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Title  3 —  Proclamation  8320  of  November  19,  2008 

The  President  National  Farm-City  Week,  2008 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Farmers  and  ranchers  display  the  values  of  hard  work  and  good  stewardship, 
and  National  Farm-City  Week  is  an  opportunity  to  recognize  these  individuals 
and  their  urban  partners  for  contributing  to  our  Nation’s  well-being. 

Farming,  America’s  first  industry,  helps  feed  and  clothe  our  citizens  and 
increasingly  provides  more  of  our  energy.  The  agricultural  sector  also  em¬ 
ploys  more  than  a  million  people  across  our  Nation.  Farming  has  been 
a  cornerstone  of  our  country  since  its  founding  and  continues  to  be  a 
vital  part  of  our  economy. 

Our  farmers  and  ranchers  provide  a  safe,  healthy,  and  abundant  food  supply, 
yet  they  could  not  succeed  in  doing  so  without  essential  partnerships  with 
urban  communities  to  supply,  sell,  and  deliver  finished  products  across 
our  country  and  around  the  world.  These  cooperative  efforts  help  to  create 
a  prosperous  future  for  our  citizens  and  people  everywhere. 

Since  2001,  my  Administration  has  been  committed  to  strengthening  our 
agricultural  sector,  and  we  have  worked  to  create  an  environment  that  will 
stimulate  growth  by  opening  new  markets,  encouraging  free  and  fair  trade, 
and  keeping  taxes  low.  As  we  celebrate  this  week,  we  recognize  the  vital 
work  of  farmers  and  ranchers,  and  we  pay  tribute  to  all  those  who  strengthen 
the  relationships  between  our  rural  and  urban  communities. 

NOW,  THEREFORE,  1,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  November  21  through 
November  27,  2008,  as  National  Farm-City  Week.  I  encourage  all  Americans 
to  join  in  recognizing  farmers,  ranchers,  and  all  those  who  contribute  to 
the  strength  of  America’s  agricultural  industry. 


70858 


Federal  Register/ Vol.  73,  No.  227 /Monday,  November  24,  2008 / Presidential  Documents 


IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  nineteenth  day 
of  November,  in-  the  year  of  our  Lord  two  thousand  eight,  and  of  the 
>  Independence  of  the  United  States  of  America  the  two  hundred  and  thirty- 

third. 
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Title  3 —  Proclamation  8321  of  November  20,  2008 

The  President  National  Family  Week,  2008 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

During  National  Family  Week,  we  reflect  on  the  important  values  and  char¬ 
acter  that  families  instill  in  their  children  and  in  our  society. 

Families  offer  a  stable  and  nurturing  environment  for  children  by  providing 
support  and  comfort.  A  child’s  peu-ents,  siblings,  grandparents,  aunts  and 
uncles,  and  other  family  members  show  them  love  and  teach  them  right 
from  wrong.  Strong  families  set  a  positive  example  and  help  young  people 
grow  into  compassionate  and  responsible  citizens. 

My  Administration  believes  families  strengthen  our  communities  and  help 
shape  the  character  and  future  of  our  Nation.  Over  the  years,  we  have 
demonstrated  our  deeply  held  commitment  to  supporting  America’s  families 
by  signing  laws  that  respect  the  sanctity  of  life,  lower  taxes,  double  the 
child  tax  credit,  reduce  the  marriage  penalty,  and  empower  parents  to  make 
choices  about  their  children’s  education.  In  addition,  the  Helping  America’s 
Youth  initiative,  led  by  First  Lady  Laura  Bush,  is  dedicated  to  raising  aware¬ 
ness  about  the  importance  of  positive  youth  development  by  keeping  children 
connected  to  family,  school,  and  community. 

National  Family  Week  is  also  a  time  to  show  our  appreciation  to  our  Nation’s 
military  families.  We  recognize  their  sacrifices,  and  we  pray  for  their  loved 
ones  in  the  Armed  Forces  who  are  laying  a  foundation  of  peace  for  future 
generations.  We  owe  a  debt  of  gratitude  to  the  brave  men  and  women 
wbo  have  answered  the  call  to  serve  our  country  and  their  families  who 
support  them. 

NOW,  THEREFORE,  I.  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Gonstitution 
and  laws  of  the  United  States,  do  hereby  proclaim  November  23  through 
November  29,  2008,  as  National  Family  Week.  I  invite  the  States,  commu¬ 
nities,  and  all  the  people  of  the  United  States  to  join  together  in  observing 
this  week  with  appropriate  ceremonies  and  activities  to  honor  our  Nation’s 
families. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twentieth  day 
of  November,  in  the  year  of  our  Lord  two  thousand  eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirty- 
third. 


[FR  Doc.  E8-27997 
Filed  11-21-08;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

7  CFR  Parts  402,  407  and  457 

RIN  056a-AC19 

Catastrophic  Risk  Protection 
Endorsement;  Group  Risk  Plan  of 
Insurance  Regulations;  and  the 
Common  Crop  Insurance  Regulations, 
Basic  Provisions 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Interim  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the 
Catastrophic  Risk  Protection 
Endorsement,  the  Group  Risk  Plan  of 
Insurance  Regulations,  and  the  Common 
Crop  Insurance  Regulations,  Basic 
Provisions  to  revise  those  provisions 
affected  by  the  changes  mandated  by  the 
Food,  Conservation,  and  Energy  Act  of 

2008  (Farm  Bill  2008). 

DATES:  This  rule  is  effective  November 
19,  2008.  Written  comments  and 
opinions  on  this  rule  will  be  accepted 
until  the  close  of  business  January  23, 

2009  and  will  be  considered  when  the 
rule  is  to  be  made  final. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments,  titled 
“2008  Farm  Bill  Interim  Rule,”  by  any 
of  the  following  methods: 

•  By  Mail  to:  Director,  Product 
Administration  and  Standards  Division, 
Risk  Management  Agency,  United  States 
Department  of  Agriculture,  Beacon 
Facility — Mail  Stop  0812,  Room  421,  PO 
Box  419205,  Kansas  City,  MO  64141- 
6205. 

•  By  Express  Mail  to:  Director, 
Product  Administration  and  Standards 
Division,  Risk  Management  Agency, 
United  States  Department  of 
Agriculture,  Beacon  Facility,  Stop  0812, 
9240  Troost  Avenue,  Kansas  City,  MO 
64131-3055. 


•  E-Mail:  DirectorPDD@rma.usda.gov. 

•  Federal  eRulemaking  Portal:  http://  . 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

A  copy  of  each  response  will  be 
available  for  public  inspection  and 
copying  from  7  a.m.  to  4:30  p.m.,  CST, 
Monday  through  Friday,  except 
holidays,  at  6501  Beacon  Drive,  Stop 
0812,  Room  421,  Kansas  City,  MO 
64133-4676. 

FOR  FURTHER  INFORMATION  CONTACT:  Erin 
Albright,  Risk  Management  Specialist, 
Product  Management,  Product 
Administration  and  Standards  Division, 
Risk  Management  Agency,  United  States 
Department  of  Agriculture,  Beacon 
Facility,  Stop  0812,  Room  421,  PO  Box 
419205,  Kansas  City,  MO  64141-6205, 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
non-significant  for  the  purposes  of 
Executive  Order  12866  and,  therefore,  it 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

The  purpose  of  this  rule  is  to 
implement  changes  to  the  crop 
insurance  program  as  mandated  by  the 
Farm  Bill  2008.  The  changes  within  this 
rule  will  not  have  a  significant  impact 
on  a  large  number  of  insured  producers 
as  follows:  (1)  Incorporates  a  new 
definition  of  “organic  crop”  in  the  Basic 
Provisions;  however,  this  revision  will 
have  no  impact  on  organic  producers  or 
the  insurance  coverage  currently 
afforded  to  them;  (2)  Clarifies  that 
lawsuits  by  producers  for  denials  of 
claims  under  section  508(j)(2)  of  the  Act 
can  only  be  brought  against  FCIC  or  the 
Secretary  in  the  United  States  district 
court  when  a  claim  is  denied  by  an 
approved  insurance  provider.  Prior 
provisions  were  not  clear  with  respect 
to  when  a  producer  could  directly  sue 
FCIC  and  this  change  simply  clarifies 
such  and  will  have  little,  if  any  impact, 
on  producers  over  the  current 
provisions:  (3)  Allows  producers  with 
farm-stored  production  to  elect  to 
extend  the  settlement  of  their  claim  for 
up  to  four  months  after  the  last  date  on 
which  claims  may  be  submitted  under 
the  policy.  This  change  simply  means 
producers  no  longer  have  to  get  the 
approved  insurance  provider’s  approval 
to  delay  settlement  of  the  claim  and  is 
only  limited  to  cases  where  there  is 
farm-stored  production,  thereby  not 


impacting  a  large  number  of  insured 
producers:  and  (4)  Provides  at  the 
election  of  the  Governor  of  a  State 
designated  within  the  Prairie  Pothole 
National  Priority  Area,  native  sod 
acreage  located  in  a  county  contained 
within  the  Prairie  Pothole  National 
Priority  Area  that  is  tilled  for  the 
production  of  an  annual  crop  will  be 
ineligible  for  crop  insurance  during  the 
first  5  crop  years  of  planting.  The  Prairie 
Pothole  National  Priority  Area  consists 
of  specific  counties  within  the  States  of 
Iowa,  Minnesota,  Montana,  North 
Dakota  or  South  Dakota.  This  change 
will  not  have  a  significant  impact  on  a 
large  number  of  insured  producers  since 
it  only  impacts  specific  acreage  of  native 
sod  tilled  by  insured  producers  in 
certain  counties  in  only  these  5  States 
and  only  at  the  election  of  the 
Governors  of  these  States. 

Paperwork  Reduction  Act  of  1995 

Pursuant  to  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  collections  of 
information  in  this  rule  have  been 
approved  by  OMB  under  control 
number  0563-0053. 

E-Government  Act  Compliance 

FCIC  is  committed  to  complying  with 
the  E-Government  Act  of  2002,  to 
promote  the  use  of  the  Internet  and 
other  information  technologies  to 
provide  increased  opportunities  for 
citizen  access  to  Government 
information  and  services,  and  for  other 
purposes. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 

This  rule  contains  no  Federal  mandates 
(under  the  regulatory  provisions  of  title 
II  of  the  UMRA)  for  State,  local,  and 
tribal  governments  or  the  private  sector. 
Therefore,  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA. 

Executive  Order  13132 

It  has  been  determined  under  section 
1(a)  of  Executive  Order  13132, 
Federalism,  that  this  rule  does  not  have 
sufficient  implications  to  warrant 
consultation  with  the  States.  The 
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provisions  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
States,  or  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Regulatory  Flexibility  Act 

FCIC  certifies  that  this  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Program  requirements  for  the 
Federal  crop  insurance  program  are  the 
same  for  all  producers  regardless  of  the 
size  of  their  farming  operation.  For 
instance,  all  producers  are  required  to 
submit  an  application  and  acreage 
report  to  establish  their  insurance 
guarantees  and  compute  premium 
amounts,  and  all  producers  are  required 
to  submit  a  notice  of  loss  and 
production  information  to  determine  the 
amount  of  an  indemnity  payment  in  the 
event  of  an  insured  cause  of  crop  loss. 
Whether  a  producer  has  10  acres  or 
1000  acres,  there  is  no  difference  in  the 
kind  of  information  collected.  To  ensure 
crop  insurance  is  available  to  small 
entities,  the  Federal  Crop  Insurance  Act 
(Act)  authorizes  FCIC  to  waive 
collection  of  administrative  fees  from 
limited  resource  farmers.  FCIC  believes 
this  waiver  helps  to  ensure  that  small 
entities  are  given  the  same  opportunities 
as  large  entities  to  manage  their  risks 
through  the  use  of  crop  insurance.  A 
Regulatory  Flexibility  Analysis  has  not 
been  prepared  since  this  regulation  does 
not  have  an  impact  on  small  entities, 
and,  therefore,  this  regulation  is  exempt 
from  the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605). 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988 
on  civil  justice  reform.  The  provisions 
of  this  rule  will  not  have  a  retroactive 
effect.  The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  With  respect  to 
any  direct  action  taken  by  FCIC  or  to 
require  the  insurance  provider  to  take 


specific  action  under  the  terms  of  the 
crop  insurance  policy,  the 
administrative  appeal  provisions 
published  at  7  CFR  part  1 1  must  be 
exhausted  before  any  action  against 
FCIC  for  judicial  review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  economic  impact  on  the 
quality  of  the  human  environment, 
health,  or  safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

On  May  22,  2008,  the  Food, 
Conservation,  and  Energy  Act  of  2008 
(2008  Farm  Bill)  was  enacted.  FCIC 
must  revise  those  provisions  of  the 
Catastrophic  Risk  Protection 
Endorsement  (CAT  Endorsement), 

Group  Risk  Plan  of  Insurance 
Regulations  (GRP),  and  the  Common 
Crop  Insurance  Regulations  Basic 
Provisions  (Basic  Provisions)  to 
implement  program  changes  mandated 
by  the  2008  Farm  Bill  and  clarify 
existing  policy  provisions.  Provisions  in 
the  2008  Farm  Bill  that  require  revisions 
in  the  regulations  are  as  follows: 

a.  Section  12001  of  the  2008  Farm  Bill 
contains  a  definition  of  “organic  crop” 
that  will  require  this  definition  to  be 
incorporated  in  the  Basic  Provisions. 

b.  Section  12013  of  the  2008  Farm  Bill 
clarifies  that  lawsuits  by  producers  for 
denials  of  claims  under  section  508(j)(2) 
of  the  Act  can  only  be  brought  against 
FCIC  or  the  Secretary  in  the  United 
States  district  court  when  a  claim  is 
denied  by  an  approved  insurance 
provider  on  behalf  of  the  Federal  Crop 
Insurance  Corporation.  Prior  provisions 
were  not  clear  with  respect  to  when  a 
producer  could  directly  sue  FCIC.  This 
rule  clarifies  that  it  is  only  if  FCIC  elects 
to  get  involved  in  the  claims  process  or 
directs  the  approved  insurance  provider 
to  pay  the  claim  for  a  certain  amount  or 
deny  the  claim  that  FCIC  can  be  sued  by 
the  producer  directly.  In  all  other  cases, 
the  producer’s  lawsuit  would  remain 
only  against  the  approved  insurance 
provider. 

c.  Section  12014  of  the  2008  Farm  Bill 
allows  producers  with  farm-stored 
production  to  elect  to  extend  the 
settlement  of  their  claim  for  up  to  four 
months  after  the  last  date  on  which 
claims  may  be  submitted  under  the 
policy.  Currently,  claims  must  be 
submitted  by  60  days  after  the  end  of 
the  insurance  period,  unless  an 
extension  has  been  requested  by  the 
producer  and  granted  by  the  approved 
insurance  provider.  This  change  means 
that  the  producers  no  longer  have  to  get 


the  approved  insurance  provider’s 
approval  to  delay  settlement  of  the 
claim.  However,  this  delay  is  limited  to 
cases  where  there  is  farmed-stored 
production. 

d.  Section  12020  of  the  2008  Farm  Bill 
stated  that,  at  the  election  of  the 
Governor  of  a  State  designated  within 
the  Prairie  Pothole  National  Priority 
Area,  native  sod  acreage  located  in  a 
county  contained  within  the  Prairie 
Pothole  National  Priority  Area  that  is 
tilled  for  the  production  of  an  annual 
crop  will  be  ineligible  for  crop 
insurance  during  the  first  5  crop  years 
of  planting.  Native  sod  is  defined  as 
land  on  which  the  plant  cover  is 
composed  principally  of  native  grasses, 
grass-like  plants,  forbs,  or  shrubs 
suitable  for  grazing  and  browsing:  and 
that  has  not  been  tilled  for  the 
production  of  an  annual  crop  as  of  the 
date  of  enactment  of  the  2008  Farm  Bill. 
Areas  of  5  acres  or  less  are  exempt  from 
the  terms  of  the  provision.  The  Prairie 
Pothole  National  Priority  Area  consists 
of  specific  counties  within  the  States  of 
Iowa,  Minnesota,  Montana,  North 
Dakota  or  South  Dakota  as  specified  on 
the  RMA  Web  site  at  http:// 
www.rinaMsda.gov/.  The  2008  Farm  Bill 
is  specific  in  that,  at  the  election  of  the 
Governors  of  these  states,  any  acreage  of 
native  sod  that  is  tilled  for  production 
of  an  annual  crop  after  the  date  of 
enactment  will  be  ineligible  for 
insurance  for  the  first  5  crops  years  of 
planting.  Therefore,  the  Governors  of 
these  states  will  be  contacted  by  the 
RMA  and  encouraged  to  make  this 
election  by  February  15,  2009  (30  days 
before  the  March  15,  2009,  sales  closing 
date  for  the  2009  crop  year)  so  that 
insured  producers  may  make  timely  and 
appropriate  insurance  decisions  with 
respect  to  their  farming  operation.  If  the 
decision  to  implement  the  provisions  is 
made  after  this  date,  any  producer  who 
insured  native  sod  that  had  been  tilled 
after  enactment  of  the  2008  Farm  Bill 
may  be  required  to  repay  any 
indemnities  or  other  payments  made  on 
native  sod  acreage  during  the  period  the 
acreage  is  ineligible  for  insurance,  and 
approved  insurance  providers  may  be 
required  to  remove  such  acreage  from 
the  insurance  policy  and  refund  any 
premium  for  such  acreage.  Further,  if  a 
Governor  makes  an  election  under 
section  508(o)  of  the  Act  to  make 
acreage  of  native  sod  planted  to  an 
annual  crop  no  longer  eligible  for  crop 
insurance  for  the  specified  period,  such 
election  will  be  annourtced  by  FCIC  via 
a  Manager’s  Bulletin  and  posted  on  the 
RMA  Web  site  at  http:// 
www.rma.usda.gov/. 

To  implement  these  provisions,  FCIC 
is  revising  the  CAT  Endorsement,  GRP 
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policy  and  the  Basic  Provisions,  and 
making  such  other  conforming 
amendments  as  are  necessary  to 
incorporate  such  changes. 

Good  cause  is  shown  to  make  this  rule 
effective  upon  filing  for  public 
inspection  at  the  Office  of  the  Federal 
Register.  Good  cause  to  make  the  rule 
effective  upon  filing  at  the  Office  of  the 
Federal  Register  exists  when  the  30  day 
delay  in  the  effective  date  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  The  changes  in 
this  rule  are  statutorily  mandated. 

With  respect  to  the  provisions  of  this 
rule,  it  would  be  contrary  to  the  public 
interest  to  delay  its  implementation.  If 
FCIC  is  required  to  delay  the 
implementation  of  this  rule  30  days 
after  the  date  it  is  published,  the 
provisions  of  this  rule  could  not  be 
implemented  until  the  next  crop  year 
for  those  crops  having  a  contract  change 
date  prior  to  the  effective  date  of  this 
publication.  This  would  mean  that  the 
affected  producers  would  be  without  the 
benefits  described  above  for  an 
additional  year. 

For  the  reasons  stated  above,  good 
cause  exists  to  make  these  policy 
changes  effective  upon  filing  with  the 
Office  of  the  Federal  Register. 

The  amendments  in  this  rule  are 
applicable  for  the  2009  and  succeeding 
crop  years  for  all  crops  with  a  contract 
change  date  on  or  after  the  effective  date 
of  this  rule,  and  for  the  2010  and 
succeeding  crop  years  for  all  crops  with 
a  contract  change  date  prior  to  the  . 
effective  date  of  this  rule. 

1.  The  specific  changes  to  the 
Catastrophic  Risk  Protection 
Endorsement  (7  CFR  part  402)  are  as 
follows: 

a.  Section  1 — FCIC  is  deleting  the 
definitions  of  “crop  of  economic 
significance,”  “insurance  is  available,” 
and  “linkage  requirement.”  These 
provisions  are  only  used  in  relation  to 
the  linkage  requirements.  Section 
508(b)(7)  of  the  Act  and  the  new  disaster 
programs  included  in  the  2008  Farm 
Bill  do  require  the  purchase  of  crop 
insurance  to  be  eligible  for  certain 
USDA  benefits.  However,  the  question 
of  eligibility  is  for  the  other  farm 
programs  to  enforce,  not  crop  insurance. 
Therefore,  those  other  programs  should 
specify  the  conditions  of  eligibility, 
including  the  requirement  to  purchase 
insurance.  Including  it  in  the  crop 
insurance  policy  is  not  effective  because 
the  producer  must  purchase  the  policy 
to  know  of  the  linkage  requirement  and 
by  that  time  the  issue  is  effectively 
rendered  moot.  Removing  provisions 
dealing  with  “linkage”  will  also  prevent 
any  conflicts  between  the  crop 
insurance  policy  provisions  and  other 


USDA  program  requirements.  As  a 
result,  FCIC  will  be  removing  all 
provisions  relating  to  linkage  from  the 
policy: 

b.  Section  2 — FCIC  is  removing 
section  2(a)(1)  because  the  General  Crop 
Insurance  Policy  (7  CFR  401.8) 
referenced  in  these  provisions  no  longer 
exists; 

c.  Section  4 — FCIC  is  removing 
section  4(a)  because  the  provisions  were 
only  relevant  for  the  1995  through  1998 
crop  years  and  are  no  longer  applicable. 

FCIC  is  also  revising  sections  4(b)  and 
(c)  (redesignated  sections  4(a)  and  (b))  to 
remove  the  reference  to  different 
catastrophic  risk  protection  (CAT) 
coverage  levels  for  the  1995  through 
1998  crop  years  versus  the  1999  and 
succeeding  crop  years; 

d.  Section  6 — FCIC  is  revising  section 
6(e)  to  remove  the  reference  to  section 
12.  Section  12  is  removed  by  this  rule 
because,  as  stated  above,  any 
requirement  that  the  producer  obtain 
crop  insurance  to  be  eligible  for  another 
USDA  program  benefit  is  more 
appropriately  contained  in  the  rules  for 
such  .program,  not  the  crop  insurance 
policy;  therefore,  this  reference  is  no 
longer  needed; 

e.  Section  7 — FCIC  is  removing 
current  section  7(b)  because  tobacco 
marketing  cards  are  no  longer  being 
used  by  the  Farm  Service  Agency. 

FCIC  is  revising  redesignated  section 
7(b)  to  remove  the  reference  to  linkage 
requirements.  As  stated  above,  any 
requirement  that  the  producer  obtain 
crop  insurance  to  be  eligible  for  another 
USDA  program  benefit  is  more 
appropriately  contained  in  the  rules  for 
such  program,  not  the  crop  insurance 
policy: 

f.  FCIC  is  removing  current  section 
9(b)  because  section  35  of  the  Basic 
Provisions  contains  similar  provisions. 
Therefore,  this  language  is  redundant: 

g.  Section  10 — FCIC  is  revising 
section  10(b)  to  remove  provisions 
indicating  a  new  application  is  required 
after  a  policy  has  been  voided.  When  a 
policy  is  void,  it  means  no  coverage  is 
in  place  for  a  certain  crop  year,  but  does 
not  automatically  mean  the  policy  is 
canceled  or  terminated  for  succeeding 
crop  years.  FCIC  is  also  removing 
provisions  referring  to  the  waiver  of 
disaster  assistance  because  the  waiver  is 
no  longer  being  used  by  the  Farm 
Service  Agency; 

h.  Section  11 — FCIC  is  revising 
section  11(a)  to  remove  the  reference  to 
the  Late  Planting  Agreement  Option 
because  the  option  no  longer  exists;  and 

i.  FCIC  is  removing  section  12 
because,  as  stated  above,  any 
requirement  that  the  producer  obtain 
crop  insurance  to  be  eligible  for  another 


USDA  program  benefit  is  more 
appropriately  contained  in  the  rules  for 
such  program,  not  the  crop  insurance 
policy.  This  will  prevent  any  conflicts 
between  the  crop  insurance  policy 
provisions  and  other  USDA  program 
requirements. 

2.  The  specific  changes  to  the  Group 
Risk  Plan  of  Insurance  Regulations  (7 
CFR  part  407)  are  as  follows: 

a.  Section  1 — FCIC  is  adding  the 
definition  of  “native  sod”  and  “Prairie 
Pothole  National  Priority  Area” 
consistent  with  section  12020  of  the 
2008  Farm  Bill.  FCIC  is  also  adding  the 
definition  of  “organic  crop”  and 
revising  the  definition  of  “organic 
farming  practice”  consistent  with 
section  12001  of  the  2008  Farm  Bill; 

b.  Section  3— FCIC  is  adding  a  new 
section  3(d)  to  specify  when  native  sod 
is  ineligible  for  crop  insurance  in 
accordance  with  section  12020  of  the 
2008  Farm  Bill; 

c.  Section  16  [Reinsured  policy] — 
FCIC  is  revising  section  16(e)  to  specify 
lawsuits  must  be  filed  in  the  United 
States  district  court  when  an  approved 
insurance  provider  denies  a  claim  on 
behalf  of  the  Federal  Crop  Insurance 
Corporation  consistent  with  section 
12013  of  the  2008  Farm  Bill;  and 

d.  Section  20 — FCIC  is  removing  this 
section  and  reserving  it  because  it 
relates  to  the  linkage  requirements  that 
the  producer  obtain  crop  insurance  to  be 
eligible  for  another  USDA  program 
benefit  because  such  provisions  are 
more  appropriately  contained  in  the 
rules  for  such  program,  not  the  crop 
insurance  policy. 

3.  The  specific  changes  to  the 
Common  Crop  Insurance  Regulations, 
Basic  Provisions  (7  CFR  part  457)  are  as 
follows: 

a.  Section  1 — FCIC  is  revising  the 
definition  of  “catastrophic  risk 
protection”  to  remove  the  language 
pertaining  to  the  requirement  for  CAT 
coverage  to  be  eligible  for  other  USDA 
programs  and  the  waiver  of  disaster 
assistance  because  the  waiver  is  no 
longer  being  used  by  the  Farm  Service 
Agency.  FCIC  is  adding  the  definition  of 
“native  sod”  and  “Prairie  Pothole 
National  Priority  Area”  consistent  with 
section  12020  of  the  2008  Farm  Bill. 
FCIC  is  also  adding  the  definition  of 
“organic  crop”  and  revising  the 
definition  of  “organic  farming  practice” 
consistent  with  section  12001  of  the 
2008  Farm  Bill; 

b.  Section  3 — FCIC  is  removing  the 
language  referring  to  linkage  and  crops 
of  economic  significance  in  section 
3(b)(1)  because,  as  stated  above,  any 
requirement  that  the  producer  obtain 
crop  insurance  to  be  eligible  for  another 
USDA  program  benefit  is  more 
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appropriately  contained  in  the  rules  for 
such  program,  not  the  crop  insurance 
policy; 

c.  Section  9 — FCIC  is  adding  a  new 
section  9(e)  to  specify  when  native  sod 
is  ineligible  for  crop  insurance 
consistent  with  section  12020  of  the 
2008  Farm  Bill; 

d.  Section  14 — FCIC  is  revising 
section  14(c)  (Your  Duties)  to  specify 
producers  with  farm -stored  production 
can  elect  to  extend  the  settlement  of 
their  claim  for  up  to  four  months  after 
the  last  date  on  which  claims  may  be 
submitted  under  the  policy  consistent 
with  section  12014  of  the  2008  Farm 
Bill; 

e.  Section  20  [Reinsured  Policies] — 
FCIC  is  revising  section  20(e)  to  specify 
lawsuits  must  be  filed  in  the  United 
States  district  court  when  an  approved 
insurance  provider  denies  a  claim  on 
behalf  of  the  Federal  Crop  Insurance 
Corporation  consistent  with  section 
12013  of  the  2008  Farm  Bill;  and 

f.  Section  35 — ^^FCIC  is  removing  the 
reference  to  an  additional  coverage  plan 
of  insurance  in  section  35(a).  With  the 
removal  of  section  9(b)  of  the 
Catastrophic  Risk  Protection 
Endorsement,  the  language  in  section 
35(a)  will  apply  to  both  catastrophic  risk 
protection  and  additional  levels  of 
coverage. 

List  of  Subjects  in  7  CFR  Parts  402,  407 
and  457 

Crop  insurance.  Reporting  and 
recordkeeping  requirements. 

Interim  Rule 

■  Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  amends  7  CFR  parts  402, 
407  and  457  as  follows: 

PART  402— CATASTROPHIC  RISK 
PROTECTION  ENDORSEMENT 

■  1 .  The  authority  citation  for  7  CFR 
part  402  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(o). 

■  2.  Amend  §  402.4  as  follows: 

■  a.  Amend  section  1  by  removing  the 
definitions  of  “crop  of  economic 
significance;”  “insurance  is  available;” 
and  “linkage  requirement;” 

■  b.  Amend  section  2  by  removing 
section  2(a)(1)  and  redesignating 
sections  2(a)(2),  (3),  and  (4)  as  sections 
2(a)(1),  (2),  and  (3),  respectively; 

■  c.  Amend  section  4  by  removing 
section  4(a)  and  redesignating  sections 
4(b),  (c),  (d),  and  (e)  as  sections  4(a),  (b), 
(c),  and  (d),  respectively; 

■  d.  Amend  redesignated  section  4(a)  by 
removing  the  phrase  “for  the  1999  and 
subsequent  crop  years,”; 


■  e.  Revise  redesignated  section  4(b); 

■  f.  Amend  section  6(e)  by  removing  the 
phrase  “as  set  out  in  section  12,  and  all 
such  benefits  already  received  for  the 
crop  year  must  be  refunded”; 

■  g.  Amend  section  7  by  removing 
section  7(b)  and  redesignating  section 
7(c)  as  section  7(b); 

■  h.  Amend  redesignated  section  7(b) 
introductory  text  by  removing  the 
phrase  “to  satisfy  linkage 
requirements”; 

■  i.  Amend  section  9  by  removing 
section  9(b)  and  redesignating  section 
9(a)  as  introductory  text  to  section  9 
(remove  the  paragraph  designation 


“(a)”); 

■  i.  Revise  section  10(b); 

■  k.  Amend  section  11(a)  by  removing 
the  phrase  “,  except  the  Late  Planting 
Agreement  Option”;  and 

■  1.  Remove  section  12. 

The  revised  text  reads  as  follows: 


§  402.4  Catastrophic  Risk  Protection 
Endorsement  Provisions. 

*  it  *  *  it 

4.  Insurance  Gueu-antees,  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities. 

it  it  it  it  it 

(b)  If  the  crop  policy  denominates 
coverage  in  dollars  per  acre  or  other 
measure,  or  any  other  alternative 
method  of  coverage,  such  coverage  will 
be  converted  to  the  amount  of  coverage 
that  would  be  payable  at  fifty  percent 
(50%)  of  your  approved  yield 
indemnified  at  fifty-five  percent  (55%) 
of  the  expected  market  price. 
***** 

10.  Concealment  or  Fraud. 
***** 

(b)  The  voidance  will  be  effective  for 
the  crop  year  during  which  any  such  act 
or  omission  occurred. 


PART  407— GROUP  RISK  PLAN  OF 
INSURANCE  REGULATIONS 

■  1.  The  authority  citation  for  7  CFR 
part  407  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(o). 

■  2.  Amend  §  407.9  as  follows: 

■  a.  Amend  section  1  by  adding 
definitions  of  “native  sod,”  “organic 
crop,”  and  “Prairie  Pothole  National 
Priority  Area”  and  revising  the 
definition  of  “organic  farming  practice;” 

■  b.  Amend  section  3  by  adding  a  new 
paragraph  (d); 

■  c.  Amend  section  16(a)  introductory 
text  [Reinsured  policy]  by  adding  the 
phrase  “or  (e)”  after  the  phrase  “section 
16(d)”; 

■  d.  Amend  section  16(a)(1) 
introductory  text  [Reinsured  policy]  by 


adding  the  phrase  “or  (e)”  after  the 
phrase  “section  16(d)”; 

■  e.  Revise  section  16(e)  [Reinsured 
policy];  and 

■  f.  Remove  and  reserve  section  20. 

The  revised  and  added  text  reads  as 

follows: 

§407.9  Group  risk  plan  common  policy. 
***** 

1.  Definitions. 

***** 

Native  sod.  Acreage  on  which  the 
plant  cover  is  composed  principally  of 
native  grasses,  grass-like  plants,  forbs,  or 
shrubs  suitable  for  grazing  and 
browsing,  and  that  has  no  record  of 
being  tilled  (determined  in  accordance 
with  FSA  records)  for  the  production  of 
an  annual  crop  on  or  before  May  22, 
2008. 

***** 

Organic  crop.  An  agricultural 
commodity  that  is  organically  produced 
consistent  with  section  2103  of  the 
Organic  Foods  Production  Act  of  1990 
(7  U.S.C.  6502). 

Organic  farming  practice.  A  system  of 
plant  production  practices  used  to 
produce  an  organic  crop  that  is 
approved  by  a  certifying  agent  in 
accordance  with  7  CFR  part  205. 
***** 

Prairie  Pothole  National  Priority  Area. 
Consists  of  specific  counties  within  the 
States  of  Iowa,  Minnesota,  Montana, 
North  Dakota  or  South  Dakota  as 
specified  on  the  RMA  Web  site  at 
http://www.rma.usda.gov/. 
***** 

3.  Insured  and  Insurable  Acreage. 
***** 

(d)  If  the  Governor  of  a  State 
designated  within  the  Prairie  Pothole 
National  Priority  Area  elects  to  make 
section  508(o)  of  the  Act  effective  for  the 
State,  any  native  sod  acreage  greater 
than  5  acres  located  in  a  county 
contained  within  the  Prairie  Pothole 
National  Priority  Area  that  has  been 
tilled  for  the  production  of  an  annual 
crop  after  May  22,  2008,  is  not  insurable 
for  the  first  5  crop  years  of  planting 
following  the  date  the  native  sod 
acreage  is  tilled.  If  the  Governor  makes 
this  election  after  you  have  received  an 
indemnity  or  other  payment  for  native 
sod  acreage,  you  may  be  required  to 
repay  the  amount  received  and  any 
premium  for  such  acreage  may  be 
refunded  to  you. 

***** 

[Reinsured  policy] 

16.  Mediation,  Arbitration,  Appeals, 
and  Administrative  and  Judicial 
Review. 

***** 
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(e)  Except  as  provided  in  section 
16(d),  if  you  disagree  with  any  other 
determination  made  by  FCIC  or  any 
claim  where  FCIC  is  directly  involved  in 
the  claims  process  or  directs  us  in  the 
resolution  of  the  claim,  you  may  obtain 
an  administrative  review  in  accordance 
with  7  CFR  part  400,  subpart  J 
(administrative  review)  or  appeal  in 
accordance  with  7  CFR  part  11  (appeal). 

(1)  If  you  elect  to  bring  suit  after 
completion  of  any  appeal,  such  suit 
must  be  filed  against  FCIC  not  later  than 
one  year  after  the  date  of  the  decision 
rendered  in  such  appeal. 

(2)  Such  suit  must  be  brought  in  the 
United  States  district  court  for  the 
district  in  which  the  insured  acreage  is 
located. 

(3)  Under  no  circumstances  can  you 
recover  any  attorney  fees  or  other 
expenses,  or  any  punitive, 
compensatory  or  any  other  damages 
from  FCIC. 

***** 

20.  [Reserved] 

***** 

PART  457— COMMON  CROP 
INSURANCE  REGULATIONS 

■  1.  The  authority  citation  for  7  CFR 
part  457  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(o). 

■  2.  Amend  §  457.8  as  follows: 

■  a.  Amend  section  1  by  adding  the 
definitions  of  “native  sod,”  “organic 
crop,”  and  “Prairie  Pothole  National 
Priority  Area”  and  revising  the 
definitions  of  “catastrophic  risk 
protection”  and  “organic  farming 
practice;” 

■  b.  Amend  section  3(b)(1)  by  removing 
the  last  sentence: 

■  c.  Amend  section  9  by  adding  a  new 
paragraph  (e); 

■  d.  Revise  section  14(c)  (Your  Duties); 

■  e.  Amend  section  20(a)  introductory 
text  [For  Reinsured  Policies]  by  adding 
the  phrase  “or  (e)”  after  the  phrase 
“section  20(d)”: 

■  f.  Amend  section  20(a)(1)  introductory 
text  [For  Reinsured  Policies]  by  adding 
the  phrase  “or  (e)”  after  the  phrase 
“.section  20(d)”: 

■  g.  Revise  .section  20(e)  [For  Reinsured 
Policies];  and 

■  h.  Amend  section  35(a)  by  removing 
the  phrase  “under  an  additional 
coverage  plan  of  insurance”. 

The  revised  and  added  text  reads  as 
follows: 

§  457.8  The  application  and  policy. 

1.  Definitions. 

***** 


Catastrophic  risk  protection.  The 
minimum  level  of  coverage  offered  bv 
FCIC. 

***** 

Native  sod.  Acreage  on  which  the 
plant  cover  is  composed  principally  of 
native  grasses,  grass-like  plants,  forbs,  or 
shrubs  suitable  for  grazing  and 
browsing,  and  that  has  no  record  of 
being  tilled  (determined  in  accordance 
with  FSA  records)  for  the  production  of 
an  annual  crop  on  or  before  May  22, 
2008. 

***** 

Organic  crop.  An  agricultural 
commodity  that  is  organically  produced 
consistent  with  section  2103  of  the 
Organic  Foods  Production  Act  of  1990 
(7  U.S.C.  6502). 

Organic  farming  practice.  A  system  of 
plant  production  practices  used  to 
produce  an  organic  crop  that  is 
approved  by  a  certifying  agent  in 
accordance  with  7  CFR  part  205. 

*  *  *  *  * 

Prairie  Pothole  National  Priority  Area. 
Consists  of  specific  counties  within  the 
States  of  Iowa,  Minnesota,  Montana, 
North  Dakota  or  South  Dakota  as 
specified  on  the  RMA  Web  site  at 
http://www.rma.usda.gov/. 
***** 

9.  Insurable  Acreage. 
***** 

(e)  Notwithstanding  the  provisions  in 
section  9(a)(1),  if  the  Governor  of  a  State 
designated  within  the  Prairie  Pothole 
National  Priority  Area  elects  to  make 
section  508(o)  of  the  Act  effective  for  the 
State,  any  native  sod  acreage  greater 
than  5  acres  located  in  a  county 
contained  within  the  Prairie  Pothole 
National  Priority  Area  that  has  been 
tilled  for  the  production  of  an  annual 
crop  after  May  22,  2008,  is  not  insurable 
for  the  first  5  crop  years  of  planting 
following  the  date  the  native  sod 
acreage  is  tilled.  If  the  Governor  makes 
this  election  after  you  have  received  an 
indemnity  or  other  payment  for  native 
sod  acreage,  you  may  be  required  to 
repay  the  amount  received  and  any 
premium  for  such  acreage  may  be 
refunded  to  you. 

*  *  *  *  * 

14.  Duties  in  the  Event  of  Damage, 
Loss,  Abandonment,  Destruction,  or 
Alternative  Use  of  Crop  or  Acreage. 

Your  Duties — 

***** 

(c)  In  addition  to  complying  with  the 
notice  requirements,  you  must  submit  a 
claim  for  indemnity  declaring  the 
amount  of  your  loss: 

(1)  Not  later  than  60  days  after  the  end 
of  the  insurance  period  unless,  prior  to 
the  end  of  the  60  day  period,  you: 


(1)  Request  an  extension  in  writing 
and  we  agree  to  such  request 
(Extensions  will  only  be  granted  if  the 
amount  of  loss  cannot  be  determined 
within  such  time  period  because  the 
information  needed  to  determine  the 
amount  of  the  loss  is  not  available.);  or 

(ii)  Have  farm-stored  production  and 
elect,  in  writing,  to  delay  measurement 
of  your  farm-stored  production  and 
settlement  of  any  potential  associated 
claim  for  indemnity  (Extensions  will  be 
granted  for  this  purpose  up  to  180  days 
after  the  end  of  the  insurance  period.); 
and 

(2)  That  includes  all  information  we 
require  to  settle  the  claim.  Failure  to 
submit  a  claim  or  provide  the  required 
information  will  result  in  no  indemnity, 
prevented  planting  payment  or  replant 
payment  (even  though  no  indemnity  or 
other  payment  is  due,  you  will  still  be 
required  to  pay  the  premium  due  under 
the  policy  for  the  unit). 
***** 

[For  Reinsured  Policies] 

20.  Mediation,  Arbitration,  Appeal, 
Reconsideration,  and  Administrative 
and  Judicial  Review. 
***** 

(e)  Except  as  provided  in  section 
20(d),  if  you  disagree  with  any  other 
determination  made  by  FCIC  or  any 
claim  where  F’ClC  is  directly  involved  in 
the  claims  process  or  directs  us  in  the 
resolution  of  the  claim,  you  may  obtain 
an  administrative  review  in  accordance 
with  7  CFR  part  400,  subpart  J 
(administrative  review)  or  appeal  in 
accordance  with  7  CFR  part  11  (appeal). 

(1)  If  you  elect  to  bring  suit  after 
completion  of  any  appeal,  such  suit 
must  be  filed  against  F’ClC  not  later  than 
one  year  after  the  date  of  the  decision 
rendered  in  such  appeal. 

(2)  Such  suit  must  be  brought  in  the 
United  States  district  court  for  the 
district  in  which  the  insured  acreage  is 
located. 

(3)  Under  no  circumstances  can  you 
recover  any  attorney  fees  or  other 
expenses,  or  any  punitive, 
compensatory  or  any  other  damages 
from  FCIC. 

***** 

Signed  in  Wa.shington,  DC  on  November 
18,  2008. 

Eldon  Gould, 

Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  E8-27845  Filed  11-19-08;  4:15  pm] 
BILLING  CODE  3410-08-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2008-1232;  Directorate 
Identifier  2008-CE-070-AD;  Amendment 
39-15747;  AD  2008-24-07] 

RIN  2120-AA64 

Airworthiness  Directives;  Eclipse 
Aviation  Corporation  Model  EA500 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  The  FAA  is  adopting  a  new 
airworthiness  directive  (AD)  for  certain 
Eclipse  Aviation  Corporation  (Eclipse) 
Model  EA500  airplanes  equipped  with  a 
Pratt  and  Whitney  Canada,  Corp.  (PWC) 
PW610F-A  engine.  This  AD  requires 
you  to  incorporate  operating  limitations 
into  Section  2,  Limitations,  of  the 
airplane  flight  manual  (AFM).  This  AD 
results  from  several  incidents  of  engine 
surge.  We  are  issuing  this  AD  to  prevent 
hard  carbon  buildup  on  the  static  vane, 
which  could  result  in  engine  surges. 
Engine  surges  may  result  in  a  necessary 
reduction  in  thrust  and  decreased  power 
for  the  affected  engine.  In  some  cases, 
this  could  result  in  flight  and  landing 
under  single-engine  conditions. 

DATES:  This  AD  becomes  effective  on 
December  4,  2008. 

We  must  receive  any  comments  on 
this  AD  by  January  23,  2009. 

ADDRESSES:  Use  one  of  the  following 
addresses  to  comment  on  this  AD. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax;  (202)  493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE.. 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

To  view  the  comments  to  this  AD,  go 
to  http://www.regulations.gov.  The 
docket  number  is  FAA-2008-1232; 
Directorate  Identifier  2008-CE-070-AD. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell  Soth,  Flight  Test  Engineer, 

2601  Meacham  Blvd.,  Fort  Worth,  Texas 
76137;  telephone:  [^\7)  222-5104; /ax; 
(817)  222-5960. 


SUPPLEMENTARY  INFORMATION: 

Discussion 

While  in  cruising  flight  at  40,000  feet 
altitude,  an  Eclipse  EA500  airplane 
experienced  a  shudder  from  the  right 
engine.  This  was  followed  by  a  “RT 
ENGINE  EXCEEDANCE”  Crew  Alerting 
System  (CAS)  message.  The  crew 
reduced  the  throttle  to  idle  and  the 
shudder  disappeared.  The  right  engine 
remained  at  idle  until  approximately 
10,000  feet  altitude.  The  crew  increased 
the  power  on  the  right  engine  and  again 
felt  the  shudder.  The  crew  reduced  the 
power  on  the  right  engine  to  idle  and 
landed  without  incident  using  single¬ 
engine  procedures.  PWC  did  a 
borescope  inspection  and  found  carbon 
buildup  on  the  static  vane,  which 
caused  the  engine  surging. 

When  the  PW610F-A  engine  is 
operated  above  37,000  feet  altitude,  for 
over  an  hour,  and  with  high  bleed  flow, 
hard  carbon  forms  due  to  high  local  fuel 
air  ratio  near  the  combustor  wall.  The 
hard  carbon  may  break  loose  and 
obstruct  one  of  the  high  pressure  turbine 
vane  gaS  path  passages,  thus  decreasing 
the  surge  margin  to  the  point  where 
engine  surging  occurs. 

There  have  been  several  reports  of 
engine  surges  that  have  required 
reduced  power,  and,  in  some  cases,  the 
engine  power  was  unrecoverable  and 
remained  at  reduced  power  for  the 
remainder  of  the  flight. 

This  condition,  if  not  corrected,  could 
result  in  hard  carbon  buildup  on  the 
static  vane,  which  could  result  in  engine 
surges.  Engine  surges  may  result  in  a 
necessary  reduction  in  thrust  and 
decreased  power  for  the  affected  engine. 
In  some  cases,  this  could  result  in  flight 
and  landing  under  single-engine 
conditions.. 

FAA’s  Determination  and  Requirements 
of  This  AD 

We  are  issuing  this  AD  because  we 
evaluated  all  the  information  and 
determined  the  unsafe  condition 
described  previously  is  likely  to  exist  or 
develop  on  other  products  of  the  same 
type  design.  This  AD  requires  you  to 
incorporate  operating  limitations  into 
Section  2,  Limitations,  of  the  AFM. 

The  PW610F— A  engines  are  currently 
only  installed  in  the  Eclipse  Model 
EA500  airplanes.  If  these  engines  were 
installed  in  other  airplanes,  we  would 
consider  immediate  AD  action  on  those 
airplanes  since  the  engine  would  be  of 
the  same  type  design  and  the  unsafe 
condition  could  exist  or  develop  in 
products  of  the  same  type  design. 

The  FAA  considers  the  altitude 
limitation  to  be  interim  action.  The 
PWC  PW610F-A  engine  is  certificated 


in  Canada  and  is  certificated  as  a  foreign 
type  validated  engine  under  FAA  TCDS 
E00074EN.  The  FAA  understands  that 
Transport  Canada  (the  airworthiness 
authority  for  Canada)  and  PWC  are 
considering  potential  actions  to  address 
the  engine  aspects  of  this  condition.  In 
the  meantime,  the  FAA  is  issuing  this 
AD  on  the  Eclipse  Model  EA500  to 
mandate  an  altitude  limitation. 

FAA’s  Determination  of  the  Effective 
Date 

An  unsafe  condition  exists  that 
requires  the  immediate  adoption  of  this 
AD.  The  FAA  has  found  that  the  risk  to 
the  flying  public  justifies  waiving  notice 
and  comment  prior  to  adoption  of  this 
rule  because  hard  carbon  buildup  on  the 
static  vane  could  result  in  engine  surges. 
Engine  surges  may  require  decreased 
power  for  the  affected  engine  and,  in 
some  cases,  flight  and  landing  under 
single-engine  conditions.  Therefore,  we 
determined  that  notice  and  opportunity 
for  public  comment  before  issuing  this 
AD  are  impracticable  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  fewer  than  30  days. 

Comments  Invited 

This  AD  is  a  final  rule  that  involves 
requirements  affecting  flight  safety,  and 
we  did  not  precede  it  by  notice  and  an 
opportunity  for  public  comment..  We 
invite  you  to  send  any  written  relevant 
data,  views,  or  arguments  regarding  this 
AD.  Send  your  comments  to  an  address 
listed  under  the  ADDRESSES  section. 
Include  the  docket  number  “FAA- 
2008-1232;  Directorate  Identifier  2008- 
CE-070-AD”  at  the  beginning  of  your 
comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  the  AD.  We  will  consider  all 
comments  received  by  the  closing  date 
and  may  amend  the  AD  in  light  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulatioTjs.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verhfil  contact  we  receive 
concerning  this  AD. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
Section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701, 
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“General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  hy  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  AD  will  not 
have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  this  AD: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

(2)  Is  not  a  “significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979);  and 

(3)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  AD  docket. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  that 
contains  the  AD,  the  regulatory 
evaluation,  any  comments  received,  and 
other  information  on  the  Internet  at 
http://www.regulations.gov,  or  in  person 
at  the  Docket  Management  Facility 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  Docket  Office  (telephone  (800)  647- 
5527)  is  located  at  the  street  address 
stated  in  the  ADDRESSES  section. 
Comments  will  he  available  in  the  AD 
docket  shortly  after  receipt. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 

PART  39-^AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive  (AD): 

2008-24-07  Eclipse  Aviation  Corporation: 
Amendment  39-15747;  Docket  No. 
FAA-2008-1232:  Directorate  Identifier 
2008-CE-070-AD. 

Effective  Date 

(a)  This  AD  becomes  effective  on  December 
4,  2008. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  Model  EA500 
airplanes,  all  serial  numbers,  that  are: 

(1)  Equipped  with  a  Pratt  and  Whitney 
Canada,  Corp.  PW610F-A  engine;  and 

(2)  Certificated  in  any  category. 

Unsafe  Condition 

(d)  This  AD  is  the  result  of  several 
incidents  of  engine  surge.  We  are  issuing  this 
AD  to  prevent  hard  carbon  buildup  on  the 
static  vane,  which  could  result  in  engine 
surges.  Engine  surges  may  result  in  a 
necessary  reduction  in  thrust  and  decreased 
power  for  the  affected  engine.  In  some  cases, 
this  could  result  in  flight  and  landing  under 
single-engine  conditions. 

Compliance 

(e)  Prior  to  further  flight,  unless  already 
done,  incorporate  the  following  language  into 
Section  2,  Limitations,  of  your  airplane  flight 
manual  (AFM):  “Per  AD  2008-24-07,  LIMIT  ' 
THE  MAXIMUM  OPERATING  ALTITUDE 
TO  37,000  FEET  (11277M)  PRESSURE 
ALTITUDE.” 

(1)  A  person  holding  at  least  a  private  pilot 
certificate  as  authorized  by  section  43.7  of 
the  Federal  Aviation  Regulations  (14  CFR 
43.7)  may  insert  the  operating  limitations 
into  Section  2,  Limitations,  of  the  AFM. 

Make  an  entry  into  the  aircraft  logbook 
showing  compliance  with  this  portion  of  the 
AD  in  accordance  with  section  43.9  of  the 
Federal  Aviation  Regulations  (14  CFR  43.9). 

(2)  You  may  incorporate  paragraph  (e)  of 
this  AD  into  Section  2,  Limitations,  of  your 
AFM  to  comply  with  this  AD. 

Alternative  Methods  of  Compliance 
(AMOCs) 

(f)  The  Manager,  Fort  Worth  Airplane 
Certification  Office,  FAA,  has  the  authority  to 
approve  AMOCs  for  this  AD,  if  requested 
using  the  procedures  found  in  14  CFR  39.19. 
Send  information  to  Attn:  Mitchell  Soth, 
Aerospace  Engineer,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137;  telephone:  (817) 
222-5104; /ax:  (817)  222-5960.  Before  using 
any  approved  AMOC  on  any  airplane  to 
which  the  AMOC  applies,  notify  your 
appropriate  principal  inspector  (PI)  in  the 
FAA  Flight  Standards  District  Office  (FSDO), 
or  lacking  a  PI,  your  local  FSDO. 


Issued  in  Kansas  City,  Missouri,  on 
November  17,  2008. 

Kim  Smith, 

Manager  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  E8-27699  Filed  11-21-08;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[USCG-2008-1028] 

Drawbridge  Operation  Regulations; 
Connecticut  River,  Old  Lyme,  CT, 
Maintenance 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  temporary  deviation 
from  regulations. 

SUMMARY:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  regulations 
governing  the  operation  of  the  Amtrak 
Railroad  Bridge,  across  the  Connecticut 
River,  mile  3.4,  at  Old  Lyme, 
Connecticut.  Under  this  temporary 
deviation  the  bridge  may  remain  in  the 
closed  position  for  nine  days  in 
December  and  twelve  days  in  January  to 
facilitate  required  bridge  maintenance. 
DATES:  This  deviation  is  effective  fttim 
December  5,  2008  through  January  26, 
2009. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  USCG-2008- 
1028  and  are  available  online  at 
http://www.regulations.gov.  They  are 
also  available  for  inspection  or  copying 
at  two  locations:  the  Docket 
Management  Facility  (M-30),  U.S. 
Department  of  Transportation,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays,  and  the  First 
Coast  Guard  District,  Bridge  Branch 
Office,  408  Atlantic  Avenue,  Boston, 
Massachusetts,  02110,  between  7  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Leung- Yee,  Project  Officer,  First  Coast 
Guard  District,  at  (212)  668-7165. 
SUPPLEMENTARY  INFORMATION:  The 
Amtrak  Railroad  Bridge,  across  the 
Connecticut  River,  mile  3.4,  at  Old 
Lyme,  Connecticut,  has  a  vertical 
clearance  in  the  closed  position  of  19 
feet  at  mean  high  water  and  22  feet  at 
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mean  low  water.  The  existing 
regulations  are  listed  at  33  CFR  117.205. 

The  owner  of  the  bridge.  National 
Railroad  Passenger  Corporation 
(Amtrak),  requested  a  temporary 
deviation  to  facilitate  scheduled 
mechanical  maintenance,  tread  and 
track  plate  replacement,  at  the  bridge. 

Under  this  temporary  deviation  the 
bridge  may  remain  in  the  closed 
position  as  follows: 

From  6  a.m.  on  December  5,  2008 
through  6  a.m.  on  December  8.  2008. 

From  6  a.m.  on  December  12,  2008 
through  6  a.m.  on  December  15,  2008. 

From  6  a.m.  on  December  19,  2008 
through  6  a.m.  on  December  22,  2008. 

From  6  a.m.  on  January  2,  2009 
through  6  a.m.  on  January  5,  2009. 

From  6  a.m.  on  January  9,  2009 
through  6  a.m.  on  January  12,  2009. 

From  6  a.m.  on  January  16,  2009 
through  6  a.m.  on  January  19,  2009. 

From  6  a.m.  on  January  23,  2009 
through  6  a.m.  on  January  26,  2009. 

Vessels  that  can  pass  under  the  draw 
without  a  bridge  opening  may  do  so  at 
all  times. 

In  accordance  with  33  CFR  117.35(e), 
the  bridge  must  return  to  its  regular 
operating  schedule  immediately  at  the 
end  of  the  designated  time  period.  This 
deviation  from  the  operating  regulations 
is  authorized  under  33  CFR  117.35. 

Dated:  November  10,  2008. 

Gary  Kassof, 

Bridge  Program  Manager,  First  Coast  Guard 
District. 

(FR  Doc.  E8-27842  Filed  11-21-08;  8:45  am] 
BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[USCG-2008-1084] 

Drawbridge  Operation  Regulations; 
Jamaica  Bay,  New  York,  NY, 
Maintenance 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  temporary  deviation 
from  regulations. 

SUMMARY:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  regulation  governing 
the  operation  of  the  Beach  Channel 
Railroad  Bridge  at  mile  6.7,  across 
Jamaica  Bay,  at  New  York  City,  New 
York.  Under  this  temporary  deviation 
the  Beach  Channel  Railroad  Bridge  may 
remain  in  the  closed  position  for  two 
weekends  in  December.  This  deviation 


is  necessary  to  facilitate  bridge  track 
repairs. 

DATES:  This  deviation  is  effective  from 
December  6,  2008  through  December  14, 
2008. 

ADDRESSES:  Documents  indicated  in  tbis 
preamble  as  being  available  in  the 
docket  are  part  of  docket  USCG— 2008- 
1084  and  are  available  online  at  http:// 
regulations. gov.  They  are  also 
available  for  inspection  or  copying  at 
two  locations:  the  Docket  Management 
Facility  (M-30),  U.S.  Department  of 
Transportation,  West  Building  Ground 
Floor,  Room  W12-140,  1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays, 
and  the  First  Coast  Guard  District, 

Bridge  Branch  Office,  408  Atlantic 
Avenue,  Boston,  Massachusetts,  02110, 
between  7  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Leung-Yee,  Project  Officer,  First  Coast 
Guard  District,  at  (212)  668-7165. 

SUPPLEMENTARY  INFORMATION:  The  Beach 
Channel  Railroad  Bridge,  across  Jamaica 
Bay,  mile  6.7,  at  New  York,  New  York, 
has  a  vertical  clearance  in  the  closed 
position  of  26  feet  at  mean  high  water 
and  31  feet  at  mean  low  water.  The 
existing  drawbridge  operation 
regulations  are  listed  at  33  CFR  117.5. 

The  owner  of  the  bridge.  New  York 
City  Transit  Authority,  requested  a 
temporary  deviation  to  facilitate 
maintenance  repairs  to  the  bridge  rails. 

Under  this  temporary  deviation  the 
Beach  Channel  Railroad  Bridge  need  not 
open  for  the  passage  of  vessel  traffic  on 
Saturday  and  Sunday  between  6  a.m. 
and  9  p.m.,  on  December  6,  7,  13,  and 
14,  2008. 

In  accordance  with  33  CFR  117.35(e), 
the  bridge  must  return  to  its  regular 
operating  schedule  immediately  at  the 
end  of  the  designated  time  period.  This 
deviation  from  the  operating  regulations 
is  authorized  under  33  CFR  117.35. 

Dated:  November  10,  2008. 

Gary  Kassof, 

Bridge  Program  Manager,  First  Coast  Guard 
District.. 

[FR  Doc.  E8-27843  Filed  11-21-08;  8:45  am] 
BILLING  CODE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parties 

[Docket  No.  USCG-2008-1081] 

RIN  1625-AAOO 

Safety  Zone:  Oregon  Inlet,  North 
Carolina,  Dredge  Project 

agency:  Coast  Guard,  DHS. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
around  the  Dredge  R.S.  Weeks  during 
dredging  operations  in  Oregon  Inlet, 
North  Carolina.  This  safety  zone  will 
enhance  the  safety  of  vessels  transiting 
Oregon  Inlet,  North  Carolina  during 
periods  of  dredging  operations.  This 
project  is  being  undertaken  to  increase 
the  water  depth  in  Oregon  Inlet,  North 
Carolina  to  14  feet.  Entry  into  the  safety 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port,  North  Carolina. 
DATES:  This  rule  is  effective  from  8  a.m. 
on  November  7,  2008  through  5  p.m. 
November  30,  2008. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  USCG-2008- 
1081  and  are  available  online  by  going 
to  http://www.reguIations.gov,  selecting 
the  Advanced  Docket  Search  option  on 
the  right  side  of  the  screen,  inserting 
USCG-2008-1081  in  the  Docket  ID  box, 
pressing  Enter,  and  then  clicking  on  the 
item  in  the  Docket  ID  column.  They  are 
also  available  for  inspection  or  copying 
at  two  locations:  The  Docket 
Management  Facility  (M-30),  U.S. 
Department  of  Transportation,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
ej^cept  Federal  holidays,  and  the  United 
States  Sector  North  Carolina,  2301  East 
Fort  Macon  Road,  Atlantic  Beach,  North 
Carolina  28512  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  temporary 
rule,  call  CW04  Stephen  Lyons, 
Waterways  Management  Division  Chief, 
Sector  North  Carolina,  at  (252)  247- 
4570.  If  you  have  questions  on  viewing 
the  docket,  call  Renee  V.  Wright, 
Program  Manager,  Docket  Operations, 
telephone  202-366—9826. 
SUPPLEMENTARY  INFORMATION: 
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Regulatory  Information 

The  Coast  Guard  is  issuing  this 
temporary  final  rule  without  prior 
notice  and  opportunity  to  comment 
pursuant  to  authority  under  section  4(a) 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553(b)).  This  provision 
authorizes  an  agency  to  issue  a  rule 
without  prior  notice  and  opportunity  to 
comment  when  the  agency  for  good 
cause  finds  that  those  procedures  are 
“impracticable,  unnecessary,  or  contrary 
to  the  public  interest.”  Under  5  U.S.C. 
553(b)(B),  the  Coast  Guard  finds  that 
good  cause  exists  for  not  publishing  a 
notice  of  proposed  rulemaking  (NPRM) 
with  respect  to  this  rule  because  the 
publishing  of  an  NPRM  would  be 
impracticable  and  contrary  to  public 
interest  since  immediate  action  is 
needed  to  protect  the  maritime  public 
form  the  hazards  associated  with  the 
dredge  project  in  Oregon  Inlet,  North 
Carolina. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Delaying  the  effective  date 
would  be  contrary  to  public  interest, 
since  immediate  action  is  needed  to 
ensure  the  public’s  safety. 

Background  and  Purpose 

Due  to  the  dynamic  nature  of  Oregon 
Inlet,  near  continuous  dredging  and 
frequent  realignment  of  the  approach 
channel  east  of  the  Herbert  C.  Bonner 
Bridge  have  become  routine.  Passage  of 
tropical  storms  and  strong  low  pressure 
systems  accelerate  the  shoaling  and 
need  for  maintenance  dredging.  The 
Federal  Navigation  Project  is 
maintained  by  the  U.S.  Army  Corps  of 
Engineers  (USACE)  through  the 
employment  of  USACE  assets  or  by 
contracts  issued  and  administered  by 
the  USACE.  The  Army  Corps  of 
Engineers  has  contracted  Weeks  Marine 
Inc.  of  Covington,  LA  to  perform 
maintenance  dredging  in  Oregon  Inlet, 
NC.  The  contractor  will  be  utilizing  the 
280  foot  hydraulic  Dredge  R.S.  Weeks. 
The  dredge  has  a  65  foot  beam  and  uses 
a  30  inch  diameter  1600  foot  floating 
discharge  line  that  will  be  connected  to 
a  submerged  shore  connection.  During 
periods  of  operation  the  dredge  may 
reduce  the  available  horizontal 
clearance  of  Oregon  Inlet  by  1880  feet 
and  may  entirely  obstruct  the 
navigational  channel  to  vessel  traffic. 
Vessel  use  of  the  alternate  spans  will 
not  be  sanctioned  by  the  Coast  Guard 
because  the  alternate  spans  are  not 
clearly  marked  by  navigational  aids.  In 
addition,  due  to  concerns  about  the 
structural  integrity  of  the  bridge. 


potential  vessel  strikes,  and  the  absence 
of  a  fender  system  in  the  alternate 
spans,  the  only  safe  passage  for  vessels 
is  through  the  main  navigational  span. 

Discussion  of  Rule 

This  safety  zone  is  necessary  to 
safeguard  mariners  from  the  hazards 
associated  with  dredging  on  the  waters 
of  Oregon  Inlet,  North  Carolina.  This 
regulation  establishes  a  100  yard 
moving  safety  zone  on  the  waters  of 
Oregon  Inlet  around  the  perimeter  of  the 
Dredge  R.S.  Weeks  during  dredging 
operations.  In  addition,  it  establishes  a 
50  yard  safety  zone  around  the 
perimeter  of  the  floating  discharge  line 
which  leads  from  the  dredge  to  the 
submerged  shore  connection.  Entry  into 
these  zones  will  be  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 

Alternate  routes  for  any  vessel 
wishing  to  transit  through  Oregon  Inlet 
^  include  traveling  through  Hatteras  Inlet, 
Beaufort  Inlet,  or  through  the  Atlantic 
Intracoastal  Waterway. 

Law  enforcement,  aids  to  navigation, 
and  other  waterway  maintenance 
vessels  are  specifically  exempt  from  this 
regulation. 

We  developed  this  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 
based  on  13  of  these  statutes  or 
executive  orders. 

Regulatory  Planning  and  Review 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  H  under  that 
Order. 

Although  this  regulation  will  restrict 
access  to  Oregon  Inlet,  the  effect  of  this 
rule  will  not  be  significant  because:  (i)  ' 
The  safety  zones  only  restrict  vessels 
during  dredging  operations:  (ii)  the 
Coast  Guard  will  make  extensive 
notifications  of  the  safety  zone  to  the 
maritime  public  via  maritime  advisories 
so  mariners  can  adjust  their  plans 
accordingly:  (iii)  the  safety  zones  will  be 
in  effect  for  a  limited  duration  of  time: 
and  (iv)  mariners  will  have  alternate 
routes  to  transit  through  Oregon  Inlet, 
including  traveling  through  Hatteras 
Inlet,  Beaufort  Inlet,  or  through  the 
Atlantic  Intracoastal  Waterway. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities. 

The  term  “small  entities”  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  vessels  intending 
to  transit  on  the  waters  of  Oregon  Inlet, 
North  Carolina  from  8  a.m.  on 
November  7,  2008  through  5  p.m.-on 
November  30,  2008.  Although  the  safety 
zones  will  apply  to  the  waters  of  the 
Oregon  Inlet  the  zones  will  not  have 
significant  impact  on  small  entities 
because  the  safety  zones  only  restrict 
vessels  during  dredging  operations,  the 
Coast  Guard  will  make  extensive 
notifications  of  the  safety  zone  to  the 
maritime  public  via  maritime  advisories 
so  mariners  can  adjust  their  plans 
accordingly,  the  safety  zones  will  be  in 
enforced  for  a  limited  duration  of  time, 
and  mariners  will  have  alternate  routes 
to  transit  through  Oregon  Inlet, 
including  traveling  through  Hatteras 
Inlet,  Beaufort  Inlet,  or  through  the 
Atlantic  Intracoastal  Waterway. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247).  The 
Coast  Guard  will  not  retaliate  against 
small  entities  that  question  or  complain 
about  this  rule  or  any  policy  or  action 
of  the  Coast  Guard. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 
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Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 


Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  “significant 
energy  action”  under  that  order  because 
it  is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Technical  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  (NTTAA)  (15 
U.S.C.  272  note)  directs  agencies  to  use 
voluntary  consensus  standards  in  their 
regulatory  activities  unless  the  agency 
provides  Congress,  through  the  Office  of 
Management  and  Budget,  with  an 
explanation  of  why  using  these 
standards  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  (e.g.,  specifications 
of  materials,  performance,  design,  or 
operation;  test  methods;  sampling 
procedures;  and  related  management 
systems  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies. 

This  rule  does  not  use  technical 
standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  consensus 
standards. 

Environment 

We  have  analyzed  this  rule  under 
Department  of  Homeland  Security 
Management  Directive  5100.1  and 
Commandant  Instruction  M16475.1D, 
which  guide  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  under  the  Instruction 
that  there  are  no  factors  in  this  case  that 
would  limit  the  use  of  a  categorical 
exclusion  under  section  2.B.2  of  the 
Instruction.  Therefore,  this  rule  is 
categorically  excluded,  under  figure  2- 
1,  paragraph  (34)(g),  of  the  Instruction, 
from  further  environmental 
documentation.  An  environmental 
analysis  checklist  and  a  categorical 
exclusion  determination  are  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 


■  For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  1 65— SAFETY  ZONES 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226, 1231;  46  U.S.C. 
Chapter  701,  3306,  3703;  50  U.S.C.  191, 195; 
33  CFR  1.05-1,  6.04-1,  6.04-6,  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  Add  temporary  §  165.T05-1081  to 
read  as  follows: 

§  1 65.T05-1 081  Safety  Zone;  Oregon  Inlet, 
NC. 

(a)  Definitions.  Captain  of  the  Port 
Representative  means  the  Commander, 
Sector  North  Carolina,  or  any  Coast 
Guard  commissioned,  warrant,  or  petty 
officer  who  has  been  authorized  to  act 
on  the  Captain  of  the  Port’s  behalf. 

(b)  Location.  The  following  area  is  a 
safety  zone:  Waters  of  Oregon  Inlet 
within  100  yards  of  the  Dredge  R.S. 
Weeks  and  within  50  yards  of  the 
floating  discharge  line. 

(c)  Regulations.  (1)  The  general 
regulations  governing  safety  zones 
found  in  §  165.23  of  this  part  apply  to 
the  safety  zone  described  in  paragraph 

(b)  of  this  section. 

(2)  In  accordance  with  the  general 
regulations  in  section  165.23  of  this 
part,  entry  into  these  safety  zones  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  a  Captain  of  the 
Port  Representative.  All  vessel 
movement  within  the  safety  zones  is 
prohibited  except  as  specifically 
authorized  by  the  Captain  of  the  Port  or 
a  Captain  of  the  Port  Representative. 

(3)  This  section  applies  to  all  vessels 
operating  within  the  safety  zone  except 
vessels  that  are  engaged  in  the  following 
operations: 

(i)  Enforcing  laws; 

(ii)  Servicing  aids  to  navigation;  and 

(iii)  Surveying,  maintaining  or 
improving  waters  in  the  safety  zone. 

(4)  Any  deviation  from  paragraph 

(c) (2)  of  this  section  due  to  extreme 
circumstances  must  be  authorized  by 
the  Captain  of  the  Port  or  a  Captain  of 
the  Port  representative.  Vessels  granted  - 
permission  to  transit  must  do  so  in 
accordance  with  the  directions  provided 
by  the  Captain  of  the  Port  or  a  Captain 
of  the  Port  representative  to  that  vessel. 
To  seek  permission  to  transit  the  area, 
the  Captain  of  the  Port  can  be  contacted 
at  telephone  number  (252)  247—4570. 

(5)  Due  to  continual  shoaling  in 
Oregon  Inlet,  all  vessels  should  use 
caution  while  transiting  the  area. 
Mariners  are  advised  to  view  the  latest 
U.S.  Army  Corps  of  Engineers  survey 
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data  prior  to  attempting  to  transit  the 
area.  Mariners  cam  view  the  survey  at 
http://w\vw.saw.usace.army.mil/nav/ 
OREGON.htm. 

(6)  Mariners  are  reminded  that  the 
tendered  span  of  the  Herbert  C.  Bonner 
Bridge  is  the  only  recommended  route 
for  passing  under  the  bridge.  Passing 
through  any  unfendered  span  presents  a 
significant  hazeud  to  the  vessel  and  the 
bridge. 

(d)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  the  regulated  navigation 
area  by  Federal,  State,  and  local 
agencies. 

(e)  Enforcement  period.  This  section 
will  be  enforced  from  8  a.m.  November 
7,  2008,  through  5  p.m.  November  30, 
2008. 

Dated;  November  7,  2008. 

I.E.  Ryan, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  North  Carolina. 

[FR  Doc.  E8-27844  Filed  11-21-08;  8:45  am] 
BILLING  CODE  49ia-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parties 

[Docket  No.  USCG-2008-0912] 

RIN  1625-AAOO 

Safety  Zone;  Fireworks  Display, 
Potomac  River,  National  Harbor,  MD 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  upon 
specified  waters  of  the  Potomac  River. 
This  action  is  necessary  to  provide  for 
the  safety  of  life  on  navigable  waters 
during  a  fireworks  display  launched 
from  a  discharge  barge  located  at 
National  Harbor,  in  Prince  Georges 
County,  Maryland.  This  safety  zone  is 
intended  to  protect  the  maritime  public 
in  a  portion  of  the  Potomac  River. 

DATES:  This  rule  is  effective  fi-om  6:30 
p.m.  through  9:30  p.m.  on  November  28, 
2008,  and  if  necessary  due  to  inclement 
weather,  from  6:30  p.m.  through  9:30 
p.m.  on  November  29,  2008. 

ADDRESSES:  Documents  mentioned  in 
this  preamble  as  being  available  in  the 
docket,  are  part  of  docket  USCG-2008- 
0912  and  are  available  online  at 
http://www.reguIations.gov.  They  are 
also  available  for  inspection  or  copying 
at  two  locations:  The  Docket 
Management  Facility  (M-30),  U.S. 
Department  of  Transportation,  West 


Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays,  and  the 
Commander,  Coast  Guard  Sector 
Baltimore,  2401  Hawkins  Point  Road, 
Baltimore,  Maryland  21226-1791, 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  temporary 
rule,  call  Mr.  Ronald  L.  Houck,  Coast 
Guard  Sector  Baltimore,  at  410-576- 
2674  or  410-576-2693.  If  you  have 
questions  on  viewing  the  docket,  call 
Renee  V.  Wright,  Program  Manager, 
Docket  Operations,  telephone  202-366- 
9826. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  September  16,  2008,  we  published 
a  notice  of  proposed  rulemaking 
(NPRM)  entitled  “Safety  Zone; 

Fireworks  Display,  Potomac  River, 
National  Harbor,  MD”  in  the  Federal 
Register  (73  FR  53398).  We  received  no 
letters  commenting  on  the  proposed 
rule.  No  public  meeting  was  requested, 
and  none  was  held. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Delaying  its  effective  date 
would  be  contrary  to  the  public  interest, 
because  immediate  action  is  needed  to 
ensure  the  safety  of  the  maritime  public 
on  the  Potomac  River  against  the 
hazards  associated  with  fireworks 
displays,  such  as  the  accidental 
discharge  of  fireworks  and  failing  hot 
embers  or  other  debris. 

Background  and  Purpose 

Fireworks  displays  are  frequently 
held  from  locations  on  or  near  the 
navigable  waters  of  the  United  States. 
The  accidental  discharge  of  fireworks 
and  falling  hot  embers  or  other  debris 
are  a  safety  concern  during  such  events. 
The  Coast  Guard  has  the  authority  to 
impose  appropriate  controls  on  marine 
events  that  may  pose  a  threat  to  persons, 
vessels  and  facilities  under  its 
jurisdiction.  The  purpose  of  this  rule  is 
to  promote  maritime  safety,  and  to 
protect  mariners  transiting  the  area  from 
the  potential  hazards  associated  with  a 
fireworks  display.  The  rule  is  needed  to 
ensure  the  safety  of  the  maritime  public 
in  a  portion  of  the  waterway  that  is 
expected  to  be  populated  by  vessel 
operators  and  persons  seeking  to  view 
the  fireworks  display,  as  well  as 
mariners  operating  unknowingly  too 
close  to  the  fireworks  discharge  site. 


Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  no 
comments  in  response  to  the  NPRM.  No 
public  meeting  was  requested  and  none 
was  held.  We  will  implement  a 
temporary  final  rule  with  no  changes  to 
the  NPRM. 

Regulatory  Analyses 

We  developed  this  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 
based  on  13  of  these  statutes  or 
executive  orders. 

Regulatory  Planning  and  Review 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  This  exception  is  based  on  the 
fact  that  there  is  little  vessel  traffic 
associated  with  recreational  boating  and 
commercial  fishing  in  the  area  during 
the  enforcement  period.  Because  the 
safety  zone  lies  entirely  outside  the 
federal  navigation  channel,  vessel 
operators  may  transit  safely  around  the 
zone.  For  the  above  reasons,  the  Coast 
Guard  does  not  anticipate  any 
significant  economic  impact. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  term  “small  entities”  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  would  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  operate,  remain  or 
anchor  within  certain  waters  of  the 
Potomac  River,  at  National  Harbor, 
Maryland,  from  6:30  p.m.  through  9:30 
p.m.  on  November  28,  2008,  and  if 
necessary  due  to  inclement  weather, 
from  6:30  p.m.  through  9:30  p.m.  on 
November  29,  2008.  Because  the  zone  is 
of  limited  duration,  it  is  expected  that 
there  will  be  minimal  disruption  to  the 
maritime  community.  Before  the 
effective  period,  the  Coast  Guard  will 
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issue  maritime  advisories  widely 
available  to  users  of  the  river  to  allow 
mariners  to  make  alternative  plans  for 
transiting  the  affected  area.  In  addition, 
smaller  vessels  not  constrained  by  their 
draft,  which  are  more  likely  to  be  small 
entities,  may  transit  around  the  safety 
zone. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
,  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
in  the  NPRM  we  offered  to  assist  small 
entities  in  understanding  the  rule  so 
that  they  could  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking  process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247).  The 
Coast  Guard  will  not  retaliate  against 
small  entities  that  question  or  complain 
about  this  rule  or  any  policy  or  action 
of  the  Coast  Guard. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  153f-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 


Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  “significant 
energy  action”  under  that  order  because 
it  is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Technical  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  (NTTAA)  (15 
U.S.C.  272  note)  directs  agencies  to  use 
voluntary  consensus  standards  in  their 
regulatory  activities  unless  the  agency 
provides  Congress,  through  the  Office  of 
Management  and  Budget,  with  an 
explanation  of  why  using  these 
standards  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 


technical  standards  (e.g.,  specifications 
of  materials,  performance,  design,  or 
operation;  test  methods;  sampling 
procedures;  and  related  management 
systems  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies. 

This  rule  does  not  use  technical 
standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  consensus 
standards. 

Environment 

We  have  analyzed  this  rule  under 
Department  of  Homeland  Security 
Management  Directive  5100.1  and 
Commandant  Instruction  M16475.1D, 
which  guide  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321^370f),  and 
have  concluded  under  the  Instruction 
that  there  are  no  factors  in  this  case  that 
would  limit  the  use  of  a  categorical 
exclusion  under  section  2.B.2  of  the 
Instruction.  Therefore,  this  rule  is 
categorically  excluded,  under  figure  2- 
1,  paragraph  (34)(g),  of  the  Instruction, 
from  further  environmental 
documentation.  This  rule  establishes  a 
safety  zone. 

An  environmental  analysis  checklist 
and  a  categorical  exclusion 
determination  will  be  available  in  the 
docket  where  indicated  under 

ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701,  3306,  3703;  50  U.S.C.  191,  195; 
33  CFR  1.05-1,  6.04-1,  6.04-6,  and  160.5; 
Pub.  L.  107-295,  116  Stat.  2064;  Department 
of  Homeland  Security  Delegation  No.  0170.1. 

■  2.  Add  temporary  §  165.T05-0912  to 
read  as  follows: 

§  165.T05-0912  Safety  Zone;  Fireworks 
Display,  Potomac  River,  National  Harbor, 
MD. 

(a)  Definitions.  For  the  purposes  of 
this  section.  Captain  of  the  Port 
Baltimore,  Maryland  means  the 
Commander,  Coast  Guard  Sector 
Baltimore  or  any  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
who  has  been  authorized  by  tbe  Captain 
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of  the  Port  Baltimore,  Maryland  to  act 
on  his  or  her  behalf. 

(b)  Regulated  Area.  The  following 
area  is  a  safety  zone:  All  waters  of  the 
Potomac  River,  surface  to  bottom, 
within  an  area  bounded  by  a  line  drawn 
from  the  following  points:  latitude 
38°47'18"  N,  longitude  077°01'01"  W; 
thence  to  latitude  38°47'11"  N, 
longitude  077°01'26"  W;  thence  to 
latitude  38°47'25"  N,  longitude 
077°01'33"  W;  thence  to  latitude 
38°47'32"  N,  longitude  077°01'08"  W; 
thence  to  the  point  of  origin,  located  at 
National  Harbor,  Maryland.  All 
coordinates  reference  North  American 
Datum  1983. 

(c)  Regulations.  (1)  The  general 
regulations  governing  safety  zones, 
found  in  33  CFR  165.23,  apply  to  the 
safety  zone  described  in  paragraph  (b)  of 
this  section. 

(2)  Entry  into  or  remaining  in  this 
zone  is  prohibited,  unless  authorized  by 
the  Captain  of  the  Port  Baltimore, 
Maryland. 

(3)  Persons  or  vessels  requiring  entry 
into  or  passage  through  the  safety  zone 
must  first  request  authorization  from  the 
Captain  of  the  Port  Baltimore,  Maryland 
to  seek  permission  to  transit  the  area. 
The  Captain  of  the  Port  Baltimore, 
Maryland  can  be  contacted  at  telephone 
number  410-576-2693.  The  Coast 
Guard  vessels  enforcing  this  section  can 
be  contacted  on  Marine  Band  Radio 
VHP  Channel  16  (156.8  MHzJ.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  by  siren,  radio,  flashing  light  or 
other  means,  the  person  or  vessel  shall 
proceed  as  directed.  If  permission  is 
granted,  all  persons  or  vessels  must 
comply  with  the  instructions  of  the 
Captain  of  the  Port,  Baltimore, 

Maryland. 

(d)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  the  zone  by  Federal, 

State  and  local  agencies. 

(e)  Enforcement  period.  This  rule  is 
effective  from  6:30  p.m.  through  9:30 
p.m.  on  November  28,  2008,  and  if 
necessary  due  to  inclement  weather, 
from  6:30  p.m.  through  9:30  p.m.  on 
November  29,  2008. 

Dated:  October  30,  2008. 

Austin  J.  Gould, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port,  Baltimore,  Maryland,  Acting. 

(FK  Doc.  E8-27841  Filed  11-21-08;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[RI-1 9-1 222c;  FRL-6733-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Rhode 
Island  Update  to  Materials 
Incorporated  by  Reference 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  notice  of 
administrative  change. 

SUMMARY:  EPA  is  updating  the  materials 
submitted  by  Rhode  Island  that  are 
incorporated  by  reference  (IBR)  into  the 
State  implementation  plan  (SIP).  In  this 
action,  EPA  is  also  notifying  the  public 
of  the  correction  of  certain 
typographical  errors  within  the  IBR 
Tables.  The  regulations  affected  by  this 
update  have  been  previously  submitted 
by  the  Rhode  Island  Department  of 
Environmental  Management  (DEM)  and 
approved  by  EPA.  This  update  affects 
the  SIP  materials  that  are  available  for 
public  inspection  at  the  National 
Archives  and  Records  Administration 
(NARA),  the  Air  and  Radiation  Docket 
and  Information  Center  located  at  EPA 
Headquarters  in  Washington,  DC,  and 
the  Regional  Office. 

DATES:  Effective  Date:  This  action  is 
effective  November  24,  2008. 
ADDRESSES:  SIP  materials  which  are 
incorporated  by  reference  into  40  CFR 
part  52  are  available  for  inspection  at 
the  following  locations:  Environmental 
Protection  Agency,  New  England 
Regional  Office  (Region  1),  One 
Congress  Street,  Suite  1100,  Boston,  MA 
02114-2023;  the  Air  and  Radiation 
Docket  and  Information  Center,  EPA 
Headquarters  Library,  Room  Number 
3334,  EPA  West  Building,  1301 
Constitution  Ave.,  NW.,  Washington, 

DC  20460,  and  the  National  Archives 
and  Records  Admini.stration.  If  you 
wish  to  obtain  materials  from  a  docket 
in  the  EPA  Headquarters  Library,  please 
call  the  Office  of  Air  and  Radiation 
(OAR)  Docket/Telephone  number:  (202) 
566-1742;  or  the  National  Archives  and 
Records  Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030, 
or  go  to:  http://w\v\v.archives.gov/ 
federal  register/ 
code  of  Jederaijreguiations/ 
ihr_locations.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Donald  Cooke,  Environmental  Scientist, 
at  the  above  EPA  New  England  Region 
address  or  at  (617)  918-1668  or  by 
e-mail  at  cooke.donaid@epa.gov. 


SUPPLEMENTARY  INFORMATION:  The  SIP  is 

a  living  document  which  the  State  can 
revise  as  necessary  to  address  its  unique 
air  pollution  problems.  Therefore.  EPA 
from  time  to  time  must  take  action  on 
SIP  revisions  containing  new  and/or 
revised  regulations  as  being  part  of  the 
SIP.  On  May  22,  1997,  (62  FR  27968), 
EPA  revised  the  procedures  for 
incorporation  by  reference  for  Federally- 
approved  SIPs,  as  a  result  of 
consultations  between  EPA  and  the 
Office  of  Federal  Register  (OFR).  The 
description  of  the  revised  SIP 
document,  IBR  procedures  and 
“Identification  of  plan”  format  are 
discussed  in  further  detail  in  the  May 
22, 1997  Federal  Register  document.  On 
August  9,  1999  (64  FR  43083),  EPA 
published  a  Federal  Register  beginning 
the  new  IBR  procedure  for  Rhode 
Island.  On  June  11,  2003  (68  FR  34813) 
and  July  14,  2006  (71  FR  40014),  EPA 
published  updates  to  the  IBR  Material 
for  Rhode  Island. 

In  this  document,  EPA  is  doing  the 
following: 

■  1.  Announcing  the  update  to  the 
Rhode  Island  IBR  material  as  of  October 
15,  2008. 

2.  Making  a  correction  in  the 
paragraph  52.2070(c)  chart,  fifteenth 
entry  “Air  Pollution  Control  Regulation 
15.” — Typographic  error  corrected  in 
the  explanations  column  by  changing 
the  word  “except”  to  read  “exception”. 

3.  Making  a  correction  in  the 
paragraph  52.2070(d)  chart,  third  entry 
“Keene  Corporation,  East  Providence, 
RI.” — Typographic  error  corrected  in  the 
explanations  column  by  changing 
“sixpaper”  to  read  “six  paper”. 

3.  Making  corrections  to  the  date 
format  listed  in  paragraphs  52.2070(c), 
(d)  and  (e)  charts. — Revise  the  date 
format  in  the  “state  effective  date,” 
column  as  well  as  the  “EPA  approval 
date,”  column  for  consistency.  Dates  are 
numerical  month/day/year  without 
additional  zeros^ 

4.  Making  corrections  to  the 
abbreviation  for  nitrogen  oxides  in 
paragraphs  52.2070(c),  (d)  and  (e) 
charts. — Revise  the  format  of  the 
abbreviation  for  nitrogen  oxides  (NOx) 
for  consistency. 

EPA  has  determined  that  today’s  rule 
falls  under  the  “good  cause”  exemption 
in  section  553(b)(3)(B)  of  the 
Administrative  Procedures  Act  (APA) 
which,  upon  finding  “good  cause,” 
authorizes  agencies  to  dispense  with 
public  participation  and  section 
553(d)(3)  which  allows  an  agency  to 
make  a  rule  effective  immediately 
(thereby  avoiding  the  30-day  delayed 
effective  date  otherwise  provided  for  in 
the  APA).  Today’s  rule  simply  codifies 
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provisions  which  are  already  in  effect  as 
a  matter  of  law  in  Federal  and  approved 
State  programs,  and  corrects 
typographical  errors.  Under  section  553 
of  the  APA,  an  agency  may  find  good 
cause  where  procedures  are 
“impractical,  unnecessary,  or  contrary 
to  the  public  interest.”  Public  comment 
is  “unnecessary”’  and  “contrary  to  the 
public  interest”  since  the  codification 
(and  typographical  corrections)  only 
reflects  existing  law.  Immediate  notice 
in  the  CFR  benefits  the  public  by 
removing  outdated  citations  and 
incorrect  chart  entries. 

Statutory  and  Executive  Order  Reviews 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  “significant  regulatory  action”  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
“Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use”  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 


Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
“Protection  of  Children  ft’om 
Environmental  Health  Risks  and  Safety 
Risks”  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA’s 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authtority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  review's  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 

272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
“major  rule”  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

EPA  has  also  determined  that  the 

provisions  of  section  307(b)(1)  of  the 
Clean  Air  Act,  pertaining  to  petitions  for 
judicial  review  are  not  applicable  to  this 
action.  Prior  EPA  rulemaking  actions  for 
each  individual  component  of  the 
Rhode  Island  SIP  compilations  had 
previously  afforded  interested  parties 
the  opportunity  to  file  a  petition  for 
judicial  review  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  within  60  days  of  such 
rulemaking  action.  Thus,  EPA  sees  no 
need  in  this  action  to  reopen  the  60-day 


period  for  filing  such  petitions  for 
judicial  review  for  this  “Identification  of 
plan”  reorganization  update  action  for 
Rhode  Island. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  October  16,  2008. 

Robert  W.  Varney, 

Regional  Administrator,  EPA  New  England. 

■  Chapter  I,  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— [AMENDED] 

■  1.  The  authority  for  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  00 — Rhode  Island 

■  2.  Section  52.2070  is  amended  by 
revising  paragraphs  (b),  (c),  (d)  and  (e) 
to  read  as  follows: 

§52.2070  Identification  of  plan. 
***** 

(b)  Incorporation  by  reference.  (1) 
Material  listed  as  incorporated  by 
reference  in  paragraphs  (c)  and  (d)  of 
this  section  was  approved  for 
incorporation  by  reference  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Material  incorporated  as  it 
exists  on  the  date  of  the  approval,  and 
notice  of  any  change  in  the  material  will 
be  published  in  the  Federal  Register. 
Entries  in  paragraphs  (c)  and  (d)  of  this 
section  with  EPA  approval  dates  after 
October  15,  2008,  will  be  incorporated 
by  reference  in  the  next  update  to  the 
SIP  compilation. 

(2)  EPA  Region  1  certifies  that  the 
rules/regulations  provided  by  EPA  at 
the  addresses  in  paragraph  (b)(3)  of  this 
section  are  an  exact  duplicate  of  the 
officially  promulgated  State  rules/ 
regulations  which  have  been  approved 
as  part  of  the  State  Implementation  Plan 
as  of  October  15,  2008. 

(3)  Copies  of  the  materials 
incorporated  by  reference  may  be 
inspected  at  the  New  England  Regional 
Office  of  EPA  at  One  Congress  Street, 
Suite  1100,  Boston,  MA  02114-2023; 
the  EPA,  Air  and  Radiation  Docket  and 
Information  Center,  Room  Number 
3334,  EPA  We.st  Building,  1301 
Constitution  Ave.,  NVV.,  Washington, 

DC  20460,  and  the  National  Archives 
and  Records  Administration  [NARA].  If 
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you  wish  to  obtain  materials  from  a 
docket  in  the  EPA  Regional  Office, 
please  call  telephone  number  (617)  918- 
1668;  for  material  from  a  docket  in  EPA 
Headquarters  Library,  please  call  the 


Office  of  Air  and  Radiation  (OAR) 
Docket/Telephone  number  (202)  566- 
1742.  For  information  on  the  availability 
of  this  material  at  NARA,  call  202-741- 
6030,  or  go  to:  http://www.archives.gov/ 


federal  register/ 

code_of_federaI_regulations/ 

ibr_locations.html. 

(c)  EPA  Approved  regulations. 


EPA-Approv^d  Rhode  Island  Regulations 


State  citation 

Title/subject 

State  effective  date 

EPA  approval  date 

Explanations 

Air  Pollution  Control 

Visible  emissions  . 

2/22/1977  . 

5/7/1981,  46  FR 

Regulation  1. 

25446. 

Air  Pollution  Control 

Handling  of  soft  coal  .. 

2/22/1977  . 

5/7/1981,  46  FR 

Regulation  2. 

2544G. 

Air  Pollution  Control 

Particulate  emissions 

2/22/1977  . 

5/7/1981,  46  FR 

Regulation  3. 

from  industrial  proc- 

25446. 

esses. 

Air  Pollution  Control 

Open  fires  . 

2/22/1977  . 

5/7/1981,  46  FR 

Regulation  4. 

25446. 

Air  Pollution  Control 

Fugitive  dust  . 

2/22/1977  . 

5/7/1981,  46  FR 

Regulation  5. 

25446. 

Air  Pollution  Control 

Continuous  emission 

11/22/1989  . 

9/30/1991,  56  FR 

Rl  Air  Pollution  Control  Regulation  Number  6 

Regulation  6. 

monitors. 

49414. 

is  also  referred  to  by  the  title  “Opacity 
Monitors”. 

Air  Pollution  Control 

Emission  of  air  con- 

7/19/1977  . 

5/7/1981,  46  FR 

Regulation  7. 

taminants  detri¬ 
mental  to  persons 
or  property. 

. 

25446. 

Air  Pollution  Control 

Sulfur  content  of  fuels 

5/2/1985  . 

1/8/1986,  51  FR  755. 

Regulation  8. 

Air  Pollution  Control 

Air  pollution  control 

4/8/1996  . 

12/2/1999,  64  FR 

Definition  of  VOC  revised.  All  of  No.  9  is  ap- 

Regulation  9. 

permits. 

■  67495. 

proved  with  the  exception  of  Sections 
9.13,  9.14,  9.15,  and  Appendix  A  which 
Rhode  Island  did  not  submit  as  part  of  SIP 

revision. 

Air  Pollution  Control 

Air  pollution  episodes 

2/22/1977  . 

5/7/1981,  46  FR 

Regulation  1 0. 

* 

25446. 

Air  Pollution  Control 

Petroleum  liquids  mar- 

1/31/1993  . 

12/17/1993,  58  FR 

Regulation  11. 

keting  and  storage. 

65930. 

Air  Pollution  Control 

Incinerators  . 

4/22/1961  . 

4/26/1982,  47  FR 

Regulation  12. 

17816. 

Air  Pollution  Control 

Particulate  emissions 

10/5/1982  . 

3/29/1983,  48  FR 

Revisions  to  Regu- 

from  fossil  fuel  fired 

13026. 

lation  13. 

steam  or  hot  water 
generating  units. 

- 

Air  Pollution  Control 

Recordkeeping  and 

4/8/1996  . 

12/2/1999,  64  FR 

Definition  of  VOC  revised. 

Regulation  14. 

reporting. 

67495. 

Air  Pollution  Control 

Control  of  organic  sol- 

4/8/1996  . 

12/2/1999,  64  FR 

Limited  approval.  Applicability  threshold  de- 

Regulation  15. 

vent  emissions. 

67495. 

creased  to  50  tpy.  Definition  of  VOC  re¬ 
vised.  All  of  No.  1 5  is  approved  with  the 
exception  of  15.2.2  which  Rhode  Island 
did  not  submit  as  part  of  the  SIP  revision. 

Air  Pollution  Control 

Operation  of  air  pollu- 

2/22/1977  . 

5/7/1981,  46  FR 

Regulation  16. 

tion  control  system. 

25446. 

Air  Pollution  Control 

Odors  . 

2/22/1977  . 

5/7/1981, 46  FR 

Regulation  17. 

25446. 

Air  Pollution  Control 

Control  of  Emissions 

Withdrawn  . 

12/2/1999,  64  FR 

No.  1 8  is  superseded  by  No.  36. 

Regulation  18. 

from  Organic  Sol¬ 
vent  Cleaning. 

67495. 

Air  Pollution  Control 

Control  of  Volatile  Or- 

3/7/1996  . 

12/2/1999,  64  FR 

Definition  of  VOC  revised.  Wood  products 

Regulation  19. 

ganic  Compounds 

67495. 

requirements  deleted  because  state  adopt- 

from  Surface  Coat- 

ed  new  Regulation  No.  35  which  address- 

ing  Operations. 

es  wood  products.  Except  1 9.2.2. 

Air  Pollution  Control 

Control  of  Volatile  Or- 

4/8/1996  . 

12/2/1999,  64  FR 

Applicability  threshold  decreased  to  50  tpy. 

Regulation  21 . 

ganic  Compounds 

j  67495. 

Definition  of  VOC  revised.  All  of  No.  21  is 

from  Printing  Oper- 

approved  with  the  exception  of  Section 

ations. 

21.2.3  which  the  State  did  not  submit  as 
part  of  the  SIP  revision. 

Air  Pollution  Control 

Control  of  VOC  Emis- 

4/8/1996  . 

12/2/1999,  64  FR 

Definition  of  VOC  revised.  All  of  No.  25  is 

Regulation  25. 

sions  from  Cutback 

67495. 

approved  with  the  exception  of  Section 

and  Emulsified  As- 

25.2.2  which  the  state  did  not  submit  as 

phalt. 

part  of  the  SIP  revision. 
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EPA-Approved  Rhode  Island  Regulations— Continued 


State  citation 

Title/subject  ! 

State  effective  date 

EPA  approval  date 

Explanations 

Air  Pollution  Control 

Control  of  Organic 

4/8/1996  . 

12/2/1999,  64  FR 

Definition  of  VCXJ  revised.  All  of  No.  26  is 

Regulation  26. 

Solvent  Emissions 

67495. 

approved  with  the  exception  of  26.2.3 

from  Manufacture  of 

which  the  state  did  not  submit  as  part  of 

Synthesized  Phar¬ 
maceutical  Products. 

the  SIP  revision. 

Air  Pollution  Control 

Control  of  nitrogen 

1/16/1996  . 

9/2/1997,  62  FR 

Regulation  27.  • 

oxide  emissions. 

46202. 

Air  Pollution  Control 

Emissions  Caps  . 

4/28/1995  . 

3/22/1996,  61  FR 

This  rule  limits  a  source’s  potential  to  emit. 

Regulation  29.3. 

11731. 

therefore  avoiding  RACT,  Title  V  Oper¬ 
ating  Permit. 

Air  Pollution  Control 

Control  of  VOCs  from 

4/8/1996  . 

12/2/1999,  64  FR 

Definition  of  VOC  revised.  All  of  No.  30  is 

Regulation  30. 

Automotive  Refin- 

67495. 

approved  with  the  exception  of  Section 

ishing  Operations. 

30.2.2  which  the  state  did  not  submit  as 
part  of  the  SIP  revision. 

Air  Pollution  Control 

Control  of  VOCs  from 

4/8/1996  . 

12/2/1999,  64  FR 

Definition  of  VOC  revised.  All  of  No.  31  is 

Regulation  31 . 

Commercial  and 

67495. 

approved  with  the  exception  of  Section 

Consumer  Products. 

i 

31.2.2  which  the  state  did  not  submit  as 
part  of  the  SIP  revision. 

Air  Pollution  Control 

Control  of  VOCs  from 

4/8/1996  . 

12/2/1999,  64  FR 

Definition  of  VOC  revised.  All  of  No.  32  is 

Regulation  32. 

Marine  Vessel 

67495. 

approved  with  the  exception  of  Section 

I 

Loading  Operations. 

32.2.2  which  the  state  did  not  submit  as 
part  of  the  SIP  revision. 

Air  Pollution  Control 

Control  of  VOCs  from 

4/8/1996  . 

12/2/1999,  64  FR 

Definition  of  VOC  revised.  All  of  No.  33  is 

Regulation  33. 

Architectural  Coat- 

67495. 

approved  with  the  exception  of  Section 

ings  and  Industrial 

33.2.2  which  the  state  did  not  submit  as 

Maintenance  Coat¬ 
ings. 

part  of  the  SIP  revision. 

Air  Pollution  Control 

Rhode  Island  Motor 

3/30/2000  . 

2/9/2001,  66  FR  9661 

Department  of  Environmental  Management 

Regulation  34. 

Vehicle  Inspection/ 
Maintenance  Pro- 

1 

regulation  containing  I/M  standards. 

1 

gram.  ! 

Air  Pollution  Control 

Control  of  VOCs  and 

7/7/1996  . 

12/2/1999,  64  FR 

All  of  No.  ,35  is  approved  with  the  exception 

Regulation  35. 

Volatile  Hazardous 

67495. 

of  Section  35.2.3  which  the  state  did  not 

Air  Pollutants  from 
Wood  Products 
Manufacturing  Op- 

submit  as  part  of  the  SIP  revision. 

* 

erations. 

Air  Pollution  Control 

Control  of  Emissions 

4/18/1996  . 

12/2/1999,  64  FR 

All  of  No.  36  is  approved  with  the  exception 

Regulation  36. 

from  Organic  Sol- 

67495. 

of  Section  36.2.2  which  the  state  did  not 

vent  Cleaning. 

submit  as  part  of  the  SIP  revision. 

Air  Pollution  Control 

Rhode  Island’s  Low 

12/7/1999  . 

3/9/2000,  65  FR 

Includes  National  LEV  as  a  compliance  alter- 

Regulation  37. 

Emission  Vehicle 
Program. 

12476. 

native. 

Air  Pollution  Control 

Nitrogen  Oxides  Al- 

6/10/1998  . 

6/2/1999,  64  FR 

Regulation  38. 

lowance  Program. 

29567. 

Air  Pollution  Control 

NOx  Budget  Trading 

10/1/1999  . 

12/27/2000,  65  FR 

Regulation  41 . 

Program. 

81743. 

4 

Air  Pollution  Control 

Rhode  Island  Diesel 

7/19/2007  . 

3/27/2008,  73  FR 

Limits  idling  for  diesel  on-highway  and  non- 

Regulation  45. 

Engine  Anti-Idling 
Program. 

16203. 

road  engines. 

Rhode  Island  Motor 

Rhode  Island  Motor 

1/31/2001  . 

2/9/2001,  66  FR  9661 

Department  of  Administration  regulations  for 

Vehicle  Safety  and 

Vehicle  Inspection/ 

the  I/M  program. 

Emissions  Control 

Maintenance  Pro- 

Regulation  No.  1. 

gram. 

‘ 

(d)  EPA-approved  State  Source 
specific  requirements. 
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EPA-Approved  Rhode  Island  Source  Specific  Reouirements 


Name  of  source 

Permit  No. 

State  effective  date 

EPA  approval  date 

Explanations 

Narragansett  Electric 
Company  South 
Street  Station  in 
Providence. 

A.H.  File  No.  83-12- 
AP. 

8/29/1983  . 

1 

7/27/1984,  49  FR 
30177. 

Revisions  to  Air  Pollution  Control  Regulation 
8,  “Sulfur  Content  of  Fuels,”  specifying 
maximum  sulfur-in-coal  limits  (1.21  lbs/ 
MMBtu  on  a  30-day  rolling  average  and 
2.31  Ibs/MMBtu  on  a  24-hour  average). 
These  revisions  approve  Section  8.3.4, 
“Large  Fuel  Burning  Devices  Using  Coal,” 
for  South  Street  Station  only. 

Stanley  Bostitch, 
Bostitch  Division  of 
Textron. 

A.H.  File  No.  85-8-  - 
AP. 

6/6/1985  . 

12/11/1986,  51  FR 
44604. 

RIDEM  and  Bostitch  administrative  consent 
agreement  effective  6/6/85.  Requires 
Bostitch  to  reformulate  certain  solvent- 
based  coatings  to  low/no  solvent  formula¬ 
tion  by  12/31/86.  Also  addendum  dated  9/ 
20/85  defining  emission  limitations  refor¬ 
mulated  coatings  must  meet. 

(A)  An  administrative  consent  agreement  be¬ 
tween  the  RIDEM  and  Bostitch  Division  of 
Textron. 

(B)  A  letter  to  Bostitch  Division  of  Textron 
from  the  RIDEM  dated  September  20, 

1 985  which  serves  as  an  addendum  to  the 
consent  agreement.  The  addendum  de¬ 
fines  the  emission  limitations  which 
Bostitch’s  Division  of  Textron  reformulated 
coatings  must  meet. 

Keene  Corporation, 

East  Providence,  Rl. 

A.H.  File  No.  85-10- 
AP. 

9/12/1985  . 

8/31/1987,  52  FR 
32793. 

RIDEM  and  Keene  Corporation  administra¬ 
tive  consent  agreement  effective  9/12/85. 
Granting  final  compliance  date  extension 
for  the  control  of  organic  solvent  emissions 
from  six  paper  coating  lines. 

(A)  Letter  from  the  RIDEM  dated  November 
5,  1985  submitting  revisions  to  the  Rl  SIP. 

(B)  An  administrative  consent  agreement  be¬ 
tween  the  RIDEM  and  Keene  Corporation. 

Tech  Industries  . 

File  No.  86-1 2-AP  .... 

11/24/1987  . 

3/10/1989,  54  FR 
10145. 

RIDEM  and  Tech  Industries  original  adminis¬ 
trative  consent  agreement  (86-1 2-AP) 
[except  for  provisions  7  and  8]  effective  6/ 
12/86,  an  addendum  effective  11/24/87, 
defining  and  imposing  reasonably  avail¬ 
able  control  technology  to  control  volatile 
organic  compounds. 

(A)  An  administrative  consent  agreement 
(86-1 2-AP),  except  for  Provisions  7  and 
8,  between  the  RIDEM  and  Tech  Indus¬ 
tries  effective  June  1 2,  1 986. 

(B)  An  addendum  to  the  administrative  con¬ 
sent  agreement  (86-1 2-AP)  between  the 
RIDEM  and  Tech  Industries.  The  adden¬ 
dum  was  effective  November  24,  ’1 987. 

(C)  Letters  dated  May  6,  1987;  October  15, 
1987;  and  January  4,  1988  submitted  to 
the  EPA  by  the  RIDEM. 

University  of  Rhode 
Island. 

A.P.  File  No.  87-5-AP 

3/17/1987  . 

9/19/1989,  54  FR 
38517. 

Revisions  to  the  SIP  submitted  by  the 
RIDEM  on  April  28,  1989,  approving  a  re¬ 
newal  of  a  sulfur  dioxide  bubble  for  the 
University  of  Rhode  Island. 

University  of  Rhode 
Island. 

File  No.  95-50-AP  .... 

3/12/1996  . 

9/2/1997,  62  FR 

46202. 

An  administrative  consent  agreement  be¬ 
tween  RIDEM  and  University  of  Rhode  Is¬ 
land,  Alternative  NOx  RACT  (Rl  Regula¬ 
tion  27.4.8) 

Providence  Metallizing 
in  Pawtucket, 

Rhode  Island. 

File  No.  87-2-AP  . 

4/24/1990  . 

9/6/1990,  55  FR 

36635. 

Define  and  impose  RACT  to  control  volatile 
organic  compound  emissions. 

(A)  Letter  from  the  RIDEM  dated  April  26, 
1990,  submitting  a  revision  to  the  Rl  SIP. 

(B)  An  administrative  consent  agreement 
(87-2-AP)  between  the  RIDEM  and  Provi¬ 
dence  Metallizing  effective  July  24,  1987. 
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EPA-Approved  Rhode  Island  Source  Specific  Requirements— Continued 


*>  .r 

'■  i 

Name  of  source 

— 

Permit  No. 

State  effective  date 

EPA  approval  date 

Explanations 

'  'V .  ' 

(C)  An  amendment  to  the  administrative  con¬ 
sent  agreement  (87-2-AP)  between  the 

RIDEM  and  Providence  Metallizing  effec-  1 

tive  May  4,  1 989. 

(D)  An  addendum  to  the  administrative  con¬ 
sent  agreement  (87-2-AP)  between  the 

RIDEM  and  Providence  Metallizing  effec¬ 
tive  April  24,  1 990. 

’■  -'A' 

’  A 

’ 

Tillotson-Pearson  in 
Warren,  Rhode  Is¬ 
land. 

File  No.  90-1 -AP  . 

6/5/1990  . 

8/31/1990,  55  FR 

35623. 

Revisions  to  the  SIP  submitted  by  the 

RIDEM  on  May  24,  1990,  to  define  and 
impose  RACT  to  control  volatile  organic 
compound  emissions. 

(A)  Letter  from  the  RIDEM  dated  May  24, 

1990  submitting  a  revision  to  the  Rl  SIP. 

(B)  An  Administrative  consent  agreement 
(90-1-AP)  between  the  RIDEM  and 
Tillotson-Pearson. 

Rhode  Island  Hospital 

File  No.  95-1 4-AP  .... 

11/27/1995  . 

9/2/1997,  62  FR 

46202. 

Alternative  NOx  RACT.  An  administrative 
consent  agreement  between  the  RIDEM 
and  Rl  Hospital. 

Osram  Sylvania  Incor¬ 
porated. 

File  No.  96-06-AP  .... 

Air  Pollution  Permit 
Approval.  No.  1350. 

9/4/1996  . 

9/2/1997,  62  FR 

46202. 

Alternative  NOx  RACT. 

(A)  An  Administrative  consent  agreement  be¬ 
tween  the  RIDEM  and  Osram  Sylvania  In¬ 
corporated,  file  no.  96-06-AP,  effective 

September  4,  1 996. 

(B)  An  air  pollution  Permit  approval,  no. 

1350  Osram  Sylvania  incorporated  issued 
by  RIDEM  effective  May  14,  1996. 

•  ■ 

Algonquin  Gas  Trans¬ 
mission  Company. 

File  No.  95-52-AP  .... 

12/5/1995  . 

9/2/1997,  62  FR 

46202. 

Alternative  NOx  RACT. 

(A)  Letter  from  the  RIDEM  dated  September 

17,  1996  submitting  a  revision  to  the  Rl 

SIP. 

(B)  An  administrative  consent  agreement  be¬ 
tween  RIDEM  and  Algonquin  Gas  Trans¬ 
mission  Company,  effective  on  December 

5,  1995. 

A 

’■'i 

Bradford  Dyeing  Asso¬ 
ciation,  Irtc. 

File  No.  95-28-AP  .... 

11/17/1995  . 

9/2/1997,  62  FR 

46202. 

Alternative  NOx  RACT.  An  administrative 
consent  agreement  between  RIDEM  and 

Bradford  Dyeing  Association,  Inc. 

Hoechst  Celanese 

File  No.  95-62-AP  .... 

11/20/1995  . 

9/2/1997,  62  FR 

Alternative  NOx  RACT.  An  administrative 

Corporation. 

46202. 

consent  agreement  between  RIDEM  and 

Hoechst  Celanese  Corporation. 

Naval  Education  and 
Training  Center  in 
Newport. 

File  No.  96-07-AP  .... 

3/4/1996  . 

9/2/1997,  62  FR 

46202. 

Alternative  NOx  RACT.  An  administrative 
consent  agreement  between  RIDEM  and 

Naval  Education  and  Training  Center  in 

Newport. 

■  1 

■  i'i 

Rhode  Island  Eco¬ 
nomic  Development 

File  No.  96-04-AP  .... 

9/2/1997  . 

6/2/1999,  64  FR 

29567. 

Alternative  NOx  RACT.  A  consent  agree¬ 
ment  between  RIDEM  and  Rhode  Island 

Ecorramic  Development  Corporation’s 

Central  Heating  Plant  in  North  Kingstown. 

Cranston  Print  Works 

A.H.  File  No.  95-30- 
AP. 

12/19/1995  . 

12/2/1999,  64  FR 
67495. 

Non-CTG  VOC  RACT  Determination. 

A 

CCL  Custom  Manu- 

A.H.  File  No.  97-02- 

4/10/1997;  and  10/27/ 

12/2/1999,  64  FR 

Non-CTG  VOC  RACT  Determination. 

■ - .  -.j 

factoring. 

AP. 

1999. 

67495. 

Victory  Finishing  ' 

A.H.  File  No.  96-05- 

5/24/1996  . 

12/2/1999,  64  FR 

Non-CTG  VOC  RACT  Determination. 

Technologies. 

AP. 

67495. 

‘  '1 

Quality  Spray  and 
Stenciling. 

A.H.  File  No.  97-04- 
AP. 

10/21/1997;  and  7/13/ 
1999. 

12/2/1999,  64  FR 
67495. 

Non-CTG  VOC  RACT  Determination. 

Guild  Music  . 

A.H.  File  No.  95-65- 
AP. 

11/9/1995  . 

12/2/1999,  64  FR 
67495. 

Non-CTG  VOC  RACT  Determination. 

(e)  Nonregulatory. 
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Rhode  Island  Non  Regulatory  | 

i 

Name  of  non  regu¬ 
latory  SIP  provision 

Applicable  geographic 
or  nonattainment  area 

State  submittal  date/ 
effective  date 

EPA  approved  date 

Explanations  | 

Notice  of  public  hear- 

Statewide  . 

Submitted  2/9/1972  .... 

6/15/1972,  37  FR 

] 

Proposed  Implementation  Plan  Regulations,  | 

ing. 

11914. 

Rl  Department  of  Health.  i 

Miscellaneous  non- 

Statewide  . 

Submitted  2/29/1972  .. 

7/27/1972,  37  FR 

Approval  and  promulgation  of  Implementa-  | 

regulatory  additions 

15080. 

tion  Plan  Miscellaneous  Amendments,  Rl 

to  the  plan  cor¬ 
recting  minor  defi- 

Department  of  Health.  t 

ciencies. 

1 

Compliance  schedules 

Statewide  . 

Submitted  4/24/1973  .. 

6/20/1973,  38  FR 

Submitted  by  Rl  Department  of  Health.  1 

16144. 

i 

AQMA  identifications 

Statewide  . 

Submitted  4/11/1974  .. 

4/29/1975,  40  FR 

Submitted  by  Rl  Department  of  Health.  1 

for  the  State  of 

Rhode  Island. 

18726. 

1 

Letter  identifying  Met- 

Metropolitan  Provi- 

Submitted  9/6/1974  .... 

4/29/1975,  40  FR 

Submitted  by  the  Governor.  | 

ropolitan  Providence 
as  an  AQMA. 

dence. 

18726. 

i 

A  comprehensive  air 

Statewide  . 

Submitted  1/8/1980  .... 

1/15/1981,  46  FR 

Submitted  by  the  Rl  Department  of  Environ- 

quality  monitoring 
plan,  intended  to 

3516. 

mental  Management  Director. 

ij 

meet  requirements 
of  40  CFR  part  58. 

- 

Attainment  plans  to 

Statewide  . 

Submitted  5/14/1979; 

5/7/1981,  46  FR 

Attainment  plans  to  meet  the  requirements  of  | 

meet  the  require- 

6/11/1979;  8/13/ 

25446. 

Part  D  of  the  Clean  Air  Act,  as  amended  1 

ments  of  Part  D  of 

1979;  1/8/1980;  1/ 

in  1977.  1 

the  Clean  Air  Act, 

24/1980;  3/10/1980; 

1 

1  as  amended  in 

3/31/1980;  4/21/ 

1 977,  Included  are 

1980;  6/6/1980;  6/ 

plans  to  attain  the 

13/1980;  8/20/1980; 

carbon  monoxide 

11/14/1980;  3/4/ 

and  ozone  stand- 

1981;  3/5/1981;  and 

ards  and  informa¬ 
tion  allowing  for  the 
re-designation  of 
Providence  to  non¬ 
attainment  for  the 
primary  TSP  stand¬ 
ard  based  on  new 
data. 

4/16/81. 

i 

1 

A  program  for  the  re- 

view  of  construction 

I  and  operation  of 

I  new  and  modified 

;  major  stationary 

sources  of  pollution 
in  non-attainment 

i 

j 

areas. 

- 

Certain  miscellaneous 

provisions  unrelated 
to  Part  D  are  also 

i 

included. 

Section  VI,  Part  II, 

i 

Statewide  . 

Submitted  5/14/1982; 

1 

6/28/1983,  48  FR 

As  submitted  by  RIDEM  on  May  14,  1982 

“Stationary  Source 

and  7/1/1982. 

29690. 

and  July  1,  1982  for  review  of  new  major 

Permitting  and  En- 

sources  and  major  modifications  in  non- 

forcemenf  of  the 

attainment  areas.  Also  included  are  revi- 

narrative. 

sions  to  add  rules  for  banking  emission  re¬ 
ductions. 

Revisions  to  the 

Statewide  . 

Submitted  5/14/1982; 

7/&T983,  48  FR 

Submitted  by  the  Department  of  Environ- 

I  Rhode  Island  State 

I 

7/1/1982;  7/7/1982; 

31026. 

1  mental  Management. 

Implementation  Plan 

10/4/1982;  and  3/2/ 

i 

for  attainment  of  the 

I 

1983. 

1 

primary  National 
Ambient  Air  Quality 
Standard  for  ozone. 

1982  Ozone  Attain¬ 
ment  Plan. 

Revisions  to  attain 

I  Statewide  . 

Submitted  7/7/1983  .... 

9/15/1983,  48  FR 

1  Submitted  by  the  Department  of  Environ- 

and  maintain  the 

41405. 

1  mental  Management. 

'  lead  NAAQS. 

I 

- - -  - . .  ir-  rirHH 
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Rhode  Island  Non  Regulatory— Continued 

Name  of  non  regu¬ 
latory  SIP  provision 

Applicable  geographic 
or  nonattainment  area 

State  submittal  date/ 
effective  date 

EPA  approved  date 

Explanations 

Section  VI,  Part  II  of 

Statewide  . 

Submitted  2/6/1984; 

7/6/1984,  49  FR 

To  incorporate  the  requirements  for  the  Pre- 

the  associated  nar- 

1/27/1984;  and 

27749. 

vention  of  Significant  Deterioration  of  40 

rative  of  the  Rl  SIP. 

6/6/1984. 

CFR  51.24,  permitting  major  stationary 
sources  of  lead  and  other  miscellaneous 
changes. 

Letter  from  RIDEM 

Statewide  . 

Submitted  1/14/1994; 

10/30/1996,  61  FR 

A  revision  to  the  Rl  SIP  regarding  ozone 

submitting  an 

• 

and  6/14/1994. 

55897. 

monitoring.  Rl  will  modify  its  SLAMS  and 

amerrdment  to  the 

its  NAMS  monitoring  systems  to  include  a 

Rl  State  Implemen- 

PAMS  network  design  and  establish  moni- 

tation  Plan. 

toting  sites.  The  State’s  SIP  revision  satis¬ 
fies  40  CFR  58.20(f)  PAMS  requirements. 

Section  VII  of  the  Rl 

SIP  Ambient  Air 
Quality  Monitoring. 

Letter  from  RIDEM 

Statewide  . 

Submitted  3/15/1994  .. 

10/30/1996,  61  FR 

Revision  to  the  Rl  SIP  regarding  the  States’ 

submitting  revisions. 

55897. 

Contingency  Plan. 

Letter  from  RIDEM 

Statewide  . 

Submitted  3/15/1994  .. 

4/17/1997,  62  FR  ' 

The  revisions  consist  of  the  State’s  15  Per- 

submitting  revi- 

18712. 

cent  Plan  and  Contingency  Plan.  EPA  ap- 

Sion — Rhode  Is- 

proved  only  the  following  portions  of  these 

land's  15  Percent 

submittals: 

Plan  and  Contin¬ 
gency  Plan. 

15  Percent  Plan — the  EPA  approved  the  cal- 

culation  of  the  required  emission  reduc¬ 
tions,  and  the  emission  reduction  credit  ^ 
claimed  from  surface  coating,  printing  op¬ 
erations,  marine  vessel  loading,  plant  clo¬ 
sures  (0.79  tons  per  day  approved  out  of 

0.84  claimed),  cutback  asphalt,  auto  refin¬ 
ishing,  stage  II,  reformulated  gas  in  on¬ 
road  and  off-road  engines,  and  tier  1  motor 
vehicle  controls. 

Contingency  Plan — the  EPA  approved  the 

j 

calculation  of  the  required  emission  reduc¬ 
tion,  and  a  portion  of  the  emission  reduc¬ 
tion  credits  claimed  from  Consumer  and 
Commercial  products  (1.1  tons  per  day  ap¬ 
proved  out  of  1 .9  tons  claimed),  and  archi¬ 
tectural  and  industrial  maintenance  (AIM) 

j 

1 

I 

coatings  (1 .9  tons  per  day  approved  out  of 

2.4  tons  claimed). 

EPA  concurrently  disapproved  portions  of 

these  SIP  submissions,  as  discussed  with¬ 
in  Section  52.2084(a)(2). 

Letter  from  RIDEM 

Providence  (all  of 

10/5/1994  . 

3/9/2000,  65  FR 

submitting  revision 

Rhode  Island)  non- 

12474. 

for  Clean  Fuel  Fleet 
Substitution  Plan. 

attainment  area. 

Letter  outlining  com- 

Statewide  . . 

2/22/1999  . 

3/9/2000,  65  FR 

Includes  details  of  the  State’s  commitment  to 

mitment  to  National 
■  LEV. 

12476. 

National  LEV. 

Negative  Declaration 

Statewide  . . 

Submitted  4/5/1995  .... 

12/2/1999,  64  FR 

for  Synthetic  Or¬ 
ganic  Chemical 
Manufacturing  In¬ 
dustry  (SOCMI)  Dis¬ 
tillation  and  Reactor 
Processes  Control 
Techniques  Guide¬ 
lines  Categories. 

67495. 

October  1,  1999,  letter 

Statewide  . 

Submitted  10/1/1999  .. 

12/27/2000,  65  FR 

Submitted  Air  Pollution  Control  Regulation 

from  Rhode  Island 

81743. 

No.  14,  “NOx  Budget  Trading  Program,” 

Department  of  Envi- 

and  the  “NOx  State  Implementation  Plan 

ronmental  Manage¬ 
ment. 

(SIP)  Call  Narrative.” 

“NOx  State  Imple- 

Statewide  . 

Submitted  10/1/1999  .. 

12/27/2000,  65  FR 

mentation  Plan 
(SIP)  Call  Nar¬ 
rative,”  September 
22,  1999. 

81743. 
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Rhode  Island  Non  Regulatory — Continued 


Name  of  non  regu¬ 
latory  SIP  provision 

Applicable  geographic 
or  nonattainment  area 

State  submittal  date/ 
effective  date 

EPA  approved  date 

Explanations 

November  9,  1 999, 

Statewide  . 

Submitted  11/9/1999  .. 

12/27/2000,  65  FR 

Stating  Rl’s  intent  to  comply  with  applicable 

letter  from  Rhode 

81743. 

reporting  requirements. 

Island  Department 
of  Environmental 

i 

Management. 
Negative  Declaration 

Statewide  . 

Submitted  3/28/2000  .. 

7/10/2000,  65  FR 

for  Aerospace  Coat¬ 
ing  Operations  Con¬ 
trol  Techniques 
Guideline  Category. 

42290. 

September  20,  2001 

Statewide  . 

Submitted  9/20/2001  .. 

6/20/2003,  68  FR 

Submitting  the  “NOx  State  Implementation 

letter  from  Rhode 

36921 . 

Plan  (SIP)  Call  Narrative,”  revised  Sep- 

Island  Department 
of  Environment 

j  tember  2001 . 

Management. 

NOx  State  Implemen- 

Statewide  . 

Submitted  9/20/2001  .. 

6/20/2003,  68  FR 

tation  Plan  (SIP) 

Call  Narrative,  re¬ 
vised  September 
2001. 

36921. 

i. 

[FR  Doc.  E8-27864  Filed  11-21-08;  8:45  am] 
BILLING  CODE  6560-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

tEPA-R04-OAR-2008-0052-200803(a); 

FRL-8743-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Tennessee;  Approval  of  Revisions  to 
the  Knox  County  Portion  of  the 
Tennessee  State  Implementation 
Plan — “Permit  by  Rule”  Provision 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  the  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Tennessee  on 
October  12,  2007.  The  revision  pertains 
to  the  Knox  County  portion  of  the 
Tennessee  SIP  and  includes  changes  to 
Knox  County  Air  Quality  Management 
Regulation  (Knox  County  Regulation) 
Section  25.10 — Permit  by  Rule. 
Specifically,  Section  25.10  was  changed 
so  that  it  clearly  states  that  turbines  and 
other  internal  combustion  engines  are 
excluded  from  the  “Permit  by  Rule” 
provision.  This  revision  is  considered 
by  the  Tennessee  Department  of 
Environment  and  Conservation  (TDEC), 
to  be  as  or  more  stringent  than  the  State 
of  Tennessee’s  SIP  requirements.  This 
action  is  being  taken  pursuant  to  section 
110  of  the  Clean  Air  Act  (CAA). 


DATES:  This  direct  final  rule  is  effective 
January  23,  2009  without  further  notice, 
unless  EPA  receives  adverse  comment 
by  December  24,  2008.  If  EPA  receives 
such  comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-R04- 
OAR-2008-0052,  by  one  of  the 
following  methods: 

1.  www.reguIations.gov:  Follow  the 
on-line  instructions  for  submitting 
comments. 

2.  E-mail:  bradlev.twunjala@epa.gov. 

3.  Fax:  (404)  562-9019. 

4.  Mail:  “EPA-R04-OAR-2008- 
0052,”  Regulatory  Development  Section, 
Air  Planning  Branch,  Air,  Pesticides  and 
Toxics  Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,  61  Forsyth  Street,  SW., 
Atlanta,  Ceorgia  30303-8960. 

5.  Hand  Delivery  or  Courier:  Twunjala 
Bradley,  Regulatory  Development 
Section,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  4,  61  Forsyth  Street, 
SW.,  Atlanta,  Georgia  30303-8960.  Such 
deliveries  are  only  accepted  during  the 
Regional  Office’s  normal  hours  of 
operation.  The  Regional  Office’s  official 
hours  of  business  are  Monday  through 
Friday,  8:30  to  4:30,  excluding  federal 
holidays. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  “EPA-R04-OAR-2008- 
0052.”  EPA’s  policy  is  that  all 
comments  received  will  be  included  in 
the  public  docket  without  change  and 
may  be  made  available  online  at 
w'ww. regulations. gov,  including  any 


personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do' not  submit  through 
w'H'w.regulations.gov  or  e-mail, 
information  that  you  consider  to  be  CBI 
or  otherwise  protected.  The 
wwH'. regulations. gov  Web  site  is  an 
“anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through 
www.regulations.gov,  your  e-mail 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
tedinical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses.  For  additional  information 
about  EPA’s  public  docket  visit  the  EPA 
Docket  Center  homepage  at  http:// 
www.epa.gov/epahome/dockets.htm. 

Docket:  All  documents  in  the 
electronic  docket  are  listed  in  the 
www.reguIations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  i.e.,  CBI  or  other 
information  whose  disclosure  is 
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restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  be 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  available  either 
electronically  in  www.reguIations.gov  or 
in  hard  copy  at  the  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,  61  Forsyth  Street,  SW., 
Atlanta,  Georgia  30303-8960.  EPA 
requests  that  if  at  all  possible,  you 
contact  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  to 
schedule  your  inspection.  The  Regional 
Office’s  official  hours  of  business  are 
Monday  through  Friday,  8:30  to  4:30, 
excluding  federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Twunjala  Bradley,  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,  61  Forsyth  Street,  SW., 
Atlanta,  Georgia  30303-8960.  The 
telephone  number  is  (404)  562-9352. 

Ms.  Bradley  can  also  be  reached  via 
electronic  mail  at 
bradley.twunjala@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Analysis  of  Submittal 

On  October  12,  2007,  the  State  of 
Tennessee  submitted  a  revision  to  the 
Knox  Gounty  portion  of  the  Tennessee 
SIP.  This  revision  changes  Knox  Gounty 
Regulation  Sections  25.10.B.l.a  and 
25.10.B.2.a,  so  that  these  sections 
clearly  state  that  Turbines  and  other 
internal  combustion  engine's  are 
excluded  from  the  “Permit  by  Rule” 
provision.  The  intent  of  the  “Permit  by 
Rule”  provision  is  to  provide  a  simple 
compliance  technique  to  limit  a 
facility’s  potential  emissions  below  that 
of  the  “major  source”  threshold,  with 
respect  to  title  V  of  the  GAA.  The 
“Permit  by  Rule”  provision  operates  by 
using  fuel  loads  to  ensure  that  a  source 
will  not  exceed  the  major  source 
thresholds.  Since  internal  combustion 
units  and  turbines  emit  more  pollutant 
per  fuel  load  than  external  combustion 
units,  they  are  excluded  from  this 
“Permit  by  Rule”  compliance  technique 
and  must  instead  follow  the  standard 
permitting  approach. 

II.  Final  Action 

EPA  is  taking  direct  final  action  to 
approve  the  aforementioned  changes 
into  the  SIP.  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 


submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  January  23,  2009 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
December  24,  2008. 

If  EPA  receives  such  comments,  then 
EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Parties 
interested  in  commenting  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  January  23, 
2009  and  no  further  action  will  be  taken 
on  tbe  proposed  rule. 

III.  Statutory  and  Executive  Order 
Reviews 

Under  the  GAA,  the  Administrator  is 
required  to  approve  a  SIP  submission 
that  complies  with  the  provisions  of  the 
Act  and  applicable  Federal  regulations 
42  U.S.G.  7410(k);  40  GFR  52.02(a). 
Thus,  in  reviewing  SIP  submissions, 
EPA’s  role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  GAA.  Accordingly,  this  action 
merely  approves  state  law  as  meeting 
Federal  requirements  and  does  not 
impose  additional  requirements  beyond 
those  imposed  by  state  law.  For  that 
reason,  this  action: 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866  (58  FR  51735, 
October  4,  1993); 

•  Does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.G.  3501  et  seq.); 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.G.  601  et  seq.); 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4); 

•  Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 
1999); 

•  Is  not  an  economically  significant 
regulatory  action  based  on  health  or 


safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23,  1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001); 

•  Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.G.  272  note)  because 
application  of  those  requirements  would 
be  inconsistent  with  the  GAA;  and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
appropriate,  disproportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 

In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  by 
Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  because  the  SIP  is 
not  approved  to  apply  in  Indian  country 
located  in  the  state,  and  EPA  notes  that 
it  will  not  impose  substantial  direct 
costs  on  tribal  governments  or  preempt 
tribal  law. 

The  Gongressional  Review  Act,  5 
U.S.G.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Gongress  and  to  the  Gomptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Gomptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.G.  804(2). 

Under  section  307(b)(1)  of  the  GAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Gourt  of  Appeals  for  the  appropriate 
circuit  by  January  23,  2009.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  action  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  GFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Nitrogen  dioxide. 
Ozone,  Incorporation  by  reference. 
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Particulate  matter,  Sulfur  oxides. 
Volatile  organic  compounds. 

Dated:  November  10,  2008. 

Russell  L.  Wright, 

Acting  Regional  Administrator,  Region  4. 
m  40  CFR  part  52  is  amended  as  follows: 


PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52  ' 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  RR — ^Tennessee 

■  2.  Section  52.2220(c)  is  amended  in 
Table  3  of  the  Knox  County  portion  of 


the  Tennessee  State  Implementation 
Plan  by  revising  the  entry  for  Section 
25.0  to  read  as  follows: 

§  52.2220  Identification  of  plan. 

It  -k  it  it  it 

(c)  *  *  * 


State  citation 


Table  3— EPA  Approved  Knox  County,  Regulations 


Title/subject 


State  effective 
date 


EPA  approval  date 


Explanation 


Section  25.0  .  Permits 


12/10/2007  11/24/2008  [insert  citation  of  publication]. 


[FR  Doc.  E8-27739  Filed  11-21-08;  8:45  am] 
BILLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R09-OAR-2008-0590:  FRL-8732-4] 

Revisions  to  the  California  State 
implementation  Plan,  Imperial  County 
Air  Pollution  Control  District,  Mojave 
Desert  Air  Quality  Management 
District,  South  Coast  Air  Quaiity 
Management  District,  and  Ventura 
County  Air  Poliution  Control  District 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Imperial  County  Air  Pollution  Control 
District  (ICAPCD),  Mojave  Desert  Aff 
Quality  Management  District 
(MDAQMD),  South  Coast  Air  Quality 
Management  District  (SCAQMD),  and 
Ventura  County  Air  Pollution  Control 
District  (VCAPCD)  portions  of  the 
California  State  Implementation  Plan 
(SIP).  These  revisions  concern  volatile 
organic  compound  (VOC)  emissions 
from  storage  of  reactive  organic 
compound  liquids,  polyester  resin 
operations,  coatings  of  metal  parts  and 
products,  and  adhesives  and  sealants. 
We  are  approving  local  rules  that 
regulate  these  emission  sources  under 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act). 

DATES:  This  rule  is  effective  on  January 
23,  2009  without  further  notice,  unless 
EPA  receives  adverse  comments  by 
December  24,  2008.  If  we  receive  such 


comments,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register  to 
notify  the  public  that  this  direct  final 
rule  will  not  take  effect. 

ADDRESSES:  Submit  comments, 
identified  by  docket  number  EPA-R09- 
OAR-2008-0590,  by  one  of  the 
following  methods: 

1.  Federal  eRuIemaking  Portal: 
www.regulations.gov.  Follow  the  on-line 
instructions. 

2.  E-mail:  steckel.andrew@epa.gov. 

3.  Mail  or  deliver:  Andrew  Steckel 
(Air-4),  U.S.  Environmental  Protection 
Agency  Region  IX,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901. 

Instructions:  All  comments  will  be 
included  in  the  public. docket  without 
change  and  may  be  made  available 
online  at  www.regulations.gov, 
including  any  personal  information 
provided,  unless  the  comment  includes 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is . 
restricted  by  statute.  Information  that 
you  consider  CBI  or  otherwise  protected 
should  be  clearly  identified  as  such  and 
should  not  be  submitted  through 
www.regulations.gov  or  e-mail. 
www.regulations.gov  is  an  “anonymous 
access”  system,  and  EPA  will  not  know 
your  identity  or  contact  information 
unless  you  provide  it  in  the  body  of 
your  comment.  If  you  send  e-mail 
directly  to  EPA,  your  e-mail  address 
will  be  automatically  captured  and 
included  as  part  of  the  public  comment. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  yoim  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses. 

Docket:  The  index  to  the  docket  for 
this  action  is  available  electronically  at 


www.regulations.gov  and  in  hard  copy 
at  EPA  Region  IX,  75  Hawthorne  Street, 
San  Francisco,  California.  While  all 
documents  in  the  docket  are  listed  in 
the  index,  some  information  may  be 
publicly  available  only  at  the  hard  copy 
location  (e.g.,  copyrighted  material), .and 
some  may  not  be  publicly  available  in 
either  location  (e.g.,  CBI).  To  inspect  the 
hard  copy  materials,  please  schedule  an 
appointment  during  normal  business 
hours  with  the  contact  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  regarding  ICAPCD  Rule  414, 
contact  Mae  Wang,  EPA  Region  IX,  (415) 
947-4124,  wang.mae@epa.gov.  For 
questions  regarding  MDAQMD  Rule 
1162,  contact  Jerald  Wamsley,  EPA 
Region  IX,  (415)  947-4111, 
wamsley.jerry@epa.gov.  For  questions' 
regarding  SCAQMD  Rule  1107  or 
VCAPCD  Rule  74.20,  contact  Francisco 
Donez,  EPA  Region  IX,  (213)  244-1834, 
Donez.Francisco@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  “we,”  us” 
and  “our”  refer  to  EPA. 
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approving  with  the  dates  that  they  were 
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adopted  by  the  local  air  agencies  and  submitted  by  the  California  Air 

Resources  Board. 


Table  1 — Submitted  Rules 


Agency 

Rule  # 

Rule  title 

Adopted 

Submitted 

Complete 

ICAPCD  . 

414 

Storage  of  Reactive  Qrganic  Compound  Liquids 

05/18/04 

07/19/04 

08/10/04 

MDAQMD  . 

1162 

Polyester  Resin  Qperations . 

08/27/07 

03/07/08 

04/17/08 

SCAQMD  . 

1107 

Coating  of  Metal  Parts  and  Products  . 

01/06/06 

05/08/07 

07/23/07 

VCAPCD  . 

74.20 

Adhesives  and  Sealants . 

01/11/05 

07/15/05 

08/18/05 

On  the  dates  listed  above,  these  rule 
submittals  were  found  to  meet  the 
completeness  criteria  in  40  CFR  Part  51 
Appendix  V,  which  must  be  met  before 
formal  EPA  review. 

B.  Are  there  other  versions  of  these 
rules?  * 

ICAPCD  Rule  414  was  originally 
adopted  on  December  11,  1979.'This 
version  of  the  rule  was  approved  into 
the  SIP  on  January  27, 1981  (46  FR 
8472).  Rule  414  was  later  revised  on 
September  14, 1999,  and  proposed  for  a 
limited  approval/limited  disapproval  on 
July  7,  2003  (68  FR  40233).  This 
proposed  action  was  never  finalized.  If 
the  May  18,  2004,  version  of  Rule  414 
is  approved  into  the  SIP,  then  it  will 
replace  the  existing  SIP-approved 
version  (adopted  on  December  11,  1979) 
as  well  as  the  SIP-approved  version  of 
ICAPCD  Rule  413,  Definitions,  that  was 
also  adopted  on  December  11, 1979,  and 
approved  into  the  SIP  on  January  27, 
1981  (46  FR  8472).  Rule  413, 

Definitions,  has  already  been  replaced 
by  the  ICAPCD  with  more  recent  rules, 
and  is  no  longer  an  active  District  rule. 
The  superseding  of  existing  SIP  ICAPCD 
Rule  413,  Definitions,  should  not  be 
confused  with  another  SIP  ICAPCD  Rule 
also  numbered  413,  Organic  Solvent 
Cleaning  (see  67  FR  67314,  November  5, 
2002). 

The  MDAQMD  inherited  a  version  of 
South  Coast  Air  Quality  Management 
District  (SCAQMD)  Rule  1162,  Polyester 
Resin  Operations,  amended  by  the 
SCAQMD  on  December  7,  1990,  that  is 
in  the  SIP  for  the  Blythe/Palo  Verde 
Valley  portion  of  the  MDAQMD.  If  the 
August  27,  2007,  version  of  MDAQMD 
Rule  1162  is  approved  into  the  SIP,  then 
it  will  apply  throughout  MDAQMD  and 
replace  the  December  7, 1990,  version  of 
SCAQMD  Rule  1162  that  is  in  effect  in 
the  Blythe/Palo  Verde  Valley  area. 

We  approved  a  version  of  SCAQMD 
Rule  1107  into  the  SIP  on  August  13, 
2002  (67  FR  52611).  We  approved  a 
version  of  VCAPCD  Rule  74.20  into  the 
SIP  on  December  4,  2003  (68  FR  67805). 


C.  What  is  the  purpose  of  the  submitted 
rule  revisions? 

VOCs  help  produce  ground-level 
ozone  and  smog,  which  harm  human 
health  and  the  environment.  Section 
110(a)  of  the  CAA  requires  States  to 
submit  regulations  that  control  VOC 
emissions. 

ICAPCD  Rule  414  reduces  VOC 
emissions  ft'om  storage  tanks  with 
capacities  of  1,500  gallons  or  more  that 
store  reactive  organic  compound 
liquids.  The  rule  expands  the 
applicability  of  the  equipment 
requirements,  and  adds  testing  methods, 
reporting  and  recordkeeping 
requirements.  MDAQMD  Rule  1162 
limits  VOC  emissions  from  operations 
that  use  polyester  resin  material  to 
fabricate,  rework,  repair,  or  touch-up 
products  for  commercial,  military,  or 
industrial  uses.  The  rule  applies  across 
the  entire  district,  and  sets  more 
stringent  emission  limits  and  updates 
work  practice  standards.  SCAQMD  Rule 
1107  reduces  VOC  emissions  from  the 
coating  of  metal  parts  and  products. 
SCAQMD  Rule  1107  reduces  the 
emissions  limits  for  some  coatings, 
increases  the  required  efficiency  of 
alternative  coating  application  methods 
and  air  pollution  control  devices,  and 
adds  an  exemption  for  some 
applications  of  liquid  photoresist 
coating.  VCAPCD  Rule  74.20  limits 
emissions  of  reactive  organic 
compounds  resulting  from  the 
application  of  adhesives,  adhesive 
primers,  sealants,  sealant  primers,  and 
solvents  associated  with  these  products. 
VCAPCD  Rule  74.20  adds  an  exemption 
for  glass  bonding  and  priming  processes 
in  automobile  convertible  top 
manufacturing  operations.  EPA’s 
technical  support  documents  (TSDs) 
have  more  information  about  these 
rules. 

II.  EPA’s  Evaluation  and  Action 

A.  How  is  EPA  evaluating  the  rules? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  each 
category  of  sources  covered  by  a  Control 


Techniques  Guideline  (CTG)  document 
as  well  as  each  major  source  in 
nonattainment  areas  (see  section 
182(a)(2)),  and  must  not  relax  existing 
requirements  (see  sections  110(1)  and 
193).  The  ICAPCD,  MDAQMD, 

SCAQMD  and  the  VCAPCD  regulate 
ozone  nonattainment  areas  (see  40  CFR 
part  81),  so  ICAPCD  Rule  414, 

MDAQMD  Rule  1162,  VCAPCD  Rule 
74.20  and  SCAQMD  Rule  1107  must 
fulfill  RACT. 

Guidance  and  policy  documents  that 
we  use  to  help  evaluate  specific 
enforceability  and  RACT  requirements 
consistently  include  the  following: 

1.  Portions  of  the  proposed  post-1987 
ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044,  November 
24,  1987. 

2.  “Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and 
Deviations,”  EPA,  May  25,  1988  (the 
Bluebook). 

3.  “Guidance  Document  for  Correcting 
Common  VOC  &  Other  Rule 
Deficiencies,”  EPA  Region  9,  August  21, 
2001  (the  Little  Bluebook). 

4.  “Control  Technique  Guideline: 
Control  of  Volatile  Organic  Emissions 
from  Petroleum  Liquid  Storage  in 
External  Floating  Roof  Tanks,”  EPA, 
December  1978,  EPA-450/2-78-047. 

5.  “Control  Technique  Guideline: 
Control  of  Volatile  Organic  Emissions 
from’Petroleum  Liquid  Storage  in  Fixed 
Roof  Tanks,”  EPA,  December  1977, 
EPA-450/2-77-036. 

6.  “Control  Technique  Guideline: 
Control  of  Volatile  Organic  Emissions 
from  Existing  Stationary  Sources 
Volume  VI:  Surface  Coating  of 
Miscellaneous  Metal  Parts  and 
Products,”  EPA,  June  1978,  EPA-450/2- 
78-01. 

7.  “Determination  of  Reasonably 
Available  Control  Technology  and  Best 
Available  Retrofit  Control  Technology 
for  Adhesives  and  Sealants,”  California 
Air  Resources  Board,  December  1998. 

B.  Do  the  rules  meet  the  evaluation 
criteria? 

We  believe  these  rules  are  consistent 
with  the  relevant  policy  and  guidance 
regarding  enforceability,  RACT,  and  SIP 
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relaxations.  In  SCAQMD  Rule  1107,  the 
potential  excess  VOC  emissions  from 
the  added  exemption  total  0.03  percent 
of  total  controlled  VOC  emissions  from 
this  source  category;  these  emissions  are 
therefore  considered  de  minimis  under 
Section  110(1)  of  the  Clean  Air  Act.  The 
remaining  amendments  to  Rule  1107 
clearly  strengthen  the  rule  requirements. 
In  VCAPCD  Rule  74.20,  the  estimated 
excess  emissions  from  the  added 
exemption  total  less  than  0.1  percent  of 
the  VCAPCD’s  total  reactive  organic  gas 
emissions  from  this  source  category,  and 
are  therefore  considered  de  minimis 
under  Section  110(1)  of  the  Clean  Air 
Act.  The  TSDs  have  more  information 
on  our  evaluations. 

C.  EPA  Recommendations  To  Further 
Improve  the  Rules 

At  present,  EPA  has  no 
recommendations  to  further  improve 
ICAPCD  Rule  414,  SCAQMD  Rule  1107, 
or  VCAPCD  Rule  74.20.  Regarding  ' 
MDAQMD  Rule  1162,  we  recommend 
that  MDAQMD  adopt  an  overall  control 
efficiency  of  90%.  MDAQMD  should 
also  re-evaluate  the  exemptions  in  the 
rule.  The  TSD  for  MDAQMD  Rule  1162 
has  more  details  on  our 
recommendations. 

D.  Public  Comment  and  Final  Action 

As  authorized  in  section  110(k)(3)  of 
the  Act,  EPA  is  fully  approving  the 
submitted  rules  because  we  believe  they 
fulfill  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this 
approval,  so  we  are  finalizing  it  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rules.  If  we  receive  adverse 
comments  by  December  24,  2008,  we 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  January  23, 
2009.  This  will  incorporate  the  rules 
into  the  federally  enforceable  SIP. 

Please  note  that  if  EPA  receives 
adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 


III.  Statutory  and  Executive  Order 
Reviews 

Under  the  Clean  Air  Act,  the 
Administrator  is  required  to  approve  a 
SIP  submission  that  complies  with  the 
provisions  of  the  Act  and  applicable 
Federal  regulations.  42  U.S.C.  7410(k); 

40  CFR  52.02(a).  Thus,  in  reviewing  SIP 
submissions,  EPA’s  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act. 
Accordingly,  this  action  merely 
approves  state  law  as  meeting  Federal 
requirements  and  does  not  impose 
additional  requirements  beyond  those 
imposed  by  state  law.  For  that  reason, 
this  action: 

•  Is  not  a  “significant  regulatory 
actihn”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866  (58  FR  51735, 
October  4,  1993); 

•  Does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.y, 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.); 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4); 

•  Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 
1999); 

•  Is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23,  1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001); 

•  Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  because 
application  of  those  requirements  would 
be  inconsistent  with  the  Clean  Air  Act; 
and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
appropriate,  disproportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 

In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  by 
Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  because  the  SIP  is 
not  approved  to  apply  in  Indian  country 
located  in  the  state,  and  EPA  notes  that 
it  will  not  impose  substantial  direct 


costs  on  tribal  governments  or  preempt 
tribal  law. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  Jcmuary  23,  2009. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  action  for 
the  purposes  of  judicial  review  nor  does 
it  extend  the  time  within  which  a 
petition  for  judicial  review  may  be  filed, 
and  shall  not  postpone  the  effectiveness 
of  such  rule  or  action.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Dated:  October  2,  2008. 

Laura  Yoshii, 

Acting  Hegionat  Administrator,  Region  IX. 

■  Part  52,  chapter  I,  title  40  of  the  Code 

of  Federal  Regulations  is  amended  as 
follows:  , 

PART  52— [AMENDED] 

■  1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F — California 

■  2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(332)(i)(A)(4)  and 
(c)(337)(i)(B)(3)  and  (c)(350){i)(D)(I)  and 
(c)(354)(i)(B)(l)  to  read  as  follows: 

§  52.220  identification  of  plan. 

it  h  *  h  It 

(c)  *  *  * 
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(332)  *  *  * 

(i)*  *  * 

(A)  *  *  * 

[4)  Rule  414,  Storage  of  Reactive. 
Organic  Compound  Liquids,  adopted  on 
December  11,  1979,  and  revised  on  May 
18,  2004. 

ie  ic  It  it  * 

(c)  *  *  * 

(337)  *  *  * 

(i)*  *  * 

(B)  *  *  * 

(3)  Rule  74.20,  Adhesives  and 
Sealants,  adopted  on  June  8, 1993,  and 
revised  on  January  11,  2005. 

it  it  it  it  it 

(c)  *  *  * 

(350)  *  *  * 

(i)*  *  * 

(D)  South  Coast  Air  Quality 
Management  District. 

(1)  Rule  1107,  Coating  of  Metal  Parts 
and  Products,  adopted  on  June  1,  1979, 
and  amended  on  January  6,  2006. 

*  ★  *  *  * 

(c)  *  *  * 

(354)  *  *  * 

(i)*  *  * 

(B)  Mojave  Desert  Air  Quality 
Management  District. 

(1)  Rule  1162,  Polyester  Resin 
Operations,  adopted  on  August  27, 

2007. 

***** 

(FR  Doc.  E8-27735  Filed  11-21-08;  8:45  am] 
BIU.ING  CODE  6560-50-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  433 
[CMS-2290-IFC] 

RIN  0938-AP38 

Medicaid  Program;  State  Allotments 
for  Payment  of  Medicare  Part  B 
Premiums  for  Qualifying  Individuals: 
Federal  Fiscal  Year  2008  and  Federal 
Fiscal  Year  2009 

agency:  Centers  for  MediccU'e  & 
Medicaid  Services  (CMS),  HHS. 

ACTION:  Interim  final  rule  with  comment 
period. 

SUMMARY:  This  interim  final  rule  with 
comment  period  makes  technical 
changes  to  the  existing  methodology 
and  process  used  to  compute  and  issue 
each  State’s  preliminary  and  final 
allotments  available  to  pay  the  Medicare 
Part  B  premiums  for  qualifying 
individuals  (QIs).  The  technical 


revisions  conform  the  existing 
regulations  to  reflect  continued  funding 
of  this  program.  Additionally,  this  rule 
contains  charts  providing  the  States’ 
final  QI  allotments  for  the  Federal  fiscal 
year  (FY)  2008  and  preliminary  QI 
allotments  for  FY  2009,  determined  in 
accordance  with  the  methodology  set 
forth  in  the  October  2006  final  rule,  and 
reflecting  funding  for  the  QI  program 
made  available  under  recent  legislation. 
DATES:  Effective  dates:  These  regulations 
are  effective  on  November  24,  2008.  The 
final  allotments  for  payment  of 
Medicare  Part  B  premiums  for  FY  2008 
are  effective  October  1,  2007.  The 
preliminary  allotments  for  FY  2009  are 
effective  October  1,  2008. 

Comment  date:  To  be  assured 
consideration,  comments  must  be 
received  at  one  of  the  addresses 
provided  below,  no  later  than  5  p.m.  on 
January  23,  2009. 

ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-2290-IFC.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission. 

You  may  submit  comments  in  one  of 
four  ways  (please  choose  only  one  of  the 
ways  listed): 

1.  Electronically.  You  may  submit 
electronic  comments  on  specific  issues 
in  this  regulation  to  http:// 
www.reguIations.gov.  Follow  the 
instructions  for  “Comment  or 
Submission’’  and  enter  the  filecode  to 
find  the  document  accepting  comments. 

2.  By  regular  mail.  You  may  mail 
written  comments  (one  original  and  two 
copies)  to  the  following  address  ONLY : 
Centers  for  Medicare  &  Medicaid 
Services,  Department  of  Health  and 
Human  Services,  Attention:  CMS-2290- 
IFC,  P.O.  Box  8016,  Baltimore,  MD 
21244-8016. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  received  before  the 
close  of  the  comment  period. 

3.  By  express  or  overnight  mail.  You 
may  send  written  comments  (one 
original  and  two  copies)  to  the  following 
address  ONLY;  Centers  for  Medicare  & 
Medicaid  Services,  Department  of 
Health  and  Human  Services,  Attention: 
CMS-2290-IFC,  Mail  Stop  C4-26-05, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

.  4.  By  hand  or  courier.  If  you  prefer, 
you  may  deliver  (by  hand  or  courier) 
your  written  comments  (one  original 
and  two  copies)  before  the  close  of  the 
comment  period  to  either  of  the 
following  addresses: 

a.  Room  445-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201. 

(Because  access  to  the  interior  of  the 
HHH  Building  is  not  readily  available  to 


persons  without  Federal  Government 
identification,  commenters  are 
encouraged  to  leave  their  comments  in 
the  CMS  drop  slots  located  in  the  main 
lobby  of  the  building.  A  stamp-in  clock 
is  available  for  persons  wishing  to  retain 
a  proof  of  filing  by  stamping  in  and 
retaining  an  extra  copy  of  the  comments 
being  filed.) 

b.  7500  Security  Boulevard, 

Baltimore,  MD  21244-1850. 

If  you  intend  to  deliver  your 
comments  to  the  Baltimore  address, 
please  call  telephone  number  (410)  786- 
7195  in  advance  to  schedule  your 
arrival  with  one  of  our  staff  members. 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery  may  be  delayed  and 
received  after  the  comment  period. 

For  information  on  viewing  public 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Strauss,  (410)  786-2019. 
SUPPLEMENTARY  INFORMATION: 

Inspection  of  Public  Comments:  All 
comments  received  before  the  close  of 
the  comment  period  are  available  for 
viewing  by  the  public,  including  any 
personally  identifiable  or  confidential 
business  information  that  is  included  in 
the  comment.  We  post  all  comments 
received  before  the  close  of  the 
comment  period  on  the  following  Web 
site  as  soon  as  possible  after  they  have 
been  received:  http:// 
www.regulations.gov.  Follow  the  search 
instructions  on  that  Web  site  to  view 
public  comments. 

Comments  received  timely  will  also 
be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  at  the  headquarters  of 
the  Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244,  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  4  p.m.  To  schedule  an 
appointment  to  view  public  comments, 
phone  1-800-743-3951. 


A.  Allotments  Prior  to  Fiscal  Year  (FY) 
2005 

Section  1902  of  the  Social  Security 
Act  (the  Act)  sets  forth  the  requirements 
for  State  plans  for  medical  assistance. 
Before  August  5,  1997,  section 
1902(a)(10)(E)  of  the  Act  specified  that 
State  Medicaid  plans  must  provide  for 
some  or  all  types  of  Medicare  cost¬ 
sharing  for  three  eligibility  groups  of 
low-income  Medicare  beneficiaries. 
These  three  groups  included  qualified 
Medicare  beneficiaries  (QMBs), 
specified  low-income  Medicare 


I.  Background 
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beneficiaries  (SLMBs),  and  qualified 
disabled  and  working  individuals 
(QDWIs). 

A  QMB  is  an  individual  entitled  to 
Medicare  Part  A  with  income  at  or 
below  100  percent  of  the  Federal 
poverty  level  (FPL)  and  resources  at  the 
Supplemental  Security  Income  (SSI) 
limit,  which  is  below  $4,000  for  an 
individual  and  $6,000  for  a  couple.  A 
SLMB  is  an  individual  who  meets  the 
QMB  criteria,  except  that  his  or  her 
income  is  above  100  percent  of  the  FPL 
and  does  not  exceed  120  percent  of  the 
FPL.  A  QDWI  is  a  disabled  individual 
who  is  entitled  to  enroll  in  Medicare 
Part  A  under  section  1818A  of  the  Act, 
whose  income  does  not  exceed  200 
percent  of  the  FPL,  for  a  family  of  the 
size  involved,  whose  resources  do  not 
exceed  twice  the  amount  allowed  under 
SSI  program,  and  who  is  not  otherwise 
eligible  for  Medicaid.  The  definition  of 
Medicare  cost-sharing  at  section 
1905(p)(3)  of  the  Act  includes  payment 
for  premiums  for  Medicare  Part  B. 

Section  4732  of  the  Balanced  Budget 
Act  of  1997  (BBA),  (Puh.  L.  105-33), 
enacted  on  Augu.st  5, 1997,  amended 
section  1902(a)(10)(E)  of  the  Act  to 
require  States  to  provide  for  Medicaid 
payment  of  the  Medicare  Part  B 
premiums  for  two  additional  eligibility 
groups  of  low-income  Medicare 
beneficiaries,  referred  to  as  qualifying 
individuals  (QIs). 

Specifically,  under  BBA,  a  new 
section  1902(a)(10)(E)(iv)(I)  of  the  Act 
was  added,  under  which  States  must 
pay  the  full  amount  of  the  Medicare  Part 
B  premium  for  QIs  who  are  eligible 
QMBs  but  their  income  level  is  at  least 
120  percent  of  the  FPL  hut  less  than  135 
percent  of  the  FPL  for  a  family  of  the 
size  involved.  These  individuals  cannot 
otherwise  he  eligible  for  medical 
assistance  under  the  approved  State 
Medicaid  plan.  The  BBA  also  added  the 
second  group  of  QIs  added  under 
section  1902(a)(10)(E)(iv)(II)  of  the  Act, 
which  includes  Medicare  beneficiaries 
who  would  be  QMBs  except  that  their 
income  is  at  least  135  percent  but  less 
than  175  percent  of  the  FPL  for  a  family 
of  the  size  involved,  who  are  not 
otherwise  eligible  for  Medicaid  under 
the  approved  State  plan.  These  QIs  were 
eligible  for  only  a  portion  of  Medicare 
cost-sharing  consisting  of  a  percentage 
of  the  increase  in  the  Medicare  Part  B 
premium  attributable  to  the  shift  of 
Medicare  home  health  coverage  from 
Part  A  to  Part  B  (as  provided  in  section 
4611  of  the  BBA). 

Coverage  of  the  second  eligibility 
group  of  QIs  ended  on  December  31, 
2002,  and  section  401  of  the  Welfare 
Reform  Bill  (Pub.  L.  108-89),  enacted  on 
October  1,  2003,  eliminated  reference  to 


the  second  QI  benefit  (for  the  Medicare 
beneficiaries  who  would  be  QMBs 
except  that  their  income  is  at  least  135 
percent  but  less  than  175  percent  of  the 
FPL  for  a  family  of  the  size  involved, 
who  are  not  otherwise  eligible  for 
Medicaid  under  the  approved  State 
plan).  In  2002  and  2003,  continuing 
resolutions  extended  the  coverage  of  the 
first  group  of  QIs  (whose  income  is  at 
least  120  percent  but  less  than  135 
percent  of  the  FPL)  through  the 
following  fiscal  year,  but  maintained  the 
annual  funding  at  the  FY  2002  level. 
Section  1933(g)  of  the  Act  was  amended 
by  the  Extension  of  Medicare  Cost- 
Sharing  for  Medicare  Part  B  Premium 
for  Qualifying  Individuals  Act,  (Pub.  L. 
108-448),  enacted  December  8,  2004, 
which  continued  coverage  of  this  group 
of  QIs  (whose  income  is  at  least  120 
percent  but  less  than  135  percent  of  the 
FPL)  through  September  30,  2005,  again, 
with  no  change  in  funding. 

The  BBA  also  added  a  new  section 
1933  tolhe  Act  to  provide  for  Medicaid 
payment  of  Medicare  Part  B  premiums 
for  QIs.  (The  previous  section  1933  of 
the  Act  was  re-designated  as  section 
1934.)  Section  1933(a)  of  the  Act 
specifies  that  a  State  plan  must  provide, 
through  a  State  plan  amendment,  for 
medical  assistance  to  pay  for  the  cost  of 
Medicare  cost-sharing  on  behalf  of  QIs 
who  are  selected  to  receive  assistance. 
Section  1933(b)  of  the  Act  sets  forth  the 
rules  that  States  must  follow  in  selecting 
QIs  and  providing  payment  for 
Medicare  Part  B  premiums.  Specifically, 
the  State  must  permit  all  qualifying 
individuals  to  apply  for  assistance  and 
must  select  individuals  on  a  first-come, 
first-served  basis  (that  is,  the  State  must 
select  QIs  in  the  order  in  which  they 
apply).  Further,  under  section 
1933(b)(2)(B)  of  the  Act,  in  selecting 
persons  who  will  receive  assistance  in 
years  after  1998,  States  must  give 
preference  to  those  individuals  who 
received  assistance  as  QIs,  QMBs, 
SLMBs,  or  QDWIs  in  the  last  month  of 
the  previous  year  and  who  continue  to 
be  (or  become)  QIs. 

Under  section  1933(b)(4)  of  the  Act, 
persons  selected  to  receive  assistance  in 
a  calendar  year  are  entitled  to  receive 
assistance  for  the  remainder  of  the  year, 
but  not  beyond,  as  long  as  they  continue 
to  qualify.  The  fact  that  an  individual  is 
selected  to  receive  assistance  at  any 
time  during  the  year  does  not  entitle  the 
individual  to  continued  assistance  for 
any  succeeding  year.  Because  the  State’s 
QI  allotment  is  limited  by  law,  section 
1933(b)(3)  of  the  Act  provides  that  the 
State  must  limit  the  number  of  QIs  so 
that  the  amount  of  assistance  provided 
during  the  year  is  approximately  equal 
to  the  allotment  for  that  year. 


Section  1933(c)  of  the  Act  limits  the 
total  amount  of  Federal  funds  available 
for  payment  of  Part  B  premiums  for  QIs 
each  fiscal  year  and  specifies  the 
formula  that  is  to  be  used  to  determine 
an  allotment  for  each  State  from  this 
total  amount.  For  States  that  executed  a 
State  plan  amendment  in  accordance 
with  section  1933(a)  of  the  Act,  a  total 
of  $1.5  billion  was  allocated  over  5 
years  as  follows:  $200  million  in  FY 
1998;  $250  million  in  FY  1999;  $300 
million  in  FY  2000;  $350  million  in  FY 
2001;  and  $400  million  in  FY  2002. 

On  March  29, 1999,  we  published  a 
notice  in  the  Federal  Register  (64  FR 
14931)  to  advise  States  of  the 
methodology  used  to  calculate 
allotments  and  each  State’s  specific 
allotment  for  that  year.  Following  that 
notice,  there  was  no  change  in 
methodology  and  States  have  been 
notified  annually  of  their  allotments. 

We  did  not  include  the  methodology  for 
computing  the  allocation  in  our 
regulations.  Although  the  BBA 
originally  provided  coverage  of  QIs 
through  FY  2002,  based  on  several 
legislative  actions,  coverage  has  been 
continued  through  December  31,  2009. 

The  Federal  medical  assistance 
percentage,  for  Medicaid  payment  of 
Medicare  Part  B  premiums  for  QIs,  is 
100  percent  for  expenditures  up  to  the 
amount  of  the  State’s  allotment.  No 
Federal  funds  are  available  for 
expenditures  in  excess  of  the  State 
allotment  amount.  The  Federal 
matching  rate  for  administrative 
expenses  associated  with  the  payment 
of  Medicare  Part  B  premiums  for  QIs 
remains  at  the  50  percent  matching 
level.  Federal  financial  participation  in 
the  administrative  expenses  is  not 
counted  against  the  State’s  allotment. 

The  amount  available  for  each  fiscal 
year  is  to  be  allocated  among  States 
according  to  the  formula  set  forth  in 
section  1933(c)(2)  of  the  Act.  The 
formula  provides  for  an  amount  to  each 
State  that  is  based  on  each  State’s  share 
of  the  Secretary’s  estimate  of  the  ratio 
of:  (a)  An  amount  equal  to  the  total 
number  of  individuals  in  the  State  who 
meet  all  but  the  income  requirements 
for  QMBs,  whose  incomes  are  at  least 
120  percent  but  less  than  135  percent  of 
the  Federal  poverty  level,  and  who  are 
not  otherwise  eligible  for  Medicaid,  to 
(b)  the  sum  of  all  individuals  for  all 
eligible  States. 

B.  Allotments  for  FY  2005 

In  FY  2005,  some  States  exhausted 
their  FY  2005  allotments  before  the  end 
of  the  fiscal  year,  which  caused  States 
to  deny  benefits  to  eligible  persons 
under  section  1933(b)(3)  of  the  Act, 
while  other  States  projected  a  surplus  in 
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their  allotments.  We  asked  those  States 
that  exhausted  or  expected  to  exhaust 
their  FY  2005  allotments  before  the  end 
of  the  fiscal  year  to  project  the  amount 
of  funds  that  would  be  required  to  grant 
eligibility  to  all  eligible  persons  in  their 
State,  that  is,  their  need.  We  also  asked 
those  States  that  did  not  expect  to  use 
their  full  allotments  in  FY  2005  to 
project  the  difference  between  the 
amount  they  expected  to  spend  and 
their  allotment,  that  is,  their  surplus. 
After  all  States  reported  these  figures,  it 
was  evident  that  the  total  surplus 
exceeded  the  total  need.  In  spite  of  there 
being  adequate  overall  funding  for  the 
QI  benefit,  some  eligible  individuals 
would  have  been  denied  benefits  due  to 
the  allocation  methodology  initially 
used  to  determine  the  FY  2005 
allotments. 

We  believe  that  it  was  the  clear  intent 
of  the  statute  to  provide  benefits  to 
eligible  persons  up  to  the  full  amount  of 
funds  made  available  for  the  program. 
We  attributed  the  difference  between 
the  surplus  in  available  QI  allotments 
for  some  States  and  the  need  in  other 
States  in  FY  2005  as  due  to  the 
imprecision  in  the  data  that  we  used  to 
provide  States  with  their  initial 
allocations  under  section  1933  of  the 
Act.  Therefore,  on  August  26,  2005,  we 
published  an  interim  final  rule  in  the 
Federal  Register  (70  FR  50214)  under 
which  we  compensated  for  this 
imprecision  in  order  to  enable  States  to 
enroll  those  QIs  whom  they  would  have 
been  able  to  enroll  had  the  data  been 
more  precise. 

The  August  26,  2005  interim  final  rule 
amended  42  CFR  433.10(c)  to  specify 
the  formula  and  the  data  to  be  used  to 
determine  States’  allotments  and  to 
revise,  under  certain  circumstances, 
individual  State  allotments  for  a  Federal 
fiscal  year  for  the  Medicaid  payment  of 
Medicare  Part  B  premiums  for 
qualifying  individuals  identified  under 
section  1902(a)(10)(E)(iv)  of  the  Act. 
Section  433.10(c)(5)(iv)  states  that  CMS 
will  notify  States  of  any  changes  in 
allotments  resulting  from  any 
reallocations. 

The  FY  2005  allotments  were 
determined  by  applying  the  U.S.  Census 
Bureau  data  to  the  formula  set  forth  in 
section  1933(c)(2)  of  the  Act.  However, 
the  statute  requires  that  the  allocation  of 
the  fiscal  year  allotment  be  based  upon 
a  ratio  of  the  amount  of  “total  number 
of  individuals  described  in  section 
1902(a)(10)(E)(iv)  in  the  State”  to  the 
sum  of  these  amounts  for  all  States. 
Because  this  formula  requires  an 
estimate  of  an  unknown  number,  that  is, 
the  number  of  individuals  who  could  be 
QIs  (rather  than  the  number  of 
individuals  who  were  QIs  in  a  previous 


period),  our  use  of  the  Census  Bureau 
data  in  the  formula  represented  a  rough 
proxy  to  attain  the  statutory  number. 
Actual  expenditure  data,  however, 
revealed  that  the  Census  Bureau  data 
yielded  an  inappropriate  distribution  of 
the  total  appropriated  funds  as 
evidenced  by  the  fact  that  several  States 
projected  significant  shortfalls  in  their 
allotments,  while  many  other  States 
projected  a  significant  surplus  by  the 
end  of  the  FY  2005.  Census  Bureau  data 
were  not  accurate  for  the  purpose  of 
projecting  States’  needs  because  the  data 
could  not  take  into  consideration  all 
variables  that  contribute  to  QI  eligibility 
and  enrollment,  such  as  resource  levels 
and  the  application  process  itself.  While 
section  1933  of  the  Act  requires  the 
Secretary  to  estimate  the  allocation  of 
the  allotments  among  the  States,  it  did 
not  preclude  a  subsequent  readjustment 
of  that  allocation,  when  it  became  clear 
that  the  data  used  for  that  estimate  did 
not  effectuate  the  statutory  objective. 

The  interim  final  rule  published  in  the 
Federal  Register  on  August  26,  2005 
permitted  in  this  specific  circumstance 
a  redistribution  of  surplus  funds,  as  it 
was  demonstrated  that  the  States’ 
projections  and  estirhates  resulted  in  an 
inequitable  initial  allocation  for  FY 
2005,  such  that  some  States  were 
granted  an  allocation  in  excess  of  their 
total  projected  need,  while  the 
allocation  granted  to  other  States  proved 
insufficient  to  meet  their  projected  QI 
expenditures. 

In  the  August  26,  2005  interim  final 
rule,  we  codified  the  methodology  we 
have  been  using  to  approximate  the 
statutory  formula  for  determining  State 
allotments.  However,  since  certain 
States  projected  a  deficit  in  their 
allotment  before  the  end  of  FY  2005,  the 
rule  permitted  FY  2005  funds  to  be 
reallocated  from  the  surplus  States  to 
the  need  States.  The  regulation  specified 
the  methodology  for  computing  the 
annual  allotments,  and  for  reallocating 
funds  in  this  circumstance.  The  formula 
used  to  reallocate  funds  was  intended  to 
minimize  the  impact  on  States  with 
fiscal  year  QI  allotments  that  might  be 
greater  than  their  QI  expenditures  for 
the  fiscal  year,  to  equitably  distribute 
the  total  needed  amount  among  those 
surplus  States,  and  to  meet  the 
immediate  needs  for  those  States 
projecting  deficits.  At  the  time  of  the 
publication  of  the  interim  final  rule  on 
August  26,  2005,  the  authorization  for 
the  QI  benefit  was  scheduled  to  expire 
at  the  end  of  calendar  year  (CY)  2005, 
and  no  additional  funds  were 
appropriated  for  the  QI  benefit  beyond 
September  30,  2005;  therefore,  the 


regulation  specified  a  sunset  at  the  end 
ofCY  2005. 

C.  Allotments  for  FY  2006  and  FY  2007 

On  October  20,  2005,  the  QI,  TMA, 
and  Abstinence  Programs  Extension  and 
Hurricane  Katrina  Unemployment  Relief 
Act  of  2005  (Pub.  L.  109-91)  was 
enacted.  Section  101  of  Public  Law  109- 
91  extended  the  QI  program  through 
September  30,  2007  with  no  change  in 
the  level  of  funding;  that  is,  under  this 
legislation  $400  million  per  fiscal  year 
was  appropriated  for  each  of  FY  2006 
and  FY  2007.  The  provisions  of  section 
101  of  Public  Law  109-91  were  effective 
as  of  September  30,  2005. 

On  October  16,  2006,  we  published  a 
final  rule  in  the  Federal  Register  (71  FR 
60663),  which  implemented  the 
provisions  of  section  101  of  Public  Law 

109- 91  relating  to  the  QI  allotments  for 
final  FY  2006  allotments  and 
preliminary  FY  2007  allotments.  As  we 
stated  in  that  final  rule,  we  believe  that 
the  clear  intent  of  the  statute  is  to 
provide  benefits  to  eligible  persons  up 
to  the  full  amount  of  funds  made 
available  for  the  program  in  each  fiscal 
year.  We  recognized  that  because  of  the 
imprecise  data  for  computing  the  States’ 
QI  allotments  for  a  fiscal  year,  some 
States  would  experience  either 
surpluses  or  shortages  in  their  FY  2006 
and  FY  2007  allotments.  In  accordance 
with  42  CFR  433.10(c),  the  FY  2006  and 
FY  2007  QI  allotments  were  designed  to 
compensate  for  the  imprecise  data  to 
permit  shortage  States  to  enroll  more 
QIs  than  otherwise  would  have  been 
possible. 

D.  Allotments  for  FY  2008  and 
Thereafter 

Section  3  of  the  TMA,  Abstinence 
Education,  and  QI  Program  Extension 
Act  of  2007,  Public  Law  110-90 
(enacted  on  September  29,  2007) 
provided  $100  million  and  extended  the 
QI  program  through  December  31,  2007. 
Section  203  of  the  Medicare,  Medicaid, 
and  SCHIP  Extension  Act  of  2007 
(MMSEA)  (Pub.  L.  110-173,  enacted  on 
December  29,  2007)  provided  an 
additional  $200  million  and  extended 
the  QI  program  through  June  30,  2008. 
Most  recently,  section  111  of  the 
Medicare  Improvements  for  Patients  and 
Providers  Act  of  2008  (MIPPA)  (Pub.  L. 

110- 275)  enacted  on  July  15,  2008,  and 
section  2  of  the  QI  Program 
Supplemental  Funding  Act  of  2008  (the 
SFA)  enacted  on  October  8,  2008,  (Pub. 
L.  110-379),  extended  and  provided 
additional  funds  for  the  QI  program. 
Under  the  current  Medicaid  statute,  as 
amended  by  MIPPA  and  the  SFA,  a  total 
of  $415  million  is  available  for  the  QI 
program  for  FY  2008,  and  $480  million 
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is  available  for  the  QI  program  for  FY 
2009.  Additionally,  $150  million  is 
available  for  the  QI  program  for  the  first 
quarter  of  FY  2010  (that  is,  October  1, 
2009  through  December  31,  2009). 
However,  the  existing  regulation  at 
§433.10(c)(5)(v)  authorizes  the 
methodology  for  determining  each 
State’s  QI  allotment  under  the  QI 
program  only  through  CY  2007. 

II.  Provisions  of  the  Interim  Final  Rule 
With  Comment  Period 

Because  §  433.10(c)(5)  explicitly 
references  funding  for  the  QI  program 
only  through  calendar  year  2007,  we  are 
making  minor,  non-substantive 
technical  changes  to  the  regulation  to 
address  the  funding  availability  for  FY 
2008  and  thereafter.  In  §  433.10,  we  are 
revising  paragraph  (c)(5)(ii)  by  changing 
the  statutory  reference  “section 
1933(c)(1)’’  to  “section  1933(g)’’.  We  are 
also  revising  paragraphs  (c)(5)(iii) 
introductory  text,  (c)(5)(iii)(D),  and 
(c)(5)(v)  to  more  generally  refer  to  the 
period  for  which  QI  program  funding  is 
available  under  the  statute,  rather  than 
referring  to  particular  years.  These 
revisions  implement  the  funding 
authority  available  under  section  1933 
of  the  Act.  Henceforth,  legislative 
extensions  of  QI  program  funding  will 
not  require  revisions  to  our  regulations. 
We  would,  however,  continue  to  issue 
a  notice  in  the  Federal  Register  to 
announce  the  amount  of  the  States’  QI 
allotments  to  be  provided  in  accordance 
with  the  extending  legislation,  and 
determined  in  accordance  with  the 
methodology  referenced  in  the 
regulation. 

The  regulation  at  §  433.10(c)(5) 
currently  specifies  the  methodology, 
formula,  data,  and  process  to  be  used  for 
determining  and  issuing  States’  QI 
allotments.  This  methodology  and 
process  provides  for  an  adjustment  in 
the  amounts  of  the  QI  allotments 
preliminarily  determined  for  the 
Medicaid  payment  of  Medicare  Part  B 
premiums  for  qualifying  individuals 
identified  under  section 
1902(a)(10)(E)(iv)  of  the  Act. 

As  discussed  in  section  I.B  of  this 
preamble,  the  methodology  and  process 
described  in  the  existing  regulation  for 
determining  States’  QI  allotments  is 
currently  based  on  the  availability  of 
funds  with  respect  to  a  full  fiscal  year. 

It  does  not  address  a  situation,  such  as 
existed  for  FY  2008  prior  to  the 
enactment  of  MIPPA  and  SFA,  where 
funding  under  the  applicable  statute 
was  available  only  for  part  of  the  fiscal 
year  (that  is,  through  June  30,  2008). 

The  statute  and  existing  regulation 
both  provide  that  the  “initial”  fiscal 
year  QI  allotments  be  determined  by 


applying  U.S.  Census  Bureau  data  to  the 
formula  set  forth  in  section  1933(c)(2)  of 
the  Act.  The  current  regulation  sets 
forth  a  two  step/two  phase  methodology 
and  process  for  determining  States’  QI 
allotments  for  a  fiscal  year.  Under  the 
first  step  of  phase  one,  an  “initial” 
allocation  is  determined  for  each  State 
under  the  formula  specified  in  section 
1933  of  the  Act  and  based  only  on  the 
data  obtained  from  the  Census  Bureau 
(the  3-year  average  of  the  number  of 
Medicare  beneficiaries  in  the  State  who 
are  not  enrolled  in  the  Medicaid 
program  but  whose  incomes  are  at  least 
120  percent  of  the  FPL  and  less  than  135 
percent  of  the  FPL).  We  further  obtain 
States’  projected  QI  expenditures  for  the 
fiscal  year. 

Under  the  second  step  of  the  process 
referenced  in  the  existing  regulation,  we 
adjust  the  States’  initial  allocations  by 
considering  the  States’  updated 
projections  of  QI  expenditures  for  the 
fiscal  year.  This  would  be  done  by 
proportionately  reducing  the  QI 
allotments  of  States  with  surpluses  for 
the  fiscal  year  by  the  amount  of  the  total 
need  for  States  that  do  not  have 
sufficient  QI  allotments  for  the  fiscal 
year. 

In  this  interim  final  rule,  we  are 
continuing  to  apply  this  methodology 
and  process  in  two  phases  in  each  fiscal 
year.  At  the  beginning  of  each  fiscal 
year,  we  would  determine  the  initial 
allocations  based  on  the  Census  Bureau 
data,  obtain  States’  projections  of  QI 
expenditures  for  the  fiscal  year,  and 
make  any  adjustments  based  on  the 
projected  surpluses/needs  for  the  fiscal 
year.  The  amounts  of  the  States’  QI 
allotments  determined  under  this  first 
phase  at  the  beginning  of  the  fiscal  year 
are  considered  the  States’  “preliminary” 
QI  allotments  for  the  fiscal  year.  Then, 
under  phase  two  of  the  process  during 
the  fourth  quarter  of  the  fiscal  year,  we 
obtain  States’  updated  projected  QI 
expenditures  for  the  fiscal  year.  We  then 
establish  the  “final”  QI  allotments  for 
the  fiscal  year  based  on  these  updated 
projections. 

The  formula  used  to  reallocate  the 
available  funds  to  need  States  is 
intended  to  minimize  the  impact  on 
surplus  States,  to  equitably  distribute 
the  total  needed  amount  among  those 
surplus  States,  and  to  meet  the  needs  for 
those  States  projecting  deficits. 

Under  the  existing  regulation,  the 
methodology  and  process  for 
determining  the  QI  allotments  is 
determined  with  respect  to  a  full  fiscal 
year.  The  existing  regulation  does  not 
address  situations  in  which  the  QI 
allotments  may  need  to  be  determined 
for  periods  that  are  less  than  a  full  fiscal 
year.  Furthermore,  the  current 


regulation  only  addresses  situations  in 
which  the  total  projected  surplus  for 
States  is  greater  than  the  amount  of  the 
total  projected  deficit;  this  has  been  the 
case  with  respect  to  the  determination 
of  fiscal  year  QI  allotments  for  fiscal 
years  before  FY  2008.  The  existing 
regulation  does  not  address  situations  in 
which  the  total  projected  deficits  may 
be  greater  than  the  total  projected 
surpluses. 

Under  the  Medicaid  statute,  as  existed 
just  prior  to  the  enactment  of  the 
MIPPA,  the  QI  program  was  funded  in 
FY  2008  only  for  the  period  October  1, 
2008  through  June  30,  2008  at  a  level  of 
$300  million;  in  particular,  this 
provided  funding  only  with  respect  to  9 
months  or  75  percent  of  FY  2008. 
Additionally,  under  States’  initial  QI 
expenditure  projections  the  total 
projected  deficit  for  the  9-month  period 
was  greater  than  the  total  projected 
surplus.  Although,  with  the  enactment 
of  the  MIPPA,  the  QI  program  was 
funded  for  the  entirety  of  FY  2008  at  a 
level  of  $400  million,  the  States’  current 
QI  expenditure  projections  for  the  full 
FY  2008  is  greater  than  the  total 
projected  allocation  for  the  fiscal  year. 
However,  with  the  enactment  of  the 
SFA,  funding  for  the  QI  program  for  FY 
2008  is  at  a  level  of  $415  million;  this 
amount  is  sufficient  to  fully  fund  the 
program  for  FY  2008  based  on  the 
States’  QI  expenditure  projections  for 
FY  2008. 

In  order  to  ensure  that  our  regulations 
address  the  different  possible  funding 
situations,  for  example,  such  as  was  the 
case  prior  to  enactment  of  the  SFA,  we 
are  making  revisions  to 
§433.10(c)(5)(iii)  to  cover  the  full  range 
of  possibilities.  We  want  to  emphasize 
that  the  changes  we  are  making  do  not 
change  the  fundamental  process  by 
which  we  determine  State  allocations. 
We  are  clarifying  the  language 
describing  the  QI  allotment 
methodology  included  in  the  current 
regulations  to  address  situations  where 
the  total  amount  of  the  funding 
available  for  the  period  is  projected  to 
be  insufficient  for  the  projected  national 
needs  for  that  period,  such  that  the 
States’  total  projected  deficits  exceed 
total  projected  surpluses;  situations  that 
have  occurred  for  past  fiscal  years  (that 
is,  when  there  were  full  levels  of 
funding  for  a  full  fiscal  year  and  the 
total  projected  surpluses  exceeded  total 
projected  deficits);  and  situations  that 
existed  for  FY  2008  prior  to  the 
enactment  of  the  MIPPA  (that  is,  where 
funding  for  the  fiscal  year  was  for  a 
period  that  was  less  than  the  full  fiscal 
year). 

The  methodology  used  to  reallocate 
the  available  funds  to  need  States  is 
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intended  to  minimize  the  impact  on 
surplus  States  and  to  equitably 
redistribute  such  surpluses  from  such 
States.  In  order  to  meet  the  needs  for 
those  States  projecting  deficits,  we  are 
adding  a  new  paragraph  (E),  in 
§433.10(c)(5)(iii).  The  final  fiscal  year 
QI  allotments  for  a  State  with  a  surplus 
could  only  be  reduced  by  no  more  than 
the  State’s  projected  surplus;  and,  in 
cases  where  the  total  projected  deficits 
exceed  the  total  projected  surpluses,  the 
States  with  such  deficits  would  only 
receive  a  prorated  proportion  of  the  total 
surpluses. 

Based  on  the  timing  of  the  recent 
enactment  of  the  MIPPA  and  the  SFA, 
we  are  not  publishing  preliminary  FY 
2008  allotments;  rather,  in  this  rule  with 
respect  to  FY  2008,  we  are  only 
publishing  the  final  FY  2008  QI 
allotments.  That  is,  as  discussed  above, 
just  prior  to  the  enactment  of  the  MIPPA 
on  July  15,  2008,  funding  for  the  QI 
program  in  FY  2008  would  only  have 
been  with  respect  to  the  period  ending 
June  30,  2008.  As  a  result  of  the 
enactment  of  MIPPA  and  the  SFA, 
funding  for  the  QI  program  for  FY  2008 
has  been  extended  for  the  entire  fiscal 
year.  Therefore,  after  obtaining  States' 
updated  QI  expenditure  estimates  for 
FY  2008,  we  are  now  able  to  determine 
the  final  FY  2008  QI  allotments.  Thus, 
the  publication  of  the  preliminary  FY 
2008  QI  allotments  is  unnecessary.  The 
resulting  final  allotments  for  the  entire 
FY  2008  are  shown  by  State  in  the  Chart 
1  of  this  rule.  Chart  2  presents  the 
preliminary  FY  2009  QI  allotments; 

Chart  1 — Final  Qualifying  Individuals 

Allotments  for  October  1,  2007 

through  September  30,  2008 
Chart  2 — ^Preliminary  Qualifying 

Individuals  Allotments  for  October  1, 

2008  through  September  30,  2009 

The  following  describes  tbe 
information  contained  in  the  columns  of 
Chart  1  and  Chart  2: 

Column  A — State.  Column  A  shows  ' 
the  name  of  each  State. 

Columns  B  through  D  show  the 
determination  of  the  States’  Initial  FY 
2008  (Chart  1)  or  FY  2009  (Chart  2)  QI 
Allotments,  based  on  Census  Bureau 
data. 

Column  B — Number  of  Individuals. 
Column  B  contains  the  estimated 
average  number  of  Medicare 
beneficiaries  for  the  years  2005  through 
2007  (Chart  1,  with  respect  to  the  Final 
FY  2008  QI  allotment  determination)  or 
the  years  2006  through  2007  (Chart  2, 
with  respect  to  the  Preliminary  FY  2009 
QI  allotment)  that  are  not  covered  by 
Medicaid  whose  family  income  is 
between  120  and  135  percent  of  tbe 
poverty  level  for  each  State,  in 


thousands,  as  obtained  from  the  Census 
Bureau’s  Annual  Social  and  Economic 
Supplement  to  the  Current  Population 
Survey  through  December  of  2007 
(Chart  1)  or  through  December  2008 
(Chart  2). 

Column  C — Percentage  of  Total. 
Column  C  provides  the  percentage  of 
the  total  number  of  individuals  for  each 
State,  that  is,  the  number  of  individuals 
for  the  State  in  Column  B  divided  by  the 
sum  total  of  the  number  of  individuals 
for  all  States  in  Column  B. 

Column  D — Initial  QI  Allotment. 
Column  D  contains  each  State’s  initial 
FY  2008  (Chart  1)  or  FY  2009  (Chart  2) 
QI  allotment,  calculated  as  the  State’s 
percentage  of  total  in  Column  C 
multiplied  by  $415,000,000  (Chart  1,  for 
the  Final  FY  2008  QI  Allotment)  or 
$480,000,000  (Chart  2,  for  the 
Prelimineu"y  FY  2009  QI  allotment),  the 
total  amount  available  for  FY  2008 
(Chart  1)  or  FY  2009  (Chart  2)  for  all 
States. 

Columns  E  through  L  show  the 
determination  of  the  States’  Final  QI 
allotments  for  FY  2008  (Chart  1)  or 
Preliminary  QI  allotments  for  FY  2009 
(Chart  2). 

Column  E — FY  2008  Estimated  QI 
Expenditures.  Column  E  contains  the 
States’  estimates  of  their  total  QI 
expendituresTor  FY  2008  (Chart  1)  or 
FY  2009  (Chart  2)  as  obtained  from 
States  in  the  summer  of  2008. 

Column  F — Need  (Difference). 

Column  F  contains  the  additional 
amount  of  QI  allotment  needed  for  those 
States  whose  estimated  expenditures  in 
Column  E  exceeded  their  Initial  FY 

2008  (Chart  1)  or  FY  2009  (Chart  2)  QI 
allotments  in  Column  D;  for  such  States, 
Column  F  shows  the  amount  in  Column 
E  minus  the  amount  in  Column  D.  For  • 
other  “Non-Need”  States,  Column  F 
shows  “NA”. 

Column  G — Percent  of  Total  Need 
States.  For  States  whose  projected  QI 
expenditures  in  Column  E  is  greater 
than  their  Initial  QI  allotment  in 
Column  D  for  FY  2008  (Chart  1)  or  FY 

2009  (Chart  2),  Column  G  shows  the 
percentage  of  total  need,  determined  as 
the  amount  for  each  Need  State  in 
Column  F  divided  by  the  sum  of  the 
amounts  for  all  States  in  Column  F.  For 
Non-Need  States,  the  entry  in  Column  G 
is  “NA”. 

Golumn  H — Reduction  Pool  for  Non- 
Need  States.  Column  H  shows  the 
amount  of  the  pool  of  surplus  FY  2008 
(Chart  1)  or  FY  2009  (Chart  2)  QI 
allotments  for  those  States  that  project 
QI  expenditures  for  the  fiscal  year  that 
are  less  than  the  initial  QI  allotment  for 
the  fiscal  year  (referred  to  as  non-need 
States).  For  States  whose  estimates  of  QI 
expenditures  for  FY  2008  or  FY  2009  in 


Column  E  are  equal  to  or  less  than  their 
Initial  FY  2008  or  FY  2009  QI 
allotments  in  Column  D  for  FY  2008  or 
FY  2009,  Column  H  shows  the  amount 
in  Column  D  minus  the  amount  in 
Column  E.  For  the  States  with  a  need. 
Column  H  shows  “Need.”  The 
reduction  pool  of  excess  QI  allotments 
is  equal  to  the  sum  of  the  amounts  in 
Column  H. 

Column  I — Percent  of  Total  Non-Need 
States.  For  States  whose  projected  QI 
expenditures  in  Column  E  is  less  than 
their  Initial  QI  allotment  in  Column  D 
for  FY  2008  (Chart  1)  or  FY  2009  (Chart 
2),  Column  I  shows  the  percentage  of 
the  total  reduction  pool  in  Column  H, 
determined  as  the  amount  for  each  Non- 
Need  State  in  Column  H  divided  by  the 
sum  of  the  amounts  for  all  States  in 
Column  H.  For  Need  States,  the  entry  in 
Column  I  is  “Need”. 

Column  J — Reduction  Adjustment  for 
Non-Need  States.  Column  J  shows  the 
amount  of  adjustment  to  reduce  the 
Initial  FY  2008  (Chart  1)  or  FY  2009 
(Chart  2)  QI  allotments  in  Column  D  for 
Non-Need  States  in  order  to  address  the 
total  need  shown  in  Column  F.  The 
amount  in  Column  J  is  determined  as 
the  percentage  in  Column  I  for  Non- 
Need  States  multiplied  by  the  lesser  of 
the  total  need  in  Column  F  (equal  to  the 
sum  of  Needs  in  Column  F)  or  the  total 
Reduction  Pool  in  Column  H  (equal  to 
the  sum  of  the  Non-Need  amounts  in 
Column  H).  For  Need  States,  the  entry 
in  Column  J  is  “Need”. 

Column  K — Increase  Adjustment  for 
Need  States.  Column  K  shows  the 
amount  of  adjustment  to  increase  the 
Initial  QI  Allotment  for  FY  2008  (Chart 
1)  or  FY  2009  (Chart  2)  in  Column  D  for 
Need  States  in  order  to  address  the  total 
need  shown  in  Column  F.  The  amount 
in  Column  K  is  determined  as  the 
percentage  in  Column  G  for  Need  States 
multiplied  by  the  lesser  of  the  total  need 
in  Golumn  F  (equal  to  the  sum  of  Needs 
in  Column  F)  or  the  total  Reduction 
Pool  in  Column  H  (equal  to  the  sum  of 
the  Non-Need  amounts  in  Column  H). 
For  Non-Need  States,  the  entry  in 
Column  K  is  “NA”. 

Column  L — Final  FY  2008  QI 
Allotment  (Chart  1)  of  Preliminary  FY 
2009  QI  Allotment  (Chart  2).  Column  L 
contains  the  Final  QI  allotment  for  each 
State  for  FY  2008  (Chart  1)  or  the 
Preliminary  QI  Allotment  for  FY  2009 
(Chart  2).  For  States  that  need  additional 
amounts  based  on  their  FY  2008  or  FY 
2009  Estimated  QI  Expenditures  in 
Column  E  (States  with  a  projected  need 
amount  in  Column  F),  Column  L  is 
equal  to  the  Initial  FY  2008  or  FY  2009 
QI  Allotment  in  Column  D  plus  the 
amount  determined  in  Column  K  for 
Need  States.  For  Non-Need  States 
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(States  with  a  projected  surplus  in  Reduction  Adjustment  amount  in 

Column  H),  Column  L  is  equal  to  the  QI  Column  J. 

Allotment  in  Column  D  reduced  by  the 
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III.  Response  to  Comments 

Because  of  the  large  number  of  public 
comments  we  normally  receive  on 
Federal  Register  documents,  we  are  not 
able  to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  when  we  proceed 
with  a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

IV.  Waiver  of  Notice  With  Comment 
and  30-Day  Delay  in  Effective  Date 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  invite  public  comment  on 
the  proposed  rule.  The  notice  of 
proposed  rulemaking  includes  a 
reference  to  the  legal  authority  under 
which  the  rule  is  proposed,  and  the 
terms  and  substances  of  the  proposed 
rule  or  a  description  of  the  subjects  and 
issues  involved.  This  procedure  can  be 
waived,  however,  if  an  agency  finds 
good  cause  that  a  notice-and-comment 
procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  and  incorporates  a  statement  of 
the  finding  and  its  reasons  in  the  rule 
issued. 


In  addition,  we  also  normally  provide 
a  delay  of  30  days  in  the  effective  date. 
However,  if  adherence  to  this  procedure 
would  be  impractical,  unnecessary,  or 
contrary  to  public  interest,  we  may 
waive  the  delay  in  the  effective  date. 

We  are  publishing  this  rule  as  an 
interim  final  rule  with  comment  period 
because  of  the  need  to  notify  individual 
States  of  the  limitations  on  Federal 
funds  for  their  Medicaid  expenditures 
for  payment  of  Medicare  Part  B 
premiums  for  qualifying  individuals. 
Some  States  have  experienced  deficits 
in  their  current  allotments  that  have 
caused  them  to  deny  benefits  to  eligible 
applicants,  while  other  States  project  a 
surplus  in  their  allotments.  This  rule 
adjusts  the  allocation  of  Federal  funds, 
which  will  reduce  the  impact  of  States 
denying  coverage  to  eligible  QIs  when 
there  is  sufficient  funding  to  cover  all  or 
some  of  these  individuals.  Because 
access  to  Medicare  Part  B  coverage  for 
QIs,  who  without  this  coverage  would 
have  difficulty  paying  for  needed  health 
care,  is  critically  important  we  believe 
that  it  is  in  the  public  interest  to  waive 
the  usual  notice  and  comment 
procedure  which  we  undertake  before 
making  a  rule  final. 

In  addition,  we  are  not  making  any 
fundamental  changes  to  the  process  we 


use  for  redistributing  surpluses  to  States 
whose  estimated  QI  expenditures 
exceed  their  initial  allotments.  We  are 
simply  ensuring  that  the  process 
currently  included  in  the  regulations 
accounts  for  partial  funding  in  some 
fiscal  years  as  well  as  situations  where 
total  deficits  may  exceed  total  surpluses. 
For  these  reasons,  we  also  believe  a 
notice  and  comment  process  would  be 
unnecessary. 

Also,  for  the  reasons  discussed  above, 
we  find  that  good  cause  exists  to 
dispense  with  the  normal  requirement 
that  a  regulation  cannot  become 
effective  any  earlier  than  30  days  after 
its  publication.  States  that  will  have 
access  to  additional  funds  for  QIs  need 
to  know  that  these  funds  are  available 
as  soon  as  possible.  While  we  believe 
the  surplus  States  that  will  have 
diminished  amounts  available  for  this 
fiscal  year  will  have  sufficient  funds  for 
enrolling  all  potential  QIs  in  their 
States,  they  also  need  to  know  as  soon 
as  possible  that  a  certain  amount  of  their 
unused  allocation  will  no  longer  be 
available  to  them  for  this  fiscal  year. 

With  respect  to  the  changes  and 
additions  to  the  regulatory  text,  we  are 
waiving  the  delay  in  effective  date 
because,  as  noted  above,  the  rule  does 
not  make  any  fundamental  changes  in 
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the  methodology  for  allocating  funds 
between  States,  but  accounts  for  those 
years  in  which  Congressional 
allocations  may  not  meet  total  QI 
expenditures.  The  provision  sets  out  a 
methodology  which  merely  reduces 
allocations  to  States  by  a  pro-rata 
amount.  Consequently,  because  this  rule 
is  essentially  one  of  agency  procedure, 
we  believe  that  delaying  the  effective 
date  of  the  provision  is  unnecessary. 

We  are  publishing  this  interim  final 
rule  with  a  60-day  period  for  public 
comment.  We  will  respond  to  public 
comments  and  as  a  result  make 
necessary  changes  in  the  final  rule. 

V.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  35). 

VI.  Regulatory  Impact  Statement 

We  have  examined  the  impact  of  this 
rule  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  19, 
1980,  Pub.  L.  96-354),  section  1102(b)  of 
the  Social  Security  Act,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  and  Executive  Order  13132  on 
Federalism  and  the  Congressional 
Review  Act  (5  U.S.C.  804(2)). 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
in  any  1  year).  This  rule  does  not  reach 
the  economic  threshold  and  thus  is  not 
considered  a  major  rule. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  for  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and  small 
governmental  jurisdictions.  Most 
hospitals  and  most  other  providers  and 
suppliers  are  small  entities,  either  by 
nonprofit  status  or  by  having  revenues 
of  $7  million  to  $34.5  million  in  any  1 
year.  Individuals  and  States  are  not 
included  in  the  definition  of  a  small 
entity. 


This  interim  final  rule  codifies  our 
procedures  for  implementing  provisions 
of  the  Balanced  Budget  Act  of  1997  to 
allocate,  among  the  States,  Federal 
funds  to  provide  Medicaid  payment  for 
Medicare  Part  B  premiums  for  low- 
income  Medicare  beneficiaries.  The 
total  amount  of  Federal  funds  available 
during  a  Federal  fiscal  year  and  the 
formula  for  determining  individual 
State  allotments  are  specified  in  the  law. 
We  have  applied  the  statutory  formula 
for  the  State  allotments.  Because  the 
data  specified  in  the  law  were  not 
initially  available,  we  used  comparable 
data  from  the  U.S.  Census  Bureau  on  the 
number  of  possible  qualifying 
individuals  in  the  States.  This  rule  also 
permits,  in  a  specific  circumstance, 
reallocation  of  funds  to  enable 
enrollment  of  all  eligible  individuals  to 
tbe  extent  of  the  available  funding. 

We  believe  that  the  statutory 
provisions  implemented  in  this  rule  will 
have  a  positive  effect  on  States  and 
individuals.  Federal  funding  at  the  100 
percent  matching  rate  is  available  for 
Medicare  cost-sharing  for  Medicare  Part 
B  premium  payments  for  qualifying 
individuals  and,  with  the  reallocation  of 
the  State  allotments,  a  greater  number  of 
low-income  Medicare  beneficiaries  will 
be  eligible  to  have  their  Medicare  Part 
B  premiums  paid  under  Medicaid.  The 
changes  in  allotments  will  not  result  in 
fewer  individuals  receiving  the  QI 
benefit  in  any  State.  The  FY  2008  and 
FY  2009  costs  for  this  provision  have 
been  included  in  the  Mid-session 
Review  of  the  FY  2009  President’s 
Budget. 

Section  1102(b)  of  the  Social  Security 
Act  requires  us  to  prepare  a  regulatory 
impact  analysis  for  any  rule  that  may 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  The  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  metropolitan 
statistical  area  and  has  fewer  than  100 
beds. 

We  are  not  preparing  analyses  for 
either  the  RFA  or  section  1102(b)  of  the 
Act  because  we  have  determined  and 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  or 
a  significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  1  year  by  State,  local,  or  tribal 


governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $130  million.  This  rule 
will  have  no  consequential  effect  on  the 
governments  mentioned  or  on  the 
private  sector. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a  rule 
that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  federalism  implications. 
Since  this  regulation  does  not  impose 
any  costs  on  State  or  local  governments, 
the  requirements  of  E.O.  13132  are  not 
applicable. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  rule  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

List  of  Subjects  in  42  CFR  Part  433 

Administrative  practice  and 
procedure.  Child  support.  Claims,  Grant 
programs — health,  Medicaid,  Reporting 
and  recordkeeping  requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Centers  for  Medicare  & 
Medicaid  Services  amends  42  CFR 
Chapter  IV  as  set  forth  below: 

PART  433— STATE  FISCAL 
ADMINISTRATION 

■  1.  The  authority  citation  for  part  433 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

■  2.  Section  433.10  is  amended  by — 

■  A.  Revising  paragraph  (c)(5)(ii). 

■  B.  Revising  paragraph  (c)(5)(iii) 
introductory  text. 

■  C.  Revising  paragraph  (c)(5)(iii)(D). 

■  D.  Adding  a  new  paragraph 
(c)(5)(iii)(E). 

■  E.  Revising  paragraph  (c)(5)(v). 

The  revisions  and  additions  read  as 

follows: 

§  433.1 0  Rates  of  FFP  for  program 
services. 

it  if  it  *  -k 

(c)  *  *  * 

(5)  *  *  * 

(ii)  Under  section  1933(c)(2)  of  the 
Act  and  subject  to  paragraph  (c)(5)(iii)  of 
this  section,  the  allocation  to  each  State 
is  equal  to  the  total  allocation  specified 
in  section  1933(g)  of  the  Act  multiplied 
by  the  Secretary’s  estimate  of  the  ratio 
of  the  total  number  of  individuals 
described  in  section  1902(a)(10)(E)(iv)  of 
the  Act  in  the  State  to  the  total  number 
of  individuals  described  in  section 
1902(a)(10)(E)(iv)  of  the  Act  for  all 
eligible  States.  In  estimating  that  ratio, 
the  Secretary  will  use  data  from  the  U.S. 
Census  Bureau. 

(iii)  If,  based  on  projected 
expenditures  for  a  fiscal  year,  or  for  a 
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shorter  period  for  which  funding  is 
available  under  section  1933  of  the  Act, 
the  Secretary  determines  that  the 
expenditures  described  in  paragraph 
(c)(5)(i)  of  this  section  for  one  or  more 
States  are  projected  to  exceed  the 
allocation  made  to  the  State,  the 
Secretary  may  adjust  each  State’s  fiscal 
year  allocation,  as  follows: 

*  ★  *  *  ★ 

(D)  Each  State  with  a  projected  deficit 
will  receive  an  additional  allocation 
equal  to  the  amount  of  its  projected 
deficit,  or  a  prorated  amount  of  such 
deficit,  if  the  Total  Projected  Deficit  is 
greater  than  the  Total  Projected  Surplus. 
Except  as  described  in  paragraph 
(cK5)(iii)(E)  of  this  section,  the  amount 
to  be  reallocated  from  each  State  with  a 
projected  surplus  will  be  equal  to  A  x 
B,  where  A  equals  the  Total  Projected 
Deficit  and  B  equals  the  amount  of  the 
State’s  projected  surplus  as  a  percentage 
of  the  Total  Projected  Surplus. 

(E)  If  the  Total  Projected  Deficit 
determined  under  paragraph 
(c)(5)(iii)(C)  of  this  section  is  greater 
than  the  Total  Projected  Surplus 
determined  under  paragraph 
(c){5)(iii)(B)  of  this  section,  each  State 
with  a  projected  deficit  will  receive  an 
additional  allocation  amount  equal  to 
the  amount  of  the  Total  Projected 
Surplus  multiplied  by  the  amount  of  the 
projected  deficit  for  such  State  as  a 
percentage  of  the  Total  Projected  Deficit. 
The  amount  to  be  reallocated  from  each 
State  with  a  projected  surplus  will  be 
equal  to  the  amount  of  the  projected 
surplus. 

***** 

(v)  The  provisions  in  paragraph  (c)(5) 
of  this  section  will  be  in  effect  through 
the  end  of  the  period  for  which  funding 
authority  is  available  under  section 
1933  of  the  Act. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

Dated:  September  19,  2008. 

Kerry  Weems, 

Acting  Administrator,  Centers  for  Medicare 
&  Medicaid  Services. 

Dated:  September  19,  2008. 

Michael  O.  Leavitt, 

Secretary. 

[FR  Doc.  E8-27810  Filed  11-21-08;  8:45  am] 
BH.UNG  CODE  4120-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Parts  206  and  207 
[Docket  ID:  FEMA-2006-0035] 

RIN  1660-AA21 

Management  Costs 

agency:  Federal  Emergency  _ 
Management  Agency,  DHS. 

ACTION:  Notice  of  meeting  and  reopening 
of  comment  period. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  is 
announcing  the  date,  time,  and  location 
for  a  meeting  regarding  the  Management 
Costs  Interim  Rule  (1660- AA21).  This 
meeting  will  be  open  to  the  public. 
FEMA  also  announces  the  reopening  of 
the  comment  period  for  the 
Management  Costs  Interim  Rule. 

DATES:  Meeting  Date:  Wednesday, 
December  10,  2008,  from  1  to  4  p.m. 
e.s.t.  Comment  Date:  The  comment 
period  for  the  interim  final  rule 
published  at  72  FR  57869,  October  11, 
2008,  is  reopened.  Written  comments 
must  be  received  by  December  11,  2008. 
ADDRESSES:  The  meeting  will  be  held  at 
800  K  Street,  NW.,  1st  Floor,  North 
Tower,  Washington,  DC  20001. 
Individuals  will  be  required  to  present 
photo  identification  to  enter  the 
building  in  which  the  meeting  will  be 
held.  All  written  submissions  must 
include  the  Docket  ID  FEMA-2006- 
0035  and  may  be  submitted  by  any  one 
of  the  following  methods: 

Federal  Rulemaking  Portal:  http:// 
www.regulations.gov.  Follow 
instructions  fop  submitting  comments 
on  the  Web  site. 

E-mail:  FEMA-RULES@dhs.gov. 
Include  Docket  ID  FEMA-2006-0035  in 
the  subject  line  of  the  message. 
Facsimile:  (703)  483-2999. 

Mail:  Office  of  Chief  Counsel,  Federal 
Emergency  Management  Agency,  Room 
835,  500  C  Street,  SW.,  Washington,  DC 
20472. 

Hand  Delivery/Courier:  Office  of  the 
Chief  Counsel,  Federal  Emergency 
Management  Agency,  Room  835,  500  C 
Street,  SW.,  Washington,  DC  20472. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Cramer,  Federal  Emergency 
Management  Agency,  800  K  Street,  NW, 
Washington,  DC  20472,  telephone  202- 
786-9841. 

SUPPLEMENTARY  INFORMATION: 


Background 

Under  the  provisions  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (Stafford  Act),  42  U.S.C. 
5121-5207,  and  its  implementing 
regulations,  the  Federal  Emergency 
Management  Agency  (FEMA)  has  the 
authority  to  assist  State  and  local 
governments  in  carrying  out  their 
responsibilities  pursuant  to  a 
Presidentially  declared  major  disaster  or 
emergency.  Section  324  of  the  Stafford 
Act,  42  U.S.C.  5165b,  required  FEMA  to 
establish  management  cost  rates  to  be 
used  in  determining  contributions  for 
management  costs.  Management  costs 
include  any  indirect  cost,  any 
administrative  expense  and  any  other 
expense  not  directly  chargeable  to  a 
specific  project  under  a  major  disaster, 
emergency,  or  disaster  preparedness  or 
mitigation  activity  or  measure. 

On  October  11,  2007,  FEMA 
published  an  Interim  Rule  that  proposed 
a  methodology  for  calculating  the 
management  cost  rates,  as  well  as 
guidance  for  the  implementation  of 
section  324  of  the  Stafford  Act  (72  FR 
57869).  As  established  by  the  Interim 
Rule,  management  costs  that  are 
reasonably  incurred  by  a  grantee  or 
subgrantee  in  administering  and 
managing  the  Public  Assistance  (PA) 
program  and  the  Hazard  Mitigation 
Grant  Program  (HMGP)  grant  award  will 
be  reimbursed  up  to  a  fixed  rate.  The 
flat  percentage  rate  for  PA  is  3.34 
percent  for  major  disaster  declarations, 
and  3.90  percent  for  emergencies.  The 
HMGP  rate  is  4.89  percent  for  major 
disaster  declarations.  FEMA  determined 
the  rate  for  management  costs  using  a 
historical  average  of  the  Federal  share  of 
actual  administrative  and  management 
costs  paid  to  grantees  and  subgrantees. 
To  calculate  the  figures  in  the  Interim 
Rule,  FEMA  used  data  collected  in  the 
National  Emergency  Management 
Information  System  (NEMIS)  for 
declarations  fi'om  August  1998  to  July 
2004.  FEMA  did  not  establish  a 
percentage  of  management  costs  that 
grantees  must  pass  through  to 
subgrantees. 

FEMA  initially  held  a  30-day 
comment  period  on  the  Interim  Rule. 
FEMA  received  34  public  comments, 

(all  of  which  are  available  in  the  docket 
for  public  inspection).  On  August  29, 
2008  (73  FR  50881),  seeking  specific 
data  on  unreimbursed  eligible 
management  costs,  FEMA  reopened  the 
Interim  Rule  for  an  additional  30-day 
comment  period  and  received  an 
additional  37  comments,  (which  are  also 
available  in  the  docket  for  public 
inspection).  Some  individuals  who 
submitted  comments  during  the  second 
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comment  period,  including  a  specific 
request  from  the  Governors  of 
California,  Florida,  New  York  and 
Texas,  asked  to  meet  with  FEMA  to 
discuss  their  concerns  about  the  Interim 
Rule.  In  response  to  those  requests, 
FEMA  has  agreed  to  hold  this  public 
listening  session  in  which  those  affected 
by  the  rule  may  present  their  concerns 
orally.  FEMA  has  also  opened  the 
public  comment  period  to  the  regulatory 
docket  to  allow  for  the  submission  of 
additional  written  comments  or  data. 
FEMA  continues  to  review  the  written 
comments  received  during  the  first  two 
comment  periods  and  will  address  those 
as  well  as  any  comments  received  at  the 
public  meeting  in  the  next  rulemaking 
'document  published  for  this  project. 

Additional  Information 

The  data  provided  below  is  for 
informational  purposes  only.  The 
management  cost  rates  published  in  the 
Interim  Rule  have  not  changed.  FEMA 
continues  to  evaluate  data  and  the 
public  comments  received  to  date  as 
well  as  those  that  it  expects  to  receive 
during  the  public  meeting.  Any  change 
to  the  management  cost  rates  would 
occur  through  a  Second  Interim  Rule  or 
a  Final  Rule  that  would  be  published  in 
the  Federal  Register. 

In  response  to  comments  received  on 
the  Interim  Rule,  FEMA  has  been 
recalculating  the  management  cost  rates 
using  NEMIS  data  for  all  declarations 
made  before  the  date  the  Interim  Rule 
went  into  effect  (November  13,  2007). 
FEMA  chose  to  include  only  those 


declarations  for  two  reasons.  First,  after 
that  date,  grantees  only  received  up  to 
the  percentages  established  in  the  rule, 
which  FEMA  found  could  artificially 
deflate  the  percentage,  as  they  are 
capped  at  the  3.34/3.90/4.89  percent 
rate  (as  appropriate).  Second,  under  the 
Interim  Rule,  final  management  cost 
amounts  for  disasters  or  emergencies  do 
not  “lock  in”  until  12  months  after  the 
disaster,  so  data  compiled  earlier  than 
12  months  would  not  represent  final 
management  cost  amounts.  Further, 
because  the  first  declaration  under  the 
Interim  Rule  was  declared  November 
30,  2007,  none  of  those  disasters  has 
received  the  full  amount  of  management 
costs;  obligations  in  NEMIS  will  only 
reflect  the  initial  25  percent  of  eligible 
management  costs  provided  to  grantees. 
Because  management  cost  rates  are 
calculated  by  using  actual  obligations, 
including  declarations  affected  by  the 
Interim  Rule  at  this  time  would 
artificially  decrease  the  average. 

The  data  below  represents  the 
recalculated  average  rates.  FEMA  is  also 
conducting  distributional  analyses, 
however,  that  data  is  not  yet  available 
for  publication.  The  average  rate  data 
provided  below  includes  Hurricane 
Katrina  (DR-1603-LA)  data  as  a 
separate  entry  to  highlight  how  the 
percentage  of  management  costs  is 
affected  in  extremely  large  disasters. 
Contrary  to  some  of  the  comments 
received,  FEMA  found  that  due  to 
economies  of  scale  or  other  factors, 
funds  obligated  for  management  costs  as 


a  percentage  of  project  dollars  may 
actually  decrease  for  extremely  large 
disasters.  The  data  below  excludes  the 
9/11  World  Trade  Center  attack  (DR- 
1391-NY),  because  the  funds  provided 
by  FEMA  for  that  particular  disaster 
were  specifically  mandated,  accounted 
for  separately,  and  obligated  under 
different  eligibility  criteria. 

Although  the  Interim  Rule  did  not 
establish  a  percentage  of  management 
costs  that  must  be  passed  through  to 
subgrantees,  FEMA  received  several 
comments  requesting  that  such  a  rate  be 
set.  The  rates  below  break  out  the 
average  amount  of  management  costs 
paid  to  subgrantees.  Again,  this  data  is 
provided  for  informational  purposes 
only.  These  figures  should  not  be  used 
as  mandatory  or  even  suggested  pass 
through  amounts. 

Finally,  the  rate  of  management  costs 
for  HMGP  funds  associated  with 
Hurricane  Katrina  (DR-1 603-LA)  may 
appear  inflated.  This  is  because  the 
calculated  rate  as  shown  below  is  based 
on  management  costs  as  a  percentage  of 
project  funds  obligated  to  date,  not  as  a 
percentage  of  the  total  amount  of  HMGP 
funds  available  to  the  State 
($1,333,208,000).  As  of  the  date  of  this 
analysis,  only  approximately  15  percent 
of  the  estimated  available  project  funds 
have  been  obligated,  while  the 
management  costs  obligated  to  date  are 
reflective  of  the  level  of  effort  necessary 
to  manage  the  entire  program. 
Management  costs  are  often  obligated 
faster  than  project  dollars  in  the  HMGP. 


Management  and  Administrative  Funds  Paid  as  a  Percentage  of  Project  Funds 


NEMIS  project 
obligations 

NEMIS  state 
management 
obligations 
(“category  Z') 

NEMIS  grant¬ 
ee  obligations 
(“sliding 
scale”) 

NEMIS 

subgrantee 

obligations 

(“sliding 

scale”) 

Total  MC 
grantee  & 
subg 

(Cat  Z  +  slid¬ 
ing  scale) 

Public  Assistance — Major  Disasters 

All  NEMIS  Pre  Sec  3242  Less  1391  ’  . 

22,870,296,549  . 

3.15%  Total  MC. 

2.00%  Grantee. 

1.16%  Subgrantee. 

328,235,854 

1 

•  129.056,414 

264,930,091 

720,316,814 

DR  1603  LA  . 

6,610,259,454  . 

2.16%  Total  MC. 

1 .57%  Grantee. 

0.59%  Subgrantee. 

70,390,092 

33,283,020 

39,144,562 

142,817,674 

All  NEMIS  Pre  Sec  324  Less  1391,  1603  ... 

16,260,037,094  . 

3.55%  Total  MC. 

2.17%  Grantee. 

1 .39%  Subgrantee. 

257,845,763 

95,773,394 

225,785,529 

577,499,140 

Hazard  Mitigation — Major  Disasters 


NEMIS  project 
obligations 

NEMIS  state 
management 
obligations 
(SMC) 

1 

NEMIS  grant¬ 
ee  obligations 
(“sliding 
scale”) 

NEMIS 

subgrantee 

obligations 

(“sliding 

scale”) 

Total  MC 
grantee  & 
subg 

(SMC  +  sliding 
scale) 

All  NEMIS  Pre  Sec  324  Less  1391  . 

2,080,757,726  . 

65,786,946 

16,335,829 

37,275,104 

119,154,832 

•  •• 
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NEMIS  project 
obligations 

NEMIS  state 
management 
obligations 
(SMC) 

NEMIS  grant¬ 
ee  obligations 
(“sliding 
scale”) 

NEMIS 

subgrantee 

obligations 

(“sliding 

scale”) 

Total  MC 
grantee  & 
subg 

(SMC  +  sliding 
scale) 

DR  1603  LA  . 

5.73%  MC. 

3.95%  Grantee. 

1 .79%  Subgrantee. 
200,003,640  . 

10,795,418 

1 

1,051,543 

3,104,886 

14,951,847 

All  NEMIS  Pre  Sec  324  Less  1391,  1603  ... 

7.48%  Total  MC. 

5.92%  Grantee. 

1 .55%  Subgrantee. 
1,880,754,086  . 

54,991,528 

15,284,286 

34,170,218 

104,202,985 

5.54%  Total  MC. 

3.74%  Grantee. 

1 .82%  Subgrantee. 

Public  Assistance — Emergencies 


'1 

i 

NEMIS  project 
obligations 

- 1 

NEMIS  state 
management 
obligations 
(“category  Z”) 

NEMIS  grant¬ 
ee  obligations 
(“sliding 
scale”) 

NEMIS 

subgrantee 

obligations 

(“sliding 

scale”) 

Total  MC  - 
grantee  & 
subg 

(Cat  Z  +  slid¬ 
ing  scale) 

All  NEMIS  Pre  Sec  324  . 

1,458,597,114' . 

2.88%  MC. 

1.16%  Grantee. 

1 .72%  Subgrantee. 

6,187,426 

10,690,782 

25,095,074 

41,973,281 

’DR-1 391 -NY  (World  Trade  Center)  excluded  because  eligibility  and  source  and  accounting  of  funds  were  treated  differently  than  Stafford 
Act/Disaster  Relief  Fund  declarations. 

2  All  declarations  declared  between  8/26/1998  and  11/12/2007;  obligations  as  of  10/1/2008. 


As  stated  above,  NEMIS  was  used  to 
generate  the  data  in  the  table  which 
reflects  the  Federal  share  of  actual 
administrative  and  managementrfiosts 
paid  to  grantees  and  subgrantees.  If 
grantees  or  subgrantees  have  incurred 
management  costs  (as  defined  by  section 
324  of  the  Stafford  Act  (42  U.S.C. 

5165b))  that  were  not  reimbursed, 
please  submit  those  costs  to  the  docket 


during  this  open  comment  period. 
FEMA  needs  actual  cost  data  to  support 
a  rate,  and  encourages  grantees  and 
subgrantees  to  submit  actual 
unreimbursed  cost  data.  FEMA 
requested  this  data  during  the  second 
Interim  Rule  comment  period,  but  in 
some  cases  received  percentage  rates  for 
management  costs  incurred  for  disasters 
rather  than  actual  cost  data.  FEMA  has 


data  showing  the  amount  of 
management  costs  that  were  actually 
paid  to  grantees  and  subgrantees.  FEMA 
requests  that  grantees  and  subgrantees 
submit  to  the  docket  any  actual  costs 
incurred  that  were  not  reimbursed,  but 
would  have  been  eligible;  for  example, 
sliding  scale  limitations  in  section  406 
of  the  Stafford  Act.  For  example: 


Disaster  No. 

Explanation  of  cost 

Amount 

DR-9999-XX  . 

Travel  costs  incurred  for  field  inspections  that  exceeded  available  sliding  scale . 

$5,127.00 

Unreimbursed  costs  might  include 
items  eligible  for  sliding  scale  funds 
when  such  funds  were  insufficient,  or 
subgremtee  costs  not  eligible  for  sliding 
scale  funds  and  therefore  not  eligible  for 
FEMA  reimbursement.  Unreimbursed 
costs  must  have  been  incurred  in 
support  of  the  management  and 
administration  of  PA  or  HMGP  under  a 
specific  Presidential  declaration  (major 
disaster  or  emergency  for  PA  or  major 
disaster  for  HMGP),  and  not  in  support 
of  other  programs  such  as  community 
relations  or  Disaster  Recovery  Center 
staff,  or  staff  supporting  Individual 
Assistance  programs.  Unreimbursed 
costs  do  not  include  State  cost  shares 
required  for  sliding  scale.  Category  Z,  or 
indirect  cost  funding,  nor  do  they 
include  costs  that  were  not  reimbursed 
because  they  were  inconsistent  with 


applicable  Federal  rules  and  cost 
principles,  such  as  OMB  Circular  No. 
A-87. 

Public  Meeting 

The  December  iO,  2008  meeting  is 
open  to  the  public  and  will  begin  at  1 
p.m.  e.s.t.  To  enter  the  800  K  Street, 

NW.,  1st  Floor,  North  Tower, 
Washington,  DC  20001  facility  in  which 
the  meeting  will  be  held,  members  of 
the  public  wilfbe  required  to  present 
photo  identification.  The  meeting  will 
be  held  in  the  1st  Floor  Conference 
Center.  Please  note  that  the  meeting  may 
close  early  if  all  persons  who  wish  to 
comment  have  done  so.  Persons  with 
disabilities  who  require  special 
assistance  should  advise  Jennifer 
Cramer  (contact  information  provided 
above  in  the  ADDRESSES  section)  of  their 


anticipated  special  needs  as  early  as 
possible.  Members  of  the  public  who 
wish  to«make  comments  must  be  present 
and  seated  by  1  p.m.  e.s.t. 

Those  who  are  unable  to  attend  or 
speak  at  the  meeting  may  submit  written 
comments.  Written  comments  must  be 
received  by  December  11,  2008.  All 
submissions  received  must  include  the 
Docket  ID  FEMA-2006-0035  and  may 
be  submitted  by  any  one  of  the  methods 
listed  in  the  ADDRESSES  section  above.  A 
summary  of  the  comments  received  at 
the  public  meeting  will  be  posted  to  the 
docket  at  www.regulations.gov. 

Instructions  for  Submitting  Information 
to  the  Docket 

For  access  to  the  docket  to  submit 
comments,  read  the  Notice  of  Proposed 
Rulemaking,  Interim  Rule,  background 
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documents  and  all  comments  received, 
go  to  the  Federal  eRulemaking  Portal  at 
http://www.regulations.gov.  To  the  far 
right  is  a  section  titled  “More  Search 
Options.”  Below  that  title,  click  on 
“Advanced  Docket  Search.”  On  the  next 
screen,  in  the  box  provided  for  Docket 
ID,  type  “FEMA-2006-0035”.  The  next 
screen  will  provide  a  link  to  the  docket. 
Once  viewing  the  docket,  all  documents 
are  provided  in  chronological  order, 
beginning  with  the  2002  Notice  of 
Proposed  Rulemaking. 

All  Submissions  received  must 
include  the  agency  name  and  Docket  ID. 
Regardless  of  the  method  used  for 
submitting  comments  or  supporting 
material,  all  submissions  will  be  posted, 
without  change,  to  the  Federal 
eRulemaking  Portal  at  http:// 
www.reguIations.gov,  and  will  include 
any  personal  information  you  prpvide. 
Therefore,  submitting  this  information 
makes  it  public.  You  may  wish  to  read 
the  Privacy  Act  notice  that  is  available 
on  the  Privacy  and  Use  Notice  link  on 
the  Administration  Navigation  Bar  of 
http://www.reguIations.gov. 

Dated:  November  18,  2008. 

R.  David  Paulison, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  E8-27839  Filed  11-21-08;  8:45  am] 

BILLING  CODE  9111-49-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

[IB  Docket  No.  00-248;  CC  Docket  No.  95- 
117;  FCC  08-246] 

Satellite  Licensing  Procedures 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the 
Commission  adopts  new  procedures  for 
non-routine  earth  station  applications, 
and  adopts  a  reasonableness  standard 
for  contention  protocol  usage.  These 
actions  are  necessary  to  expedite  the 
licensing  of  earth  stations  often  used  to 
provide  satellite-based  broadband 
Internet  access  services. 

DATES:  Effective  December  24,  2008, 
except  for  the  amendments  to  §§  25.115, 
25.134,  25.218,  and  25.220,  which 
contain  information  requirements  that 
have  not  been  approved  by  OMB.  The 
Federal  Communications  Commission 
will  publish  a  document  in  the  Federal 
Register  announcing  the  effective  date 
for  these  rules  once  OMB  approval  has 


been  received  for  the  information 
collection  requirements. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Spaeth,  International  Bureau, 
telephone  (202)  418-1539  or  via  the 
Internet  at  steven.spaeth@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This 
summary  of  the  Commission’s  Eighth 
Report  and  Order,  IB  Docket  No.  00- 
248,  and  Order  on  Reconsideration,  CC 
Docket  No.  95-117,  FCC  08-246, 
adopted  October  10,  2008,  and  released 
October  17,  2008.  The  complete  text  of 
this  Eighth  Report  and  Order  and  Order 
on  Reconsideration  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room),  445  12th  Street,  SW., 
Washington,  DC  20554,  and  also  may  be 
purchased  from  the  Commission’s  copy 
contractor.  Best  Copy  and  Printing,  Inc., 
Portals  II,  445  12th  Street,  SW.,  Room 
CY-B402,  Washington,  DC  20554.  It  is 
also  available  on  the  Commission’s  Web 
site  at  http://www.fcc.gov. 

Paperwork  Reduction  Act  Analysis: 
The  actions  taken  in  the  Eighth  Report 
and  Order  have  been  analyzed  with 
respect  to  the  Paperwork  Reduction  Act 
of  1995  (PRA),  Public  Law  104-13  (44 
U.S.C.  3501-3520),  and  found  to  impose 
new  and  modified  requirements. 
Implementation  of  these  new  and 
modified  requirements  will  be  subject  to 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  as  prescribed  by  the 
PRA,  and  will  go  into  effect  upon 
announcement  in  the  Federal  Register 
of  OMB  approval.  The  Commission  will 
publish  a  separate  notice  in  the  Federal 
Register  inviting  comment  on  the  new 
and  revised  information  collection 
requirements  contained  in  this 
document.  In  addition,  pursuant  to  the 
Small  Business  Paperwork  Relief  Act  of 
2002,  Public  Law  107-198,  44  U.S.C. 
3506(c)(4),  we  will  also  seek  specific 
comment  on  how  the  Commission  might 
“further  reduce  the  information 
collection  burden  for  small  business 
concerns  with  fewer  than  25 
employees.” 

Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
(RFA),  an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  was  incorporated  in  the 
Third  Further  Notice  of  Proposed 
Rulemaking  (Third  Further  Notice)  in  IB 
Docket  No.  00-248,  70  FR  33426  (June 
8,  2005).  The  Commission  sought 
written  public  comment  on  the 
proposals  in  the  Third  Further  Notice, 
including  comment  on  the  IRFA.  This 


Final  Regulatory  Flexibility  Analysis 
(FRF A)  conforms  to  the  RFA.^ 

A.  Need  for,  and  Objectives  of,  the 
Report  and  Order 

The  Telecommunications  Act  of  1996 
requires  the  Commission  in  every  even- 
numbered  year  beginning  in  1998  to 
review  all  regulations  that  apply  to  the 
operations  or  activities  of  any  provider 
of  telecommunications  service  and  to 
determine  whether  any  such  regulation 
is  no  longer  necessary  in  the  public 
interest  due  to  meaningful  economic 
competition.  Our  objective  is  to  repeal 
or  modify  any  rules  in  part  25  that  are 
no  longer  necessary  in  the  public 
interest,  as  required  by  section  11  of  the 
Communications  Act  of  1934,  as 
amended. 

We  codify  streamlined  procedures 
that  allow  for  routine  treatment  of 
applications  for  earth  stations  that  will 
comply  with  an  off-axis  EIRP  envelope. 

R.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

No  comments  were  submitted  directly 
in  response  to  the  IRFA  in  the  Third 
Further  Notice. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Rules  Will  Apply 

The  RFA  directs  agencies  to  provide 
a  description  of,  and,  where  feasible,  an 
estimate  of,  the  number  of  small  entities 
that  may  be  affected  by  the  rules 
adopted  herein.^  The  RFA  generally 
defines  the  term  “small  entity”  as 
having  the  same  meaning  as  the  terms 
“small  business,”  “small  organization,” 
and  “small  governmental  jurisdiction.”  ^ 
In  addition,  the  term  “small  business” 
has  the  same  meaning  as  the  term 
“small  business  concern”  under  the 
Small  Business  Act.'*  A  small  business 
concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).® 

1.  Cable  Services.  The  SB  A  has 
developed  a  small  business  size 

•  See  5  U.S.C.  604.- 

25  U.S.C.  604(a)(3). 

25  U.S.C.  601(6). 

■*5  U.S.C.  601(3)  (incorporating  by  reference  the 
definition  of  “small  busine.s.s  concern”  in  15  U.S.C. 
632).  Pursuant  to  the  RFA.  the  statutory  definition 
of  a  small  business  applies  "unle.ss  an  agency,  after 
consultation  with  the  Office  of  Advocacy  of  the 
Small  Business  Administration  and  after 
opportunity  for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the  agency  and 
publishes  such  definition(s)  in  the  Federal 
Register.”  5  U.S.C.  601(3). 

5  15  U.,S.C.  632. 
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standard  for  Cable  and  Other  Program 
Distribution,  which  consists  of  all  such 
firms  having  $12.5  million  or  less  in 
annual  receipts.®  According  to  Census 
Bureau  data  for  1997,  in  this  category 
there  was  a  total  of  1,311  firms  that 
operated  for  the  entire  year.^  Of  this 
total,  1,180  firms  had  annual  receipts  of 
under  $10  million,  and  an  additional 
fifty-two  firms  had  receipts  of  $10 
million  to  $24,999,999.®  Thus,  under 
this  size  standard,  the  majority  of  firms 
can  be  considered  small. 

The  Commission  has  developed  its 
own  small  business  size  standard  for  a 
small  cable  operator  for  the  purposes  of 
rate  regulation.  Under  the  Commission’s 
rules,  a  “small  cable  company”  is  one 
serving  fewer  than  400,000  subscribers 
nationwide.®  Based  on  our  most  recent 
information,  we  estimate  that  there  were 
1,439  cable  operators  that  qualified  as 
small  cable  companies  at  the  end  of 
1995.1®  Since  then,  some  of  those 
companies  may  have  grown  to  serve 
over  400,000  subscribers,  and  others 
may  have  been  involved  in  transactions 
that  caused  them  to  be  combined  with 
other  cable  operators.  Consequently,  we 
estimate  that  there  are  fewer  than  1,439 
small  cable  companies  that  may  be 
affected  by  the  proposed  rules. 

The  Communications  Act  of  1934,  as 
amended,  also  contains  a  size  standard 
for  a  “small  cable  operator,”  which  is  “a 
cable  operator  that,  directly  or  through 
an  affiliate,  serves  in  the  aggregate  fewer 
than  one  percent  of  all  subscribers  in 
the  United  States  and  is  not  affiliated 
with  any  entity  or  entities  whose  gross 
annual  revenues  in  the  aggregate  exceed 
$250,000,000.”  11  The  Commission  has 
determined  that  there  me  67,700,000 
subscribers  in  the  United  States. 12 
Therefore,  an  operator  serving  fewer 
than  677,000  subscribers  shall  be 
deemed  a  small  operator,  if  its  annual 
revenues,  when  combined  with  the  total 
annual  revenues  of  all  of  its  affiliates,  do 


613  CFR  121.201,  NAICS  code  517510. 

^U.S.  Census  Bureau,  1997  Economic  Census, 
Subject  Series:  Information,  “Establishment  and 
Firm  Size  (Including  Legal  Form  of  Organization),” 
Table  4,  NAICS  code  513220  (issued  October  2000). 
«W. 

*47  CFR  76.901(e).  The  Commission  developed 
this  dehnition  based  on  its  determinations  that  a 
small  cable  company  is  one  with  annual  revenues 
of  $100  million  or  less.  See  Implementation  of 
Sections  of  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992:  Rate 
Regulation,  MM  Doc.  Nos.  92-266  and  93-215, 
Sixth  Report  and  Order  and  Eleventh  Order  on 
Reconsideration.  10  FCC  Red  7393,  7408-7409 
(paras.  28-30)  (1995). 

’"Paul  Kagan  Assocs.,  Inc.,  Cable  TV  Investor, 
Feb.  29, 1996  (based  on  figures  for  Dec.  30,  1995). 

”  47  U.S.C.  543(m)(2). 

See  FCC  Announces  New  Subscriber  Count  for 
the  Definition  of  Small  Cable  Operator,  Public 
Notice,  16  FCC  Red  2225  (2001). 


not  exceed  $250  million  in  the 
aggregate.!®  Based  on  available  data,  we 
estimate  that  the  number  of  cable 
operators  serving  677,000  subscribers  or 
less  totals  approximately  1,450.!'*  w/q  (Jq 
not  request  or  collect  information  on 
whether  cable  operators  are  affiliated 
with  entities  whose  gross  annual 
revenues  exceed  $250,000,000,!®  g^d 
therefore  are  unable  to  estimate 
accurately  the  number  of  cable  system 
operators  that  would  qualify  as  small 
cable  operators  under  the  definition  in 
the  Communications  Act. 

2.  Satellite  Telecommunications.  The 
rules  proposed  in  the  Third  Further 
Notice  would  affect  providers  of 
satellite  telecommunications  services,  if 
adopted.  Satellite  telecommunications 
service  providers  include  satellite 
operators  and  earth  station  operators. 
The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
satellite  operators.  Therefore,  the 
applicable  definition  of  small  entity  is 
generally  the  definition  under  the  SBA 
rules  applicable  to  Satellite 
Telecommunications.!®  This  definition 
provides  that  a  small  entity  is  expressed 
as  one  with  $12.5  million  or  less  in 
annual  receipts.!^  1997  Census  Bureau 
data  indicate  that,  for  1997,  273  satellite 
communication  firms  had  annual 
receipts  of  under  $10  million.  In 
addition,  24  firms  had  receipts  for  that 
year  of  $10  million  to  $24,999,990.!® 

3.  Auxiliary,  Special  Broadcast  and 
other  program  distribution  services. 

This  service  involves  a  variety  of 
transmitters,  generally  used  to  relay 
broadcast  programming  to  the  public 
(through  translator  and  booster  stations) 
or  within  the  program  distribution  chain 
(from  a  remote  news  gathering  unit  back 
to  the  station).  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  broadcast  auxiliary 
licensees.  Therefore,  the  applicable 
definition  of  small  entity  is  the 


’3  47  CFR  76.1403(b). 

See  FCC  Announces  New  Subscriber  Count  for 
the  Definition  of  Small  Cable  Operator,  Public 
Notice,  16  FCC  Red  2225  (2001). 

’6  We  do  receive  such  information  on  a  case-by- 
case  basis  only  if  a  cable  operator  appeals  a  local 
franchise  authority’s  finding  that  the  operator  does 
not  qualify  as  a  small  cable  operator  pursuant  to 
section  76.901(f)  of  the  Commission's  rules.  See  47 
CFR  76.990(b). 

16  "This  industry  comprises  establishments 
primarily  engaged  in  providing  point-to-point 
telecommunications  services  to  other 
establishments  in  the  telecommunications  and 
broadcasting  industries  by  forwarding  and  receiving 
communications  signals  via  a  system  of  satellites  or 
reselling  satellite  telecommunications.”  Small 
Business  Administration,  NAICS  code  517310. 

’7 13  CFR  120.121,  NAICS  code  517310. 

’*  U.S.  Census  Bureau,  1997  Economic  Census, 
Subject  Service:  Information,  "Establishment  and 
Firm  Size,”  Table  4,  NAICS  513340  (Issued  Oct. 
2000). 


definition  under  the  Small  Business 
Administration  (SBA)  rules  applicable 
to  radio  broadcasting  stations,!® 
television  broadcasting  stations.^®  These 
definitions  provide  that  a  small  entity  is 
one  with  either  $6.0  million  or  less  in 
annual  receipts  for  a  radio  broadcasting 
station  or  $12.0  million  in  annual 
receipts  for  a  TV  station.®!  There  are 
currently  3,237  FM  translators  and 
boosters,  4913  TV  translators.®®  The 
FCC  does  not  collect  financial 
information  on  any  broadcast  facility 
and  the  Department  of  Commerce  does 
not  collect  financial  information  on 
these  auxiliary  broadcast  facilities.  We 
believe,  however,  that  most,  if  not  all,  of 
these  auxiliary  facilities  could  be 
classified  as  small  businesses  by 
themselves.  We  also  recognize  that  most 
translators  and  boosters  are  owned  by  a 
parent  station  which,  in  some  cases, 
would  be  covered  by  the  revenue 
definition  of  small  business  entity 
discussed  above.  These  stations  would 
likely  have  annual  revenues  that  exceed 
the  SBA  maximum  to  be  designated  as 
a  small  business  (as  noted,  either  $6.0 
million  for  a  radio  station  or  $12.0 
million  for  a  TV  station).  Furthermore, 
they  do  not  meet  the  Small  Business 
Act’s  definition  of  a  “small  business 
concern”  because  they  are  not 
independently  owned  and  operated. 

4.  Microwave  Services.  Microwave 
services  include  common  carrier,®® 
private-operational  fixed, ®‘‘  and 
broadcast  auxiliary  radio  services.®®  At 
present,  there  are  approximately  22,015 
common  carrier  fixed  licensees  and 
61,670  private  operational-fixed 
licensees  and  broadcast  auxiliary  radio 
licensees  in  the  microwave  services. 

The  Commission  has  not  yet  defined  a 
small  business  with  respect  to 


’*13  CFR  121.201,  NAICS  code  515112. 

3*13  CFR  121.201,  NAICS  code  515120. 

2’  13  CFR  121.201. 

22  FCC  News  Release,  Rroadcast  Station  Totals  as 
of  September  30,  1999,  No.  71831  (Jan.  21,  1999). 

23  See  47  CFR  101  et  seq.  (formerly,  part  21  of  the 
Commission’s  Rules). 

2<  Persons  eligible  under  parts  80  and  90  of  the 
Commission’s  rules  can  use  Private  Operational- 
Fixed  Microwave  services.  See  47  CFR  parts  80  and 
90.  Stations  in  this  service  are  called  operational- 
fixed  to  distinguish  them  from  common  carrier  and 
public  fixed  stations.  Only  the  licensee  may  use  the 
operational-fixed  station,  and  only  for 
communications  related  to  the  licensee’s 
commercial,  industrial,  or  safety  operations. 

26  Auxiliary  Microwave  Service  is  governed  by 
part  74  of  Title  47  of  the  Commission’s  Rules.  See 
47  CFR  part  74  et  seq.  Available  to  licensees  of 
broadcast  stations  and  to  broadcast  and  cable 
network  entities,  broadcast  auxiliary  microwave 
stations  are  used  for  relaying  broadcast  television 
signals  from  the  studio  to  the  transmitter,  or 
between  two  points  such  as  a  main  studio  and  an 
auxiliary  studio.  The  service  also  includes  mobile 
TV  pickups,  which  relay  signals  from  a  remote 
location  back  to  the  studio. 
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microwave  services.  For  purposes  of 
this  FRFA,  we  will  use  the  SBA’s 
definition  applicable  to  cellular  and 
other  wireless  communications 
companies — i.e.,  an  entity  with  no  more 
than  1,500  persons. We  estimate  that 
all  of  the  Fixed  Microwave  licensees 
(excluding  broadcast  auxiliary 
licensees)  would  qualify  as  small 
entities  under  the  SBA  definition  for 
radiotelephone  (wireless)  companies. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

The  rules  adopted  in  the  Eighth 
Report  and  Order  are  not  intended  to 
increase  the  reporting,  recordkeeping 
and  other  compliance  requirements  of 
any  licensee,  and  we  do  not  anticipate 
any  differential  treatment  to  be  received 
by  larger  and  smaller  entities.  The 
reporting  requirements  associated  with 
the  off-axis  EIRP  envelope  method  for 
reviewing  earth  station  applications  are 
the  same  as  the  reporting  requirements 
associated  with  one  of  the  earth  station 
application  procedures  adopted  in  the 
Fifth  Report  and  Order  in  IB  Docket  No, 
00-248,  70  FR  32249  (June  2,  2005). 
These  requirements  will  not  affect  small 
businesses  differently  from  other  non¬ 
routine  earth  station  applicants. 

E.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives:  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  small  entities;  (3)  the  use  of 
performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

In  this  Eighth  Report  and  Order,  the 
Commission  considers  and  rejects  a 
proposal  to  require  analog  video  earth 
station  operators  to  comply  with  an  off- 
axis  EIRP  envelope.  Commenters 
persuasively  argued  that  such  a 
requirement  would  have  been 
burdensome  for  all  analog  video  earth 
station  operators,  including  small 
business  analog  video  earth  station 
operators. 


26  See  13  CFR  121.201,  NAICS  code  517212. 
22  5U.S.C.  603(c)(lHc)(4). 


F.  Report  {p  Congress 

The  Commission  will  send  a  copy  of 
the  Eighth  Report  and  Order,  including 
this  FRFA,  in  a  report  to  be  sent  to 
Congress  and  the  Government 
Accountability  Office  pursuant  to  the 
Congressional  Review  Act,  see  5  U.S.C. 
801(a)(1)(A).  In  addition,  the 
Commission  will  send  a  copy  of  the 
Eighth  Report  and  Order,  including 
FRFA,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  A  copy  of  the  Eighth 
Report  and  Order  and  FRFA  (or 
summaries  thereof)  will  also  be 
published  in  the  Federal  Register.  See 
5  U.S.C.  604(b). 

Summary  of  Report  and  Order 

The  Eighth  Report  and  Order  adopts 
an  off-axis  equivalent  isotropically 
radiated  power  (EIRP)  approach  for 
licensing  non-routine  FSS  earth 
stations,  thus  giving  earth  station 
operators  greater  flexibility  to  make 
technical  adjustments  and  request 
routine  application  processing.  Part  25 
specifies  technical  requirements  for 
“routine”  FSS  earth  station 
applications.  “Routine”  applications  are 
those  that  can  be  granted  without  a 
detailed  engineering  review.  There  are 
many  non-routine  earth  stations  that  can 
be  licensed  without  increasing  the  risk 
of  harmful  interference,  but  determining 
whether  a  particular  non-routine  earth 
station  can  be  licensed  requires  a 
detailed  engineering  review.  Licensing 
non-routine  earth  stations  is  important 
because  they  are  often  used  to  provide 
broadband  Internet  access. 

The  off-axis  EIRP  approach  is  based 
on  a  limit  on  the  EIRP  of  side  lobes. 
Decreasing  the  diameter  of  an  earth 
station  antenna  increases  the  side  lobes. 
Increasing  the  power  into  an  earth 
station  antenna  also  increases  the  side 
lobes.  Thus,  an  earth  station  operator 
could  compensate  for  a  high  power  level 
by  increasing  its  antenna  diameter,  or 
vice  versa.  An  off-axis  EIRP  rule  would 
make  it  easier  for  earth  station  license 
applicants  to  make  these  trade-offs,  and 
to  obtain  Commission  authorizations  on 
a  more  expedited  basis. 

The  Eighth  Report  and  Order  also 
adopts  rules  based  on  a  study  on 
contention  protocols  submitted  by  a 
commenter  in  this  proceeding.  This 
contention  protocol  issue  is  related  to 
very  small  aperture  terminal  (VSAT) 
networks.  VSAT  networks  are  generally 
comprised  of  a  hub  station  transmitting 
to  a  satellite,  which  then  transmits  the 
signal  to  multiple  remote  earth  stations, 
or  vice  versa.  VSAT  networks  use  a 
number  of  different  techniques,  or 
protocols,  to  prevent  or  limit 


interference  among  the  multiple  remote 
earth  stations,  and  to  prevent  them  from 
interfering  with  other  adjacent  satellite 
networks.  Sometimes,  the  remotes  are 
assigned  different  frequencies,  or 
transmit  times.  This  is  known  as 
Frequency  Division  Multiple  Access 
(FDMA),  and  Time  Division  Multiple 
Access  (TDMA).  Other  protocols  are 
referred  to  as  ‘^contention  protocols.” 
Under  this  approach,  the  VSAT  system 
operator  allows  simultaneous 
transmissions  to  interfere  with  each 
other,  but  uses  statistical  techniques  to 
keep  the  intra-VSAT  network 
interference  to  a  minimum. 

Simultaneous  transmissions  in 
contention  protocol  usage  are  called 
“collisions.”  Collisions  result  in  power 
levels  in  excess  of  the  levels  allowed  by 
the  Commission’s  rules,  although  for  no 
more  than  tens  of  milliseconds. 
Originally,  the  Commission  assumed 
that  the  power  levels  during 
“collisions”  could  increase  the 
likelihood  of  harmful  interference. 
Therefore,  the  Commission  has 
requested  comment  on  a  number  of 
proposals  over  the  course  of  this 
proceeding  to  limit  various  aspects  of 
contention  protocol  usage  to  reduce  the 
probability  and  duration  of  collisions. 
However,  the  record  in  this  proceeding 
includes  a  technical  study  that 
convincingly  shows  contention  protocol 
usage  decreases  the  likelihood  of 
harmful  interference  in  most  areas  of  the 
country,  and  the  increases  in  other  areas 
are  de  minifnis.  Based  on  this  study,  the 
Eighth  Report  and  Order  decides  not  to 
adopt  any  of  the  contention  protocol 
proposals  considered  previously  in  this 
proceeding.  Instead,  contention  protocol 
users  are  required  to  be  “reasonable,” 
which  is  defined  as  not  increasing  the 
likelihood  of  harmful  interference  any 
more  than  the  sample  VSAT  networks 
modeled  in  the  study  discussed  in  the 
Eighth  Report  and  Order. 

In  addition,  the  Eighth  Report  and 
Order  considers  and  rejects  a  proposal 
to  revise  procedures  for  licensing  earth 
stations  in  the  Quiet  Zone.  The  “Quiet 
Zone”  is  a  13,000  square  mile  area  in 
Virginia,  West  Virginia,  and  Maryland, 
created  to  protect  radio  astronomy.  The 
current  procedure,  in  place  since  1958, 
requires  the  Commission  to  notify  the 
National  Radio  Astronomy  Observatory 
(NRAO)  when  it  receives  an  application 
for  an  earth  station  in  the  Quiet  Zone. 

In  an  earlier  phase  of  this  proceeding, 
NRAO  proposed  replacing  the 
traditional  notification  procedure  with  a 
coordination  procedure.  The  Eighth 
Report  and  Order  does  not  adopt 
NRAO’s  proposal,  because  the  current 
notification  requirement  has  been  in 
place  since  1958,  and  nothing  in  the 
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record  suggests  that  it  has  not  been 
sufficient. 

Finally,  the  Commission  considers 
several  miscellaneous  issues  raised  in 
petitions  for  reconsideration  of  the  Fifth 
Report  and  Order  in  IB  Docket  No.  00- 
248,  70  FR  32249  (June  2,  2005),  the 
Sixth  Report  and  Order  in  IB  Docket  No. 
00-248,  70  FR  33373  (June  8,  2005),  and 
the  1996  Streamlining  Order,  62  FR 
5924  (Feb.  10,  1997).  Based  on  those 
petitions  for  reconsideration,  the 
Commission  clarified,  among  other 
things,  that  non-routine  earth  stations 
need  not  be  afforded  more  protection 
from  interference  than  a  routine  earth 
station  would.  The  Commission  also 
clarified  the  satellites  with  whom  a 
target  satellite  operator  must  coordinate 
prior  to  the  time  a  non-routine  earth 
station  operator  communicating  with 
that  target  satellite  operator  plans  to 
begin  operations.  All  other  issues  raised 
in  these  petitions  for  reconsideration 
were  dismissed  as  moot,  denied  because 
they  were  outside  the  scope  of  the 
proceeding,  or  denied  because  the 
Commission  had  considered  and 
rejected  the  petitioner’s  proposal  in  a 
previous  Order. 

Ordering  Clauses 

Accordingly,  it  is  ordered,  pursuant  to 
sections  4(i),  7(a),  303(c).  303(f),  303(g), 
and  303  (r)  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  154(i), 
157(a),  303(c),  303(f),  303(g),  303(r),  that 
this  Eighth  Report  and  Order  in  IB 
Docket  No.  00-248  is  hereby  adopted. 

It  is  further  ordered  that  part  25  of  the 
Commission’s  rules  is  amended  as  set 
forth  below.  An  announcement  of  the 
effective  date  of  these  rule  revisions  will 
be  published  in  the  Federal  Register. 

It  is  further  ordered  that  the  Consumer 
and  Governmental  Affairs  Bureau, 
Reference  Information  Center,  shall 
send  a  copy  of  this  Order,  including  the 
Final  Regulatory  Flexibility 
Certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

It  is  further  ordered,  pursuant  to 
§  1.106  of  the  Commission’s  rules,  47 
CFR  1.106,  that  the  Petition  for 
Reconsideration  of  the  Fifth  Report  and 
Order  filed  by  the  Satellite  Industry 
Association  (SIA)  is  granted  in  part  and 
denied  in  part. 

It  is  further  ordered,  pursuant  to 
§  1.106  of  the  Commission’s  rules,  47 
CFR  1.106,  that  the  Petition  for 
Reconsideration  of  the  Sixth  Report  and 
Order  filed  by  SIA  is  Granted. 

It  is  further  ordered,  pursuant  to 
§  1.106  of  the  Commission’s  rules,  47 
CFR  1.106,  that  the  Petition  for 
Reconsideration  of  the  Sixth  Report  and 


Order  filed  by  Boeing  is  dismissed  as 
moot. 

It  is  further  ordered,  pursuant  to 
§  1.106  of  the  Commission’s  rules,  47 
CFR  1.106,  that  the  Petitions  for 
Reconsideration  of  the  1996 
Streamlining  Order  filed  by  EDS 
Corporation  (EDS)  and  GE  American 
Communications,  Inc.  (GE  Americom) 
are  dismissed  as  moot. 

It  is  further  ordered,  pursuant  to 
§  1.106  of  the  Commission’s  rules,  47 
CFR  1.106,  that  the  Petition  for 
Reconsideration  of  the  1 996 
Streamlining  Order  filed  by  Telquest 
Ventures,  Inc.  (Telquest)  is  denied. 

List  of  Subjects  in  47  CFR  Part  25 

Satellites. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  25  as 
follows: 

PART  25— SATELLITE 
COMMUNICATIONS 

■  1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  701-744.  Interprets  or 
applies  Sections  4,  .301,  302,  303,  307,  309, 
and  332  of  the  Communications  Act,  as 
amended,  47  U.S.C.  Sections  154,  301,  302, 
303,  307,  309,  and  332,  unless  otherwise 
noted. 

■  2.  Section  25.115  is  amended  by 
adding  paragraphs  (h)  and  (i)  to  read  as 
follows: 

§  25.1 1 5  Application  for  earth  station 
authorizations. 

*  *  *  ★  ★ 

(h)  Any  earth  station  applicant  filing 
an  application  pursuant  to  §  25.218  of 
this  chapter  must  file  three  tables 
showing  the  off-axis  EIRP  level  of  the 
proposed  earth  station  antenna  of  the 
plane  of  the  geostationary  orbit,  the 
elevation  plane,  and  towards  the 
horizon.  In  each  table,  the  EIRP  level 
must  be  provided  at  increments  of  0.1° 
for  angles  between  0°  and  10°  off-axis, 
and  at  increments  of  5°  for  angles 
between  10°  and  180°  off-axis. 

(1)  For  purposes  of  the  off-axis  EIRP 
table  in  the  plane  of  the  geostationary 
orbit,  the  off-axis  angle  is  the  angle  in 
degrees  from  the  line  connecting  the 
focal  point  of  the  antenna  to  the  target 
satellite,  within  the  plane  determined 
by  the  focal  point  of  the  antenna  and  the 
line  tangent  to  the  arc  of  the 
geostationary  satellite  orbit  at  the 
position  of  the  target  satellite. 

(2)  For  purposes  of  the  off-axis  EIRP 
table  in  the  elevation  plane,  the  off-axis 


angle  is  the  angle  in  degrees  from  the 
line  connecting  the  focal  point  of  the 
antenna  to  the  target  satellite,  within  the 
plane  perpendicular  to  the  plane 
determined  by  the  focal  point  of  the 
antenna  and  the  line  tangent  to  the  arc 
of  the  geostationary  satellite  orbit  at  the 
position  of  the  target  satellite. 

,  (3)  For  purposes  of  the  off-axis  EIRP 

table  towards  the  horizon,  the  off-axis 
angle  is  the  angle  in  degrees  from  the 
line  determined  by  the  intersection  of 
the  horizontal  plane  and  the  elevation 
plane  described  in  paragraph  (h)(2)  of 
this  section,  in  the  horizontal  plane.  The 
horizontal  plane  is  the  plane 
determined  by  the  focal  point  of  the 
antenna  and  the  horizon. 

(4)  In  addition,  in  an  attachment  to  its 
application,  the  earth  station  applicant 
must  certify  that  it  will  limit  its  pointing 
error  to  0.5°,  or  demonstrate  that  it  will 
comply  with  the  applicable  off-axis 
EIRP  envelopes  in  §  25.218  of  this  part 
when  the  antenna  is  mispointed  at  its 
maximum  pointing  error. 

(i)  Any  earth  station  applicant  filing 
an  application  for  a  VSAT  network 
made  up  of  FSS  earth  stations  and 
planning  to  use  a  contention  protocol 
must  include  in  its  application  a 
certification  that  it  will  comply  with  the 
requirements  of  §  25.134(g)(4). 

■  3.  Section  25.134  is  amended  by 
adding  paragraph  (g)(4)  to  read  as 
follows: 

§  25.1 34  Licensing  provisions  of  Very 
Small  Aperture  Terminal  (VSAT)  and  C-band 
Small  Aperture  Terminal  (CSAT)  networks. 
***** 

(g)  *  *  * 

(4)  Any  earth  station  applicant  filing 
an  application  to  operate  a  VSAT 
network  after  December  24,  2008  in  the 
Ku-band  and  planning  to  use  a 
contention  protocol  must  certify  that  its 
contention  protocol  usage  will  be 
reasonable. 

***** 

■  4.  Section  25.138  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§25.138  Blanket  Licensing  provisions  of 
GSO  FSS  Earth  Stations  in  the  18.3-18.8 
GHz  (space-to-Earth),  19.7-20.2  GHz  (space- 
to-Earth),  28.35-28.6  GHz  (Earth-to-space), 
and  29.25-30.0  GHz  (Earth-to-space)  bands. 

(a)  *  *  * 

(4)  GSO  F'SS  earth  station  antenna  off- 
axis  EIRP  spectral  density  for  cross- 
polarized  signals  shall  not  exceed  the 
following  values,  in  all  directions 
relative  to  the  GSO  arc,  under  clear  sky 
conditions: 
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'  ... 

8.5-25Io9(0)-1OIo9{N) . 

.  dBW/40  kHz  . 

For . 

2.0°  <  0  <  7.0° 

-1 2.63-1  0Io9(N)  . 

.  dBW/40  kHz  . 

For . 

7.0°  <05  9.23° 

where  0  is  the  angle  in  degrees  from  the  axis 
of  the  main  lobe.  For  systems  where  more 
than  one  earth  station  is  expected  to  transmit 
simultaneously  in  the  same  bandwidth,  e.g., 
CDMA  systems,  N  is  the  likely  maximum ' 
number  of  simultaneously  transmitting  co¬ 
frequency  earth  stations  in  the  receive  beam 
of  the  satellite.  N=1  for  TDMA  and  FDM  A 
systems. 


29— 25I09 1  u6 

8 . 

32-25logio9 
-10  . 


■  5.  Section  25.209  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)(1), 
removing  and  reserving  paragraph  (d), 
revising  paragraph  (f),  and  removing 
and  reserving  paragraph  (g),  to  read  as 
follows: 

§  25.209  Antenna  performance  standards. 

(a)  The  gain  of  any  antenna  to  be 
employed  in  transmission  from  an  earth 


station  in  the  fixed-satellite  service  shall 
lie  below  the  envelope  defined  below: 

(1)  In  the  plane  of  the  geostationary 
satellite  orbit  as  it  appears  at  the 
particular  earth  station  location,  for 
earth  stations  not  operating  in  the  Ka- 
band  or  conventional  Ku-band: 


1.5°  <0  <7° 
7°  <  0  <  9.2° 
9.2°  <  0  <  48° 
48°  <  0<  180° 


where  0  is  the  angle  in  degrees  from  the  axis  degrees.  For  0  greater  than  7.0  degrees,  the 

of  the  main  lobe,  and  dBi  refers  to  dB  relative  envelope  may  be  exceeded  by  no  more  than 


to  an  isotropic  radiator.  For  the  purposes  of 
this  section,  the  peak  gain  of  an  individual 
sidelobe  may  not  exceed  the  envelope 
defined  above  for  0  between  1.5  and  7.0 


29— 25log]o0  . 

8 . 

32-25logio8  . 

-10  . 

0 . 


10%  of  the  sidelobes,  provided  no  individual 
sidelobe  exceeds  the  gain  envelope  given 
above  by  more  than  3  dB. 


(2)  In  the  plane  of  the  geostationary 
satellite  orbit  as  it  appears  at  the 
particular  earth  station  location,  for 
earth  stations  operating  in  the  Ka-band 
or  conventional  Ku-band: 


1.5°  <0^7° 
7°  <  0  5  9.2° 
9.2°  <  0  <  48° 
48°  <  0  <  85° 
85°<0<18O° 


(3)  In  all  other  directions,  or  in  the  paths,  for  all  earth  stations  not  operating 
plane  of  the  horizon  including  any  out-  in  the  Ka-band  or  conventional  Ku- 
of-plane  potential  terrestrial  interference  band: 


32-25109)00  .  dBi 

-10 .  dBi 


Outside  the  main  beam,  the  gain  of 
the  antenna  shall  lie  below  the  envelope 
defined  by: 


For .  3°  <  0  <  48° 

For .  48°  <0^180° 


where  0  and  dBi  are  defined  above.  For  the 
purposes  of  this  section,  the  envelope  may  be 
exceeded  by  no  more  than  10%  of  the 
sidelobes  provided  no  individual  sidelobe 
exceeds  the  gain  envelope  given  above  by 
more  them  6  dB.  The  region  of  the  main 


reflector  spillover  energy  is  to  be  interpreted 
as  a  single  lobe  and  shall  not  exceed  the 
envelope  by  more  than  6  dB. 

(4)  In  all  other  directions,  or  in  the 
plane  of  the  horizon  including  any  out- 
of-plane  potential  terrestrial  interference 


paths,  for  all  earth  stations  operating  in 
the  Ka-band  or  conventional  Ku-band: 

Outside  the  main  beam,  the  gain  of 
the  antenna  shall  lie  below  the  envelope 
defined  by: 


For .  3°  <  0  <  48° 

For .  48°  <  0  ^  85° 

For .  85°<0<18O° 


where  0  and  dBi  are  defined  above.  For  the 
purposes  of  this  section,  the  envelope  may  be 
exceeded  by  no  more  than  10%  of  the 
sidelobes  provided  no  individual  sidelobe 
exceeds  the  gain  envelope  given  above  by 
more  than  6  dB.  The  region  of  the  main 
reflector  spillover  energy  is  to  be  interpreted 
as  a  single  lobe  and  shall  not  exceed  the 
envelope  by  more  than  6  dB. 


(5)  Elliptical  earth  station  antennas 
may  be  operated  only  when  the  major 
axis  of  the  antenna  is  aligned  with  the 
plane  of  the  geostationary  satellite  orbit 
as  it  appears  at  the  particular  earth 
station  location. 

(b)  The  off-axis  cross-polarization  gain 
of  any  antenna  to  be  employed  in 


transmission  from  an  earth  station  to  a 
space  station  in  the  domestic  fixed- 
satellite  service  shall  be  defined  as 
follows: 

(1)  In  the  plane  of  the  geostationary 
satellite  orbit  as  it  appears  at  the 
particular  earth  station  location: 


19-25109)00  .  dBi  .  For .  1.8°  <  0  <  7° 

-2  .  dBi., .  For .  7°  <  0  <  9.2° 


. . 
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where  0  is  the  angle  in  degrees  from  the  axis  (2)'In  all  other  directions,  or  in  the  of-plane  potential  terrestrial  interference 
of  the  main  lobe,  and  dBi  refers  to  dB  relative  plane  of  the  horizon  including  any  out-  paths: 
to  an  isotropic  radiator. 


19— 25logio0 

-2 . 


dBi 

dBi 


For 

For 


3°  <  0  <  7° 
7°  <  0  <  9.2° 


where  0  and  dBi  are  defined  above. 

(c)(1)  Earth  station  antennas  licensed 
for  reception  of  radio  transmissions 
from  a  space  station  in  the  fixed-satellite 
service  are  protected  from  radio 
interference  caused  by  other  space 
stations  only  to  the  degree  to  which 
harmful  interference  would  not  be 
expected  to  be  caused  to  an  earth  station 
employing  an  antenna  conforming  to  the 
referenced  patterns  defined  in 
paragraphs  (a)  and 

(b)  of  this  section,  and  protected  from 
radio  interference  caused  by  terrestrial 
radio  transmitters  identified  by  the 
frequency  coordination  process  only  to 
the  degree  to  which  harmful 
interference  would  not  be  expected  to 
be  caused  to  an  earth  station  conforming 
to  the  reference  pattern  defined  in 
paragraphs  (a)(3)  and  (a)(4)  of  this 
section. 

***** 

(f)  An  earth  station  with  an  antenna 
not  conforming  to  the  standards  of 
paragraphs  (a)  and  (b)  of  this  section 
will  be  authorized  only  if  the  applicant 
meets  its  burden  of  demonstrating  that 
its  antenna  will  not  cause  unacceptable 
interference.  For  ESVs  in  the  C-band, 
this  demonstration  must  comply  with 
the  procedures  set  forth  in  §  25.221.  For 
ESVs  in  the  Ku-band,  this 
demonstration  must  comply  with  the 
procedures  set  forth  in  §  25.222.  For 
feeder-link  earth  stations  in  the  17/24 


GHz  BSS,  this  demonstration  must 
comply  with  the  procedures  set  forth  in 
§  25.223.  For  other  FSS  earth  stations, 
this  demonstration  must  comply  with 
the  procedures  set  forth  in  §§  25.218  or 
25.220.  In  any  case,  the  Commission 
will  impose  appropriate  terms  and 
conditions  in  its  authorization  of  such 
facilities  and  operations. 
***** 

■  6.  Section  25.212  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  25.21 2  Narrowband  analog 
transmissions,  digital  transmissions,  and 
video  transmissions  in  the  GSO  Fixed- 
Satellite  Service. 

***** 

(c)  In  the  14.0  through  14.5  GHz  band, 
an  earth  station  with  an  antenna 
equivalent  diameter  of  1.2  meters  or 
greater  may  be  routinely  licensed  for 
transmission  of  narrowband  analog 
services  with  bandwidths  up  to  200  kHz 
if  the  maximum  input  power  spectral 
density  into  the  antenna  does  not 
exceed  —  8  dBW/4  kHz  and  the 
maximum  transmitted  satellite  carrier 
EIRP  density  does  not  exceed  17  dBW/ 

4  kHz.  Such  earth  stations  may  be 
routinely  licensed  for  transmission  of 
narrowband  and/or  wideband  digital 
services,  including  digital  video 
services,  if  the  maximum  input  spectral 
power  density  into  the  antenna  does  not 
exceed  —14  dBW/4  kHz,  and  the 


maximum  transmitted  satellite  carrier 
EIRP  density  does  not  exceed  +10.0 
dBW/4  kHz.  Antennas  transmitting  in 
the  14.0  through  14.5  GHz  band  with  a 
major  and/or  minor  axis  smaller  than 
1.2  meters  are  subject  to  the  provisions 
of  §  25.220,  which  may  include  power 
reduction  requirements. 

*  *  *  *  *"* 

■  7.  Section  25.218  is  added  to  read  as 
follows: 

§  25.21 8  Off-axis  EIRP  envelopes  for  FSS 
earth  station  operations. 

(a)  This  section  applies  to  all  earth 
station  applications,  except  for: 

(1)  ESV  applications, 

(2)  Analog  video  earth  station 
applications, 

(3)  Applications  for  feeder-link  earth 
stations  in  the  17/24  GHz  BSS. 

(b)  Earth  station  applications  subject 
to  this  section  are  eligible  for  routine 
processing  if  they  meet  the  applicable 
off-axis  EIRP  envelope  set  forth  in  this 
section  below.  For  purposes  of  this 
section,  the  term  “extended  Ku-band”  is 
the  10.7  through  11.7  GHz,  12.75 
through  13.25  GHz,  and  13.75  through 
14.0  GHz  band.  The  term  “conventional 
Ku-band”  is  defined  in  §  25.201  of  this 
chapter. 

(c)  C-band  analog  earth  station 
operations.  (1)  In  the  plane  of  the 
geostationary  satellite  orbit  as  it  appears 
at  the  particular  earth  station  location: 


29.5-25logio0  . 

dBW/4  kHz  . 

For . 

1 .5°  <  0  <  7° 

8.5 . 

dBW/4  kHz  . 

For . . . 

7°  <  0  <  9.2° 

32.5-25logio0  . 

dBW/4  kHz  . 

For . .' . 

9.2°  <  0  <  48° 

-9.5  . 

dBW/4  kHz  . 

For . 

48°  <  0  <  180° 

I 

I 


where  0  is  the  angle  in  degrees  from  the  line 
connecting  the  focal  point  of  the  antenna  to 
the  target  satellite,  and  the  geostationary  orhit 
plane  is  determined  by  the  focal  point  of  the 
antenna  and  the  line  tangent  to  the  arc  of  the 
geostationary  satellite  orbit  at  the  position  of 
the  target  satellite.  For  the  purposes  of  this 


section,  the  peak  EIRP  of  an  individual 
sidelobe  may  not  exceed  the  envelope 
defined  above  for  0  between  1.5°  and  7.0°. 
For, 0  greater  than  7.0°,  the  envelope  may  be 
exceeded  by  no  more  than  10%  of  the 
sidelobes,  provided  no  individual  .sidelobe 


exceeds  the  envelope  given  above  by  more 
than  3  dB. 

(2)  In  all  other  directions,  or  in  the 
plane  of  the  horizon  including  any  out- 
of-plane  potential  terrestrial  interference 
paths: 


32.5-25logio0  . 

dBW/4  kHz  . . . 

For . 

3°  <  0  <  48° 

-9.5  . • 

dBW/4  kHz  . 

For . 

48°  <  0  <  180° 

where  0  is  the  angle  in  degrees  from  the  line 
connecting  the  focal  point  of  the  antenna  to 
the  target  satellite,  within  any  plane  that 
includes  that  line,  with  the  exception  of  the 
plane  determined  by  the  focal  point  of  the 
antenna  and  the  line  tangent  to  the  arc  of  the 


geostationary  satellite  orbit  at  the  position  of 
the  target  satellite.  For  the  purposes  of  this 
section,  the  envelope  may  be  exceeded  by  no 
more  than  10%  of  the  sidelobes  provided  no 
individual  sidelobe  exceeds  the  envelope 
given  above  by  more  than  6  dB.  The  region 


of  the  main  reflector  spillover  energy  is  to  be 
interpreted  as  a  single  lobe  and  shall  not 
exceed  the  envelope  by  more  than  6  dB. 

(d)  C-band  digital  earth  station 
operations.  (1)  ’In  the  plane  of  the 
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geostationary  satellite  orbit  as  it  appears 
at  the  particular  earth  station  location: 


26.3-1Olog,o(N)-25log,o0  . 

dBW/4  kHz  . . . 

^  1 

1.5°<0<7° 

5.3-1 0log,n(N)  . 

dBW/4  kHz  . . . 

For . 

7°  <  0  <  9.2° 

29.3-1Ologio(N)-25log,o0  . 

dBW/4  kHz  . . . . . 

For . 

9.2°  <  0  <  48° 

-12.7-10log,o(N)  . 

dBW/4  kHz  . : . . . 

For . 

48°  <  0  <  180° 

where  9  and  the  plane  of  the  geostationary 
satellite  orbit  are  defined  in  paragraph  (c)(1) 
of  this  section,  and  N  is  defined  below.  For 
the  purposes  of  this  section,  the  peak  EIRP 
of  an  individual  sidelobe  may  not  exceed  the 
envelope  defined  above  for  0  between  1.5° 
and  7.0°.  For  0  greater  than  7.0°,  the  envelope 
may  be  exceeded  by  no  more  than  10%  of  the 


sidelobes,  provided  no  individual  sidelobe 
exceeds  the  envelope  given  above  by  more 
than  3  dB.  For  digital  SCPC  using  frequency 
division  multiple  access  (FDMA)  or  time 
division  multiple  access  (TDMA)  technique, 
N  is  equal  to  one.  For  digital  SGPC  using 
code  division  multiple  access  (CDMA) 
technique,  N  is  the  maximum  number  of  co¬ 


frequency  simultaneously  transmitting  earth 
stations  in  the  same  satellite  receiving  beam. 

(2)  In  all  other  directions,  or  in  the 
plane  of  the  horizon  including  any  out- 
of-plane  potential  terrestrial  interference 
paths: 


29.3-1 0log,o(N)-251og, 00  . 

dBW/4  kHz  . 

For . : . 

3°  <  9  <  48° 

- 

-1 2.7-1  Olog,o(N)  . 

dBW/4  kHz  . 

For . 

48°  <  0<  180° 

where  0  is  defined  in  paragraph  (c)(2)  of  this 
section,  and  N  is  defined  in  paragraph  (d)(1) 
of  this  section.  For  the  purposes  of  this 
section,  the  envelope  may  be  exceeded  by  no 
more  than  10%  of  the  sidelobes  provided  no 


individual  sidelobe  exceeds  the  envelope 
given  above  by  more  than  6  dB.  The  region 
of  the  main  reflector  spillover  energy  is  to  be 
interpreted  as  a  single  lobe  and  shall  not 
exceed  the  envelope  by  more  than  6  dB. 


(e)  Conventional  Ku-band. analog 
earth  station  operations.  (1)  In  the  plane 
of  the  geostationary  satellite  orbit  as  it 
appears  at  the  particular  earth  station 
location: 


21-25logio0  . 

dBW/4  kHz  . 

For . 

1 .5°  <  0  <  7° 

0 . 

dBW/4  kHz  . 

For . 

7°  <  9  <  9.2° 

24— 25IOQ10B  . 

dBW/4  kHz  . 

For . 

9.2°  <  0  <  48° 

-18  . 

dBW/4  kHz  . . . 

For . 

48°  <  0  <  85° 

-8  . . . 

dBW/4  kHz  . . . 

For . 

85°  <  0  <  180° 

where  0  and  the  plane  of  the  geostationary 
satellite  are  defined  in  paragraph  (c)(1)  of  this 
section.  For  the  purposes  of  this  section,  the 
peak  EIRP  of  an  individual  sidelobe  may  not 
exceed  the  envelope  defined  above  for  0 


between  1.5°  and  7.0°.  For  0  greater  than  7.0°, 
the  envelope  may  be  exceeded  by  no  more 
than  10%  of  the  sidelobes,  provided  no 
individual  sidelobe  exceeds  the  envelope 
given  above  by  more  than  3  dB. 


(2)  In  all  other  directions,  or  in  the 
plane  of  the  horizon  including  any  out- 
of-plane  potential  terrestrial  interference 
paths: 


24-25logio0  . . 

dBW/4  kHz  . 

For . 

3°  <  0  <  48° 

-18  . 

dBW/4  kHz  . 

For . 

48°  <  0  <  85° 

-8  . 

_ 

dBW/4  kHz  . 

For . 

85°  <  0  S  180° 

where  0  is  defined  in  paragraph  (c)(2)  of  this 
section.  For  the  purposes  of  this  section,  the 
envelope  may  be  exceeded  by  no  more  than 
10%  of  the  sidelobes  provided  no  individual 
sidelobe  exceeds  the  envelope  given  above  by 


more  than  6  dB.  The  region  of  the  main 
reflector  spillover  energy  is  to  be  interpreted 
as  a  single  lobe  and  shall  not  exceed  the 
envelope  by  more  than  6  dB. 


(f)  Conventional  Ku-band  digital  earth 
station  operations.  (1)  In  the  plane  of 
the  geostationary  satellite  orbit  as  it 
appears  at  the  particular  earth  station 
location: 


15-1Ologio(N)-25logio0  . 

dBW/4  kHz  . 

For . 

1.5°  <9  <7° 

-6-10log,„(N)  . 

dBW/4  kHz  . 

For . 

7°  <  0  ^  9.2° 

18-1Olog,o(N)-25log,o0  . 

dBW/4  kHz  . . . 

For . 

9.2°  <  0  <  48° 

-24-10log,o(N)  . 

dBW/4  kHz  . 

For . 

48°  <  0  <  85° 

-14-10log,o(N)  . j 

dBW/4  kHz  . 

For . 

85°  <05  180° 

where  0  and  the  plane  of  the  geostationary 
satellite  orbit  are  defined  in  paragraph  (c)(1) 
of  this  section,  and  N  is  defined  below.  For 
the  purposes  of  this  section,  the  peak  EIRP 
of  an  individual  sidelobe  may  not  exceed  the 
envelope  defined  above  for  0  between  1.5° 
and  7.0°.  For  0  greater  than  7.0°,  the  envelope 
may  be  exceeded  by  no  more  than  10%  of  the 


sidelobes,  provided  no  individual  sidelobe 
exceeds  the  envelope  given  above  by  more 
than  3  dB.  For  digital  SCPC  using  frequency 
division  multiple  access  (FDMA)  or  time 
division  multiple  access  (TDMA)  technique, 
N  is  equal  to  one.  For  digital  SCPC  using 
code  division  multiple  access  (CDMA) 
technique,  N  is  the  maximum  number  of  co¬ 


frequency  simultaneously  transmitting  earth 
stations  in  the  same  satellite  receiving  beam. 

(2)  In  all  other  directions,  or  in  the 
plane  of  the  horizon  including  any  out- 
of-plane  potential  terrestrial  interference 
paths: 


18-1Olog,o(N)-25log,o0  . 

dBW/4  kHz  . 

For . . . 

3°  <  0  5  48° 

-24-10log,o(N)  . 

dBW/4  kHz  . 

For . 

48°  <  0  <  85° 
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14-10log,o(N)  .  dBW/4kHz 


For  .  85“  <  0  <  180 


where  0  is  defined  in  paragraph  (c)(2)  of  this 
section,  and  N  is  defined  in  paragraph  (f)(1) 
of  this  section.  For  the  purposes  of  this 
section,  the  envelope  may  be  exceeded  by  no 
more  than  10%  of  the  sidelohes  provided  no 


individual  sidelobe  exceeds  the  envelope 
given  above  by  more  than  6  dB.  The  region 
of  the  main  reflector  spillover  energy  is  to  be 
interpreted  as  a  single  lobe  and  shall  not 
exceed  the  envelope  by  more  than  6  dB. 


(g)  Extended  Ku-band  analog  earth 
station  operations.  (1)  In  the  plane  of 
the  geostationary  satellite  orbit  as  it 
appears  at  the  particular  earth  station 
location: 


21-25logio0  . 

dBW/4  kHz  . 

For . 

1.5°<0<7° 

0 . 

dBW/4  kHz  . 

For . 

7°  <  0  <  9.2° 

24-25iogio0  . 

dBW/4  kHz  . 

For . 

9.2°  <  0  <  48° 

-18  . 

dBW/4  kHz  . 

For . 

48°<0<18O° 

where  0  and  the  plane  of  the  geostationary 
satellite  orbit  are  defined  in  paragraph  (c)(1) 
of  this  section.  For  the  purposes  of  this 
section,  the  peak  EIRP  of  an  individual 
sidelobe  may  not  exceed  the  envelope 
defined  above  for  0  between  1.5°  and  7.0°. 


For  0  greater  than  7.0°,  the  envelope  may  be 
exceeded  by  no  more  than  10%  of  the 
sidelobes,  provided  no  individual  sidelobe 
exceeds  the  envelope  given  above  by  more 
than  3  dB. 


(2)  In  all  other  directions,  or  in  the 
plane  of  the  horizon  including  any  out- 
of-plane  potential  terrestrial  interference 
paths: 


24-25log,o0  . 

dBW/4  kHz  . . . 

For  . 

3°  <  0  <  48° 

-18  . 

dBW/4  kHz  . 

For . 

48°  <  0  <  180° 

where  0  is  defined  in  paragraph  (c)(2)  of  this 
section.  For  the  purposes  of  this  section,  the 
envelope  may  be  exceeded  by  no  more  than 
10%  of  the  sidelobes  provided  no  individual 
sidelobe  exceeds  the  envelope  given  above  by 


more  than  6  dB.  The  region  of  the  main 
reflector  spillover  energy  is  to  be  interpreted 
as  a  single  lobe  and  shall  not  exceed  the 
envelope  by  more  than  6  dB. 


(h)  Extended  Ku-band  digital  earth 
station  operations.  (1)  In  the  plane  of 
the  geostationary  satellite  orbit  as  it 
appears  at  the  particular  earth  station 
location: 


15“10logio(N)— 25logio0  . 

dBW/4  kHz  . 

For . 

1 .5°  <  0  <  7° 

-6-10log,„(N)  . 

dBW/4  kHz  . 

For . 

7°  <  0  <  9.2° 

18-1Olog,(,(N)-25log,o0  . 

dBW/4  kHz  . 

For . 

9.2°  <  0  <  48° 

-24-10log,o(N)  . 

dBW/4  kHz  . 

For . 

48°  <  0  <  180° 

where  0  and  the  plane  of  the  geostationary 
satellite  orbit  are  defined  in  paragraph  (c)(1) 
of  this  section,  and  N  is  defined  below.  For 
the  purposes  of  this  section,  the  peak  EIRP 
of  an  individual  sidelobe  may  not  exceed  the 
envelope  defined  above  for  0  between  1.5° 
and  7.0°.  For  0  greater  than  7.0°,  the  envelope 
may  be  exceeded  by  no  more  than  10%  of  the 


sidelobes,  provided  no  individual  sidelobe 
exceeds  the  envelope  given  above  by  more 
than  3  dB.  For  digital  SCPC  using  frequency 
division  multiple  access  (FDMA)  or  time 
division  multiple  access  (TDMA)  technique, 
N  is  equal  to  one.  For  digital  SCPC  using 
code  division  multiple  access  (CDMA) 
technique,  N  is  the  maximum  number  of  co¬ 


frequency  simultaneously  transmitting  earth 
stations  in  the  same  satellite  receiving  beam. 

(2)  In  all  other  directions,  or  in  the 
plane  of  the  horizon  including  any  out- 
of-plane  potential  terrestrial  interference 
paths: 


18-1Olog,«(N)-25log,o0  . 

dBW/4  kHz  . 

For . 

3°  <  0  <  48° 

-24-10log,o(N)  . 

J _ 1 

dBW/4  kHz  . 

For . 

48°  <  0  <  85° 

where  0  is  defined  in  paragraph  (c)(2)  of  this 
section  and  N  is  defined  in  paragraph  (h)(1) 
of  this  section.  For  the  purposes  of  this 
section,  the  envelope  may  be  exceeded  by  no 
more  than  10%  of  the  sidelobes  provided  no 
individual  sidelobe  exceeds  the  envelope 
given  above  by  more  than  6  dB.  The  region 
of  the  main  reflector  spillover  energy  is  to  be 
interpreted  as  a  single  lobe  and  shall  not 
exceed  the  envelope  by  more  than  6  dB. 

■  8.  Section  25.220  is  amended  by 
revising  paragraphs  (a)  and  (d),  and 
removing  and  reserving  paragraphs  (c), 
(e),  and  (f),  to  read  as  follows: 

§  25.220  Non-conforming  transmit/receive 
earth  station  operations. 

(a)(1)  This  section  applies  to  earth 
station  applications,  other  than  ESV 


applications  and  17/24  GHz  BSS  feeder 
link  applications,  in  which  the 
proposed  earth  station  operations  do  not 
fall  within  the  applicable  off-axis  EIRP 
envelope  specified  in  Section  25.218  of 
this  chapter. 

(2)  The  requirements  for  petitions  to 
deny  applications  filed  pursuant  to  this 
section  are  set  forth  in  §  25.154. 
***** 

(d)(1)  The  applicant  must  submit  the 
certifications  listed  in  paragraphs 
(d)(l)(i)  through  (d)(l)(iv)  of  this 
section.  The  applicant  will  be 
authorized  to  transmit  only  to  the 
satellite  systems  included  in  the 
coordination  agreements  referred  to  in 
the  certification  required  by  paragraph 


(d)(l)(ii)  of  this  section.  The  applicant 
will  be  granted  protection  from 
receiving  interference  only  with  respect 
to  the  satellite  systems  included  in  the 
coordination  agreements  referred  to  in 
the  certification  required  by  paragraph 
(d)(l)(ii)  of  this  section,  and  only  to  the 
extent  that  protection  from  receiving 
interference  is  afforded  by  those 
coordination  agreements. 

(i)  A  statement  from  the  satellite 
operator  acknowledging  that  the 
proposed  operation  of  the  subject  non- 
conforming  earth  station  with  its 
satellite(s)  has  the  potential  to  receive 
interference  from  adjacent  satellite 
networks  that  may  be  unacceptable. 
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(ii)  A  statement  from  the  satellite 
operator  that  it  has  coordinated  the 
operation  of  the  subject  non-conforming 
earth  station  accessing  its  satellite(s), 
including  its  required  downlink  power 
density  based  on  the  information 
contained  in  the  application,  with  all 
adjacent  satellite  networks  within  6°  of 
orbital  separation  from  its  satellite(s), 
and  the  Operations  will  operate  in 
conformance  with  existing  coordination 
agreement  for  its  satellite(s)  with  other 
satellite  systems,  except  as  set  forth  in 
paragraph  (d)(4)  of  this  section. 

(iii)  A  statement  from  the  satellite 
operator  that  it  will  include  the  subject 
non-conforming  earth  station  operations 
in  all  future  satellite  network 
coordinations,  and 

(iv)  A  statement  from  the  earth  station 
applicant  certifying  that  it  will  comply 
with  all  coordination  agreements 
reached  by  the  satellite  operator(s). 

(2)  A  license  granted  pursuant  to 
paragraph  (d)(1)  of  this  section  will 
include,  as  a  condition  on  that  license, 
that  if  a  good  faith  agreement  cannot  be 
reached  between  the  satellite  operator 
and  the  operator  of  a  future  2° 
compliant  satellite,  the  earth  station 
operator  shall  accept  the  power  density 
levels  that  would  accommodate  the  2° 
compliant  satellite. 

(3)  In  the  event  that  a  coordination 
agreement  discussed  in  paragraph 
(d)(l)(ii)  of  this  section  is  reached,  but 
that  coordination  agreement  does  not 
address  protection  from  interference  for 
the  earth  station,  that  earth  station  will 
be  protected  from  interference  to  the 
same  extent  that  an  earth  station  that 
meets  the  requirements  of  §  25.209  of 
this  title  would  be  protected  from 
interference. 

(4)  Notwithstanding  paragraph 
(d)(l)(ii)  of  this  section,  a  party  applying 
for  an  earth  station  license  pursuant  to 
this  section  will  not  be  required  to 
certify  that  its  target  satellite  operator 
has  reached  a  coordination  agreement 
with  another  satellite  operator  whose 
satellite  is  within  6°  of  orbital 
separation  from  its  satellite  in  cases 
where  the  off-axis  EIRP  density  level  of 
the  proposed  earth  station  operations 
will  be  less  than  or  equal  to  the  levels 
specified  by  the  applicable  off-axis  EIRP 
envelope  set  forth  in  §  25.218  of  this 
chapter  in  the  direction  of  the  part  of 
the  geostationary  orbit  arc  within  1°  of 
the  nominal  orbit  location  of  the 
adjacent  satellite. 

***** 

|FR  Doc.  E8-27769  Filed  11-21-08;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CG  Docket  No.  03-123  and  WC  Docket  No. 
05-196;  FCC  08-151] 

Telecommunications  Relay  Services 
and  Speech-to-Speech  Services  for 
Individuals  With  Hearing  and  Speech 
Disabilities;  E91 1  Requirements  for  IP- 
Enabled  Service  Providers 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  announcement  of 
effective  date. 

SUMMARY:  In  this  document,  the 
Commission  announces  that  the  Office 
of  Management  and  Budget  (OMB)  has 
approved,  for  a  period  of  three  years,  the 
information  collection  associated  with 
the  Commission’s  Telecommunications 
Relay  Services  and  Speech-to-Speech 
Services  for  Individuals  with  Hearing 
and  Speech  Disabilities;  E91 1 
Requirements  for  IP-Enabled  Service 
Providers,  Report  and  Order  and  Further 
Notice  of  Proposed  Rulemaking,  FCC 
08-151  [Report  and  Order).  This  notice 
is  consistent  with  the  Report  and  Order, 
which  stated  that  the  Commission 
would  publish  a  document  in  the 
Federal  Register  announcing  the 
effective  date  of  the  rules. 

DATES:  47  CFR  64.605(a)  and  (b),  and 
64.611(a),  (b),  (c)  and  (f),  published  at  73 
FR  41286,  July  18,  2008,  are  effective 
November  24,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Hendrickson,  Competition 
Policy  Division,  Wireline  Competition 
Bureau,  at  (202)  418-7295. 
SUPPLEMENTARY  INFORMATION:  This 
document  announces  that,  on  November 
14,  2008,  OMB  approved,  for  a  period  of 
three  years,  the  information  collection 
requirements  contained  in  the 
Commission’s  Report  and  Order,  FCC 
08-151,  published  at  73  FR  41286,  July 
18,  2008.  The  OMB  Control  Number  is 
3060-1089.  The  Commission  publishes 
this  notice  as  an  announcement  of  the 
effective  date  of  the  rules.  If  you  have 
any  comments  on  the  burden  estimates 
listed  below,  or  how  the  Commission 
can  improve  the  collections  and  reduce 
any  burdens  caused  thereby,  please 
contact  Cathy  Williams,  Federal 
Communication.*)  Commission,  Room  1- 
C823,  445  12th  Street,  SW.,  Washington, 
DC  20554.  Please  include  the  OMB 
Control  Number,  3060—1089,  in  your 
correspondence.  The  Commission  will 
also  accept  your  comments  via  the 
Internet  if  you  send  them  to 
PRA@fcc.gov. 


To  request  materials  in  accessible 
formats  for  people  with  disabilities 
(Braille,  large  print,  electronic  files, 
audio  format),  send  an  e-mail  to 
fcc504@fcc.gov  or  call  the  Consumer  & 
Governmental  Affairs  Bureau  at  (202) 
418-0530  (voice),  (202)  418-0432 
(’TTY). 

Synopsis 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507), 
the  FCC  is  notifying  the  public  that  it 
received  OMB  approval  on  November 
14,  2008,  for  the  information  collection 
requirements  contained  in  the 
Commission’s  rules  at  47  CFR  64.605(a) 
and  (b),  and  47  CFR  64.611(a),  (b),  (c) 
and  (f).  The  OMB  Control  Number  is 
3060—1089.  The  total  annual  reporting 
burden  for  respondents  for  these 
collections  of  information,  including  the 
time  for  gathering  and  maintaining  the 
collection  of  information,  is  estimated  to 
be:  11  respondents,  1,680,044  responses, 
total  annual  burden  hours  of  98,616 
hours,  and  $4,224,346  in  total  annual 
costs. 

Under  5  CFR  part  1320,  an  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
current,  valid  OMB  Control  Number. 

No  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act,  which  does 
not  display  a  current,  valid  OMB 
Control  Number. 

The  foregoing  notice  is  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13,  October  1,  1995, 
and  44  U.S.C.  3507. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  E8-27854  Filed  11-21-08;  8;45  am) 
BILLING  CODE  6712-01-P 


DEPARTMENT  OF  DEFENSE 

Defense  Acquisition  Regulations 
System 

48  CFR  Parts  201,  202,  213,  and  215 

Defense  Federal  Acquisition 
Regulation  Supplement;  Technical 
Amendments 

agency:  Defense  Acquisition 
Regulations  System,  Department  of 
Defense  (DoD). 

ACTION:  Final  rule. 

SUMMARY:  DoD  is  making  technical 
amendments  to  the  Defense  Federal 
Acquisition  Regulation  Supplement 
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(DFARS)  to  update  references  and  the 
list  of  Army  contracting  activities. 
DATES:  Effective  Date:  November  24, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Michele  Peterson,  Defense  Acquisition 
Regulations  System,  OUSD  (AT&L) 
DPAP  (DARS),  IMD  3D139,  3062 
Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  703-602-0311; 
facsimile  703-602-7887. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  amends  DFARS  text  as  follows: 

o  201.201-1.  Updates  the  reference  to 
the  DoD  publication  addressing  the 
operation  of  the  Defense  Acquisition 
Regulations  Council. 

o  202.101.  Updates  the  list  of  Army 
contracting  activities. 

o  213.301.  Updates  the  Web  link  to 
the  DoD  Government  charge  card 
guidebook. 

o  215.404-71-4.  Updates  cross- 
references. 

List  of  Subjects  in  48  CFR  Parts  201, 
202,  213,  and  215 

Government  procurement. 

Michele  P.  Peterson, 

Editor,  Defense  Acquisition  Regulations 
System. 

m  Therefore,  48  CFR  Parts  201, 202, 213, 
and  215  are  amended  as  follows: 

■  1.  The  authority  citation  for  48  CFR 
Parts  201,  202,  213,  and  215  continues 
to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  201— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

201.201-1  [Amended] 

■  2.  Section  201.201-1  is  amended  in 
paragraph  (c)  by  removing  “DoDI 
5000.63”  and  adding  in  its  place  “DoD 
Instruction  5000.35”. 

PART  202— DEFINITIONS  OF  WORDS 
AND  TERMS 

■  3.  Section  202.101  is  amended  in  the 
definition  of  “Contracting  activity”  by 
revising  the  list  with  the  heading 
“ARMY”  to  read  as  follows: 

202.101  Definitions. 
***** 

Army 

Headquarters,  U.S.  Army  Contracting 
Command 

Joint  Contracting  Command — Iraq/ 
Afghanistan 
National  Guard  Bureau 
Program  Executive  Office  for 
Simulation,  Training,  and 
Instrumentation 


U.S.  Army  Aviation  and  Missile  Life 
Cycle  Management  Command 
U.S.  Army  Communications-Electronics 
Life  Cycle  Management  Command 
U.S.  Army  Corps  of  Engineers 
U.S.  Army  Expeditionary  Contracting 
Command 

U.S.  Army  Intelligence  and  Security 
Command 

U.S.  Army  Joint  Munitions  and 
Lethality  Life  Cycle  Management 
Command 

U.S.  Army  Medical  Command 
U.S.  Army  Medical  Research  and 
Materiel  Command 
U.S.  Army  Mission  and  Installation 
Contracting  Command 
U.S.  Army  Research,  Development,  and 
Engineering  Command 
U.S.  Army  Space  and  Missile  Defense 
Command 

U.S.  Army  Sustainment  Command 
U.S.  Army  Tank-Automotive  and 
Armaments  Life  Cycle  Management 
Command 

***** 

PART  213— SIMPLIFIED  ACQUISITION 
PROCEDURES 

213.301  [Amended] 

■  4.  Section  213.301  is  amended  in 
paragraph  (4),  in  the  first  sentence,  by 
removing  http://www.acq.osd.mil/dpap/ 
pcard/pcardguidehook.htm  and  adding 
in  its  place  http://www.acq.osd.mil/ 
dpap/pdi/pc/docs/ 

dod  chargejoard_guide_20080819.doc. 

PART  215— CONTRACTING  BY 
NEGOTIATION 

215.404-71^  [Amended] 

■  5.  Section  215.404-71-4  is  amended 
in  paragraph  (e)(1)  as  follows: 

■  a.  By  removing  “paragraph  (c)”  and 
adding  in  its  place  “paragraph  (f)”;  and 

■  b.  By  removing  “paragraph  (d)”  and 
adding  in  its  place  “paragraph  (g)”. 

[FR  Doc.  E8-27789  Filed  11-21-08;  8:45  am) 
BILLING  CODE  5001-08-P 


DEPARTMENT  OF  DEFENSE 

Defense  Acquisition  Regulations 
System 

48  CFR  Parts  211, 245,  and  252 
RIN  0750-AF24 

Defense  Federal  Acquisition 
Regulation  Supplement;  Rejixirts  of 
Government  Property  (DFARS  Case 
2005-D015) 

AGENCY:  Defense  Acquisition 
Regulations  System,  Department  of 
Defense  (DoD). 


ACTION:  Final  rule. 

SUMMARY:  DoD  has  adopted  as  final, 
with  changes,  an  interim  rule  amending 
the  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  to 
update  requirements  for  reporting  of 
Government  property  in  the  possession 
of  DoD  contractors.  The  rule  replaces 
DD  Form  1662  reporting  requirements 
with  requirements  for  DoD  contractors 
to  electronically  submit,  to  the  Item 
Unique  Identification  (lUID)  Registry, 
the  lUID  data  applicable  to  the 
Government  property  in  the  contractor’s 
possession. 

DATES:  Effective  Date:  November  24, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Michael  Benavides,  Defense  Acquisition 
Regulations  System,  OUSD  (AT&L) 
DPAP  (DARS),  IMD  3D139,  3062 
Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  703-602-1302; 
facsimile  703-602-7887.  Please  cite 
DFARS  Case  2005-D015. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

DoD  published  an  interim  rule  at  72 
FR  52293  on  September  13,  2007,  to 
require  reporting  of  DoD  property  in  the 
possession  of  contractors  through  use  of 
the  DoD  lUID  Registry.  Three  sources 
submitted  comments  on  the  interim 
rule.  A  discussion  of  the  comments  is 
provided  below. 

1 .  Marking  Requirements 

a.  Comment:  Concerning  the  clause  at 
DFARS  252.211-7007  and  the 
requirement  to  create  a  unique  item 
identifier  (UII)  for  certain  Government 
property,  physically  mark  it,  and  load 
the'-required  data  into  the  lUID  Registry 
when  an  item  is  shipped:  There  needs 
to  be  a  notification  mechanism  on 
shipping  paperwork  to  identify  an  item 
in  a  given  shipment  that  is  lUID 
compliant.  Without  some  type  of 
information  on  the  documentation 
indicating  that  a  UII  is  present,  the 
physical  mark  could  be  overlooked  and 
the  receiver  might  create  a  new  UII 
using  its  data  elements  and  load  the 
item  into  the  Registry,  causing  multiple 
entries  for  a  single  item.  Under  the 
interim  rule,  the  physical  mark  is  the 
only  indicator  to  a  receiver  that  a  UII  is 
present  and  must  be  read  to  obtain  the 
number  for  look-up  in  the  Registry.  This 
would  seem  to  be  inadequate. 

DoD  Response:  To  avoid  any 
confusion,  the  marking  requirement  has 
been  excluded  from  the  final  rule. 
Therefore,  the  recommended 
notification  mechanism  is  unnecessary. 

b.  Comment:  The  interim  rule 
imposes  a  requirement  on  contractors  to 
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arbitrarily  mark  items  furnished  by  the 
Government  but  received  by  the 
contractor  without  a  physical  marking. 
Prior  to  marking  an  item  with  a  UII,  a 
contractor  would  need  to  perform  an 
appropriate  analysis  to  determine  the 
method,  content,  and  location  of  the 
mark.  In  many  cases,  the  contractor  that 
receives  Government- furnished  items  is 
not  the  manufacturer  of  the  items  and 
does  not  have  design  authority  or 
sufficient  technical  knowledge  to 
conduct  an  analysis  and  determine  the 
appropriate  marking.  Moreover,  many  of 
the  items  in  the  aerospace  and  defense 
industry  are  flight  safety  critical  items 
for  which  contractors  cannot  accept  the 
responsihility/liahility  of  altering  the 
items.  Specific  requirements  for 
marking  of  “unmarked”  items  should  be 
addressed  on  a  contract-by-contract 
basis  so  that  the  contractor  does  not 
void  any  warranties  or  adversely  affect 
the  form,  fit,  or  function  of  the  item. 

DoD  Response:  The  clause  at  DFARS 
252.211-7007  has  been  amended  to 
address  only  reporting  requirements. 

The  final  rule  contains  no  marking 
requirements. 

c.  Comment:  Paragraph  (d)(5)  of  the 
clause  at  DFARS  252.211-7007  requires 
re-marking  of  previously  tagged  or 
bagged  embedded  items  that  are 
subsequently  removed  from  use.  This 
paragraph  should  be  deleted.  Once 
identified,  an  item  is  always  identified. 
This  information  should  be  provided  as 
a  bill  of  material  for  all  UII  items, 
including  embedded  UIIs  as  part  of  the 
contract. 

DoD  Response:  Marking  requirements 
have  been  excluded  from  the  final  rule. 

2.  Items  Subject  to  Reporting 
Requirements 

a.  Comment:  The  DFARS  rule  should 
clearly  exclude  reparables,  since 
reparables  do  not  meet  the  definition  of 
property  in  the  possession  of  contractors 
as  defined  in  the  Item  Unique 
Identification  Property  Guidebook:  i.e., 
reparables  are  not  provided  to  the 
contractor  for  performance  of  a  contract 
but  rather  for  repair.  This  should  be 
addressed  at  DFARS  211.274— 4(b).  In 
addition,  Government-furnished 
material  that  is  not  part  of  the  end  item 
deliverable  in  a  bill  of  materials  should 
not  be  subject  to  reporting  under  the 
rule.  This  should  also  be  addressed  at 
DFARS  211.274-4(b).  Express 
recognition  of  these  exclusions  will 
provide  clarification  and  will  enable  the 
Government  to  obtain  the  full  cost  of  a 
deliverable  end  item  that  is  in  keeping 
with  the  intent,  in  part,  of  the  Chief 
Financial  Officer’s  Act  of  1990  (Pub.  L. 
101-576). 


DoD  Response:  The  final  rule 
excludes  reparables  and  Government- 
furnished  material  from  lUID  reporting 
requirements,  in  addition  to  the 
following:  Items  with  an  acquisition 
value  of  less  than  $5,000  that  are  not 
serially  managed,  mission  essential, 
sensitive,  or  controlled  inventory, 
•unless  the  terms  and  conditions  of  the 
contract  state  otherwise;  contractor- 
acquired  property;  property  under  any 
statutory  leasing  authority;  property  to 
which  the  Government  lias  acquired  a 
lien  or  title  solely  because  of  partial, 
advance,  progress,  or  performance-based 
payments;  intellectual  property  or 
software;  and  real  property. 

b.  Comment:  At  DFARS  252.211- 
7007(b)(4),  add  the  words  “for  use”  so 
that  the  paragraph  reads:  “The 
Contractor  shall  assign  and  register  a  UII 
and  the  master  item  data  for  any 
subassembly,  component,  or  part  that 
does  not  have  an  existing  UII  when  it  is 
removed  for  use  from  a  parent  item  and 
remains  with  the  Contractor  as  a  stand¬ 
alone  item.”  This  will  eliminate  any 
requirement  to  identify  items  that  are 
removed  for  disposition. 

DoD  Response:  The  referenced 
paragraph  (b)(4)  has  been  excluded  from 
the  final  rule.  The  rule  has  been  revised 
to  clarify  the  types  of  property  that 
require  reporting  to  the  DoD  lUID 
Registry,  i.e.,  equipment,  special 
tooling,  special  test  equipment. 

3.  Reporting  Mechanism 

Comment:  Although  the  rules  for  UII 
creation  and  marking  are  similar  for 
new  procurement  items  and  legacy 
items,  the  mechanism  for  loading  UII 
data  to  the  lUID  Registry  for  legacy 
items  (e.g.,  reparable  items  not  yet 
registered)  differs  from  the  mechanism 
for  loading  new  procurement  items, 
which  is  accomplished  through  Wide 
Area  WorkFlow  (WAWF).  Specifically, 
the  Material  Inspection  and  Receiving 
Report  required  for  acceptance  of 
service  items  (e.g.,  contract  line  items 
for  the  repair  of  Government  items)  is 
not  to  be  used  to  submit  lUID  data  for 
supply  items.  That  is,  a  contractor  may 
not  report  via  WAWF  a  new  UII  for  a 
Government-owned  item  that  the 
contractor  has  repaired.  Please  provide 
clarification  to  reflect  this  difference 
and  provide  guidance  for  the 
registration  of  lUID  data  for  legacy 
items,  specifically  addressing  repaired 
items. 

DoD  Response:  The  rule  has  been 
revised  to  clarify  the  mechanism  for 
reporting  items  to  the  DoD  lUID 
Registry.  Specifically,  that  reporting  is 
via  direct  input  to  the  DoD  lUID 
Registry,  not  via  WAWF.  WAWF  was 
built  as  the  input  mechanism  for  the 


acquisition  of  new  items  (not 
Government-furnished  equipment). 
Additionally,  the  final  rule  excludes 
reparables  from  lUID  reporting 
requirements. 

4.  Data  Submission  Requirements 

a.  Comment:  At  252.211-7007(b)(7), 

add  the  phrase  “the  version  of  _ , 

cited  in  the  Contract  Schedule”  to  the 
end  of  the  first  sentence,  so  that  the 
sentence  reads:  “The  Contractor  shall 
submit  the  UII  and  the  master  item  data 
into  the  lUID  Registry  in  accordance 
with  the  data  submission  procedures  in 
the  Item  Unique  Identification  of 
Government  Property  Guidebook  at: 

h  Up  .7/  www.acq. osd.mil/dpap/pdi/UlD/ 

guides.html  the  version  of _ ,  cited 

in  the  Contract  Schedule.”  This  would 
be  similar  to  the  language  used  to 
invoke  the  applicable  version  of  MIL- 
STD-130  at  DFARS  252.211-7003.  Also 
suggest  adding  Section  IV  of  the 
document  entitled  DD  1662  Transition 
Instruction  (August  23,  2005).  This  will 
clarify  data  to  be  provided  when 
information  is  entered  into  the  Registry. 

DoD  Response:  The  rule  has  been 
revised  to  more  clearly  specify  data 
submission  requirements,  and  the 
reference  to  the  Government  Property 
Guidebook  has  been  excluded  from  the 
final  rule.  Accordingly,  there  is  no  need 
to  add  Section  IV  of  the  document 
entitled  DD  1662  Transition  Instruction 
(August  23,  2005). 

b.  Comment:  The  first  sentence  in 
paragraph  (c)(1)  of  the  clause  at  DFARS 
252.211-7007  should  be  revised  to  state 
that  updates  to  the  lUID  Registry  should 
be  accomplished  “in  accordance  with 
the  recognized  data  submission  methods 
op  the  lUID  Web  site.” 

DoD  Response:  The  contract  clause  in 
the  final  rule  clearly  specifies  reporting 
requirements  and  also  provides  a 
reference  to  the  DoD  lUID  Registry  Web 
site. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  has  prepared  a  final  regulatory 
flexibility  analysis  consistent  with  5 
U.S.C.  604.  A  copy  of  the  analysis  may 
be  obtained  from  the  point  of  contact  - 
specified  herein.  The  analysis  is 
summarized  as  follows: 

This  rule  amends  the  DFARS  to 
require  DoD  contractors  to  electronically 
submit,  to  the  DoD  lUID  Registry,  the 
lUID  data  applicable  to  the  Government 
property  in  the  contractor’s  possession. 
The  previous,  paper-based  DD  Form 
1662  reporting  system  did  not  provide 
DoD  with  sufficient  information  to 
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validate  the  existence,  completeness,  or 
valuation  of  Government  property  in  the 
possession  of  contractors.  The  objective 
of  the  rule  is  to  improve  the 
accountability  and  control  of  DoD 
assets.  DoD  considers  use  of  the  lUID 
Registry  to  be  the  most  practical  and 
beneficial  reporting  method  for  both 
Government  and  industry.  Continued 
reliance  on  the  prior  paper-based 
reporting  method  would  not  permit  the 
level  of  accountability  that  DoD  needs  to 
comply  with  statutory  and  regulatory 
requirements  related  to  the  management 
of  Government  property.  DoD  already 
has  adopted  the  use  of  lUID  technology 
as  the  standard  marking  approach  for  all 
items  in  DoD’s  inventory  system. 
Therefore,  it  logically  follows  that  DoD 
property  in  the  possession  of  contractors 
should  also  be  recorded  and  reported 
using  lUID  technology. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  associated  with  contractor 
reporting  of  Government  property  have 
been  approved  by  the  Office  of 
Management  and  Budget,  under 
Clearance  Number  0704-0246,  for  use 
through  April  30,  2009.  The 
requirements  of  this  rule  are  not 
expected  to  significantly  change  the 
burden  hours  approved  under  Clearance 
Number  0704-0246. 

List  of  Subjects  in  48  CFR  Parts  211, 

245,  and  252 

Government  procurement. 

Michele  P.  Peterson. 

Editor,  Defense  Acquisition  Regulations 
System. 

m  Accordingly,  the  interim  rule 
amending  48  CFR  parts  211,  245,  and 
252,  which  was  published  at  72  FR 
52293  on  September  13,  2007,  is 
adopted  as  a  final  rule  with  the 
following  changes: 

■  1.  The  authority  citation  for  48  CFR 
Parts  211,  245,  and  252  continues  to 
read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  211— DESCRIBING  AGENCY 
NEEDS 

■  2.  Section  211.274-4  is  revi.sed  to  read 
as  follows: 

21 1 .274-4  Policy  for  reporting  of 
Government-furnished  equipment  in  the 
DoD  Item  Unique  Identification  (lUID) 
Registry. 

It  is  DoD  policy  that  Government- 
furnished  equipment  be  recorded  in  the 
DoD  lUlD  Registry,  except  for — 

(a)  Items  with  an  acquisition  cost  of 
less  than  $5,000  that  are  not  identified 


as  serially  managed,  mission  essential, 
sensitive,  or  controlled  inventory, 
unless  the  terms  and  conditions  of  the 
contract  state  otherwise: 

(b)  Government-furnished  material: 

(c)  Reparables: 

(d)  Contractor-acquired  property  as 
defined  in  FAR  Part  45: 

(e)  Property  under  any  statutory 
leasing  authority: 

(f)  Property  to  which  the  Government 
has  acquired  a  lien  or  title  solely 
because  of  partial,  advance,  progress,  or 
performance-based  payments: 

(g)  Intellectual  property  or  software: 
and 

(h)  Real  property. 

■  3.  Section  211.274-5  is  amended  by 
revising  paragraph  (b)(1)  introductory 
text  to  read  as  follows: 

21 1 .274-5  Contract  clauses. 
***** 

(b)(1)  Use  the  clause  at  252.211-7007, 
Reporting  of  Government-Furnished 
Equipment  in  the  DoD  Item  Unique 
Identification  (lUID)  Registry,  in 
solicitations  and  contracts  that  contain 
the  clause  at — 


PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

■  4.  Section  252.211-7007  is  revised  to 
read  as  follows: 

252.21 1-7007  Reporting  of  Government- 
Furnished  Equipment  in  the  DoD  Item 
Unique  Identification  (lUID)  Registry. 

As  prescribed  in  211.274-5(b),  use  the 
following  clause: 

REPORTING  OF  GOVERNMENT- 
FURNISHED  EQUIPMENT  IN  THE 
DOD  ITEM  UNIQUE  IDENTIFICATION 
(lUID)  REGISTRY  (NOV  2008) 

(a)  Definitions.  As  used  in  this  clause — 

2D  data  matrix  symbol  means  the  2- 
dimensional  Data  Matrix  ECC  200  as 
specified  by  International  Standards 
Organization/International  Electrotechnical 
Commission  (ISO/IEC)  Standard  16022: 
Information  Technology — International 
Symbology  Specification — Data  Matrix. 

Acquisition  cost,  for  Government-furnished 
equipment,  means  the  amount  identified  in 
the  contract,  or  in  the  absence  of  such 
identification,  the  item’s  fair  market  value. 

Concatenated  unique  item  identifier 
means — 

.  (1)  For  items  that  are  serialized  within  the 

enterprise  identifier,  the  linking  together  of 
the  unique  identifier  data  elements  in  order 
of  the  issuing  agency  code,  enterprise 
identifier,  and  unique  serial  number  within 
the  enterprise  identifier;  e.g.,  the  enterpri.se 
identifier  along  with  the  contractor’s 
property  internal  identification,  i.e.,  tag 
number  is  recognized  as  the  serial  number; 
or 


(2)  For  items  that  are  serialized  within  the 
original  part,  lot,  or  batch  number,  the 
linking  together  of  the  unique  identifier  data 
elements  in  order  of  the  issuing  agency  code; 
enterprise  identifier;  original  part,  lot,  or 
batch  number;  and  serial  number  within  the 
original  part,  lot,  or  batch  number. 

Equipment  means  a  tangible  item  that  is 
functionally  complete  for  its  intended 
purpose,  durable,  nonexpendable,  and 
needed  for  the  performance  of  a  contract. 
Equipment  is  not  intended  for  sale,  and  does 
not  ordinarily  lose  its  identity  or  become  a 
component  part  of  another  article  when  put 
into  use. 

Government-furnished  equipment  means 
an  item  of  special  tooling,  special  te.st 
equipment,  or  equipment,  in  the  possession 
of,  or  directly  acquired  by,  the  Government 
and  subsequently  furnished  to  the  Contractor 
(including  subcontractors  and  alternate 
locations)  for  the  performance  of  a  contract. 

Item  means  equipment,  special  tooling,  or 
special  test  equipment,  to  include  such 
equipment,  special  tooling,  or  special  test 
equipment  that  is  designated  as  serially 
managed,  mission  essential,  sensitive,  or 
controlled  inventory  (if  previously  identified 
as  such  in  accordance  with  the  terms  and 
conditions  of  the  contract). 

Item  unique  identification  (lUID)  means  a 
sy.stem  of  assigning,  reporting,  and  marking 
DoD  property  with  unique  item  identifiers 
that  have  machine-readable  data  elements  to 
distinguish  an  item  from  all  other  like  and 
unlike  items. 

lUID  Registry  means  the  DoD  data 
repository  that  receives  input  from  both 
industry  and  Government  sources  and 
provides  storage  of,  and  access  to,  data  that 
Identifies  and  describes  tangible  Government 
personal  property. 

Material  means  property  that  may  be 
consumed  or  expended  during  the 
performance  of  a  contract,  component  parts 
of  a  higher  assembly,  or  items  that  lose  their 
individual  identity  through  incorporation 
into  an  end  item.  Material  does  not  include 
equipment.-special  tooling,  or  special  te.st 
equipment. 

Reparable  means  an  item,  typically  in 
unserviceable  condition,  furnished  to  the 
Contractor  for  maintenance,  repair, 
modification,  or  overhaul. 

Sensitive  item  means  an  item  potentially 
dangerous  to  public  .safety  or  security  if 
stolen,  lost,  or  misplaced,  or  that  shall  be 
subject  to  exceptional  physical  security, 
protection,  control,  and  accountability. 
Examples  include  weapons,  ammunition, 
explosives,  controlled  substances,  radioactive 
materials,  hazardous  materials  or  wastes,  or 
precious  metals. 

Serially  managed  item  means  an  item 
designated  by  DoD  to  be  uniquely  tracked, 
controlled,  or  managed  in  maintenance, 
repair,  and/or  supply  systems  by  means  of  its 
serial  number. 

Special  test  equipment  means  either  single 
or  multipurpose  integrated  test  units 
engineered,  designed,  fabricated,  or  modified 
to  accomplish  special  purpose  testing  in 
performing  a  contract.  It  consists  of  items  or 
assemblies  of  equipment  including 
foundations  and  similar  improvements 
necessary  for  installing  special  te.st 
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equipment,  and  standard  or  general  purpose 
items  or  components  that  are  interconnected 
and  interdependent  so  as  to  become  a  new 
functional  entity  for  special  testing  purposes. 
Special  test  equipment  does  not  include 
material,  special  tooling,  real  property,  or 
equipment  items  used  for  general  testing 
purposes,  or  property  that  with  relatively 
minor  expense  can  be  made  suitable  for 
general  purpose  use. 

Special  tooiing  means  jigs,  dies,  fixtures, 
molds,  patterns,  taps,  gauges,  and  all 
components  of  these  items,  including 
foundations  and  similar  improvements 
necessary  for  installing  special  tooling,  and 
which  are  of  such  a  specialized  nature  that 
without  substantial  modification  or  alteration 
their  use  is  limited  to  the  development  or 
production  of  particular  supplies  or  parts 
thereof  or  to  the  performance  of  particular 
services.  Special  tooling  does  not  include 
material,  special  test  equipment,  real 
property,  equipment,  machine  tools,  or 
similar  capital  items. 

Unique  item  identifier  (UII)  means  a  set  of 
data  elements  permanently  marked  on  an 
item  that  is  globally  unique  and 
unambiguous  and  never  changes,  in  order  to 
provide  traceability  of  the  item  throughout  its 
total  life  cycle.  The  term  includes  a 
concatenated  UII  or  a  DoD  recognized  unique 
identification  equivalent. 

Virtual  UII  means  the  UII  data  elements 
assigned  to  an  item  that  is  not  marked  with 
a  DoD  compliant  2D  data  matrix  symbol,  e.g., 
enterprise  identifier,  part  number,  and  serial 
number:  or  the  enterprise  identifier  along 
with  the  Contractor’s  property  internal 
identification,  i.e.,  tag  number. 

(b)  Requirement  for  item  unique 
identification  of  Government-furnished 
equipment.  Except  as  provided  in  paragraph 

(c)  of  this  clause — 

(1)  Contractor  accountability  and 
management  of  Government-furnished 
equipment  shall  be  performed  at  the  item 
level;  and 

(2)  Unless  provided  by  the  Government, 
the  Contractor  shall  establish  a  virtual  UII  or 
a  DoD  recognized  unique  identification  for 
items  that  are — 

(i)  Valued  at  $5,000  or  more  in  unit 
acquisition  cost;  or 

(ii)  Valued  at  less  than  $5,000  in  unit 
acquisition  cost  and  are  serially  managed, 
mission  essential,  sensitive,  or  controlled 
inventory,  as  identified  in  accordance  with 
the  terms  and  conditions  of  the  contract. 

(c)  Exceptions.  Paragraph  (b)  of  this  clause 
does  not  apply  to — 

(1)  Government-furnished  material; 

(2)  Reparables; 

(3)  Contractor-acquired  property: 

(4)  Property  under  any  statutory  leasing 
authority; 

(5)  Property  to  which  the  Government  has 
acquired  a  lien  or  title  solely  because  of 
partial,  advance,  progress,  or  performance- 
based  payments; 

(6)  Intellectual  property  or  software:  or 

(7)  Real  property. 

(d)  Procedures  for  establishing  UIIs.  To 
permit  reporting  of  virtual  UIIs  to  the  DoD 
lUID  Registry,  the  Contractor’s  property 
management  system  shall  enable  the 
following  data  elements  in  addition  to  those 


required  by  paragraph  {f)(l)(iii)  of  the 
Government  Property  clause  of  this  contract 
(FAR  52.245-1): 

(1)  Parent  UII. 

(2)  Concatenated  UII. 

(3)  Received/Sent  (shipped)  date. 

(4)  Status  code. 

(5)  Current  part  number  (if  different  from 
the  original  part  number. 

(6)  Current  part  number  effective  date. 

(7)  Category  code  (“E”  for  equipment). 

(8)  Contract  number. 

(9)  Commercial  and  Government  Entity 
(CAGE)  code. 

(10)  Mark  record. 

(i)  Bagged  or  tagged  code  (for  items  too 
small  to  individually  tag  or  mark). 

(11)  Contents  (the  type  of  information 
recorded  on  the  item,  e.g.,  item  internal 
control  number). 

(iii)  Effective  date  (date  the  mark  is 
applied). 

(iv)  Added  or  removed  code/ flag. 

(v)  Marker  code  (designates  which  code  is 
used  in  the  marker  identifier,  e.g.,  D=CAGE, 
UN=DUNS,  LD=DODAAC). 

(vi)  Marker  identifier,  e.g..  Contractor’s 
CAGE  code  or  DUNS  number). 

(vii)  Medium  code;  how  the  data  is 
recorded,  e.g.,  barcode,  contact  memory 
button. 

(viii)  Value,  e.g.,  actual  text  o^data  string 
that  is  recorded  in  its  human  readable  form. 

(ix)  Set  (used  to  group  marks  when 
multiple  sets  exist);  for  the  purpose  of  this 
clause,  this  defaults  to  “one  (1)’’. 

(e)  Procedures  for  updating  the  DoD  lUID 
Registry.  The  Contractor  shall  update  the 
DoD  lUID  Registry  at  https://www.bpn.gov/ 
iuid  for  changes  in  status,  mark,  custody,  or 
disposition  of  items — 

(1)  Delivered  or  shipped  from  the 
Contractor’s  plant,  under  Government 
instructions,  except  when  shipment  is  to  a 
subcontractor  or  other  location  of  the 
Contractor; 

(2)  Consumed  or  expended,  reasonably  and 
properly,  or  otherwise  accounted  for,  in  the 
performance  of  the  contract  as  determined  by 
the  Government  property  administrator, 
including  reasonable  inventory  adjustments: 

(3)  Disposed  of;  or 

(4)  Transferred  to  a  follow-on  or  other 
contract. 

(End  of  clause) 

[FR  Doc.  E8-27779  Filed  11-21-08;  8:45  am] 
BILLING  CODE  5001 -08-P 


DEPARTMENT  OF  DEFENSE 

Defense  Acquisition  Reguiations 
System 

48  CFR  Parts  212,  215,  247,  and  252 

RIN  0750-AF75 

Defense  Federal  Acquisition 
Regulation  Supplement;  Carriage 
Vessel  Overhaul,  Repair,  and 
Maintenance  (DFARS  Case  2007-D001) 

agency:  Defense  Acquisition 
Regulations  System,  Department  of 
Defense  (DoD). 

ACTION:  Final  rule. 


SUMMARY:  DoD  has  adopted  as  final, 
with  changes,  an  interim  rule  amending 
the  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  to 
implement  Section  1017  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2007.  Section  1017  requires  DoD  to 
establish  an  evaluation  criterion,  for  use 
in  obtaining  carriage  of  cargo  by  vessel, 
that  considers  the  extent  to  which  an 
offeror  has  had  overhaul,  repair,  and 
maintenance  work  for  covered  vessels 
performed  in  shipyards  located  in  the 
United  States  or  Guam. 

DATES:  Effective  Date:  November  24, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Mark  Gomersall,  Defense  Acquisition 
Regulations  System,  OUSD  (AT&L) 
DPAP  (DARS),  IMD  3D139,  3062 
Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  703-602-0302; 
facsimile  703-602-7887.  Please  cite 
DFARS  Case  2007-D001. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

DoD  published  an  interim  rule  at  72 
FR  49204  on  August  28,  2007,  to 
implement  Section  1017  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2007  (Pub.  L.  109-364).  Section 
1017  requires  DoD  to  issue  an 
acquisition  policy  that  establishes,  as  a 
criterion  required  to  be  considered  in 
obtaining  carriage  of  cargo  by  vessel  for 
DoD,  the  extent  to  which  an  offeror  of 
such  carriage  has  had  overhaul,  repair, 
and  maintenance  work  for  covered 
vessels  performed  in  shipyards  located 
in  the  United  States  or  Guam. 

Nine  sources  submitted  comments  on 
the  interim  rule.  A  discussion  of  the 
comments  is  provided  below. 

1.  Comment:  Some  respondents  took 
exception  to  the  rule’s  use  of  the  term 
“evaluation  factor  or  subfactor’’  with 
regard  to  consideration  of  the  amount  of 
work  an  offeror  has  performed  in  U.S. 
shipyards.  The  respondents  suggested 
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this  evaluation  criterion  should  be 
established  as  a  significant  factor  in 
evaluation  of  offers. 

DoD  Response:  The  text  at  DFARS 

247.573- 2(c)  has  been  revised  to  replace 
the  term  “evaluation  factor  or  subfactor” 
with  “evaluation  criterion,”  consistent 
with  the  language  in  Section  1017(a)  of 
Public  Law  109-364.  The  decision  as  to 
the  relative  value  of  the  evaluation 
criterion  is  appropriately  the 
responsibility  of  the  source  selection 
authority. 

2.  Comment:  Some  respondents 
expressed  concern  that  the  rule  does  not 
specifically  state  that  the  term  “covered 
vessels”  includes  all  covered  vessels  in 
an  offeror’s  fleet.  Other  respondents 
suggested  a  more  strict  definition  of 
“covered  vessels,”  which  would  be 
applicable  only  to  the  vessels  the  offeror 
is  proposing  to  use  in  the  procurement 
under  evaluation. 

DoD  Response:  The  definition  of 
“covered  vessel”  in  the  provision  at 
252.2’47-7026  is  consistent  with  Section 
1017(b)  of  Public  Law  109-364.  DoD 
interprets  this  definition  to  include  all 
covered  vessels  in  an  offeror’s  fleet,  and 
not  just  those  offered  under  a  specific 
solicitation.  The  text  at  DFARS 

247.573- 2(c)(3)  has  been  amended  to 
clarify  this  point. 

3.  Comment:  One  respondent 
recommended  that  the  rule  clarify  that 
the  evaluation  preference  would  apply 
only  in  the  case  where  DoD  is  soliciting 
offers  for  vessel  carriage  of  its  cargo  in 
the  coastwise  or  noncontiguous  trade, 
not  in  other  trades.  Further,  the 
respondent  recommended  that  rule 
define  the  term  “coastwise  or 
noncontiguous  trade.”  The  respondent 
suggested  that  this  would  mean 
referring  to  a  voyage  that  meets  the  tests 
of:  former  Section  27  of  the  Merchant 
Marine  Act,  1920;  former  46  U.S.C. 
12166;  and  former  Section  2  of  the 
Shipping  Act,  1916.  Therefore,  the 
preference  would  not  apply  to  carriage 
of  cargo  to  a  point  that  can  be  served  by 
a  vessel  that  has  a  registry  endorsement 
such  as  Guam,  which  is  considered  part 
of  the  non-contiguous  trade  but  is  not  a 
Jones  Act  trade. 

DoD  Response:  The  final  rule  clarifies 
that  the  evaluation  preference  applies 
only  to  solicitations  requiring  a  covered 
vessel.  Further,  DoD  agrees  that  the 
preference  would  not  apply  to  carriage 
of  cargo  to  a  point  that  can  be  served  by 
a  vessel  that  has  a  registry  endorsement, 
such  as  Guam.  Vessels  with  a  registry 
endorsement  provided  for  under  Section 
12111  (formerly  Section  12105)  of  Title 
46  of  the  United  States  Gode  ace  not 
covered  vessels.  The  final  rule  does  not 
include  a  definition  of  “coastwise  or 
noncontiguous  trade,”  as  this  term  is 


already  covered  under  Section  27  of  the 
Merchant  Marine  Act,  which  is 
referenced  in  the  definition  of  “covered 
vessel”  in  the  provision  at  252.247- 
7026. 

4.  Comment:  One  respondent 
suggested  revising  the  statutory 
references  in  the  definition  of  “covered 
vessel”  to  reflect  the  recodification  of 
Title  46  of  the  United  States  Gode  on 
October  6,  2006. 

DoD  Response:  DoD  has  revised  the 
definition  of  “covered  vessel”  to  reflect 
the  current  statutory  references. 

5.  Comment:  Some  respondents  stated 
that  the  15-day  work  period  within  the 
definition  of  “overhaul,  repair,  and 
maintenance  work”  at  252.247-7026 
was  too  long,  while  another  respondent 
opposed  any  shortening  of  this  time 
period. 

DoD  Response:  DoD  intended  the 
definition  to  represent  meaningful  work, 
such  as  annual,  regulatory,  and 
scheduled  overhaul,  repair,  and 
maintenance.  Based  on  comments 
received  regarding  the  length  of  time 
required  for  typical  repairs,  DoD  has 
revised  the  time  period  for  work 
categorized  as  “overhaul,  repair,  and 
maintenance”  from  15  to  5  calendar 
days. 

6.  Comment:  Some  respondents 
recommended  the  definition  of 
“shipyard”  be  changed  to  include  ship 
repair  facilities  as  well  as  ship  building 
facilities.  One  respondent  stated  that  the 
scope  and  nature  of  the  overhaul,  repair, 
and  maintenance  work,  and  not  whether 
the  work  is  performed  in  a  shipyard  that 
is  capable  of  building  a  ship,  should  be 
considered  in  the  evaluation  criteria. 
Another  respondent  stated  that,  since 
the  rule  defines  “shipyard”  as  a  facility 
capable  of  building  a  ship,  the  size  of 
ship  a  shipyard  must  be  capable  of 
building  should  be  included  within  the 
definition. 

DoD  Response:  DoD  agrees  that 
“shipyard,”  as  used  within  this  DFARS 
rule,  should  be  defined  as  a  facility 
capable  of  performing  overhaul,  repair, 
and  maintenance  work,  and  the 
definition  has  been  revised  accordingly. 
Additionally,  the  definition  of 
“overhaul,  repair,  and  maintenance 
work”  has  been  revised  to  remove  the 
word  “pierside”  as  a  qualifier  for  the 
term  “shipyard.” 

7.  Comment:  One  respondent 
suggested  adding  a  definition  of 
“foreign  shipyard,”  to  be  defined  as 
“any  shipyard  that  is  not  located  in  the 
United  States.” 

DoD  Response:  DoD  has  added 
definitions  of  “U.S.  shipyard”  and 
“foreign  shipyard,”  consistent  with  the 
definitions  in  Section  1017  of  Public 
Law  109-364. 


8.  Comment:  One  respondent 
recommended  that  the  rule  be  clarified 
such  that  the  overhaul,  repair,  and 
maintenance  reports  required  by  the 
rule  cover  work  performed  at  any 
shipyard,  anywhere  in  the  world. 

DoD  Response:  The  reporting 
requirement  at  DFARS  252.247-7026(c) 
has  been  revised  to  address  work 
performed  both  in  U.S.  and  foreign 
shipyards. 

9.  Comment:  Some  respondents 
suggested  that  the  evaluation  criterion 
be  qualified  such  that  certain  foreign 
shipyard  repairs  would  not  receive 
adverse  consideration  under  specific 
situations.  One  respondent  suggested 
that  repairs  in  foreign  shipyards,  due  to 
accident,  emergency,  Act  of  God,  or  an 
infirmity  to  the  vessel,  should  not 
receive  adverse  consideration  in  the 
evaluation  criterion  regarding  the 
amount. of  work  performed  in  U.S. 
shipyards,  if  it  is  determined  that  safety 
considerations  warranted  taking  the 
vessel  to  the  nearest  shipyard.  Two 
respondents  suggested  that  foreign 
shipyard  repairs  should  not  receive 
adverse  consideration  due  to  non¬ 
availability  of  U.S.  shipyards  if  an 
offeror  can  demonstrate  that  it  contacted 
U.S.  shipyards  seeking  a  berth  for  a 
repair  and  was  told  that  space  was  not 
available  on  a  timely  basis.  One 
respondent  suggested  that  the  criterion 
should  specifically  recognize  that  U.S. 
vessels  that  do  not  call  at  a  U.S.  port  for  - 
two  years  or  more  should  not  be 
adversely  affected  by  the  failure  to  have 
routine  shipyard  work  performed  at  U.S. 
shipyards. 

DoD  Response:  DoD  recognizes  that 
overhaul,  repair,  and  maintenance  work 
required  due  to  an  emergency  situation 
or  direction  from  the  U.S.  Government 
should  not  adversely  affect  an 
evaluation.  Therefore,  the  final  rule 
excludes  repairs  of  this  type  from  the 
evaluation  criterion.  All  other  foreign 
overhaul,  repair,  and  maintenance  work 
will  be  considered  under  the  evaluation 
criterion,  consistent  with  the  statutory 
intent  of  maintaining  the  national 
defense  industrial  base. 

10.  Comment:  One  respondent 
suggested  that  a  case  could  be  made  that 
facilities  covered  by  NAFTA  are 
effectively  less  foreign  than  facilities  not 
covered  by  NAFTA. 

DoD  Response:  The  statute  makes  no 
provisions  for  evaluation  consideration 
for  overhaul,  repair,  and  maintenance 
work  performed  at  facilities  covered  by 
NAFTA. 

11.  Comment:  Two  respondents 
opposed  the  time  period  for  reporting 
overhaul,  repair,  and  maintenance  work 
(current  calendar  year  and  four  previous 
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calendar  years),  while  one  respondent 
stated  support  for  this  time  period. 

DoD  Response:  The  time  period  in  the 
rule  is  considered  appropriate,  as  it 
captures  a  complete  maintenance  and 
repair  cycle  for  Coast  Guard  inspected 
ships. 

12.  Comment:  Two  respondents 
suggested  the  evaluation  criterion 
should  consider  not  only  overhaul, 
repair,  and  maintenance  work,  but  also 
new  construction. 

DoD  Response:  The  statute  makes  no 
provisions  for  new  construction.  The 
Jones  Act  provides  an  incentive  for  new 
construction  in  U.S.  shipyards.  In 
addition,  the  redefinition  of  “shipyard” 
as  “a  facility  capable  of  performing 
overhaul,  repair,  and  maintenance  work 
on  covered  vessels”  in  the  final  rule 
broadens  the  scope  of  shipyard  repair 
facilities. 

13.  Comment:  One  respondent  stated 
that  the  rule  does  not  extend  far  enough 
to  offer  true  support  and  reward  for 
carriers  that  have  environmentally 
sound  practices  and  provisions  of 
efficient  services. 

DoD  Response:  The  scope  of  this  rule 
is  limited  to  implementation  of  Section 
1017  of  Public  Law  109-364. 

14.  Comment:  One  respondent 
suggested  a  broader  definition  of  “ship” 
that  would  include  non-self-propelled 
vessels. 

DoD  Response:  The  rule  refers  to 
“covered  vessels”  rather  than  “ship”. 
The  rule’s  definition  of  “covered  vessel” 
is  consistent  with  Section  1017(b)  of 
Public  Law  109-364. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993. 

B.  Regulatory  Flexibility  Act 

DoD  has  prepared  a  final  regulatory 
flexibility  analysis  consistent  with  5 
U.S.C.  604.  A  copy  of  the  analysis  may 
be  obtained  from  the  point  of  contact 
specified  herein.  The  analysis  is 
summarized  as  follows: 

The  objective  of  the  rule  is  to 
maintain  a  strong  national  ship  repair 
industrial  base.  Therefore,  the  rule 
provides  an  evaluation  preference  for 
use  in  DoD  solicitations  for  carriage  of 
cargo  by  vessel,  to  apply  to  those 
entities  that  use  domestic  shipyards  for 
vessel  overhaul,  repair,  and 
maintenance.  The  rule  is  expected  to 
have  a  positive  effect  on  entities  owning 
domestic  shipyards,  by  encouraging  the 
use  of  those  shipyards.  DoD  will  use  the 
information  required  by  the  solicitation 
provision  to  evaluate  offers  and  to 
prepare  annual  reports  to  Congress,  as 
required  by  Section  1017  of  Public  Law 
109-364. 


C.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  of  this  rule  under  Control 
Number  0704-0445. 

List  of  Subjects  in  48  CFR  Parts  212, 
215,  247,  and  252 

Government  procurement. 

Michele  P.  Peterson, 

Editor,  Defense  Acquisition  Regulations 
System. 

■  Accordingly,  the  interim  rule 
amending  48  CFR  Parts  212,  215,  247, 
and  252,  which  was  published  at  72  FR 
49204  on  August  28,  2007,  is  adopted  as 
a  final  rule  with  the  following  changes: 

■  1.  The  authority  citation  for  48  CFR 
Parts  212,  215,  247,  and  252  continues 
to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  247— TRANSPORTATION 

■  2.  Section  247.570  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

247.570  Scope. 

***** 

(a)  *  *  * 

(2)  Section  1017  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2007  (Pub.  L.  109-364),  which 
requires  consideration,  in  solicitations 
requiring  a  covered  vessel,  of  the  extent 
to  which  offerors  have  had  overhaul, 
repair,  and  maintenance  work 
performed  in  shipyards  located  in  the 
United  States  or  Guam; 
***** 

■  3.  Section  247.571  is  revised  to  read 
as  follows: 

247.571  Definitions. 

Covered  vessel,  foreign  shipyard, 
overhaul,  repair,  and  maintenance 
work,  and  shipyard,  as  used  in  this 
subpart,  have  the  meaning  given  in  the 
provision  at  252.247-7026,  Evaluation 
Preference  for  Use  of  Domestic 
Shipyards — Applicable  to  Acquisition 
of  Carriage  by  Vessel  for  DoD  Cargo  in 
the  Coastwise  or  Noncontiguous  Trade. 

■  4.  Section  247.572  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

247.572  Policy. 

***** 

(d)*  *  * 

(1)  When  obtaining  carriage  requiring 
a  covered  vessel,  the  contracting  officer 
must  consider  the  extent  to  which 
offerors  have  had  overhaul,  repair,  and 
maintenance  work  for  covered  vessels 


performed  in  shipyards  located  in  the 
United  States  or  Guam;  and 
***** 

■  5.  Section  247.573-2  is  amended  as 
follows: 

■  a.  By  revising  paragraphs  (c)(2)  and 
(3);  and 

■  b.  In  paragraph  (d)(3)(i)  introductory 
text  and  paragraph  (d)(3)(i)(C),  by 
removing  “247.573-l(d)”  and  adding  in 
its  place  “247.573-l(c)”.  The  revised 
text  reads  as  follows: 

247.573- 2  Direct  purchase  of  ocean 
transportation  services. 
***** 

(c)  *  *  * 

(2)  An  evaluation  criterion  for  offeror 
participation  in  the  Voluntary 
Intermodal  Sealift  Agreement;  and 

(3)  An  evaluation  criterion 
considering  the  extent  to  which  offerors 
have  had  overhaul,  repair,  and 
maintenance  work  for  all  covered 
vessels  in  an  offeror’s  fleet  performed  in 
shipyards  located  in  the  United  States 
or  Guam.  Work  performed  in  foreign 
shipyards  shall  not  be  evaluated  under 
this  criterion  if — 

(i)  Such  work  was  performed  as 
emergency  repairs  in  foreign  shipyards 
due  to  accident,  emergency.  Act  of  God, 
or  an  infirmity  to  the  vessel,  and  safety 
considerations  warranted  taking  the 
vessel  to  a  foreign  shipyard;  or 

(ii)  Such  work  was  paid  for  or 
reimbursed  by  the  U.S.  Government. 
***** 

■  6.  Section  247.573-3  is  amended  by 
revising  paragraphs  (a)(1)  and  (b)  to  read 
as  follows: 

247.573- 3  Annual  reporting  requirement. 

(a)  *  *  * 

(1)  Prepare  a  report  containing  all 
information  received  from  all  offerors  in 
response  to  the  provision  at  252.247- 
7026  during  the  previous  calendar  year; 
and 

*  *  * «  *  * 

(b)  The  Director  of  Acquisition,  U.S. 
Transportation  Command,  will  submit  a 
consolidated  annual  report  to  the 
congressional  defense  committees,  by 
June  1st  of  each  year,  in  accordance 
with  Section  1017  of  Public  Law  109- 
364. 

■  7.  Section  247.574  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

247.574  Solicitation  provisions  and 
contract  clauses. 

***** 

(e)  Use  the  provision  at  252.247-7026, 
Evaluation  Preference  for  Use  of 
Domestic  Shipyards — Applicable  to 
Acquisition  of  Carriage  by  Vessel  for 
DoD  Cargo  in  the  Coastwise  or 
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Noncontiguous  Trade,  in  solicitations 
that  require  a  covered  vessel  for  carriage 
of  cargo  for  DoD.  See  247.573-3  for 
reporting  of  the  information  received 
from  offerors  in  response  to  the 
provision.  See  247.573-2(c)(3)  for  the 
required  evaluation  criterion. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

■  8.  Section  252.247-7026  is  amended 
by  revising  the  clause  date  and 
paragraphs  (a)  through  (c)  to  read  as 
follows: 

252.247-7026  Evaluation  Preference  for 
Use  of  Domestic  Shipyards — Applicable  to 
Acquisition  of  Carriage  by  Vessel  for  DoD 
Cargo  in  the  Coastwise  or  Noncontiguous 
Trade. 

*  *  *  *  *  . 

EVALUATION  PREFERENCE  FOR  USE 
OF  DOMESTIC  SHIPYARDS— 
APPUCABLE  TO  ACQUISITION  OF 
CARRIAGE  BY  VESSEL  FOR  DOD 
CARGO  IN  THE  COASTWISE  OR 
NONCONTIGUOUS  TRADE  (NOV 
2008) 

(a)  Definitions.  As  used  in  this  provision — 

Covered  vessel  means  a  vessel — 

(1)  Owned,  operated,  or  controlled  by  the 
offeror;  and 

(2)  Qualihed  to  engage  in  the  carriage  of 
cargo  in  the  coastwise  or  noncontiguous 
trade  under  Section  27  of  the  Merchant 
Marine  Act,  1920  (46  U.S.C.  12101,  12132, 
and  55102),  commonly  referred  to  as  “Jones 
Act”;  46  U.S.C.  12102, 12112,  and  12119;  and 
Section  2  of  the  Shipping  Act,  1916  (46 
U.S.C.  50501). 

Foreign  shipyard  means  a  shipyard  that  is 
not  a  U.S.  shipyard. 

Overhaul,  repair,  and  maintenance  work 
means  work  requiring  a  shipyard  period 
greater  than  or  equal  to  5  calendar  days. 

Shipyard  means  a  facility  capable  of 
performing  overhaul,  repair,  and 
maintenance  work  on  covered  vessels. 

U.S.  shipyard  means  a  shipyard  that  is 
located  in  any  State  of  the  United  States  or 
in  Guam. 

(b)  This  solicitation  includes  an  evaluation 
criterion  that  considers  the  extent  to  which 
the  offeror  has  had  overhaul,  repair,  and 
maintenance  work  for  covered  vessels 
performed  in  U.S.  shipyards.  ' 

(c)  The  offeror  shall  provide  the  following 
information  with  its  offer,  addressing  all 
covered  vessels  for  which  overhaul,  repair, 
and  maintenamce  work  has  been  performed 
during  the  period  covering  the  current 
calendar  year,  up  to  the  date  of  proposal 
submission,  and  the  preceding  four  calendar 
years: 

(1)  Name  of  vessel. 

(2)  Description  and  cost  of  qualifying 
shipyard  work  performed  in  U.S.  shipyards. 

(3)  Description  and  cost  of  qualifying 
shipyard  work  performed  in  foreign 
shipyards  and  whether — 


(i)  Such  work  was  performed  as  emergency 
repairs  in  foreign  shipyards  due  to  accident, 
emergency.  Act  of  God,  or  an  infirmity  to  the 
vessel,  and  safety  considerations  warranted 
taking  the  vessel  to  a  foreign  shipyard;  or 

(ii)  Such  work  was  paid  for  or  reimbursed 
by  the  U.S.  Government. 

(4)  Names  of  shipyards  that  performed  the 
work. 

(5)  Inclusive  dates  of  work  performed. 
***** 

(FR  Doc.  E8-27782  Filed  11-21-08;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Defense  Acquisition  Regulations 
System 

48  CFR  Part  216 
RIN  0750-AF90 

Defense  Federal  Acquisition 
Regulation  Supplement;  Limitations  on 
DoD  Non-Commercial  Time-and- 
Materials  Contracts  DFARS  Case 
2007-D021 

AGENCY:  Defense  Acquisition 
Regulations  System,  Department  of 
Defense  (DoD). 

ACTION:  Final  rule. 

SUMMARY:  DoD  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  address  review  and 
documentation  requirements  pertaining 
to  the  use  of  time-and-materials 
contracts  for  the  acquisition  of  non¬ 
commercial  services.  The  rule  provides 
for  the  same  level  of  review  for  both 
commercial  and  non-commercial  DoD 
time-and-materials  contracts. 

DATES:  Effective  Date:  November  24, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Angie  Sawyer,  Defense  Acquisition 
Regulations  System,  OUSD  (AT&L) 
DPAP  (DARS),  IMD  3D139,  3062 
Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  703-602-8384; 
facsimile  703-602-7887.  Please  cite 
DFARS  Case  2007-D021. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  16.601(d)  of  the  Federal 
Acquisition  Regulation  (FAR)  requires 
that,  before  using  a  time-and-materials 
contract,  the  contracting  officer  must 
prepare  a  determination  and  findings 
that  no  other  contract  type  is  suitable. 
For  time-and-materials  contracts  for 
commercial  services,  FAR  12.207(b)(2) 
specifies  the  minimum  content  for  the 
determination  and  findings,  and  FAR 
12.207(c)  contains  additional 


requirements  with  regard  to  the  use  of 
indefinite-delivery  contracts  priced  on  a 
time-and-materials  basis. 

To  provide  for  the  same  level  of 
oversight  in  the  award  of  all  DoD  time- 
and-materials  contracts,  this  rule 
amends  DFARS  216.601  to  establish 
determination  and  findings 
requirements  for  DoD  non-commercial 
time-and-materials  contracts,  similar  to 
those  required  by  FAR  12.207  for 
commercial  services  contracts. 

DoD  published  a  proposed  rule  at  73 
FR  21891  on  April  23,  2008.  DoD 
received  no  comments  on  the  proposed 
rule.  Therefore,  DoD  has  adopted  the 
proposed  rule  as  a  final  rule  without 
change. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  relates  to  internal  DoD 
review  and  documentation  requirements 
with  regard  to  the  selection  of  contract 
type. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply,  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  216 
Government  procurement. 

Michele  P.  Peterson, 

Editor,  Defense  Acquisition  Regulations 
System. 

■  Therefore,  48  CFR  Part  216  is 
amended  as  follows: 

PART  216— TYPES  OF  CONTRACTS 

■  1.  The  authority  citation  for  48  CFR 
Part  216  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

■  2.  Section  216.601  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

216.601  Time-and-materials  contracts. 

(d)  Limitations. 

(i)  The  determination  and  findings 
shall  contain  sufficient  facts  and 
rationale  to  justify  that  no  other  contract 
type  is  suitable.  At  a  minimum,  the 
determination  and  findings  shall — 

(A)  Include  a  description  of  the 
market  research  conducted: 
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(B)  Establish  that  it  is  not  possible  at 
the  time  of  placing  the  contract  or  order 
to  accurately  estimate  the  extent  or 
duration  of  the  work  or  to  anticipate 
costs  with  any  reasonable  degree  of 
certainty; 

(C)  Establish  that  the  requirement  has 
been  structured  to  minimize  the  use  of 
time-and-materials  requirements  (e.g., 
limiting  the  value  or  length  of  the  time- 
and-materials  portion  of  the  contract  or 
order;  establishing  fixed  prices  for 
portions  of  the  requirement);  and 

(D)  Describe  the  actions  planned  to 
minimize  the  use  of  time-and-materials 
contracts  on  future  acquisitions  for  the 
same  requirements. 

(ii)  For  indefinite-delivery  contracts, 
the  contracting  officer  shall — 

(A)  Structure  contracts  that  authorize 
time-and-materials  orders  to  also  • 
authorize  orders  on  a  cost- 
reimbursement,  incentive,  or  fixed-price 
basis,  to  the  maximum  extent 
practicable;  and 

(B)  Execute  the  determination  and 
findings  for — 

(1)  Each  order  placed  on  a  time-and- 
materials  basis  if  the  indefinite-delivery 
contract  also  authorizes  orders  on  a 
cost-reimbursement,  incentive,  or  fixed- 
price  basis;  or 

(2)  The  basic  contract  if  the  indefinite- 
delivery  contract  only  authorizes  time- 
and-materials  orders.  The  determination 
and  findings  shall — 

(i)  Contain  sufficient  facts  and 
rationale  to  justify  why  orders  on  a  cost- 
reimbursement,  incentive,  and  fixed- 
price  basis  are  not  practicable;  and 

(ii)  Be  approved  one  level  above  the 
contracting  officer. 
****** 

IFR  Doc.  E8-27780  Filed  11-21-08;  8:45  am] 
BILUNG  CODE  5001-0»-P 


DEPARTMENT  OF  DEFENSE 

Defense  Acquisition  Regulations 
System 

48  CFR  Part  252 
RIN  0750-AG08 

Defense  Federal  Acquisition 
Regulation  Supplement;  Least 
Developed  Countries  That  Are 
Designated  Countries  DFARS  Case 
2008-D019 

AGENCY:  Defense  Acquisition 
Regulations  System,  Department  of 
Defense  (DoD). 

ACTION:  Final  rule. 

SUMMARY:  DoD  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 


(DFARS)  to  update  the  list  of  “least 
developed”  countries  that  are 
designated  as  eligible  countries  under 
the  Trade  Agreements  Act,  in 
accordance  with  direction  from  the 
United  States  Trade  Representative. 
DATES:  Effective  Date:  November  24, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Amy  Williams,  Defense  Acquisition 
Regulations  System,  OUSD  (AT&L) 
DPAP  (DARS),  IMD  3D139,  3062 
Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  703-602-0328; 
facsimile  703-602-7887.  Please  cite 
DFARS  Case  2008-D019. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  United  States  Trade 
Representative  has  revised  the  list  of 
“least  developed”  countries  that  are 
designated  as  eligible  countries  under 
the  Trade  Agreements  Act  (19  U.S.C. 
2501,  et  seq.),  to  add  Liberia  and  to 
remove  Cape  Verde.  This  final  rule 
makes  corresponding  changes  to  the  list 
of  designated  countries  in  the  clauses  at 
DFARS  252.225-7021,  Trade 
Agreements,  and  252.225-7045,  Balance 
of  Payments  Program — Construction 
Material  Under  Trade  Agreements. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993. 

B.  Regulatory  Flexibility  Act 

This  rule  will  not  have  a  significant 
cost  or  administrative  impact  on 
contractors  or  offerors,  or  a  significant 
effect  beyond  the  internal  operating 
procedures  of  DoD.  Therefore, 
publication  for  public  comment  under 
41  U.S.C.  418b  is  not  required. 

However,  DoD  will  consider  comments 
from  small  entities  concerning  the 
affected  DFARS  subparts  in  accordance 
with  5  U.S.C.  610.  Such  comments 
should  cite  DFARS  Case  2008-D019. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply,  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  252 

Government  procurement. 

Michele  P.  Peterson, 

Editor.  Defense  Acquisition  Regulations 
System. 

■  Therefore,  48  CFR  part  252  is 
amended  as  follows: 


PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

■  1.  The  authority  citation  for  48  CFR 
part  252  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

252.212-7001  [Amended] 

■  2.  Section  252.212-7001  is  amended 
as  follows: 

■  a.  By  revising  the  clause  date  to  read 
“(NOV  2008)”;  and 

■  b.  In  paragraph  (b)(9)  by  removing 
“(MAR  2007)”  and  adding  in  its  place 
“(NOV  2008)”. 

■  3.  Section  252.225-7021  is  amended 
by  revising  the  clause  date  and 
paragraph  (a)(3)(iii)  to  read  as  follows: 

252.225- 7021  Trade  Agreements. 
***** 

TRADE  AGREEMENTS  (NOV  2008) 

(a)  *  *  * 

(3)  *  *  * 

(iii)  A  least  developed  country 
(Afghanistan,  Angola,  Bangladesh,  Benin, 
Bhutan,  Burkina  Faso,  Burundi,  Cambodia, 
Central  African  Republic,  Chad,  Comoros, 
Democratic  Republic  of  Congo,  Djibouti,  East 
Timor,  Equatorial  Guinea,  Eritrea,  Ethiopia, 
Gambia,  Guinea,  Guinea-Bissau,  Haiti, 
Kiribati,  Laos,  Lesotho,  Liberia,  Madagascar, 
Malawi,  Maldives,  Mali,  Mauritania, 
Mozambique,  Nepal,  Niger,  Rwanda,  Samoa, 
Sao  Tome  and  Principe,  Senegal,  Sierra 
Leone,  Solomon  Islands,  Somalia,  Tanzania, 
Togo,  Tuvalu,  Uganda,  Vanuatu,  Yemen,  or 
Zambia);  or 

***** 

■  4.  Section  252.225-7045  is  amended 
as  follows: 

■  a.  By  revising  the  clause  date;  and 

■  b.  In  paragraph  (a),  in  the  definition  of 
“Designated  country”,  by  revising 
paragraph  (3)  to  read  as  follows: 

252.225- 7045  Balance  of  Payments 
Program — Construction  Material  Under 
Trade  Agreements. 

***** 

BALANCE  OF  PAYMENTS 
PROGRAM— CONSTRUCTION 
MATERIAL  UNDER  TRADE 
AGREEMENTS  (NOV  2008) 

(a)  *  *  • 

Designated  country  means — 
***** 

(3)  A  least  developed  country  (Afghanistan, 
Angola,  Bangladesh,  Benin,  Bhutan,  Burkina 
Faso,  Burundi,  Cambodia,  Central  African 
Republic,  Chad,  Comoros,  Democratic 
Republic  of  Congo,  Djibouti,  East  Timor, 
Equatorial  Guinea,  Eritrea,  Ethiopia,  Gambia, 
Guinea,  Guinea-Bissau,  Haiti,  Kiribati,  Laos, 
Lesotho,  Liberia,  Madagascar,  Malawi, 
Maldives,  Mali,  Mauritania,  Mozambique, 
Nepal,  Niger,  Rwanda,  Samoa,  Sao  Tome  and 
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Principe,  Senegal,  Sierra  Leone,  Solomon 
Islands,  Somalia,  Tanzania,  Togo,  Tuvalu, 
Uganda,  Vanuatu,  Yemen,  or  Zambia);  or 

***** 

(FR  Doc.  E8-27781  Filed  11-21-08;  8:45  am] 
BILLING  CODE  5001-OB-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

M  CFR  Parts  20  and  21 

[FWS-RS-MB-2008-0113;  91200-1231- 
9BPP-L2] 

RIN  1018-AI07 

Migratory  Bird  Hunting  and  Permits; 
Regulations  for  Managing  Harvest  of 
Light  Goose  Populations 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION;  Final  rule;  correction. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service,  published  a  final  rule 
in  the  Federal  Register  on  November  5, 
2008,  that  sets  foi^  regulations  that 
authorize  measures  to  increase  harvest 
of  certain  populations  of  light  geese, 
revise  the  regulations  for  the 
management  of  overabundant  light 
goose  populations,  and  modify  the 
conservation  order  that  will  increase 
take  of  birds  from  such  populations. 
That  final  rule  contained  errors  in  two 
amendatory  instructions  and  certain 
corresponding  text  of  the  regulations; 
one  error  would  incorrectly  remove 
changes  made  to  the  regulations  at  50 
CFR  part  20  in  a  series  of  final  rules  we 
published  concerning  hunting  methods 
for  resident  Canada  geese  and  the  other 
mischaracterizes  the  contents  of  subpart 
E  of  50  CFR  part  21.  This  document 
corrects  those  errors. 

DATES:  This  rule  is  effective  on 
December  5,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Blohm,  Chief,  Division  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  703-358-1714. 
SUPPLEMENTARY  INFORMATION: 


Background 

On  November  5,  2008,  we  published 
in  the  Federal  Register  (73  FR  65926)  a 
final  rule  to  authorize  measures  to 
increase  harvest  of  certain  populations 
of  light  geese,  revise  the  regulations  for 
the  management  of  overabundant  light 
goose  populations,  and  modify  the 
conservation  order  that  will  increase 
take  of  birds  fi-om  such  populations. 
That  final  rule  contained  errors  in  two 
amendatory  instructions  and  certain 
corresponding  text  of  the  regulations,  as 
described  below.  This  document 
corrects  those  errors. 

The  first  error,  which  appears  within 
and  as  a  result  of  amendatory 
instruction  2,  would  incorrectly  remove 
changes  made  to  the  regulations  at  50 
CFR  part  20  in  a  series  of  final  rules 
concerning  hunting  methods  for 
resident  Canada  geese  (71  FR  45963, 
August  10,  2006;  72  FR  46403,  August 
20,  2007;  73  FR  65274,  November  3, 
2008).  As  published  on  November  5, 
2008  (73  FR  65926),  amendatory 
instruction  2  would; 

•  Revise  the  introductory  texts  of  50 
CFR  20.21(b)  and  (g),  which  we  did  not 
intend  to  revise;  and 

•  Remove  50  CFR  20.21(b)(1)  and 
(b)(2),  and  50  CFR  20.21(g)(1)  and  (g)(2), 
which  we  did  not  intend  to  remove. 

The  introductory  texts  of  50  CFR 
20.21(b)  cmd  (g)  provide  the  initial, 
necessary  structure  for  the 
subparagraphs  in  those  paragraphs. 
Section  20.21(b)(1)  and  (g)(1)  concern 
light  goose  hunting  methods  and  are 
necessary  subparagraphs  to  maintain  a 
clear  and  understandable  structure  for 

§  20.21(b)  and  (g).  Section  20.21(b)(2) 
and  (g)(2)  concern  Canada  goose 
hunting  methods  and  were  put  into 
place  by  a  series  of  final  rules 
concerning  hunting  methods  for 
resident  Canada  geese  (71  FR  45963, 
August  10,  2006;  72  FR  46403,  August 
20,  2007;  73  FR  65274,  November  3, 
2008).  As  corrected  by  this  document, 
amendatory  instruction  2  and  the 
corresponding  text  of  the  regulations 
now  revise  only  §  20.21(b)(1)  and  (g)(1). 
We  retain  the  introductory  texts  of 
paragraphs  (b)  and  (g),  as  well  as 
subparagraphs  (b)(2)  and  (g)(2). 


The  second  error,  which  appears  in 
amendatory  instruction  6, 
mischaracterizes  the  contents  of  subpart 
E  of  50  CFR  part  21.  As  published  on 
November  5,  2008  (73  FR  65926), 
amendatory  instruction  6  states  that 
subpart  E  of  part  21  contains  only  one 
section:  §  21.60.  This  statement  is 
incorrect.  Subpart  E  of  part  21  actually 
contains  two  sections:  §§  21.60  and 
21.61.  We  correct  amendatory 
instruction  6  to  reflect  this. 

All  other  amendments  to  the 
regulations  at  50  CFR  parts  20  and  21 
made  in  the  final  rule  published  in  the 
Federal  Register  on  November  5,  2008 
(73  FR  65926),  stand. 

In  rule  FR  Doc.  E8-26171,  published 
on  November  5,  2008  (73  FR  65926), 
make  the  following  corrections. 

1.  On  page  65951,  in  the  second 
column,  revise  amendatory  instruction  2 
(and  corresponding  amendatory 
language)  to  read  as  follows: 

Revise  paragraphs  (b)(1)  and  (g)(1)  of 
§  20.21  to  read  as  follows: 

§20.21  What  hunting  methods  are  illegal? 
***** 

(b)  *  *  * 

(1)  A  light-goose-only  season  (greater 
and  lesser  snow  geese  and  Ross’  geese) 
when  all  other  waterfowl  and  crane 
hunting  seasons,  excluding  falconry,  are 
closed. 

***** 

(g)*  *  * 

(1)  A  light-goose-only  season  (greater 
and  lesser  snow  geese  and  Ross’  geese) 
when  all  other  waterfowl  and  crane 
hunting  seasons,  excluding  falconry,  are 
closed. 

***** 

2.  On  page  659S1,  in  the  third 
column,  revise  amendatory  instruction  6 
to  read  as  follows: 

Revise  §  21.60  of  subpart  E  to  read  as 
follows: 

Dated;  November  13,  2008. 

Sara  Prigan, 

Fish  and  Wildlife  Service,  Federal  Register 
Liaison. 

[FR  Doc.  E8-27700  Filed  11-21-08;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  337 
RIN  3206-AL51 

Examining  System 

AGENCY:  U.S.  Office  of  Personnel 

Management. 

action:  Proposed  rule. 

SUMMARY:  The  U.S.  Office  of  Personnel 
Management  (OPM)  is  issuing  a 
proposed  regulation  to  amend  its  direct- 
hire  authority  regulations.  The 
amendment  is  necessary  to  incorporate 
a  statutory  extension  of  direct-hire 
authority  for  certain  acquisition 
positions. 

dates:  Comments  must  be  received  on 
or  before  January  23,  2009. 

ADDRESSES:  Send,  deliver  or  fax 
comments  to  Angela  Bailey,  Deputy 
Associate  Director  for  Talent  and 
Capacity  Policy,  U.S.  Office  of 
Personnel  Management,  Room  6551, 
1900  E  Street,  NW.,  Washington,  DC 
20415-9700;  e-mail  at 
empIoy@opm.gov,  or  fax  at  (202)  606- 
2329.  Comments  may  be  sent  through 
the  Federal  eRulemaking  Portal  at: 
http://www.reguIations.gov.  All 
submissions  received  through  the  Portal 
must  include  the  agency  name  and 
docket  number  or  Regulation  Identifier 
Number  (RIN)  for  this  rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT: 
Darlene  Phelps  at  (202)  606-0960,  by 
fax  at  (202)  606-2329,  TDD  at  (202) 
418-3134,  or  by  e-mail  at 
Darlene.Phelps@opm.gov. 

SUPPLEMENTARY  INFORMATION:  On 

September  12,  2006,  OPM  published  a 
final  rule  at  71  FR  53545  to  implement 
the  Service  Acquisition  Reform  Act, 
section  1413  of  Public  Law  108-136. 
This  Act  allowed  department  and 
agency  heads  (other  than  the  Secretary 
of  Defense)  to  determine,  under 
regulations  prescribed  by  OPM,  when 
certain  Federal  acquisition  positions  are 
shortage  category  positions  for  purposes 


of  direct-hire  authority.  The  Federal 
acquisition  positions  covered  by  section 
1413  are  listed  in  section  433(g)(1)(A)  of 
title  41,  United  States  Code.  The 
authority  under  section  1413  expired  on 
September  30,  2007. 

In  the  National  Defense  Authorization 
Act  for  Fiscal  Year  2008  (NDAA  2008), 
Public  Law  110-181,  Congress  extended 
the  direct-hire  authority  for  acquisition 
positions  under  section  1413  of  Public 
Law  108-136  through  September  30, 
2012.  NDAA  2008,  however,  did  not 
extend  section  141 3’s  reporting 
requirements. 

OPM  is  amending  its  regulations  to: 

a.  Update  the  legal  authority  citation 
for  section  337.204(c)  with  section 
1413(a)  of  Public  Law  108-136,  as 
amended  by  section  853  of  Public  Law 
110-181; 

b.  Update  section  337.206(d)  to 
provide  that  agencies  may  not  make 
new  appointments  under  this  authority 
after  September  30,  2012;  and 

c.  Remove  the  reporting  requirements 
for  this  authority  currently  contained  in 
5  CFR  337.206(e). 

Agencies  must  comply  with  public 
notice  requirements  prescribed  in  5 
U.S.C.  3327  and  3330,  and  5  CFR  part 
330,  subpart  G,  with  respect  to  these 
positions.  To  comply  with  public  notice 
requirements,  agencies  must  post  a  job 
announcement  on  OPM’s  USAJOBS 
Web  site  when  filling  jobs  under  direct- 
hire  authority. 

E.0. 12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  wiih  Executive  Order  12866. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  applies  only  to  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  337 

Government  employees. 

U.S.  Office  of  Personnel  Management. 
Michael  W.  Hager, 

Acting  Director. 

Accordingly,  the  Office  of  Personnel 
Management  proposes  to  amend  5  CFR 
part  337  as  follows: 

PART  337— EXAMINING  SYSTEM 

1.  Revise  the  authority  citation  for 
part  337  to  read  as  follows: 


Authority:  5  U.S.C.  1104(a)(2),  1302,  2302, 
3301,  3302,  3304,  3319,  5364;  E.O.  10577,  3 
CFR  1954-1958  Comp.,  p.  218;  33  FR  12423, 
Sept.  4.  1968;  45  FR  18365,  Mar.  21, 1980; 

116  Stat.  2290,  sec.  1413  of  Pub.  L.  108-136 
(117  Stat.  1665),  as  amended  by  sec.  853  of 
Pub.  L.  110-181  (122  Stat.  250). 

Subpart  B — Direct  Hire  Authority 

2.  Revise  paragraph  (c)  of  §  337.204  to 
read  as  follows: 

§  337.204  Severe  shortage  of  candidates. 

•k  *  *  it  -k 

(c)  A  department  or  agency  head 
(other  than  the  Secretary  of  Defense) 
may  determine,  pursuant  to  section 
1413(a)  of  Public  Law  108-136,  as 
amended  by  section  853  of  Public  Law 
110-181,  that  a  shortage  of  highly 
qualified  candidates  exists  for  certain 
Federal  acquisition  positions  (covered 
under  section  433(g)(1)(A)  of  title  41, 
United  States  Code).  To  make  such  a 
determination,  the  deciding  agency 
official  must  use  the  supporting 
evidence  prescribed  in  5  CFR 
337.204(b)(l)-(8)  and  must  maintain  a 
file  of  the  supporting  evidence  for 
documentation  and  reporting  purposes. 

3.  Revise  paragraph  (d)  of  §  337.206  to 
read  as  follows: 

§337.206  Terminations,  modification, 
extensions,  and  reporting. 

k  k  k  k  k 

(d)  No  new  appointments  may  be 
made  under  the  provisions  of  section 
1413  of  Public  Law  108-136  after 
September  30,  2012. 

4.  Remove  paragraph  (e)  of  §  337.206. 

(FR  Doc.  E8-27834  Filed  11-21-08;  8:45  am] 
BILLING  COD6  6325-39-P 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 

7  CFR  Part  3022 
RIN  0524-AA34 

United  States  Department  of 
Agriculture  Research  Misconduct 
Regulations  for  Extramural  Research 

AGENCY:  Office  of  the  Secretary,  United 
States  Department  of  Agriculture. 
ACTION:  Proposed  rule. 

summary:  The  U.S.  Department  of 
Agriculture  (USDA)  proposes  to 
establish  regulations  to  implement  the 
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Federal  Policy  on  Research  Misconduct 
applicable  to  extramural  research.  The 
proposed  regulation  defines  research 
misconduct  and  establishes  basic  USDA 
requirements  for  the  conduct  of  fair  and 
timely  investigations  of  alleged  or 
suspected  infractions.  The  proposed 
regulation  also  includes  instructions  on 
USDA  administrative  actions  when 
research  misconduct  is  found. 

DATES:  Those  interested  are  encouraged 
to  provide  comments.  Comments  must 
be  received  on  or  before  December  24, 
2008. 

ADDRESSES:  Comments  may  be 
submitted  by  any  of  the  following 
methods: 

•  Federal  eRuIemaking  Portal:  Go  to 
http •J/w'ww. regulations. gov,  select 
“Department  of  Agriculture — All”  from 
the  agency  drop-down  menu,  and  select 
“Proposed  Rules”  from  the  document 
type  menu,  then  click  “Submit.”  In  the 
document  title  column,  select  the 
proposed  rule  with  “7  CFR  3022,  United 
States  Department  of  Agriculture 
Research  Misconduct  Regulations  for 
Extramural  Research”  in  the  title  to 
submit  or  view  public  comments  and  to 
view  supporting  and  related  materials 
available  electronically.  Information  on 
using  Regulations.gov,  including 
instructions  for  accessing  documents, 
submitting  comments,  and  viewing  the 
docket  after  the  close  of  the  comment 
period,  is  available  through  the  site’s 
“User  Tips”  link. 

•  E-mail:  peter.laub@usda.gov  or  Fax: 
(202)  690-1529.  Include  Regulatory 
Information  Number  (RIN)  0524-AA34 
in  the  subject  line  of  the  message. 

•  Postal  Mail/Commercial  Delivery: 
Please  send  four  copies  of  your 
comment  (an  original  and  three  copies) 
to  Peter  Laub,  OCFO/CTGPD  Room 
3451-S,  Stop  9010,  1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
9010. 

Instructions:  All  submissions  received 
must  include  the  agency  name  and  RIN 
for  this  rulemaking.  All  comments 
received  will  be  posted  without  change 
to  http://www.regulations.gov,  including 
any  personal  information  provided. 

FOR  FURTHER  INFORMATION  CONTACT:  Sara 
Mazie,  USDA  Research  Integrity  Officer, 
214W  Whitten  Building,  Washington, 

DC  20250;  Telephone:  (202)  720-5923; 
e-mai  1 :  research  in  tegrity@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  6,  2000,  the  National 
Science  and  Technology  Council,  Office 
of  Science  and  Technology  Policy  of  the 
Executive  Office  of  the  President 
(OSTP),  published  in  the  Federal 
Register  (65  FR  76260)  the  Federal 


Policy  on  Research  Misconduct  (OSTP 
Policy)  as  a  final,  government-wide 
policy  addressing  research  misconduct. 
The  purpose  of  the  policy  was  to 
establish:  (1)  Uniformity  among  the 
Federal  agencies’  definitions  of  research 
misconduct,  and  (2)  consistency  in 
Federal  agencies’  processes  for 
responding  to  allegations  of  research 
misconduct.  The  OSTP  Policy  covers 
both  intramural  research  as  well  as 
extramural  research. 

This  proposed  rule  would  establish 
U.S.  Department  of  Agriculture  (USDA 
or  the  Department)  regulations  to 
permanently  implement  the  provisions 
of  the  OSTP  Policy  applicable  to 
extramural  research.  An  interim  USDA 
Research  Misconduct  Policy  was  issued 
as  a  Secretary’s  Memorandum  on 
Research  Misconduct  Policies  and 
Procedures  in  July  2006.  The  Secretary’s 
Memorandum  has  since  expired  and 
been  withdrawn.  The  Secretary’s 
Memorandum  was  consistent  with  the 
OSTP  Policy,  and  the  substance  of  the 
proposed  regulation  is  the  same  as  the 
policies  and  procedures  in  the  former 
Secretary’s  Memorandum  that  relate  to 
extramural  research.  Accordingly,  all 
USDA  agencies  that  conduct  or  support 
extramural  research  are  expected  either 
to:  (1)  Establish  procedures  to  foster 
integrity  in  research  activities,  respond 
to  allegations  of  research  misconduct, 
and  remedy  findings  of  research 
misconduct,  consistent  with  applicable 
laws,  regulations,  the  OSTP  Policy,  and 
this  proposed  regulation;  or  (2)  initiate 
and  sign  a  standing  Memorandum  of 
Understanding  (MOU)  between  the 
agency  and  Research,  Education  and 
Economics  mission  area  to  have  another 
USDA  agency  act  on  its  behalf  in  lieu  of 
developing  its  own  research  misconduct 
procedures. 

The  proposed  regulation  will  be  set 
forth  in  Title  7  of  the  Code  of  Federal 
Regulations,  in  a  new  part  3022  (7  CFR 
part  3022),  referred  to  below  as  the 
regulation. 

The  proposed  rule  defines  a  number 
of  terms  that  are  used  in  new  part  3022. 
Definitions  of  the  following  terms  are 
set  forth  in  §  3022.1:  Adjudication; 
Agency  Research  Integrity  Officer 
(ARIO);  allegation;  applied  research; 
Assistant  Inspector  General  for 
Investigations;  basic  research; 
extramural  research;  fabrication; 
falsification;  finding  of  research 
misconduct;  inquiry;  intramural 
research;  investigation;  OIG;  OSTP; 
plagiarism;  preponderance  of  the 
evidence;  research;  research  institution; 
research  misconduct;  research  record; 
USDA;  and  USDA  Research  Integrity 
Officer  (RIO). 


Impact  Analysis 

Executive  Order  12866 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  because  it  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 
This  rule  will  not  create  any  serious 
inconsistencies  or  otherwise  interfere 
with  any  actions  taken  or  planned  by 
another  agency.  It  will  not  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees  or  loan 
programs  and  does  not  raise  novel  legal 
or  policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Executive  Order  12372 

This  program/activity  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted:  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Executive  Order  13132 

It  has  been  determined  that  this 
proposed  rule  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
The  provisions  contained  in  this 
rulemaking  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions.  They  also  will  not  impact 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  substantially. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  that  an 
analysis  be  prepared  for  each  rule  with 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  analysis  should  describe  the  rule’s 
impact  on  small  entities  and  identify 
any  significant  alternatives  to  the  rule 
that  would  minimize  the  economic 
impact  on  such  entities.  Section  605  of 
the  Regulatory  Flexibility  Act  allows 
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USDA  to  certify  a  rule,  in  lieu  of 
preparing  an  analysis,  if  the  proposed 
rulemaking  is  not  expected  to  have  such 
an  impact. 

USDA  certifies  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  final  rule  will  have  a 
positive  impact  on  small  businesses 
because  of  the  assistance  these  entities 
receive  from  other  agencies.  It  also  will 
ease  the  administrative  requirements  for 
USDA  to  offer  financial  assistance. 

Unfunded  Mandates  Reform  Act  of  1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  requires  agencies  to  prepare 
several  analyses  before  proposing  any 
rule  that  may  result  in  annual 
expenditures  of  at  least  $100  million  or 
more  in  any  one  year  by  State,  local,  and 
Indian  tribal  governments,  or  the  private 
sector.  USDA  certifies  that  this 
proposed  rule  will  not  result  in 
expenditures  of  this- magnitude. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB).  Please  send  written  comments 
to  the  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer  for  USDA, 

oira_submission@omb.eop.gov  or  fax  it 
to  (202)  395-5806.  Please  state  that  your 
comments  refer  to  RIN  0524-AA34. 
Please  send  a  copy  of  your  comments  to: 

(1)  RIN  0524-AA34,  Regulatory 
Analysis  and  Development,  PPD, 

APHIS,  Station  3A-03.8,  4700  River 
Road  Unit418,  Riverdale,  MD  20737- 
1238,  and  (2)  Clearance  Officer,  OCIO, 
USDA,  room  404-W,  14th  Street  and 
Independence  Avenue,  SW., 
Washington,  DC  20250.  A  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 

The  primary  recordkeeping 
requirement  is  creating  written  policies 
and  procedures  for  addressing  research 
misconduct.  The  total  annual  average 
burden  per  response  is  approximately 
16  hours.  However,  many  Federal 
agencies  already  implemented  the  OSTP 
Policy  and  so  approximately  99  percent 
of  currently  funded  institutions  already 
have  policies  and  procedures  in  place 
and  may  spend  approximately.5  hour 
updating  them.  Another  recordkeeping 
requirement  occurs  when  an  institution 
learns  of  possible  research  misconduct 


and  begins  an  inquiry,  investigation,  or 
both.  For  fiscal  years  2004  through  2006 
the  Cooperative  State  Research, 
Education,  and  Extension  Service 
(CSREES)  (the  USDA  agency  with  the 
majority  of  extramural  awards  and 
therefore,  used  for  burden  estimate 
purposes)  had  an  average  of  548 
different  institutions  funded  with  only 
five  research  misconduct  allegations.  Of 
the  five  allegations,  one  investigation 
was  conducted,  three  inquiries 
conducted,  and  one  allegation  is 
pending. 

Comments  are  being  solicited  from 
the  public  (as  well  as  affected  agencies) 
concerning  the  proposed  information 
collection  and  recordkeeping 
requirements.  These  comments  will 
help  USDA: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our  agencies’ 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  as  follows. 

Approximately  543  institutions 
already  have  these  policies  and- 
procedures  in  place  in  any  given  year 
and  spend  minimal  time  (.5  hour) 
updating  them. 

Number  of  Respondents — 543. 

Number  of  Responses  per 
Respondent — 1. 

Annual  Average  Burden  per 
Response — .5  hour. 

Total  Annual  Burden — 271.5  hours. 

Approximately  5  institutions  each 
year  spend  an  average  of  two  days 
creating  these  policies  and  procedures 
for  the  first  time. 

Number  of  Respondents — 5. 

Number  of  Responses  per 
Respondent — 1. 

Annual  Average  Burden  per 
Response — 16  hours. 

Total  Annual  Burden — 80  hours. 

Approximately  five  institutions  each 
year  spend  19.5  hours  conducting  an 
institutional  inquiry. 

Number  of  Respondents — 5. 


Number  of  Responses  per 
Respondent — 1. 

Annual  Average  Burden  per 
Response — 19.5  hours. 

Total  Annual  Burden — 97.5  hours. 
Approximately  1  institution  each  year 
must  perform  an  institutional 
investigation. 

Number  of  Respondents — 1. 

Number  of  Responses  per 
Respondent — 1. 

Annual  Average  Burden  per 
Response — 99.5  hours. 

Total  Annual  Burden — 99.5  hours. 
Copies  of  this  information  collection 
can  be  obtained  from  Sara  Mazie,  USDA 
Research  Integrity  Officer,  214W 
Whitten  Building,  Washington,  DC 
20250;  Telephone:  (202)  720-5923;  e- 
mail ;  researchin  tegrity@usda  .gov. 

E-Government  Act  Compliance 

USDA  is  committed  to  compliance 
with  the  E-Government  Act  to  promote 
the  use  of  the  Internet  and  other 
information  technologies,  to  provide 
increased  opportunities  for  citizen 
access  to  Government  information  and 
services,  and  for  other  purposes. 

List  of  Subjects  in  7  CFR  Part  3022 

Intramural  research.  Research 
misconduct. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  to  amend  Title 
7  of  the  Code  of  Federal  Regulations  by 
adding  a  new  part  3022,  to  read  as 
follows: 

PART  3022— RESEARCH 
INSTITUTIONS  CONDUCTING  USDA- 
FUNDED  EXTRAMURAL  RESEARCH; 
RESEARCH  MISCONDUCT 

Sec. 

3022.1  Definitions. 

3022.2  Procedures. 

3022.3  Inquiry,  investigation,  and 
adjudication. 

3022.4  USDA  panel  to  determine 
appropriateness  of  research  misconduct 
policy. 

3022.5  Reservation  of  right  to  conduct 
subsequent  inquiry,  investigation,  and 
adjudication. 

'3022.6  Notification  of  USDA  of  allegations 
of  research  misconduct. 

3022.7  Notification  of  ARID  during  an 
inquiry  or  investigation. 

3022.8  Communication  of  research 
misconduct  policies  and  procedures. 

3022.9  Documents  required. 

3022.10  Reporting  to  USDA. 

3022.11  Research  records  and  evidence. 

3022.12  Remedies  for  non-compliance. 

3022.13  Appeals. 

3022.14  Relationship  to  other  requirements. 

Authority:  Office  of  Science  and 
Technology  Policy  (65  FR  76260)  and  USDA 
OIG,  7  CFR  2610.1(c)(4)(ix). 
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§3022.1  Definitions. 

Adjudication.  The  stage  in  response  to 
an  allegation  of  research  misconduct 
when  the  outcome  of  the  investigation 
is  reviewed,  and  appropriate  corrective 
actions,  if  any,  are  determined. 
Corrective  actions  generally  will  he 
administrative  in  nature,  such  as 
termination  of  an  award,  debarment, 
award  restrictions,  recovery  of  funds,  or 
correction  of  the  research  record. 
However,  if  there  is  an  indication  of 
violation  of  civil  or  criminal  statutes, 
civil  or  criminal  sanctions  may  he 
pursued. 

Agency  Research  Integrity  Officer 
(ARIO).  The  individual  appointed  hy  a 
USDA  agency  that  conducts  research 
and  who  is  responsible  for: 

(1)  Receiving  and  processing 
allegations  of  research  misconduct  as 
assigned  by  the  USDA  RIO; 

(2)  Informing  OIG  and  the  USDA  RIO 
of  allegations  of  research  misconduct  in 
the  event  it  is  reported  to  the  USDA 
agency; 

(3)  Ensuring  that  any  records, 
documents  and  other  materials  relating 
to  a  research  misconduct  allegation  are 
provided  to  OIG  when  requested; 

(4)  Goordinating  actions  taken  to 
address  allegations  of  research 
misconduct  with  respect  to  extramural 
research  with  the  research  institution(s) 
at  which  time  the  research  misconduct 
is  alleged  to  have  occurred,  and  with  the 
USDA  RIO; 

(5)  Overseeing  proceedings  to  address 
allegations  of  extramurally  funded 
research  misconduct  at  intramural 
research  institutions  and  research 
institutioiis  where  extramural  research 
occurs; 

(6)  Ensuring  that  agency  action  to 
address  allegations  of  research 
misconduct  at  USDA  agencies 
performing  extramurally  funded 
research  is  performed  at  an 
organizational  level  that  allows  an 
independent,  unbiased,  and  equitable 
process; 

(7)  Immediately  notifying  OIG  and  the 
USDA  RIO  if: 

(i)  Public  health  or  safety  is  at  risk; 

(ii)  USDA’s  resources,  reputation,  or 
other  interests  need  protecting; 

(iii)  Research  activities  should  be 
suspended; 

(iv)  Federal  action  may  be  needed  to 
protect  the  interest  of  a  subject  of  the 
investigation  or  of  others  potentially 
affected; 

(v)  A  premature  public  disclosure  of 
the  inquiry  into  or  investigation  of  the 
allegation  may  compromise  the  process; 

(vi)  The  scientific  community  or  the 
public  should  be  informed;  or 

(vii)  Behavior  that  is  or  may  be 
criminal  in  nature  is  discovered  at  any 


point  during  the  inquiry,  investigation, 
or  adjudication  phases  of  the  research 
misconduct  proceedings; 

(8)  Documenting  the  dismissal  of  the 
allegation,  and  ensuring  that  the  name 
of  the  accused  individual  and/or 
institution  is  cleared  if  an  allegation  of 
research  misconduct  is  dismissed  at  any 
point  during  the  inquiry  or  investigation 
phase  of  the  proceedings;  and 

(9)  Other  duties  relating  to  research 
misconduct  proceedings  as  assigned. 

Allegation.  A  disclosure  of  possible 
research  misconduct  through  any  means 
of  communication.  The  disclosure  may 
be  by  written  or  oral  statement,  or  by 
other  means  of  communication  to  an 
institutional  or  USDA  official. 

Applied  Research.  Systematic  study 
to  gain  knowledge  or  understanding 
necessary  to  determine  the  means  by 
which  a  recognized  and  specific  need 
may  be  met. 

Assistant  Inspector  General  for 
Investigations.  The  individual  in  OIG 
who  is  responsible  for  OIG’s  domestic 
and  foreign  investigative  operations 
through  a  headquarters  office  and  the 
six  regional  offices. 

Rasic  Research.  Systematic  study 
directed  toward  fuller  knowledge  or 
understanding  of  the  fundamental 
aspects  of  phenomena  and  of  observable 
facts  without  specific  applications 
towards  processes  or  products  in  mind. 

Extramural  research.  Research 
conducted  by  any  research  institution 
other  than  the  Federal  agency  to  which 
the  funds  supporting  the  research  were 
appropriated.  Research  institutions 
conducting  extramural  research  may 
include  Federal  research  facilities. 

Fabrication.  Making  up  data  or  results 
and  recording  or  reporting  them. 

Falsification.  Manipulating  research 
materials,,  equipment,  or  processes,  or 
changing  or  omitting  data  or  results 
such  that  the  research  is  not  accurately 
represented  in  the  research  record. 

Finding  of  research  misconduct.  The 
conclusion,  proven  by  a  preponderance 
of  the  evidence,  that  research 
misconduct  occurred,  that  such  research 
misconduct  represented  a  significant 
departure  from  accepted  practices  of  the 
relevant  research  community,  and  that 
such  research  misconduct  was 
committed  intentionally,  knowingly,  or 
recklessly. 

Inquiry.  The  stage  in  the  response  to 
an  allegation  of  research  misconduct 
when  an  assessment  is  made  to 
determine  whether  the  allegation  has 
substance  and  whether  an  investigation 
is  warranted. 

Intramural  Research.  Research 
conducted  by  a  Federal  Agency,  to 
which  funds  were  appropriated  for  the 
purpose  of  conducting  research. 


Investigation.  The  stage  in  the 
response  to  an  allegation  of  research 
misconduct  when  the  factual  record  is 
formally  developed  and  examined  to 
determine  whether  to  dismiss  the  case, 
recommend  a  finding  of  research 
misconduct,  and/or  take  other 
appropriate  remedies. 

Office  of  Inspector  General  (OIG).  The 
Office  of  Inspector  General  of  the  United 
States  Department  of  Agriculture. 

Office  of  Science  and  Technology 
Policy  (OSTP).  The  Office  of  Science 
and  Technology  Policy  of  the  Executive 
Office  of  the  President. 

Plagiarism.  The  appropriation  of 
another  person’s  ideas,  processes, 
results,  or  words  without  giving 
appropriate  credit. 

Preponderance  of  the  evidence.  Proof 
by  information  that,  compared  with  that 
opposing  it,  leads  to  the  conclusion  that 
the  fact  at  issue  is  more  probably  true 
than  not. 

Research.  All  basic,  applied,  and 
demonstration  research  in  all  fields  of 
science,  engineering,  and  mathematics. 
This  includes,  but  is  not  limited  to, 
research  in  economics,  education, 
linguistics,  medicine,  psychology,  social 
sciences,  statistics,  and  research 
involving  human  subjects  or  animals 
regardless  of  the  funding  mechanism 
used  to  support  it. 

Research  Institution.  All  organizations 
using  Federal  funds  for  research, 
including,  for  example,  colleges  and 
universities,  federally  funded  research 
and  development  centers,  national  user 
facilities,  industrial  laboratories,  or 
other  research  institutes. 

Research  Misconduct.  Fabrication, 
falsification,  or  plagiarism  in  proposing, 
performing,  or  reviewing  research,  or  in 
reporting  research  results.  Research 
misconduct  does  not  include  honest 
error  or  differences  of  opinion. 

Research  Record.  The  record  of  data 
or  results  that  embody  the  facts 
resulting  from  scientific  inquiry,  and 
includes,  but  is  not  limited  to,  research 
proposals,  research  records  (including 
data,  notes,  journals,  laboratory  records 
(both  physical  and  electronic)),  progress 
reports,  abstracts,  theses,  oral 
presentations,  internal  reports,  and 
journal  articles. 

United  States  Department  of 
Agriculture.  USDA. 

USDA  Research  Integrity  Officer 
(USDA  RIO).  The  individual  designated 
by  the  Office  of  the  Under  Secretary  for 
Research,  Education,  and  Economics 
(REE)  who  is  responsible  for: 

(1)  Overseeing  USDA  agency 
responses  to  allegations  of  research 
misconduct: 
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(2)  Ensuring  that  agency  research 
misconduct  procedures  are  consistent 
with  this  part; 

(3)  Receiving  and  assigning 
allegations  of  research  misconduct 
reported  by  the  public; 

(4)  Developing  Memoranda  of 
Understanding  with  agencies  that  elect 
not  to  develop  their  own  research  . 
misconduct  procedures; 

(5)  Monitoring  the  progress  of  all 
research  misconduct  cases;  and 

(6)  Serving  as  liaison  with  OIG  to 
receive  allegations  of  research 
misconduct  when  they  are  received  via 
the  OIG  Hotline. 

§3022.2  Procedures. 

Research  institutions  that  conduct 
extramural  research  funded  by  USDA 
must  foster  an  atmosphere  conducive  to 
research  integrity.  They  must  develop  or 
have  procedures  in  place  to  respond  to 
allegations  of  research  misconduct  that 
ensure: 

(a)  Appropriate  separations  of 
responsibility  for  inquiry,  investigation, 
and  adjudication; 

(b)  Objectivity; 

(c)  Due  process; 

(d)  Whistleblower  protection; 

(e)  Confidentiality;  and 

(f)  Timely  resolution. 

§  3022.3  Inquiry,  investigation,  and 
adjudication. 

A  research  institution  that  conducts 
extramural  research  funded  by  USDA 
bears  primary  responsibility  for 
prevention  and  detection  of  research 
misconduct  and  for  the  inquiry, 
investigation,  and  adjudication  of 
research  misconduct  allegations 
reported  directly  to  it.  The  research 
institution  must  perform  an  inquiry  in 
response  to  an  allegation,  and  must 
follow  the  inquiry  with  an  investigation 
if  the  inquiry  determines  the  allegation 
or  apparent  instance  of  research 
misconduct  has  substance.  The 
responsibilities  for  adjudication  must  be 
separate  from  those  for  inquiry  and 
investigation.  In  most  instances,  USDA 
will  rely  on  a  research  institution 
conducting  extramural  research  to 
promptly: 

(a)  initiate  an  inquiry  into  any 
suspected  or  alleged  research 
misconduct: 

(b)  Conduct  a  subsequent 
investigation,  if  warranted; 

(c)  Acquire,  prepare,  and  maintain 
appropriate  records  of  allegations  of 
extramural  research  misconduct  and  all 
related  inquiries,  investigations,  and 
findings;  and 

(d)  Take  action  to  ensure  the 
following: 

(1)  The  integrity  of  research; 


(2)  The  rights  and  interests  of  the 
subject  of  the  investigation  and  the 
public  are  protected; 

(3)  The  observance  of  legal 
requirements  or  responsibilities 
including  cooperation  with  criminal 
investigations;  and 

(4)  Appropriate  safeguards  for 
subjects  of  allegations,  as  well  as 
informants. 

§3022.4  USDA  panel  to  determine 
appropriateness  of  research  misconduct 
policy: 

Before  USDA  will  rely  on  a  research 
institution  to  conduct  an  inquiry, 
investigation,  and  adjudication  of  an 
allegation  in  accordance  with  this  part, 
the  research  institution  where  the 
research  misconduct  is  alleged  must 
provide  the  ARIO  its  policy  and 
procedures  related  to  research 
misconduct  at  the  institution.  The 
research  institution  has  the  option  of 
providing  either  a  written  copy  of  such 
policies  and  procedures  or  a  Web  site 
address  where  such  policies  and 
procedures  can  be  accessed.  The  ARIO 
to  whom  the  policy  and  procedures 
were  made  available  shall  convene  a 
panel  comprised  of  the  USDA  RIO  and 
ARIOs  from  the  Forest  Service,  the 
Agricultural  Research  Service,  and  the 
Cooperative  State  Research,  Education, 
and  Extension  Service.  The  Panel  will 
review  the  research  institution’s  policy 
and  procedures  for  compliance  with  the 
OSTP  Policy  and  render  a  decision 
regarding  the  research  institution’s 
ability  to  adequately  resolve  research 
misconduct  allegations.  The  ARIO  will 
inform  the  research  institution  of  the 
Panel’s  determination  that  its  inquiry, 
investigation,  and  adjudication 
procedures  are  sufficient  and  that  the 
research  institution  may  proceed  with 
the  inquiry,  investigation,  and 
adjudication.  If  the  Panel  determines 
that  the  research  institution  does  not 
have  sufficient  policy  and  procedures  in 
place  to  conduct  inquiry,  investigation, 
and  adjudication  proceedings,  or  that 
the  research  institution  is  in  any  way 
unfit  or  unprepared  to  handle  the 
inquiry,  investigation,  and  adjudication 
in  a  prompt,  unbiased,  fair,  and 
independent  manner,  the  ARIO  will 
inform  the  research  institution  in 
writing  of  the  Panel’s  decision.  An 
appropriate  USDA  agency,  as 
determined  by  the  Panel,  will  then 
conduct  the  inquiry,  investigation,  and 
adjudication  of  research  misconduct  in 
accordance  with  this  part.  If  an 
allegation  of  research  misconduct  is 
made  regarding  extramural  resecU’ch 
conducted  at  a  Federal  research  . 
institution  (whether  USDA  or  not),  it  is 
presumed  that  the  Federal  research 


institution  has  research  misconduct 
procedures  consistent  with  the  OSTP 
Policy.  USDA  reserves  the  right  to 
convene  the  Panel  to  assess  the 
sufficiency  of  a  Federal  agency’s 
research  misconduct  procedures,  should 
there  be  any  question  whether  the 
agency’s  procedures  will  ensure  a  fair, 
unbiased,  equitable,  and  independent 
inquiry,  investigation,  and  adjudication 
process. 

§  3022.5  Reservation  of  right  to  conduct 
subsequent  inquiry,  investigation,  and 
adjudication. 

(a)  USDA  reserves  the  right  to  conduct 
its  own  inquiry,  investigation,  and 
adjudication  into  allegations  of  research 
misconduct  at  a  research  institution 
conducting  extramural  research 
subsequent  to  the  proceedings  of  the 
research  institution  related  to  the  same 
allegation.  This  may  be  necessary  if  the 
USDA  RIO  or  ARIO  believes,  in  his  or 
her  sound  discretion,  that  despite  the 
Panel’s  finding  that  the  research 
institution  in  question  had  appropriate 
and  OSTP-compliant  research 
misconduct  procedures  in  place,  the 
research  institution  conducting  the 
extramural  research  at  issue: 

(1)  Did  not  adhere  to  its  own  research 
misconduct  procedures; 

(2)  Did  not  conduct  research 
misconduct  proceedings  in  a  fair, 
unbiased,  or  independent  manner;  or 

(3)  Has  not  completed  research 
misconduct  inquiry,  investigation,  or 
adjudication  in  a  timely  manner. 

(b)  Additionally,  USDA  reserves  the 
right  to  conduct  its  own  inquiry, 
investigation,  and  adjudication  into 
allegations  of  research  misconduct  at  a 
research  institution  conducting 
extramural  research  subsequent  to  the 
proceedings  of  the  resecU’ch  institution 
related  to  the  same  allegation  for  any 
other  reason  that  the  USDA  RIO  or 
ARIO  considers  it  appropriate  to 
conduct  research  misconduct 
proceedings  in  lieu  of  the  research 
institution’s  conducting  the  extramural 
research  at  issue. 

(c)  In  cases  where  the  USDA  RIO  or 
ARIO  believes  it  is  necessary  for  USDA 
to  conduct  its  own  inquiry, 
investigation,  and  adjudication 
subsequent  to  the  proceedings  of  the 
research  institution  related  to  the  same 
allegation,  the  USDA  RIO  or  ARIO  shall 
reconvene  the  Panel,  which  will 
determine  whether  it  is  appropriate  for 
the  relevant  USDA  agency  to  conduct 
the  research  misconduct  proceedings 
related  to  the  allegation(s)  of  research 
misconduct.  If  the  Panel  determines  that 
it  is  appropriate  for  a  USDA  agency  to 
conduct  the  proceedings,  the  ARIO  will 
immediately  notify  the  research 
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institution  in  question.  The  research 
institution  must  then  immediately 
provide  the  relevant  USDA  agency  with 
documentation  of  the  research 
misconduct  proceedings  the  research 
institution  has  conducted  to  that  point, 
and  the  USDA  agency  will  conduct 
research  misconduct  proceedings  in 
accordance  with  the  Agency  research 
misconduct  procedures. 

§  3022.6  Notification  of  USDA  of 
allegations  of  research  misconduct. 

Research  institutions  that  conduct 
USDA-funded  extramural  research  must 
promptly  notify  OIG  and  the  USDA  RIO 
of  all  allegations  of  research  misconduct 
involving  USDA  funds.  Anyone  who 
suspects  that  researchers  or  research 
institutions  performing  Federally- 
funded  research  may  have  engaged  in 
research  misconduct  is  encouraged  to 
make  a  formal  allegation  of  research 
misconduct  to  OIG. 

(a)  OIG  may  be  notified  using  any  of 
the  following  methods: 

Via  the  OIG  Hotline: 

Telephone:  (202)  690-1622;  (800) 
424-9121;  (202)  690-1202  (TDD). 

E-mail:  usda_hotIine@oig.  usda.gov. 

U.S.  Mail:  United  States  Department 
of  Agriculture,  Office  of  Inspector 
General,  P.O.  Box  23399,  Washington, 
DC  20026-3399. 

(b)  The  USDA  RIO  may  be  reached  at: 
USDA  Research  Integrity  Officer,  214W 
Whitten  Building,  Washington,  DC 
20250,  Telephone:  202-720-5923,  E- 
mail:  researchintegrity@usda.gov. 

(c)  To  the  extent  known,  the  following 
details  should  be  included  in  any  formal 
allegation: 

(1)  The  name  of  the  research  project 
or  research  projects  involved,  the  nature 
of  the  alleged  misconduct,  and  the 
names  of  the  individual  or  individuals 
alleged  to  be  involved  in  the 
misconduct; 

(2)  The  source  or  sources  of  funding 
for  the  research  project  or  research 
projects  involved  in  the  alleged 
misconduct; 

(3)  Important  dates; 

(4)  Any  documentation  that  bears 
upon  the  allegation;  and 

(5)  Any  other  potentially  relevant 
information. 

(d)  Safeguards  for  informants  give 
individuals  the  confidence  that  they  can 
bring  allegations  of  research  misconduct 
made  in  good  faith  to  the  attention  of 
appropriate  authorities  or  serve  as 
informants  to  an  inquiry  or  an 
investigation  without  suffering 
retribution.  Safeguards  include 
protection  against  retaliation  for 
informants  who  make  good  faith 
allegations,  fair  and  objective 
procedures  for  the  examination  and 


resolution  of  allegations  of  research 
misconduct,  and  diligence  in  protecting 
the  positions  and  reputations  of  those 
persons  who  make  allegations  of 
research  misconduct  in  good  faith.  The 
identity  of  informants  who  wish  to 
remain  anonymous  will  be  kept 
confidential  to  the  extent  permitted  by 
law  or  regulation. 

§  3022.7  Notification  of  ARID  during  an 
inquiry  or  investigation. 

(a)  Research  institutions  that  conduct 
USDA-funded  extramural  research  must 
promptly  notify  the  ARIO  should  the 
institution  become  aware  during  an 
inquiry  or  investigation  that: 

(1)  Public  health  or  safety  is  at  risk; 

(2)  The  resources,  reputation,  or  other 
interests  of  USDA  are  in  need  of 
protection; 

(3)  Research  activities  should  be 
suspended; 

(4)  Federal  action  may  be  needed  to 
protect  the  interest  of  a  subject  of  the 
investigation  or  of  others  potentially 
affected; 

(5)  A  premature  public  disclosure  of 
the  inquiry  into  or  investigation  of  the 
allegation  may  compromise  the  process; 

(6)  The  scientific  community  or  the 
public  should  be  informed;  or 

(7)  There  is  reasonable  indication  of 
possible  violations  of  civil  or  criminal 
law. 

(b)  If  research  misconduct 
proceedings  reveal  behavior  that  may  be 
criminal  in  nature  at  any  point  during 
the  proceedings,  the  institution  must 
promptly  notify  the  ARIO. 

§  3022.8  Communication  of  research 
misconduct  policies  and  procedures. 

Institutions  that  conduct  USDA- 
funded  extramural  research  are  to 
maintain  and  effectively  communicate 
to  their  staffs  policies  and  procedures 
relating  to  research  misconduct, 
including  the  guidelines  in  this  part. 
The  institution  is  to  inform  their 
researchers  and  staff  members  who 
conduct  USDA-funded  extramural 
research  when  and  under  what 
circumstances  USDA  is  to  be  notified  of 
allegations  of  research  misconduct,  and 
when  and  under  what  circumstances 
USDA  is  to  be  updated  on  research 
misconduct  proceedings. 

§  3022.9  Documents  required. 

(a)  A  research  institution  that 
conducts  USDA-funded  extramural 
research  must  maintain  the  following 
documents  related  to  an  allegation  of 
research  misconduct  at  the  research 
institution: 

(1)  A  written  statement  describing  the 
original  allegation; 


(2)  A  copy  of  the  formal  notification 
presented  to  the  subject  of  the 
allegation; 

(3)  A  written  report  describing  the 
inquiry  stage  and  its  outcome  including 
copies  of  all  supporting  documentation; 

(4)  A  description  of  the  methods  and 
procedures  used  to  gather  and  evaluate 
information  pertinent  to  the  alleged 
misconduct  during  inquiry  and 
investigation  stages; 

(5)  A  written  report  of  the 
investigation,  including  the  evidentiary 
record  and  supporting  documentation; 

(6)  A  written  statement  of  the 

findings;  and  I 

(7)  If  applicable,  a  statement  of 
recommended  corrective  actions,  and 
any  response  to  such  a  statement  by  the 
subject  of  original  allegation,  and/or 
other  interested  parties,  including  any 
corrective  action  plan. 

(b)  The  research  institution  must 
retain  the  documents  specified  in 
paragraph  (a)  of  this  section  for  at  least 
three  years  following  the  final 
adjudication  of  the  alleged  research 
misconduct. 

§  3022.1 0  ^  Reporting  to  USDA. 

Following  completion  of  an 
investigation  into  allegations  of  research 
misconduct,  the  institution  conducting 
extramural  research  must  provide  to  the 
ARIO  a  copy  of  the  evidentiary  record, 
the  report  of  the  investigation, 
recommendations  made  to  the 
institution’s  adjudicating  official,  and 
the  written  response  of  the  individual 
who  is  the  subject  of  the  allegation  to 
any  recommendations. 

§  3022.1 1  Research  records  and  evidence. 

(a)  A  research  institution  that 
conducts  extramural  research  supported 
by  USDA  funds,  as  the  responsible  legal 
entity  for  the  USDA-supported  research, 
has  a  continuing  obligation  to  create  and 
maintain  adequate  records  (including 
documents  and  other  evidentiary 
matter)  as  may  be  required  by  any 
subsequent  inquiry,  investigation, 
finding,  adjudication,  or  other 
proceeding. 

(b)  Whenever  an  investigation  is 
initiated,  the  research  institution  must 
promptly  take  all  reasonable  and 
practical  steps  to  obtain  custody  of  all 
relevant  research  records  and  evidence 
as  may  be  necessary  to  conduct  the 
research  misconduct  proceedings.  This 
must  be  accomplished  before  the 
research  institution  notifies  the 
researcher/respondent  of  the  allegation, 
or  immediately  thereafter. 

(c)  The  original  research  records  and 
evidence  taken  into  custody  by  the 
research  institution  shall  be  inventoried 
and  stored  in  a  secure  place  and 
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manner.  Research  records  involving  raw 
data  shall  include  the  devices  or 
instruments  on  which  they  reside. 
However,  if  deemed  appropriate  by  the 
research  institution  or  investigator, 
research  data  or  records  that  reside  on 
or  in  instruments  or  devices  may  be 
copied  and  removed  from  those 
instruments  or  devices  as  long  as  the 
copies  are  complete,  accurate,  and  have 
substantially  equivalent  evidentiary 
value  as  the  data  or  records  when  the 
data  or  records  reside  on  the 
instruments  or  devices.  Such  copies  or 
data  or  records  shall  be  made  by  a 
disinterested,  qualihed  technician  and 
not  by  the  subject  of  the  original 
allegation  or  other  interested  parties. 
When  the  relevant  data  or  records  have 
been  removed  from  the  devices  or 
instruments,  the  instruments  or  devices 
need  not  be  maintained  as  evidence. 

§  3022.1 2  Remedies  for  non-compliance. 

USDA  agencies’  implementation 
procedures  identify  the  administrative 
actions  available  to  remedy  a  finding  of 
research  misconduct.  Such  actions  may 
include  the  recovery  of  funds, 
correction  of  the  research  record, 
debarment  of  the  researcher (s)  who 
engaged  in  the  research  misconduct, 
proper  attribution,  or  any  other  action 
deemed  appropriate  to  remedy  the 
instance{s)  of  research  misconduct.  In 
determining  the  appropriate 
administrative  action,  the  appropriate 
agency  must  impose  a  remedy  that  is 
commensurate  with  the  infraction  as 
describ,ed  in  the  finding  of  research 
misconduct. 

§3022.13  Appeals. 

(a)  If  USDA  relied  on  an  institution  to 
conduct  an  inquiry,  investigation,  and 
adjudication,  the  alleged  person(s) 
should  first  follow  the  institution’s 
appeal  policy  and  procedures. 

(b)  USDA  agencies’  implementation 
procedures  identify  the  appeal  process 
when  a  finding  of  research  misconduct 
is  elevated  to  the  agency. 

§  3022.1 4  Relationship  to  other 
requirements. 

Some  of  the  research  covered  by  this 
part  also  may  be  subject  to  regulations 
of  other  governmental  agencies  (e.g.,  a 
university  that  receives  funding  from  a 
USDA  agency  and  also  under  a  grant 
from  another  Federal  agency).  Research 
covered  under  this  part  that  is  also 
subject  to  requirements  of  other 
agencies  or  funding  sources  must  be 
conducted  in  compliance  with  all 
applicable  requirements  of  this  part. 
USDA  agencies  may  include  in  their 
implementation  procedures  a  process 
for  deferring  to  or  collaborating  with 


X)ther  agencies  when  a  research 
institution  receives  funding  or  support 
from  multiple  sources  and  therefore 
would  be  subject  to  multiple  research 
agencies’  research  misconduct 
procedures.  For  example,  when  a 
research  institution  or  the  OIG  or  a 
Federal  agency  other  than  the  relevant 
USDA  agency,  has  previously  initiated 
its  own  inquiry  and  investigation,  the 
relevant  USDA  agency  may  wish  to 
defer  its  own  inquiry  or  investigation 
until  it  receives  the  results  of  that 
external  inquiry  and  investigation.  If  the 
relevant  USDA  agency  does  not  receive 
the  results  of  the  external  inquiry  within 
what  it  believes  to  be  a  reasonable  time, 
the  relevant  USDA  agency  should 
proceed  with  its  own  inquiry  and,  if 
warranted,  its  own  investigation. 

Dated:  November  6,  2008. 

Issued  at  Washington,  DC. 

Approved. 

Edward  T.  Schafer, 

Secretary,  U.S.  Department  of  Agriculture. 

[FR  Doc.  E8-27607  Filed  11-21-08;  8:45  am) 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  619,  620,  and  621 

RIN  3052-AC35 

Definitions;  Disclosure  to 
Shareholders;  Accounting  and 
Reporting  Requirements;  Disciosure 
and  Accounting  Requirements 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA,  we,  or  our)  is 
proposing  to  amend  and/or  make 
revisions  and  technical  changes  to  our 
regulations.  These  amendments  are 
proposed  to  clarify  FCA’s  regulations 
related  to  disclosure  and  reporting 
practices  of  Farm  Credit  System 
(System)  institutions.  In  addition,  they 
will  ensure  that  FCA  regulations  are 
consistent  with  System  structural 
changes  and  are  updated  to  include 
changes  to  accounting  and  reporting 
standards. 

OATES:  You  may  send  comments  on  or 
before  January  23,  2009. 

ADDRESSES:  We  offer  a  variety  of 
methods  for  you  to  submit  your 
comments.  For  accuracy  and  efficiency 
reasons,  commenters  are  encouraged  to 
submit  comments  by  e-mail  or  through 
the  FCA’s.  As  facsimiles  (fax)  are 
difficult  for  us  to  process  and  achieve 
compliance  with  section  508  of  the 
Rehabilitation  Act,  we  are  no  longer 


accepting  comments  submitted  by  fax. 
Regardless  of  the  method  you  use, 
please  do  not  submit  your  comment 
multiple  times  via  diff^erent  methods. 
You  may  submit  comments  by  any  of 
the  following  methods; 

•  E-mail:  Send  us  an  e-mail  at  reg- 
comm@fca  .gov. 

•  FCA  Web  site:  http://www.fca.gov. 
Select  “Public  Commenters,’’  then 
“Public  Comments,”  and  follow  the 
directions  for  “Submitting  a  Comment.” 

•  Federal  eRuIemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Mail:  Cary  K.  Van  Meter,  Deputy 
Director,  Office  of  Regulatory  Policy, 
Farm  Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090. 

You  may  review  copies  of  comments 
we  receive  at  our  office  in  McLean, 
Virginia,  or  from  our  Web  site  at  http:// 
www.fca.gov.  Once  you  are  in  the  Web 
site,  select  “Public  Commenters,”  then 
“Public  Comments,”  and  follow  the 
directions  for  “Reading  Submitted 
Public  Comments.”  We  will  show  your 
comments  as  submitted,  but  for 
technical  reasons  we  may  omit  items 
such  as  logos  and  special  characters. 
Identifying  information  that  you 
provide,  such  as  phone  numbers  and 
addresses,  will  be  publicly  available. 
However,  we  will  attempt  to  remove  e- 
mail  addresses  to  help  reduce  Internet 
spam. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  R.  Risdal,  Senior  Policy 
Analyst,  Office  of  Regulatory  Policy, 
Farm  Credit  Administration,  McLean, 
VA  22102-5090,  (703)  883-4498,  TTY 
(703)  883-4434,  or  Robert  Taylor, 
Attorney,  Office  of  General  Counsel, 
Farm  Credit  Administration,  McLean, 
VA  22102-5090,  (703)  883-4020,  TTY 
(703)  883-4020. 

SUPPLEMENTARY  INFORMATION: 

I.  Objectives 

The  objectives  of  this  proposed  rule 
are  to; 

•  Clarify  the  FCA  regulations  related 
to  disclosure  and  reporting  practices  of 
System  institutions:  and 

•  Ensure  that  FCA  regulations  are 
consistent  with  System  structural 
changes  and  updated  to  include  changes 
to  accounting  and  reporting  standards. 

II.  Background 

The  Farm  Credit  Amendments  Act  of 
1985  (1985  Amendments)^  added 
provisions  to  the  Farm  Credit  Act  of 
1971,  as  amended  (Act),^  requiring  FCA 
to  regulate  the  disclosure  and  reporting 


'  Pub.  L.  99-205,  99  Stat.  1678,  Dec.  23,  1985. 
2  Pub.  L.  92-181,  85  Stat.  583,  Dec.  10,  1971. 
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practices  of  System  institutions.  The 
Act,  as  amended  by  the  1985 
Amendments,  requires:  (1)  Each  System 
institution  to  prepare  and  publish 
annual  financial  reports  as  prescribed 
by  the  FCA;  and  (2)  that  the  annual 
reports  contain  financial  statements 
prepared  in  accordance  with  generally 
accepted  accounting  principles  (GAAP) 
and  be  audited  by  an  independent 
public  accountant.  To  implement  these 
requirements,  we  issued  regulations  at 
part  620  (Disclosure  to  Shareholders) 
and  part  621  (Accounting  and  Reporting 
Requirements).  The  regulations 
established  the  requirements  for  the 
preparation  of  financial  reports  by  Farm 
Credit  banks  and  associations,  including 
annual  reports  to  shareholders  and 
reports  of  condition  and  performance 
(Call  Reports).  The  regulations  also 
established  requirements  for 
categorizing  and  maintaining 
information  on  high-risk  loans  and  a 
requirement  that  each  System 
institution  have  its  financial  statements 
audited  by  a  qualified  public 
accountant.  When  developing  the 
regulations  at  parts  620  and  621,  we 
considered  the  Securities  and  Exchange 
Commission’s  (SEC)  disclosure  and 
reporting  requirements  for  public 
companies  in  effect  at  the  time,  as  well 
as  the  requirements  of  other  financial 
institution  regulators.  We  adapted  these 
requirements  to  the -cooperative 
structure  of  System  institutions. 

Since  our  adoption  of  the  regulations 
at  parts  620  and  621,  they  have  been 
revised  several  times  to  address  a 
variety  of  issues.  Most  recently,  we 
revised  the  regulations  to  incorporate 
improvements  in  governance  and 
financial  reporting  best  practices 
brought  about  by  the  Sarbanes-Oxley 
Act  of  2002  3  and  the  SEC’s 
implementing  regulations.  While  there 
have  been  a  number  of  amendments  to 
FCA’s  regulations  over  the  years,  the 
primary  disclosure  requirements  for 
shareholder  reports.  Call  Reports  and 
nonperforming  loans  have  not  changed 
significantly  since  they  were  adopted  in 
the  1980s.  However,  System  structure 
has  changed  as  have  certain  accounting 
and  reporting  standards.  In  order  to 
incorporate  these  changes  into  FCA’s 
regulations,  as  applicable,  we  propose 
the  following  amendments  to  parts  619, 
620,  and  621. 

III.  Section-by-Section  Analysis 

A.  Generally  Accepted  Auditing 
Standards  [§§  619.9270(e)  and  621.2(d)) 

The  Public  Company  Accounting 
Oversight  Board  (rcAOB)  was  created 


spub.  L.  107-204, 116  Stat.  745,  July  30.  2002. 


by  the  Sarbanes-Oxley  Act  of  2002  to 
oversee  the  auditors  of  public 
companies  "*  in  the  preparation  of 
informative,  fair,  and  independent  audit 
reports.  As  a  result  of  its  creation, 
public  institutions  are  required  to 
follow  the  auditing  standards  that  are 
established  by  the  PCAOB,  while 
nonpublic  institutions  may  continue  to 
follow  the  standards  that  are  established 
by  the  American  Institute  of  Certified 
Public  Accountants  (AICPA).  We 
propose  to  revise  the  definition  of 
generally  accepted  auditing  standards  in 
§  621.2(d)  to  include  reference  to  the 
standards  and  guidelines  that  are 
generally  accepted  in  the  United  States 
of  America  and  that  are  adopted  by  the 
authoritative  body  that  governs  the 
overall  quality  of  the  audit  performance. 
Specifically,  we  propose  to  remove  the 
language  referring  to  the  AICPA,  and 
insert  in  its  place  a  reference  solely  to 
generally  accepted  auditing  standards. 
Additionally,  to  ensure  consistency 
throughout  the  regulations,  we  propose 
to  amend  §  619.9270(e)  to  remove  the 
language  referring  to  the  AICPA,  emd 
insert  in  its  place  a  reference  to  the 
authoritative  body  governing  overall 
audit  quality. 

B.  Signatures  on  Financial  Reports 
(§  620.3(b)(3)] 

Section  620.3(b)  and  (c)  provide  the 
requirements  for  signing  and  certifying 
the  financial  accuracy  of  the  reports  ®  by 
the  institution’s  chief  executive  officer 
(CEO),  chief  financial  officer  (CFO),  and 
a  designated  board  member.  Existing 
§  620.3(b)(3)  provides  that  the 
designated  board  member  that  signs  and 
certifies  the  reports  is  the  board  member 
that  certifies  reports  of  condition  and 
performance.  The  language  “reports  of 
condition  and  performance”  is  a  direct 
reference  to  the  Call  Report 
requirements  in  part  621,  Accounting 
and  Reporting  Requirements,  which  is 
an  incorrect  reference.  Thus,  we 
propose  to  amend  §  620.3(b)(3)  to 
remove  the  reference  to  reports  of 
condition  and  performance. 

C.  Contents  of  the  Annual  Report  to 
Shareholders;  Incorporation  by 
Reference  (§  620.5(a)  Through  (e)] 

Section  620.5(a)  through  (e)  requires 
that  an  institution’s  annual  report 
contain:  (1)  A  description  of  its 


♦  A  public  company  is  a  company  that  is 
permitted  to  offer  its  registered  securities  (stock, 
bonds,  etc.)  for  sale  to  the  general  public,  typically 
through  a  stock  exchange,  but  also  may  include 
companies  whose  stock  is  traded  over  the  counter 
(OTC). 

^Section  620.1(o)  defines  “report"  as  the  “annual 
report,  quarterly  report,  notice,  or  information 
statement,  regardless  of  form,  required  by  this  part 
unless  otherwise  specified.” 


business;  (2)  a  description  of  its 
property;  (3)  disclosure  of  certain  legal 
proceedings  and  enforcement  actions  to 
which  the  institution  is  a  party;  (4)  a 
description  of  its  capital  structure,  and 
(5)  a  description  of  its  liabilities.  In 
addition,  §  620.5(g)  requires  an 
institution’s  annual  report  to  contain  a 
management’s  discussion  and  analysis 
(MD&A)  section  that  must  include 
information  necessary  to  an 
understanding  of  the  institution’s 
financial  condition,  material  changes 
thereto,  and  results  of  operations.  In 
certain  circumstances,  it  may  be 
appropriate  for  the  institution  to  include 
the  disclosures  required  by  §  620.5(a) 
through  (e)  in  the  MD&A  section  of  the 
annual  report.  In  order  to  provide 
institutions  flexibility  in  meeting  the 
above  requirements  and  to  avoid  the 
occurrence  of  duplicate  disclosures,  we 
propose  to  amend  §  620.5(a)  through  (e) 
to  allow  the  information  required  by 
these  provisions  to  be  incorporated  by 
reference  to  the  MD&A  section,  so  long 
as  the  descriptions  and  disclosures  are 
appropriately  included  in  the  MD&A  as 
required  by  §  620.5(g). 

D.  Description  of  Business;  Significant 
Developments  [§  620.5(a)(4)} 

Section  620.5(a)(4)  requires  disclosure 
of  any  significant  developments  within 
the  last  5  years  that  could  have  a 
material  impact  on  earnings  or  the 
interest  rates  to  borrowers.  We  are 
adding  patronage  and  dividends  to  the 
list  for  which  disclosure  of  significant 
developments  that  have  material  impact 
is  required.  Since  an  institution’s 
patronage  and  patronage  policies  and 
practices  ultimately  affect  the  patronage 
or  dividend  return  to  a  patron/ 
stockholder,  we  propose  to  further 
amend  this  section  to  specifically 
require  that  changes  to  an  institution’s 
patronage  and  dividend  policies  and 
practices  be  disclosed  if  the  changes  are 
considered  a  significant  development  in 
accordance  with  the  requirements  of 
this  section. 

E.  Description  of  Business;  the 
Institution’s  Interdependent 
Relationship  With  Its  Funding  Bank 
(§620.5(a)(10)] 

Section  620.5(a)(10)  requires  each 
association  to  disclose  in  its  annual 
report  the  association’s  financial  and 
supervisory  relationship  with  its 
funding  bank.  In  order  that  the  section 
not  be  interpreted  to  require  only 
disclosure  of  the  financial  and 
supervisory  relationships,  but  also 
include  all  interdependent  relationships 
between  banks  and  associations,  we 
propose  to  amend  this  section  to  remove 
language,  such  as  “financial”  or 
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“supervisory,”  that  may  be  interpreted 
to  limit  the  disclosure  of  the 
interdependent  relationship.  While 
there  is  a  financial  and  supervisory 
relationship  between  associations  and 
funding  banks  that  must  be  disclosed, 
we  conclude  that  the  disclosure  should 
further  include  a  discussion  of  all 
interdependent  relationships  so 
shareholders  can  understand  the  full 
extent  of  the  relationship  between  an 
association  and  its  funding  bank. 

F.  Description  of  Liabilities;  Description 
of  Statutory  Responsibility  for 
Repayment  of  Obligations  Issued  by  the 
Farm  Credit  System  Financial 
Assistance  Corporation  [§  620.5(e)(4)] 

Section  620.5(e)(4)  requires  disclosure 
of  System  institutions’  responsibility  for 
repayment  of  obligations  issued  by  the 
Farm  Credit  System  Financial 
Assistance  Corporation  (FAC).  Because 
the  FAC  has  fulfilled  its  obligations  and 
discharged  its  responsibilities  under  the 
Act  and  is  no  longer  a  chartered  entity, 
we  propose  to  remove  §  620.5(e)(4)  in  its 
entirety. 

G.  Selected  Financial  Data;  Associations 
That  Are  Not  Direct  Lender  Associations 
[§  620.5(f)(2)] 

Section  620.5(f)(2)  requires  disclosure 
of  selected  financial  data  for  each  of  the 
last  5  fiscal  years  in  the  annual  reports 
of  associations  that  are  not  direct  lender 
associations.  Due  to  System  structure 
changes  that  occurred  subsequent  to  the 
implementation  of  this  section,  all 
System  associations  are  now  direct 
lenders.  Therefore,  we  propose  to 
remove  this  section  of  the  regulation  in 
its  entirety. 

H.  Description  of  Funding  Sources 
l§620.5(g)(3)(i)(A)] 

Section  620.5(g)(3)(i)(A)  requires  that 
an  institution  describe  its  outstanding 
consolidated  Systemwide  debt 
obligations  and  other  bond  obligations 
used  to  fund  its  lending  operations.  We 
propose  to  clarify  that  the  requirement 
applies  to  all  debt  obligations  held  by 
each  System  institution,  not  just  the 
consolidated  Systemwide  debt  and  bond 
obligations.  For  example,  this  section 
would  require  that  an  association 
describe  the  general  financing 
agreement  with  its  affiliated  bank. 

/.  Listing  of  Directors  and  Senior 
Officers  and  Their  Terms  of  Office 
[§  620.5(h)(1)] 

Section  620.5(h)(1)  requires  the 
disclosure  of  the  names  of  all  directors 
and  senior  officers  of  the  institution, 
their  respective  position  titles  and  terms 
of  office.  Most  senior  officers,  as 
employees,  do  not  have  agreed-upon 


terms  of  office  with  the  institution. 
Therefore,  in  lieu  of  disclosing  a  term  of 
office  for  a  senior  officer,  we  propose  to 
amend  this  section  to  require  disclosure 
of  the  date  the  senior  officer 
commenced  employment  in  his/her 
current  position.  The  requirement  to 
disclose  the  term  of  office  for  directors 
would  remain  unchanged. 

/.  Director  Compensation  [§  620.5(i)(  1 )] 

Section  620.5(i)(l)  requires  System 
institutions  to  make  disclosures 
concerning  the  compensation  of 
directors,  including  the  total  cash  and 
noncash  compensation  paid  to  all 
directors  as  a  group  during  the  fiscal 
year.  However,  the  current  regulation 
does  not  specify  whether  the  disclosures 
should  include  only  those  directors  that 
are  serving  as  of  the  date  of  the  annual  • 
report,  or  if  it  should  also  include 
directors  that  received  compensation 
during  the  fiscal  year,  whether  or  not 
serving  as  of  the  date  of  the  annual 
report.  As  a  result,  disclosure  practices 
vary  among  System  institutions. 
Additionally,  disclo.sure  requirements 
for  System  institutions’  CEOs  at 
§620.5(i)(2)(i)(A)  specifically  require 
disclosure  of  compensation  paid  to  each 
individual  CEO  that  served  in  his/her 
capacity  as  CEO  during  the  fiscal  year. 

In  order  to  clarify  the  requirements  for 
director  compensation  and  to  conform 
these  requirements  with  the  disclosures 
required  for  the  CEO  at 
§620.5(i)(2)(i)(A),  we  propose  to  amend 
this  section  to  clarify  that  the 
disclosures  required  by  §  620.5(i)(l) 
apply  to  all  directors  that  served  in  that 
capacity  during  the  fiscal  year, 
including  those  that  resigned  from  the 
board  or  whose  terms  expired  during 
the  fiscal  year. 

K.  Fees  Paid  to  the  Qualified  Public 
Accountant  Engaged  To  Conduct  the 
Financial  Statement  Audit  [§  620.5(1)(2)] 

Section  620.5(1)(2)  requires  each 
institution  to  disclose  in  its  annual 
report  all  fees  paid  to  its  qualified 
public  accountant,  with  the  fees 
segregated  into  three  categories:  audit 
services,  non-audit  services,  and  tax 
services.  The  types  of  non-audit  services 
must  be  individually  identified  and 
disclosed,  and  each  institution  must 
state  whether  the  non-audit  services 
were  approved  by  its  audit  committee. 
This  requirement  applies  only  to  the 
fees  paid  to  the  qualified  public 
accountant  engaged  to  conduct  the 
institution’s  financial  statement  audit. 
The  requirement  is  intended  to  help 
shareholders  assess  the  independence  of 
the  institution’s  external  auditor.  It  does 
not  apply  to  fees  paid  to  other  qualified 
public  accountants  not  engaged  to 


conduct  the  institution’s  audit.  Thus, 
we  propose  to  amend  §  620.5(1)(2)  to 
make  this  clarification. 

L.  Preparing  and  Publishing  the 
Quarterly  Report  [§  620.10(a)] 

On  December  4,  2007,  the  FCA  issued 
a  final  rule  (72  FR  68060)  amending  the 
disclosure  and  reporting  regulations  for 
System  institutions.  The  final  rule 
revised  the  requirements  for  submitting 
part  620  reports  to  the  FCA.  Among 
other  things,  amended  §  620.4  requires 
that  each  System  institution  prepare  and 
send  to  FCA  an  electronic  copy  of  its 
annual  report  and  publish  a  copy  of  its 
annual  report  on  its  Web  site  when  it 
sends  FCA  the  electronic  copy.  This 
amendment  intended  to  strike  a  balance 
between  providing  accelerated  reporting 
and  improved  information  flow  to 
shareholders  and  investors,  allowing 
sufficient  time  for  the  issuance  of  a 
paper  copy  of  the  annual  report  to 
shareholders.  This  amendment, 
however,  did  not  address  publication 
and  filing  requirements  for  quarterly 
reports  to  Shareholders.  To  further 
facilitate  timely  disclosure  of  financial 
information  and  improved  information 
flow  to  shareholders  and  investors,  we 
propose  to  amend  §  620.10(a)  to  include 
requirements  for  filing  the  quarterly 
report  electronically  with  the  FCA  and 
publishing  the  report  on  the 
institution’s  Web  site  when  it  sends  the 
report  electronically  to  the  FCA.  The 
section  does  not  require  that  the 
quarterly  report  be  sent  to  shareholders. 
However,  it  must  be  made  available  for 
public  inspection  at  the  issuing 
institution. 

Additionally,  we  propose  to  amend 
§  620.10(a)  to  replace  the  language 
“Farm  Credit  bank  and  direct  lender 
association”  with  “institution,”  which 
is  defined  for  purposes  of  §  620.1(f)  to 
mean  “any  bank  or  association 
chartered  by  the  Act.” 

M.  Interim  Financial  Statements  and 
Pro  Forma  Presentations  Subsequent  to 
Consummation  of  a  Business 
Combination  [§  620.11(b)(4)  and  (b)(5)J, 
and  Reporting  Accounting  Changes  and 
Error  Corrections  [§  620.11(b)(6)  and 
(b)(7)] 

The  Financial  Accounting  Standards 
Board  (FASB)  develops  and  establishes 
financial  accounting  and  reporting 
standards  and  the  hierarchy  under 
which  those  standards  are  to  be  applied 
[i.e.,  GAAP).  The  recent  issuance  by  the 
FASB  of  certain  standards  has 
necessitated  a  review  of  our  regulations 
that  are  affected  by  the  new  standards. 

Section  620.11(b)(4)  and  (b)(5) 
established  the  interim  financial 
reporting  requirements  for  System 
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institutions  that  consummated  a 
business  combination, -merger, 
consolidation,  etc.  (hereinafter  referred 
to  solely  as  a  business  combination), 
using  either  the  pooling  or  purchase 
methods  of  accounting.  The  interim 
ftnancial  reporting  requirements  were 
affected  by  the  FASB’s  issuance  in  2007 
of  Statement  of  Financial  Accounting 
Standards  (SFAS)  141(R)  because: 

•  FCA  regulations  require  that  System 
institutions  prepare  financial  statements 
and  reports  in  accordance  with  GAAP, 
thus  all  System  institutions  are  required 
to  adopt  SFAS  141(R)  and  its  disclosure 
requirements; 

•  SFAS  141(R)  requires  that  the 
acquisition  method  of  accounting  be 
used  to  account  for  all  business 
combinations,  including  combinations 
of  mutual  enterprises,  thus  the 
references  in  §  620.11(b)(4)  and  (b)(5)  to 
pooling  and  purchase  methods  of 
accounting  are  no  longer  relevant;  and 

•  In  deliberating  the  new  standard, 
the  FASB  agreed  that  the  definition  of 
a  mutual  enterprise  includes 
cooperative  entities,  thus  the  acquisition 
method  of  accounting  prescribed  by 
SFAS  141(R)  is  GAAP  for  System 
institutions. 

SFAS  141(R)  is  effective  for  all 
business  combinations  that  have  an 
acquisition  date  on  or  after  the 
beginning  of  the  first  annual  reporting 
period  beginning  on  or  after  December 
15,  2008.  Therefore,  as  of  the  effective 
date.  System  institutions  will  be 
required  to  apply  SFAS  141  (R)  to 
business  combinations  with  an 
acquisition  date  of  January  1,  2009,  or 
thereafter.  Accordingly,  since 
§  620.11(b)(4)  and  (b)(5)  will  no  longer 
apply  to  current  GAAP,  we  propose  to 
remove  these  sections  in  their  entirety. 

FGA  reporting  requirements  for 
accounting  changes  are  found  in 
§  620.11(b)(6)  and  (b)(7).  The  FASB 
issued  SFAS  154,  Accounting  Changes 
and  Error  Corrections,  which  replaced 
Accounting  Principles  Bulletin  Opinion 
No.  20  and  SFAS  3  and  changed  the 
requirements  for  the  accounting  for  and 
reporting  of  a  change  in  accounting 
principles.  SFAS  154  was  effective  for 
accounting  changes  and  corrections  of 
errors  made  in  fiscal  years  beginning 
after  December  15,  2005.  Since  SFAS 
154  addresses  the  accounting  and 
reporting  requirements  covered  by 
existing  §  620.11(b)(6)  and  (b)(7),  and 
since  System  institution  financial 
statements  and  reports  are  required  to 
be  prepared  in  accordance  with  GAAP, 
we  propose  to  remove  §  620.11(b)(6)  and 
(b)(7)  in  their  entirety. 


N.  Independent  Public  Accountant 
[§  620.11(e)  and  §  620.21(f)] 

Section  619.9270  provides  FCA’s 
definition  of  “qualified  public 
accountant  or  external  auditor.”  In  order 
to  ensure  that  §  620.11(e)  and  §  620.21(f) 
are  consistent  with  the  definitions 
established  in  §  619.9270,  we  propose  to 
amend  §  620.11(e)  to  replace  the 
references  to  “independent  public 
accountant”  with  “qualified  public 
accountant  or  external  auditpr.” 
Additionally,  we  propose  to  amend 
§  620.21(f)  to  replace  each  reference  to 
“independent  public  accountant”  or 
“accountant”  with  “qualified  public 
accountant  or  external  auditor.” 

O.  Accounting  for  the  Allowance  for 
Loan  Losses  and  Chargeoffs  [§  621.5(a)j 

Our  existing  rule  at  §  621.5(a)  on  the 
allowance  for  loan  losses  states  that 
System  institutions  shall  maintain,  at  all 
times,  an  allowance  for  loan  losses  that 
is  adequate  to  absorb  all  probable  and 
estimable  losses  that  may  reasonably  be 
expected  to  exist  in  the  loan  portfolio. 
This  requirement  was  intended  to  be 
consistent  with  GAAP  existing  at  the 
time.  The  accounting  for  the  allowance 
for  loan  losses  continues  to  evolve  as 
additional  pronouncements  and  other 
guidance  are  issued  by  the  FASB  and 
other  standard-setting  bodies.  Therefore, 
to  ensure  that  the  accounting  for  the 
allowance  for  loan  losses  remains 
current  with  industry  standards,  we 
propose  to  amend  this  section  by 
revising  the  language  to  clarify  that  a 
System  institution’s  allowance  for  loan 
losses  should  be  determined  in 
accordance  with  GAAP. 

P.  Reports  of  Condition  and 
Performance;  Applicability  and  General 
Instructions;  Filing  of  Reports 

[§621. 12(c)] 

We  propose  to  revise  this  provision 
because  all  Call  Reports  are  currently 
submitted  electronically,  and  the 
instructions  for  the  preparation  of  the 
Call  Reports  are  available  on  the 
Agency’s  Web  site.  Additionally,  we 
propose  to  amend  §621.12  to  require 
that  institutions  file  their  Call  Reports  in 
accordance  with  the  instructions 
prescribed  by  the  FCA. 

Q.  Technical  Corrections  [§  620.5] 

In  a  previous  rulemaking,  §  620.5  was 
amended  by  removing  the  word 
“financial”  and  adding  in  its  place  the 
word  “financing.”  The  intent  of  the 
change,  however,  was  to  remove  the 
word  “financial”  and  add  in  its  place 
the  word  “financing”  only  as  it 
appeared  in  §  620.5(a)(8),  rather  than  in 
§§  620.5(a)(4),  620.5(e)(2),  620.5(f), 
620.5(f)(l)(iii),  620.5(g),  620.5(g)(l)(iv), 


620.5(g)(2)(ii),620.5(g)(2)(vi), 
620.5(j)(3)(ii),  and  620.5(m)(l). 
Therefore,  we  propose  to  amend  §  620.5 
to  correct  instances  where  the  word 
“financial”  was  inadvertently  replaced 
with  the  word  “financing.” 

IV.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  FCA  hereby  certifies  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Each  of  the 
banks  in  the  Farm  Credit  System, 
considered  together  with  its  affiliated 
associations,  has  assets  and  annual 
income  in  excess  of  the  amounts  that 
would  qualify  them  as  small  entities. 
Therefore,  System  institutions  are  not 
“small  entities”  as  defined  in  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  12  CFR  Parts  619, 

620  and  621 

Accpunting,  Agriculture,  Banks, 
Banking,  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

For  reasons  stated  in  the  preamble, 
parts  619,  620,  and  621  of  chapter  VI, 
title  12  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

PART  619— DEFINITIONS 

1.  The  authority  citation  for  part  619 
continues  to  read  as  follows: 

Authority:  Secs.  1.4, 1.7,  2.1,  2.4,  2.11,  3.2, 
3.21,  4.9,  5.9,  5.12,  5.17,  5.18,  6.22,  7.0,  7.1, 
7.6,  7.8,  7.12  of  the  Farm  Credit  Act  (12 
U.S.C.  2011,  2015,  2072,  2075,  2092, 2123, 
2142,  2160, 2243, 2244, 2252, 2253, 2254, 
2278b-2,  2279a,  2279a-l,  2279b,  2279b-2, 
2279f). 

2.  Section  619.9270  is  amended  by 
revising  the  second  sentence  of 
paragraph  (e)  to  read  as  follows: 

§  61 9.9270  Qualified  Public  Accountant  or 
External  Auditor. 

*  it  *  *  it 

(e)  *  *  *  For  the  purposes  of  this 
definition,  the  term  “independent”  has 
the  same  meaning  as  under  the  rules 
and  interpretations  of  the  authoritative 
body  governing  overall  audit 
performance.  *  *  * 

PART  620— DISCLOSURE  TO 
SHAREHOLDERS 

3.  The  authority  citation  for  part  620 
continues  to  read  as  follows: 

Authority:  Secs.  4.19,  5.9,  5.17,  5.19,  8.11 
of  the  Farm'  Credit  Act  (12  U.S.C.  2207,  2243, 
2252,  2254,  2279aa-ll);  sec.  424  of  Pub.  L. 
100-233.  100  Stat.  1568,  1656. 
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Subpart  A — General 

4.  Section  620.3  is  amended  by 
revising  paragraph  (b)(3)  as  follows: 

§  620.3  Accuracy  of  reports  and 
assessment  of  internal  control  over 
financial  reporting. 

***** 

(b)*  *  * 

(3)  A  board  member  formally 
designated  by  action  of  the  board  to 
certify  reports  on  behalf  of  individual 
board  members. 

***** 

Subpart  B — Annual  Report  to 
Shareholders 

5.  Amend  §620.5  as  follows: 

a.  Remove  the  word  “financing”  and 
add  in  its  place  the  word  “financial” 
each  place  it  appears  in  paragraphs 

(e) (2),  (f)  introductory  text,  (fl(4)(iii),  (g) 
introductory  text,  (g)(l)(iv),  (g)(2)(ii), 
(g){2)(vi),  (j)(3)(ii),  and  (m)(l): 

b.  Revise  the  introductory  paragraph, 
paragraphs  (a)(4),  (a)(10)  introductory 
text,  (g)(3)(i)(A),  (h)(1),  (i),  and  the  first 
sentence  of  paragraph  (1)(2): 

c.  Remove  paragraphs  (a)(10)(v),  (e)(4) 
and  (f)(2):  and 

d.  Redesignate  existing  paragraphs 

(f) (3)  and  (f)(4)  as  newly  designated 
paragraphs  (f)(2)  and  (f)(3). 

§  620.5  Contents  of  the  annual  report  to 
shareholders. 

The  report  must  contain  the  following 
items  in  substantially  the  same  order, 
except  that  information  required  by 
paragraphs  (a)  through  (e)  of  this  section 
may  be  referenced  to  information 
required  by  paragraph  (g)  so  long  as  the 
descriptions  and  disclosures  are 
appropriately  included  in  paragraph  (g) 
of  this  section: 

(a)*  *  * 

(4)  Any  significant  developments 
within  the  last  5  years  that  had  or  could 
have  a  material  impact  on  earnings, 
interest  rates  to  borrowers,  patronage,  or 
dividends,  including,  but  not  limited  to, 
changes  in  the  reporting  entity,  changes 
in  patronage  policies  and  practices,  and 
financial  assistance  provided  by  or  to 
the  institution  through  loss-sharing  or 
capital  preservation  agreements  or  from 
any  other  source; 

***** 

(10)  For  associations,  in  a  separate 
section  of  the  annual  report,  discuss  the 
interdependent  relationship  between 
the  association  and  its  funding  bank, 
including,  but  not  limited  to,  the 
financial  relationship,  a  service  provider 
relationship,  other  material  operational 
relationships,  and  other  specific  issues 
or  areas  that  create  a  material 
interdependent  relationship  between 


the  association  and  its  funding  bank. 
This  separate  section  may  reference 
information  from  other  sections  of  the 
annual  report.  At  a  minimum,  the 
separate  section  must  include  the 
statement  required  by  §  620.2(h)(2)(i)  of 
this  part  and  the  following  information 
required  elsewhere  in  this  section,  if 
applicable: 

***** 

(g) *  *  * 

(3)  *  *  * 

(i)  *  *  * 

(A)  Describe  the  average  and  yearend 
amounts,  maturities,  and  interest  rates 
on  outstanding  consolidated 
Systemwide  debt  obligations,  bond 
obligations,  or  any  other  obligations 
used  to  fund  the  institution’s  lending 
operations. 

***** 

(h)  *  *  * 

(1)  List  the  names  of  all  direotors  and 
senior  officers  of  the.institution, 
indicating  the  position  title  and  term  of 
office  of  each  director,  and  the  position, 
title,  and  date  each  senior  officer 
commenced  employment  in  his  or  her 
current  position. 

***** 

(i)  Compensation  of  directors  and 
senior  officers.  For  the  purposes  of  this 
paragraph,  disclosure  of  compensation 
paid  to  and  days  served  by  directors 
applies  to  any  director  who  served  in 
that  capacity  at  any  time  during  the 
reporting  period. 

***** 

(1)  *  *  * 

(2)  Disclose  the  total  fees,  by  the 
category  of  services  provided,  paid 
during  the  reporting  period  to  the 
qualified  public  accountant  engaged  to 
conduct  the  institution’s  financial 
statement  audit.  *  *  * 
***** 

Subpart  C — Quarterly  Report 

6.  Amend  §  620.10  by  revising 
paragraph  (a)  to  read  as  follows: 

§  620.1 0  Preparing  the  quarterly  report. 

(a)  Each  institution  of  the  Farm  Credit 
System  must: 

(1)  Prepare  and  send,  to  the  Farm 
Credit  Administration,  an  electronic 
copy  of  its  quarterly  report  within  40 
calendar  days  after  the  end  of  each  fiscal 
quarter,  except  that  no  report  need  be 
prepared  for  the  fiscal  quarter  that 
coincides  with  the  end  of  the  fiscal  year 
of  the  institution;  and 

(2)  Publish  a  copy  of  its  quarterly 
report  on  its  Web  site  when  it  .sends  the 
report  electronically  to  the  Farm  Credit 
Administration. 

***** 


§  620.1 1  [Amended] 

7.  Amend  §620.11  as  follows: 

a.  Remove  paragraphs  (b)(4)  through 
(b)(7); 

b.  Redesignate  existing  paragraph 
(b)(8)  as  newly  designated  paragraph 
(b)(4);  and 

c.  Remove  the  words  “independent 
public  accountant,”  “an  independent 
public  accountant,”  and  “the 
independent  public  accountant”  and 
add  the  words  “a  qualified  public 
accountant  or  external  auditor”  in  each 
place  they  appear  in  paragraph  (e)  and 
its  heading. 

Subpart  E — Annual  Meeting 
Information  Statement 

8.  Amend  §  620.21  by  revising  the 
heading  and  paragraph  (f)  to  read  as 
follows: 

§  620.21  Contents  of  the  information 
statement  and  other  information  to  be 
furnished  in  connection  with  the  annual 
meeting  or  director  elections. 
***** 

(f)  Relationship  with  qualified  public 
accountant  or  external  auditor.  If  an 
institution  of  the  Farm  Credit  System 
has  had  a  change  or  changes  in  its 
qualified  public  accountant  or  external 
auditor  since  the  last  annual  report  to 
shareholders,  or  if  a  disagreement  with 
a  qualified  public  accountant  or  external 
auditor  has  occurred,  the  institution 
shall  disclose  the  information  required 
by  §  621.4(c)  and  (d)  of  this  chapter. 

PART  621— ACCOUNTING  AND 
REPORTING  REQUIREMENTS 

9.  The  authority  citation  for  part  621 
continues  to  read  as  follows: 

Authority:  Secs.  5.17,  8.11  of  the  Farm 
Credit  Act  (12  U.S.C.  2252,  227gaa-ll):  sec. 
514  of  Pub.  L.  102-552. 

Subpart  A — Purpose  and  Definitions 

10.  Amend  §621.2  by  revising 
paragraph  (d)  to  read  as  follows: 

§621.2  Definitions. 
***** 

(d)  Generally  accepted  auditing 
standards  means  the  standards  and 
guidelines  that  are  generally  accepted  in 
the  United  States  of  America  and  that 
are  adopted  by  the  authoritative  body 
that  governs  the  overall  quality  of  audit 
performance. 

***** 

Subpart  B — General  Rules 

11.  Amend  §  621.5  by  revising 
paragraph  (a)  to  read  as  follows: 
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§  621 .5  Accounting  for  the  allowance  for 
loan  losses  and  chargeoffs. 
***** 

(a)  Maintain  at  all  times  an  allowance 
for  loan  losses  that  is  determined 
according  to  generally  accepted 
accounting  principles. 
***** 

Subpart  D — Report  of  Condition  and 
Performance 

12.  Amend  §  621.12  by  revising 
paragraph  (c)  as  follows: 

§  621 .1 2  Applicability  and  general 
instructions. 

***** 

(c)  All  reports  of  condition  and 
performance  shall  be  submitted 
electronically  in  accordance  with  the 
instructions  prescribed  by  the  Farm 
Credit  Administration  and  located  on  its 
Web  site. 

Dated:  November  17,  2008. 

Roland  E.  Smith, 

Secretary,  Farm  Credit  Administration  Board. 
IFR  Doc.  E8-27654  Filed  11-21-08:  8:45  am] 
BILUNG  CODE  6705-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  33 

[Docket  No.  NE129;  Notice  No.  33-08-01- 
SCI] 

Special  Conditions^  General  Electric 
Company  GEnx-2B  Model  Turbofan 
Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  General  Electric 
Company  (GE)  GEnx-2B67  and  GEnx- 
2B69  model  turbofan  engines.  The  fan 
blades  of  these  engines  will  have  novel 
or  unusual  design  features  when 
compared  to  the  state  of  technology 
envisioned  in  the  part  33  airworthiness 
standards.  The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  these 
design  features.  These  special 
conditions  contain  the  added  safety 
standards  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards  of  14 
CFR  part  33. 

DATES:  We  must  receive  your  comments 
on  or  before  December  24,  2008. 


ADDRESSES:  You  may  mail  two  copies  of 
your  comments  to:  Federal  Aviation 
Administration,  Aircraft  Gertification 
Service,  Engine  and  Propeller 
Directorate,  Attn:  Robert  McCabe,  ANE- 
110  Standards  Staff,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803-5299,  Rules 
Docket  No.  NE129.  You  may  deliver  two 
copies  to  the  Engine  and  Propeller 
Directorate  at  the  above  address.  You 
must  mark  your  comments:  Docket  No. 
NE  129.  You  may  send  comments  via 
e-mail  to  robert.mccabe@faa.gov.  You 
must  use  the  subject  “Docket  No.  NE 
129”.  You  can  inspect  comments  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  7:30  a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Federal  Aviation  Administration, 
Aircraft  Certification  Service,  Engine 
and  Propeller  Directorate,  Attn:  Robert 
McCabe,  ANE-1  10  Standards  Staff,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803-5299; 
telephone  (781)  238-7138;  facsimile 
(781)  238-7199;  e-mail 
robert.  mccabe@faa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  interested  people  to  take 
part  in  this  rulemaking  by  sending 
written  comments,  data,  or  views.  The 
most  helpful  comments  reference  a 
specific  portion  of  the  special 
conditions,  explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
about  these  special  conditions.  You  can 
inspect  the  docket  before  and  after  the 
comment  closing  date.  If  you  wish  to 
review  the  docket  in  person,  go  to  the 
address  in  the  ADDRESSES  section  of  this 
preamble  between  7:30  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late,  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  these  special  conditions 
based  on  the  comments  we  receive. 

If  you  want  us  to  let  you  know  we 
received  your  comments  on  this 
proposal,  send  us  a  preaddressed, 
stamped  postcard  on  which  the  docket 
number  appears.  We  will  stamp  the  date 
on  the  postcard  and  mail  it  back  to  you. 


Background 

On  February  28,  2006,  the  General 
Electric  Company  (GE)  applied  to  the 
FAA  to  amend  the  GEnx  model  type 
certificate  to  add  GEnx-2B  engine 
model  series.  Currently,  the  GEnx  type 
certificate  consists  of  the  GEnx-lB 
turbofan  engine  models  GEnx-lB54, 
GEnx-lB58,  GEnx-lB64,  GEnx-B67, 
and  GEnx-lB70.  GE  is  requesting  to  add 
the  GEnx-2B67  and  GEnx-2B69  engine 
model  series  to  the  type  certificate. 

The  GEnx-2B  engine  model  series  is 
a  close  derivative  of  the  GEnx-lB 
engine  models,  and  will  utilize  a 
significant  number  of  common  parts  and 
systems.  Some  GEnx-2B  engine  model 
components,  which  differ  from  those  on 
the  GEnx-lB  engine  models,  include  a 
smaller  diameter  fan  operating  at  a 
slightly  higher  speed,  a  lower  guide 
vane  count,  fewer  booster  stages,  lower 
bypass  ratio,  fewer  low  pressure  turbine 
stages,  lighter  accessories  gearbox,  and  a 
modified  turbine  rear  frame.  Those 
components  do  not  introduce  any 
unique  materials,  design  concepts,  or 
manufacturing  processes. 

The  GEnx-2B  engine  models  will  also 
incorporate  fan  blades  manufactured 
using  carbon  graphite  composite 
material,  with  a  bonded  metal  tip  cap, 
and  metal  leading  and  trailing  edge 
laminates.  The  design  and  manufacture 
of  these  fan  blades  are  similar  to  those 
used  on  the  GE90-76B,  -77B,  -85B, 
-90B,  -94B  baseline  engines,  the  GE90- 
llOBl,  -113B,  and  -115B  derivative 
engine  model  series,  and  the  GEnx-lB 
engine  model  series.  This  novel  and 
unusual  design  feature  results  in  the  fan 
blades  having  significant  differences  in 
material  property  characteristics  when 
compared  to  conventionally  designed 
fan  blades  using  only  metallic  materials. 

GE  submitted  data  and  analysis 
during  the  GE90  baselirte  and  GE90- 
115B  derivative  engine  model 
certification  programs,  and  again  during 
the  recent  GEnx-JB  certification 
program.  GE  was  able  to  show  that  the 
likelihood  of  these  carbon  graphite 
composite  fan  blades  failing  below  the 
inner  annulus  flow  path  line  is  highly 
improbable.  GE  questioned  the 
appropriateness  of  the  requirement 
contained  in  §  33.94(a)(1)  to  show 
containment  after  a  failure  of  the  fan 
blade  at  the  outermost  retention  feature. 

The  FAA  responded  during  the  GE90 
baseline  by  reviewing  the  historical 
basis  for  the  §  33.94(a)(1)  te.st 
requirements,  and  determined  that  they 
are  based  on  metallic  blade 
characteristics  and  service  history,  and 
therefore  were  not  appropriate  for  the 
unusual  design  features  of  the 
composite  fan  blade  design  planned  for 
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that  engine  model.  The  FAA  determined 
that  a  more  realistic  blade  retention  test 
for  the  novel  and  unusual  design 
characteristics  of  these  carbon  fiber 
composite  fan  blades  would  be  achieved 
with  a  blade  failure  at  the  inner  annulus 
flow  path  line  (the  complete  airfoil 
only),  instead  of  at  the  outermost  blade 
retention  feature  as  currently  required 
by  §  33.94(a)(1). 

The  FAA  also  determined  that  the 
composite  fan  blade  design  and 
construction  characteristics  present 
factors,  other  than  the  expected  location 
of  a  blade  failure,  which  must  be 
considered.  Consequently,  the  FAA 
required  that  tests  and  analyses  must 
account  for  the  anticipated  effects  of  in- 
service  deterioration  and  handling 
damage,  manufacturing  and  materials 
variations  in,  and  environmental  effects 
on,  the  composite  material.  The  FAA 
also  required  that  tests  and  analyses 
must  show  that  a  lightning  strike  on  a 
composite  fan  blade  would  not  result  in 
a  hazardous  condition  to  the  aircraft, 
and  that  the  engine  would  continue  to 
meet  the  requirements  of  33.75. 

Therefore,  the  FAA  issued  special 
conditions  SC-33-ANIE-08  on  February 
1,  1995,  for  the  GE90-75B,  76B,  and 
-85B  baseline  engine  models.  These 
special  conditions  defined  additional 
safety  standards  for  the  carbon  graphite 
composite  fan  blades  that  were 
appropriate  for  the  unusual  design 
features  of  those  fan  blades,  and  that 
were  determined  to  be  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  airworthiness 
standards  of  §  33.94(a)(1). 

The  FAA  determined  that  these 
special  conditions  were  also  appropriate' 
for  the  derivative  GE90  77B  and  -90B 
engine  models,  the  GE90-94B  engine 
model,  and  the  GE90  -llOBl,  -113B, 
and  — 115B  engine  models,  which  were 
added  to  the  TCDS  in  July  1996,  June 
2000,  and  July  2003,  respectively. 

Engine  model  series  GE90-75B  w'as 
deleted  from  the  GE90  TCDS  in 
February  1995. 

The  FAA  later  determined  that,  due  to 
the  similarity  of  the  carbon  fiber 
composite  fan  blade  design  and 
construction  methods  to  the  GE90 
blades,  these  same  special  conditions 
continued  to  be  appropriate  for  the 
recent  GEnx-lB  model  series 
certification  program.  The  FAA  issued 
special  conditions  33-006-SC  on 
January  12,  2007,  for  the  GEnx-lB 
engine  model  series,  which  retained  the 
essential  requirements  of  the  previous 
GE90  engine  model  series  special 
conditions.  These  special  conditions 
were  successfully  applied  during  the 
GEnx-lB  certification  program. 


Due  to  that  success,  GE  now  proposes 
to  use  a  similar  approach  to  demonstrate 
a  level  of  safety  equivalent  to  that 
established  by  the  airworthiness 
standards  of  §  33.94(a)(1)  for  the  GEnx 
2B  certification  program.  In  lieu  of 
direct  compliance  to  §  33.94(a)(1)  using 
an  engine  test,  GE  notified  the  FAA  that 
it  plans  to  utilize  an  analytical  method 
that  will  be  validated  by  data  from  the 
GEnx-lB  §  33. 94(a)(l)‘ engine  test, 
GEnx-lB  fan  blade  rig  tests,  GEnx-2B 
fan  blade  rig  tests,  and  other  engine  and 
component  tests  as  needed. 

Due  to  the  similarity  of  the  GEnx-2B 
model  series  fan  blade  design  and 
manufacturing  methods  to  the 
previously  certified  GE90  and  GEnx-lB 
engine  model  series  fan  blades,  the  FAA 
is  proposing  to  issue  similar  special 
conditions  as  part  of  the  type 
certification  basis  for  the  GEnx-2B 
engine  models  in  lieu  of  requiring  direct 
compliance  to  §  33.94(a)(1)  using  an 
engine  test.  These  special  conditions 
define  the  additional  requirements  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
direct  compliance  to  the  airworthiness 
standards  of  §  33.94(a)(1). 

Type  Gertification  Basis 

14  GFR  21.17  requires  GE  to  show  the 
derivative  GEnx-2B  series  turbofan 
engine  models  meet  the  requirements  of 
the  applicable  provisions  of  21.21  and 
part  33.  The  FAA  has  determined  that 
the  applicable  airworthiness  regulations 
in  part  33  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
GEnx-2B  series  turbofan  engine  models 
because  of  its  novel  and  unusual  fan 
blade  design  features.  Therefore,  these 
special  conditions  are  prescribed  under 
the  provisions  of  14  GFR  11.19  and  14 
GFR  21.16,  and  will  become  part  of  the 
type  certification  basis  of  the  GEnx-2B 
engine  in  accordance  with  §  21.17(a)(2). 

These  special  conditions  apply  only 
to  the  GEnx-2B  series  turbofan  engine 
models.  If  the  type  certificate  for  those 
models  is  amended  later  to  include  any 
other  models  that  incorporate  the  same 
novel  or  unusual  design  features,  these 
special  conditions  also  apply  to  the 
other  models  under  the  provisions  of  14 
GFR  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  GEnx-2B  engine  models  will 
incorporate  carbon  graphite  composite 
fan  blades  that  will  contain  a  bonded 
metal  tip  cap,  and  metal  leading  and 
trailing  edge  laminates.  These  design 
features  are  considered  to  be  novel  and 
unusual  relative  to  the  part  33 
airworthiness  standards. 


Applicability 

These  special  conditions  will  apply 
only  to  the  GEnx-2B  series  turbofan 
engine  models.  If  GE  applies  later  for  a 
change  to  the  type  certificate  to  include 
another  model  incorporating  the  same 
novel  or  unusual  fan  blade  design 
features,  these  special  conditions  may 
also  become  part  of  the  type 
certification  basis  of  that  engine  model 
series  as  well. 

Conclusion 

This  action  affects  only  the  carbon 
fiber  composite  fan  blade  design 
features  on  the  GEnx-2B  series  turbofan 
engine  models.  It  is  not  a  rule  of  general 
applicability,  and  it  affects  only  the 
General  Electric  Company  which  has 
applied  to  the  FAA  for  certification  of 
these  fan  blade  design  features. 

List  of  Subjects  in  14  GFR  Part  33 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  continues  to  read  as 
follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702, 44704. 

The  Proposed  Special  Conditions 

Accordingly,  the  FAA  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
derivative  GEnx-2B  series  turbofan 
engines. 

1.  In  lieu  of  the  fan  blade  containment 
test  with  the  fan  blade  failing  at  the 
outermost  retention  groove  as  specified 
in  §  33.94(a)(1),  complete  the  following 
requirements: 

(a)  Conduct  a  fan  blade  containment 
test  that  is  acceptable  to  the 
Administrator,  with  the  fan  blade  failing 
at  the  inner  annulus  flow  path  line. 

(b)  Substantiate  by  test  and  analyses, 
or  other  methods  acceptable  to  the 
Administrator,  that  the  engine  is 
capable  of  containing  damage  without 
catching  fire  and  without  failure  of  its 
mounting  attachments  when  operated 
for  at  least  15  seconds,  unless  the 
resulting  engine  damage  induces  a  self 
shutdown  that  initiates  within  15 
seconds  of  the  fan  blade  failure. 

(c)  Substantiate  by  test  and  analyses, 
or  other  methods  acceptable  to  the 
Administrator,  that  a  minimum  material 
properties  fan  disk  and  fan  blade 
retention  system  can  withstand  without 
failure  a  centrifugal  load  equal  to  two 
times  the  maximum  load  which  the 
retention  system  could  experience 
within  approved  engine  operating 
limitations. 

(d)  Using  a  procedure  approved  by  the 
Administrator,  establish  an  operating 
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limitation  that  specifies  the  maximum 
allowable  number  of  start-stop  stress 
cycles  for  the  fan  blade  retention 
system.  The  life  evaluation  shall  include 
the  combined  effects  of  high  cycle  and 
low  cycle  fatigue.  If  the  operating 
limitation  is  less  than  100,000  cycles, 
that  limitation  must  be  specified  in 
Chapter  05  of  the  Engine  Manual 
Airworthiness  Limitation  Section.  The 
fan  blade  retention  system  includes  the 
portion  of  the  fan  blade  from  the  inner 
annulus  flow  path  line  inward  to  the 

« blade  dovetail,  the  blade  retention 
components,  and  the  fan  disk  and  fan 
blade  attachment  features. 

(e)  Substantiate  that,  during  the 
service  life  of  the  engine,  the  total 
probability  of  the  occurrence  of  a 
hazardous  engine  effect  defined  in 

•  §  33.75  due  to  an  individual  blade 
retention  system  failure  resulting  from 
all  possible  causes  will  be  extremely 
improbable,  with  a  cumulative 
calculated  probability  of  failure  of  less 
than  10  per  engine  flight  hour. 

(f)  Substantiate  by  test  or  analysis 
acceptable  to  the  Administrator  that  not 
only  will  the  engine  continue  to  meet 
the  requirements  of  33.75  following  a 
lightning  strike  on  the  composite  fan 
blade  structure,  but  the  lightning  strike 
will  also  not  cause  damage  to  the  fan 
blades  that  would  prevent  continued 
safe  operation  of  the  affected  engine. 

(g)  Account  for  the  effects  of  in- 
serv'ice  deterioration,  manufacturing 
variations,  minimum  material 
properties,  and  environmental  effects 
during  the  tests  and  analyses  required 
by  paragraphs  (a),  (b),  (c),  (d),  (e),  and 
(f)  of  these  special  conditions. 

(h)  Propose  fleet  leader  monitoring 
and  field  sampling  programs  for  the 
GEnx-2B  engine  fan  blades  that  will 
monitor  the  eff^ects  of  usage  on  fan  blade 
and  retention  system  integrity.  The 
sampling  program  should  use  the 
experience  gained  on  current  GE90  and 
GEnx-lB  engine  model  series 
monitoring  programs,  and  must  be 
approved  by  the  FAA  prior  to 
certification  of  the  GEnx-2B  engine 
models. 

Issued  in  Burlington,  Massachusetts  on 
November  12,  2008. 

Peter  A.  White, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

|FR  Doc.  E8-27540  Filed  11-21-08;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  901, 902,  and  907 

[Docket  No.  FR-5094-N-02] 

RIN  2577-AC68 

Public  Housing  Evaluation  and 
Oversight:  Changes  to  the  Public 
Housing  Assessment  System  (PHAS) 
and  Determining  and  Remedying 
Substantial  Default:  Reopening  of 
Public  Comment  Period 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Proposed  rule;  reopening  of 
Public  comments  period. 

SUMMARY:  On  August  21,  2008,  the 
Department  published  a  proposed  rule 
entitled,  “Public  Housing  Evaluation 
and  Oversight:  Changes  to  the  Public 
Housing  Assessment  System  (PHAS) 
and  Determining  and  Remedying 
Substantial  Default.”  The  comment 
period  for  this  proposed  rule  ended  on 
October  20,  2008.  This  notice  reopens 
the  comment  period  for  the  proposed 
rule  to  allow  for  additional  public 
comment. 

DATES:  Comment  Due  Date:  January  8, 
2009. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Regulations 
Division,  Office  of  General  Counsel, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 

Room  10276,  Washington,  DC  20410- 
0500.  Communications  must  refer  to  the 
above  docket  number  and  title.  There 
are  two  methods  for  submitting  public 
comments.  All  submissions  must  refer 
to  the  above  docket  number  and  title. 

1.  Submission  of  Comments  by  Mail. 
Comments  may  be  submitted  by  mail  to 
the  Regulations  Division,  Office  of 
General  Counsel,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Room  10276, 
Washington,  DC  20410-0500. 

2.  Electronic  Submission  of 
Comments.  Interested  persons  may 
submit  comments  electronically  through 
the  Federal  eRulemaking  Portal  at 
http://www.regulations.gov.  HUD 
strongly  encourages  commenters  to 
submit  comments  electronically. 
Electronic  submission  of  comments 
allows  the  commenter  maximum  time  to 
prepare  and  submit  a  comment,  ensures 
timely  receipt  by  HUD,  and  enables 
HUD  to  make  them  immediately 
available  to  the  public.  Comments 
submitted  electronically  through  the 


http://www.regulations.gov  Web  site  can 
be  viewed  by  other  commenters  and 
interested  members  of  the  public. 
Commenters  should  follow  the 
instructions  provided  on  that  site  to 
submit  comments  electronically. 

Note:  To  receive  consideration  as  public 
comments,  comments  must  be  submitted 
through  one  of  the  two  methods  specified 
above.  Again,  all  submissions  must  refer  to 
the  docket  number  and  title  of  the  rule. 

No  Facsimile  Comments.  Facsimile 
(FAX)  comments  are  not  acceptable. 

Public  Inspection  of  Public 
Comments.  All  properly  submitted 
comments  and  communications 
submitted  to  HUD  will  be  available  for 
public  inspection  and  copying  between 
8  a.m.  and  5  p.m.  weekdays  at  the  above 
address.  Due  to  security  measures  at  the 
HUD  Headquarters  building,  an  advance 
appointment  to  review  the  public 
comments  must  be  scheduled  by  calling 
the  Regulations  Division  at  202—402- 
3055  (this  is  not  a  toll-free  number). 
Individuals  with  speech  or  hearing 
impairments  may  access  this  number 
via  TTY  by  calling  the  Federal 
Information  Relay  Service,  toll-free,  at 
800-877-8339.  Copies  of  all  comments 
submitted  are  available  for  inspection 
and  downloading  at  http:// 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Wanda  Funk,  Senior  Advisor, 
Department  of  Housing  and  Urban 
Development,  Office  of  Public  and 
Indian  Housing,  Real  Estate  Assessment 
Center  (REAC),  550  12th  Street,  SW., 
Suite  100,  Washington,  DC  20410;  or  the 
REAC  Technical  Assistance  Center  at 
888-245—4860  (this  is  a  toll-free 
number).  Persons  with  hearing  or 
speech  impairments  may  access  this 
number  through  TTY  by  calling  the  toll- 
free  Federal  Information  Relay  Service 
at  800-877-8339.  Additional 
information  is  available  from  the  REAC 
Internet  site  at  http://www.hud.gov/ 
offices/reac/. 

SUPPLEMENTARY  INFORMATION: 

1.  Proposed  Rule 

HUD  published  a  proposed  rule  on 
August  21,  2008  (73  FR  49544)  that 
submitted,  for  a  60-day  public  comment 
period,  a  comprehensive  revision  to  the 
PHAS  regulations.  This  proposed  rule, 
entitled  “Changes  to  the  Public  Housing 
Assessment  System  and  Determining 
and  Remedying  Substantial  Default” 
also  proposed,  among  other  things, 
revisions  to  the  PHAS  scoring  system. 
The  comment  period  for  the  proposed 
rule  closed  on  October  20,  by  which 
time  approximately  55  comments  had 
been  submitted  by  members  of  the 
public. 
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As  part  of  reopening  the  public 
comment  period,  HUD  will  be  making 
available  a  scoring  template  that  will 
enable  PHAs  and  other  interested 
members  of  the  public  to  enter 
information  to  generate  estimated  scores 
under  the  proposed  rule.  The  purpose  of 
the  scoring  template  is  to  facilitate 
understanding  of  the  PHAS  scoring 
system  that  HUD  proposed  in  its  August 
21,  2008,  proposed  rule.  The  scoring 
template  reflects  how  scoring  would 
work  if  the  proposed  system  were 
adopted  at  the  final  rule  stage.  The 
template  allows  the  public  to  enter 
information  to  generate  estimated  scores 
under  the  proposed  rule.  The  scoring 
template  is  posted  on  the  Office  of 
Public  and  Indian  Housing’s  Web  site  at 
http://www.hud.gov/offices/ph/am/ 
index.cfm. 

This  tool  was  not  available  during  the 
initial  public  comment  period.  Given 
the  public  interest  in  this  rule,  and  the 
availability  of  this  new  information, 
HUD  is  reopening  the  public  comment 
period.  HUD  hopes  that  this  template 
helps  clarify  the  proposed  scoring 
system,  and  welcomes  additional 
comments  on  the  scoring  system  during 
the  reopened  public  comment  period. 
Accordingly,  this  notice  reopens  the 
public  comment  period  for  the  PHAS 
proposed  rule,  published  on  August  21, 
2008,  for  an  additional  45-day  period. 

Dated:  November  17.  2008. 

Paula  O.  Blunt, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

[FR  Doc.  E8-27807  Filed  11-21-08;  8:45  am] 
BILLING  CODE  4210-67-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-1 06251-08] 

RIN  1545-BH68 

Employee  Stock  Purchase  Plans  Under 
Internal  Revenue  Code  Section  423; 
Hearing 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  rulemaking. 

SUMMARY:  This  document  provides 
notice  of  public  hearing  on  proposed 
regulations  relating  to  options  granted 
under  an  employee  stock  purchase  plan 
as  defined  in  section  423  of  the  Internal 
Revenue  Code.  These  proposed 
regulations  affect  certain  taxpayers  who 
participate  in  the  transfer  of  stock 


pursuant  to  the  exercise  of  options 
granted  under  an  employee  stock 
purchase  plan. 

DATES:  The  public  hearing  is  being  held 
on  Thursday,  January  15,  2009,  at  10 
a.m.  The  IRS  must  receive  outlines  of 
the  topics  to  be  discussed  at  the  public 
hearing  by  Thursday,  December  18, 
2008. 

ADDRESSES:  The  public  hearing  is  being 
held  in  the  IRS  Auditorium,  Internal 
Revenue  Service  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

Send  Submissions  to  CC:PA:LPD:PR 
(REG-106251-08),  Room  5205,  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  Washington,  DC 
20044.  Submissions  may  be  hand- 
delivered  Monday  through  Friday  to 
CC:PA:LPD:PR  (REC-106251-08), 
Couriers  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 

NW.,  Washington,  DC  or  sent 
electronically  via  the  Federal 
erulemaking  Portal  at  http:// 
www.reguIations.gov  (IRS-REG— 
106251-08). 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  regulations,  Thomas 
Scholz  (202)  622-6030;  concerning 
submissions  of  comments,  the  hearing 
and/or  to  be  placed  on  the  building 
access  list  to  attend  the  hearing  Funmi 
Taylor  at  (202)  622-7180  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  the 
notice  of  proposed  rulemaking  (REG- 
106251-08)  that  was  published  in  the 
Federal  Register  on  Tuesday,  July  29, 
2008  (73  FR  43875). 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
that  submitted  written  comments  by 
October  27,  2008,  must  submit  an 
outline  of  the  topics  to  be  addressed  and 
the  amount  of  time  to  be  denoted  to 
each  topic.  (Signed  original  and  eight 
copies.) 

A  period  of  10  minutes  is  allotted  to 
each  person  for  presenting  oral 
comments.  After  the  deadline  for 
receiving  outlines  has  passed,  the  IRS 
will  prepare  an  agenda  containing  the 
schedule  of  speakers.  Copies  of  the 
agenda  will  be  made  available,  free  of 
charge,  at  the  hearing  or  in  the  Freedom 
of  Information  Reading  Room  (FOIA  RR) 
(Room  1621)  which  is  located  at  the 
11th  and  Pennsylvania  Avenue,  NW., 
entrance,  1111  constitution  Avenue, 
NW.,  Washington,  DC. 

Because  of  access  restrictions,  the  IRS 
will  not  admit  visitors  beyond  the 
immediate  entrance  area  more  than  30 


minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
document. 

LaNita  VanDyke, 

Chief,  Publications  and  Regulations  Branch, 
Legal  Processing  Division,  Associate  Chiff 
Counsel  (Procedure  and  Administration) 

[FR  Doc.  E8-27862  Filed  11-21-08;  8:45  am] 
BILLING  CODE  4830-01 -P 


Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Tennessee;  Approval  of  Revisions  to 
the  Knox  County  Portion  of  the 
Tennessee  State  Implementation 
Plan — “Permit  by  Rule”  Provision 


SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  State  Implementation 
Plan  (SIP)  submitted  by  the  State  of 
Tennessee  on  October  12,  2007.  The 
revision  pertains  to  the  Knox  County 
portion  of  the  Tennessee  SIP  and 
includes  changes  to  Knox  County  Air 
Quality  Management  Regulation  (Knox 
County  Regulation)  Section  25.10 — 
Permit  by  Rule.  Specifically,  Section 
25.10  was  changed  so  that  it  clearly 
states  that  turbines  and  other  internal 
combustion  engines  are  excluded  from 
the  “Permit  by  Rule”  provision.  This 
revision  is  considered  by  the  Tennessee 
Department  of  Environment  and 
Conservation  (TDEC),  to  be  as  or  more 
stringent  than  the  State  of  Tennessee’s 
SIP  requirements.  This  action  is  being 
taken  pursuant  to  section  110  of  the 
Clean  Air  Act  (CAA). 

In  the  Final  Rules  section  of  this 
Federal  Register,  EPA  is  approving  the 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  rule,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part *52 

[EPA-R04-OAR-2008-0052-200803(b); 

FRL-8743-7] 


AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 
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based  on  this  proposed  rule.  EPA  will 
not  institute  a  second"  comment  period 
on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  December  24, 

2008. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-R04- 
OAR-2008-0052,  by  one  of  the 
following  methods: 

1.  www.reguIations.gov:  Follow  the 
on-line  instructions  for  submitting 
comments. 

2.  E-mail:  bradley.twunjala@epa.gov. 

3.  Fax:  (404)  562-9019.  • 

4.  Mail:  “EPA-R04-OAR-2008- 
0052,”  Regulatory  Development  Section, 
Air  Planning  Branch,  Air,  Pesticides  and 
Toxics  Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,  61  Forsyth  Street,  SW., 
Atlanta,  Georgia  30303-8960. 

5.  Hand  Delivery  or  Courier:  Twunjala 
Bradley,  Regulatory  Development 
Section,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  4,  61  Forsyth  Street, 
SW.,  Atlanta,  Georgia  30303-8960.  Such 
deliveries  are  only  accepted  during  the 
Regional  Office’s  normal  hours  of 
operation.  The  Regional  Office’s  official 
hours  of  business  are  Monday  through 
Friday,  8:30  to  4:30,  excluding  federal 
holidays. 

Please  see  the  direct  final  rule  which 
is  located  in  the  Rules  section  of  this 
Federal  Register  for  detailed 
instructions  on  how  to  submit 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Twunjala  Bradley,  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,  61  Forsyth  Street,  SW., 
Atlanta,  Georgia  30303-8960.  The 
telephone  number  is  (404)  562—9352. 
Ms.  Bradley  can  also  be  reached  via 
electronic  mail  at 
bradiey.twunjala@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 

additional  information  see  the  direct 
final  rule  which  is  published  in  the 
Rules  section  of  this  Federal  Register. 


Dated:  November  10,  2008. 

Russell  L.  Wright, 

Acting  Regional  Administrator,  Region  4. 

(FR  Doc.  E8-27740  Filed  11-21-08;  8:45  am] 
BILLING  CODE  6560-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R09-OAR-2008-0590;  FRL-8732-5] 

Revisions  to  the  California  State 
Implementation  Plan,  Imperial  County 
Air  Pollution  Control  District,  Mojave 
Desert  Air  Quality  Management 
District,  South  Coast  Air  Quality 
Management  District,  and  Ventura 
County  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Imperial  County  Air 
Pollution  Control  District  (ICAPCD), 
Mojave  Desert  Air  Quality  Management 
District  (MDAQMD),  South  Coast  Air 
Quality  Management  District 
(SCAQMD),  and  Ventura  County  Air 
Pollution  Control  District  (VCAPCD) 
portions  of  the  California  State 
Implementation  Plan  (SIP).  These 
revisions  concern  volatile  organic 
compound  emissions  from  storage  of 
reactive  organic  compound  liquids, 
polyester  resin  operations,  coatings  of 
metal  parts  and  products,  and  adhesives 
and  sealants.  We  are  proposing  to 
approve  local  rules  that  regulate  these 
emission  sources  under  the  Clean  Air 
Act  as  amended  in  1990  (CAA  or  the 
Act). 

DATES:  Any  comments  on  this  proposal 
must  arrive  by  December  24,  2008. 
ADDRESSES:  Submit  comments, 
identified  by  docket  number  EPA-R09- 
OAR-2008-0590,  by  one  of  the 
following  methods: 

1 .  Federal  eRuiemaking  Portal: 
www.regulations.gov.  Follow  the  on-line 
instructions. 

2.  E-mail:  steckel.andrew@epa.gov. 

3.  Mail  or  deliver:  Andrew  Steckel 
(Air-4),  U.S.  Environmental  Protection 
Agency  Region  IX,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901. 


Instructions:  All  comments  will  be 
included  in  the  public  docket  without 
change  and  may  be  made  available 
online  at  www.reguiations.gov, 
including  any  personal  information 
provided,  unless  the  comment  includes 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  Information  that 
you  consider  CBI  or  otherwise  protected 
should  be  clearly  identified  as  such  and 
should  not  be  submitted  through 
www.reguiations.gov  or  e-mail. 

www.regulations.gov  is  an 
“anonymous  access”  system,  and  EPA 
will  not  know  your  identity  or  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment.  If  you  send  e- 
mail  directly  to  EPA,  your  e-mail 
address  will  be  automatically  captured 
and  included  as  part  of  the  public 
comment.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  and  be  fi’ee  of  any  defects 
or  viruses. 

Docket:  The  index  to  the  docket  for 
this  action  is  available  electronically  at 
www.regulations.gov  and  in  hard  copy 
at  EPA  Region  IX,  75  Hawthorne  Street, 
San  Francisco,  California.  While  all 
documents  in  the  docket  are  listed  in 
the  index,  some  information  may  be 
publicly  available  only  at  the  hard  copy 
location  (e.g.,  copyrighted  material),  and 
some  may  not  be  publicly  available  in 
either  location  (e.g.,  CBI).  To  inspect  the 
hard  copy  materials,  please  schedule  an 
appointment  during  normal  business 
hours  with  the  contact  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  regarding  ICAPCD  Rule  414, 
contact  Mae  Wang,  EPA  Region  IX,  (415) 
947-4124,  wang.mae@epa.gov.  For 
questions  regarding  MDAQMD  Rule 
1162,  contact  Jerald  Wamsley,  EPA 
Region  IX,  (415)  947-4111, 
wamsley.jerry@epa.gov.  For  questions 
regarding  SCAQMD  Rule  1107  or 
VCAPCD  Rule  74.20,  contact  Francisco 
Donez,  EPA  Region  IX,  (213)  244-1834, 
Donez.Francisco@epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  following  local 
rules: 


Agency 

Rule  No. 

Rule  title 

Adopted 

Submitted 

ICAPCD 

414  . 

Storage  of  Reactive  Qrganic  Compound  Liquids  . 

05/18/04 

07/19/04 

MDAQMD 

1162  . 

Polyester  Resin  Operations  . 

08/27/07 

03/07/08 

SCAQMD 

1107  . 

Coating  of  Metal  Parts  and  Products  . . 

01/06/06 

05/08/07 

VCAPCD 

74.20  . 

Adhesives  and  Sealants  . 

01/11/05 

07/15/05 
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In  the  Rules  and  Regulations  section 
of  this  Federal  Register,  we  are 
approving  these  local  rules  in  a  direct 
Final  action  without  prior  proposal 
because  we  believe  these  SIP  revisions 
are  not  controversial.  If  we  receive 
adverse  comments,  however,  we  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  rule.  Please  note  that 
if  we  receive  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

We  do  not  plan  to  open  a  second 
comment  period,  so  anyone  interested 
in  commenting  should  do  so  at  this 
time.  If  We  do  not  receive  adverse 
comments,  no  further  activity  is- 
planned.  For  further  information,  please 
see  the  direct  final  action. 

Dated:  October  2,  2008. 

Laura  Yoshii, 

Acting  Regional  Administrator,  Region  IX. 

[FR  Doc.  E8-27737  Filed  11-21-08;  8:45  am) 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[EPA-R05-RCRA-2008-0711;  FRL-8744-3] 

Wisconsin:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  Wisconsin  has  applied  to  EPA 
for  final  authorization  of  the  changes  to 
its  hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  has  reviewed 
Wisconsin’s  application  and  has 
preliminarily  determined  that  these 
changes  satisfy  all  requirements  needed 
to  qualify  for  final  authorization,  and  is 
proposing  to  authorize  the  State’s 
changes.  We  are  proposing  to  authorize 
the  renumbering  and  revision  of 
Wisconsin’s  previously  authorized 
regulations. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  December 
24,  2008. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-R05- 
RCRA-2008-0711  by  one  of  the 
following  methods: 


h  ttp://www.regulations.gov:  F ollow 
the  on-line  instructions  for  submitting 
comments. 

E-mail:  groinnicki.jean@epa.gov. 

Mail:  Jean  Gromnicki,  Wisconsin 
Regulatory  Specialist,  LR— 8J,  U.S.  EPA, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Instructions:  Direct  your  comments  to 
Docket  ID  Number  EPA-R05-RCRA- 
2008-0711.  EPA’s  policy  is  that  all 
comments  received  will  be  included  in 
the  public  docket  without  change  and 
may  be  made  available  online  at  http:// 
www.reguIations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  http:// 
www.reguIations.gov  or  e-mail.  The 
http://www.regulations.gov  Web  site  is 
an  “anonymous  access’’  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  infomiation  unless  you 
•provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through  http:// 
www.reguIations.gov,  your  e-mail 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to  ' 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters  or  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses.  For  additional  information 
about  EPA’s  public  docket,  visit  the  EPA 
Docket  Center  homepage  at  http:// 
www.epagov/epahome/dockets.htm. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  www.reguIations.gov 
index.  Although  listed  in  the  index, 
some  of  the  information  is  not  publicly 
available,  e.g.,  CBI  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
copyrighted  material,  will  be  publicly 
available  only  in  hard  copy.  Publicly 
available  docket  materials  are  available 
either  electronically  in  http:// 
www.reguIations.gov  or  in  hard  copy. 
You  may  view  and  copy  Wisconsin’s 
application  from  9  a.m.  to  4  p.m.  at  the 
following  addresses:  U.S.  EPA,  Region 
5,  LR-8J,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  contact:  Jean 


Gromnicki  (312j  886-6162;  or 
Wisconsin  Department  of  Natural 
Resources,  101  S.  Webster  Street, 
Madison,  Wisconsin,  contact:  Patricia 
Chabot  (608)  264-6015. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Gromnicki,  Wisconsin  Regulatory 
Specialist,  U.S.  EPA,  Region  5,  LR-8J, 

77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604,  (312)  886-6162,  e-mail 
gromnicki.jean@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  which  have  received  final 
authorization  from  EPA  under  RCRA 
Section  3006(b),  42  U.S.C.  6926(b),  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
program.  As  the  Federal  program 
changes.  States  must  change  their 
programs  and  ask  EPA  to  authorize  the 
changes.  Changes  to  State  programs  may 
be  necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur,  Most  commonly.  States  must 
change  their  programs  because  of 
changes  to  EPA’s  regulations  in  40  Code 
of  Federal  Regulations  (CFR)  parts  124, 
260  through  266,  268,  270,  273  and  279. 

B.  What  Decisions  Have  We  Made  in 
This  Rule? 

We  conclude  that  Wisconsin’s 
application  to  revise  its  authorized 
program  meets  all  of  the  statutory  and 
regulatory  requirements  established  by 
RCRA.  Therefore,  we  propose  to  grant 
Wisconsin  final  authorization  to  operate 
its  hazardous  waste  program  with  the 
changes  described  in  the  authorization 
application.  Wisconsin  has 
responsibility  for  permitting  Treatment, 
Storage,  and  Disposal  Facilities  (TSDFs) 
within  its  borders  (except  in  Indian 
Country)  and  for  carrying  out  the 
aspects  of  the  RCRA  program  described 
in  its  revised  program  application, 
subject  to  the  limitations  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  New 
Federal  requirements  and  prohibitions 
imposed  by  Federal  regulations  that 
EPA  promulgates  under  the  authority  of 
HSWA  take  effect  in  authorized  States 
before  they  are  authorized  for  the 
requirements.  Thus,  EPA  will 
implement  those  requirements  and 
prohibitions  in  Wisconsin,  including 
issuing  permits,  until  the  State  is 
granted  authorization  to  do  so. 
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C.  What  Is  the  Effect  of  Today’s 
Authorization  Decision? 

The  effect  of  this  decision  is  that  a 
facility  in  Wisconsin  subject  to  RCRA 
will  now  have  to  comply  with  the 
authorized  State  requirements  instead  of 
the  equivalent  Federal  requirements  in 
order  to  comply  with  RCRA.  Wisconsin 
has  enforcement  responsibilities  under 
its  State  hazardous  waste  program  for 
violations  of  such  program,  but  EPA 
retains  its  authority  under  RCRA 
sections  3007,  3008,  3013,  and  7003, 
which  include,  among  others,  authority 
to: 

1.  Do  inspections,  and  require 
monitoring,  tests,  analyses  or  reports 

2.  Enforce  RCRA  requirements  and 
suspend  or  revoke  permits 

3.  Take  enforcement  actions 
regardless  of  whether  the  State  has 
taken  its  own  actions 

This  action  does  not  impose 
additional  requirements  on  the 
regulated  community  because  the 
regulations  for  which  Wisconsin  is 


being  authorized  by  today’s  action  are 
already  effective,  and  are  not  changed 
by  today’s  action. 

D.  What  Happens  if  EPA  Receives 
Comments  'That  Oppose  This  Action? 

If  EPA  receives  comments  that  oppose 
this  authorization,  we  will  address  all 
public  comments  in  a  later  Federal 
Register.  You  may  not  have  another 
opportunity  to  comment.  If  you  want  to 
comment  on  this  authorization,  you 
must  do  so  at  this  time. 

E.  What  Has  Wisconsin  Previously  Been 
Authorized  for? 

Wisconsin  initially  received  final 
authorization  on  January  30, 1986, 
effective  January  31,  1986  (51  FR  3783) 
to  implement  the  RCRA  hazardous 
waste  management  program.  We  granted 
authorization  for  changes  to  their 
program  on  May  23, 1989,  effective  June 
6, 1989  (54  FR  15029),  on  November  22, 
1989,  effective  January  22, 1990  (54  FR 
48243),  on  April  24,  1992,  effective 


April  24,  1992  (57  FR  15029),  on  June 
2,  1993,  effective  August  2,  1993  (58  FR 
31344),  on  August  4,  1994,  effective 
October  4,  1994  (59  FR  39971),  on 
August  5, 1999,  effective  October  4, 

1999  (64  FR  42630),  and  on  June  26, 
2002,  effective  June  26,  2002  (67  FR 
43002). 

F.  What  Changes  Are  WC  Authorizing 
With  Today’s  Action? 

On  April  29,  2008,  Wisconsin 
submitted  a  final  complete  program 
revision  application,  seeking 
authorization  of  their  changes  in 
accordance  with  40  CFR  271.21.  We 
now  make  a  final  decision,  subject  to 
receipt  of  written  comments  that  oppose 
this  action,  that  Wisconsin’s  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  These  rules  were 
effective  on  August  1,  2006.  Therefore, 
we  propose  to  grant  Wisconsin  final 
authorization  for  the  following  program 
changes:  - 


Federal  provision 

Former  NR  provision 

Recodified  NR  provision 

40  CFR  260.1  . 

NR  600.01  . . . 

NR  660.01 

40  CFR  260.2  . 

NR  600.06  . 

NR  660.02 

40  CFR  260.3  . 

§§227.27(1)  &  990.001(1)  &  (2),  Stats . 

§§227.27(1)  &  990.001(1)  &  (2),  Stats. 

40  CFR  260.10  . 

NR  600.03  . . . 

NR  660.10 

40  CFR  260.11  . 

NR  600.10  . 

NR  660.11 

40  CFR  260.20  . 

NR  605.10(6) . 

NR  660.20 

40  CFR  260.21  . 

None . r. . 

NR  660.21 

40  CFR  260.22  . 

NR  605.10(1),  (2)  &  (4)  . . 

NR  660.22 

40  CFR  260.23  . 

NR  605.10(7)  . . 

NR  660.23 

40  CFR  260.30  . 

None . 

NR  660.30 

40  CFR  260.31  . 

None . 

NR  660.31 

40  CFR  260.32  . 

None .  i 

NR  660.32 

40  CFR  260.33  . 

None . 

NR  660.33 

40  CFR  260.40  . 

NR  625.10  . 

NR  660.40 

40  CFR  260.41  . 

None . .-... 

NR  660.41 

40  CFR  261.1  . 

NR  600.03  &  605.01-605.03  . 

NR  661.01 

40  CFR  261.2  . 

NR  605.05(1  )(m),  (2)(a)  &  (f)-(i),  (3)  &  (4)  . 

NR  661.02 

40  CFR  261.3 . 

NR  605.04  . 

NR  661.03 

40  CFR  261 .4  . 

NR  600.03(107)  &  605.05  &  §289.01(33),  Stats . 

NR  661.04 

40  CFR  261 .5 . 

NR  610.06,  61 0.07(1  )-(4)  &  610.09  . 

NR  662.220 

40  CFR  261 .6  . 

NR  605.05(1)(q)  &  (2)(a)-(d),  625.01-625.09  &  625.11  . 

NR  661 .06 

40  CFR  261.7  . 

NR  605.06  &  610.04(4)  . 

NR  661.07 

40  CFR  261 .8  . 

NR  605.13  . 

NR  661.08 

40  CFR  261.9 . 

NR  605.05(12) . 

NR  661 .09 

40  CFR  261.10  . 

NR  605.07(1) . . 

NR  661.10 

40  CFR  261.11  . 

NR  605.07(2) . . . 

NR  661.11 

40  CFR  261 .20  . 

NR  605.08(1) . 

NR  661.20 

40  CFR  261.21  . 

NR  605.08(2) . 

NR  661.21 

40  CFR  261.22  .  i 

NR  605.08(3) . 

NR  661.22 

40  CFR  261.23  . 

NR  605.08(4) . 

NR  661.23 

40  CFR  261 .24  . 

NR  605.08(5) . 

NR  661.24 

40  CFR  261.30  . 

NR  605.09(1) . 

NR  661.30 

40  CFR  261 .31  . 

NR  605.09(2)(a)  &  605.14  . 

NR  661.31 

40  CFR  261.32  . 

NR  605.09(2)(b)  . 

NR  661 .32 

40  CFR  261.33  . 

NR  605.09(3)  . 

NR  661.33 

40  CFR  261.35  . 

NR  605.05(6) . 

NR  661.35 

40  CFR  261.38  . 

None . 

NR  661 .38 

40  CFR  261  Appendix  1  .T... 

NR  605  Appendix  1 . 

NR  661  Appendix  1 

40  CFR  261  Appendix  II  .... 

None . 

NR  661  Appendix  II 

40  CFR  261  Appendix  III  ... 

NR  605  Appendix  II . . . 

NR  661  Appendix  III 

40  CFR  261  Appendix  VII  .. 

NR  605  Appendix  III . 

NR  661  Appendix  VII 

40  CFR  261  Appendix  VIII 

NR  605  Appendix  IV  . 

NR  661  Appendix  VIII 

40  CFR  262.10  . 

NR  610.01,  610.02,  610.04(2)  &  (3),  615.01,  615.02,  615.04(2)  & 
61 5.05(1  )(c). 

NR  662.010  &  662.190(2) 
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Federal  provision  ' 

Former  NR  provision 

Recodified  NR  provision 

40  CFR  262.11  . 

NR  61 0.05(1  H5)  &  61 5.06(1  H4)  &  (6)  . 

NR  662.011  &  662.190(2) 

40  CFR  262.12  . 

NR  610.08(1)(b)  &  (c)  &  615.07  . 

NR  662.012  &  662.190(2) 

40  CFR  262.20  . 

NR  61 0.08(1  )(d)  &  (e),  615.08(1),  (3)-(5),  (8)  &  (9)  &  15.09(1)  . 

NR  662.020  &  662.191 

40  CFR  262.21  . 

NR  61 0.08(1  )(d)  &  615.08(2)  -. . 

NR  662.021  &  662.190(2)(a) 

40  CFR  262.22  . 

NR  61 0.08(1  )(d)  &  615.08(6)  . 

NR  662.022  &  662.190(2)(a) 

40  CFR  262.23  . 

NR  61 0.08(1  )(d)  &  615.08(6),  (11),  (12)  &  (15) . 

NR  662.023  &  662.190(2)(a) 

40  CFR  262.30  . 

NR  610.08(1)0),  615.05(4)(a)2.a.  &  615.10(1)  . 

NR  662.030  &  662.190(2) 

40  CFR  262.31  . 

NR  61 0.08(1  )(k)(intro.),  615.05(4)(a)2.a.  &  615.10(2)(intro.)  . 

NR  662.031  &  662.190(2) 

40  CFR  262.32  . 

NR  610.08(1  )(k)(intro.)  &  2.,  615.05(4)(a)2.a.  &  615.10(2)(intro.)  & 
(b). 

NR  610.08(1)(L),  615.05(4)(a)2.a.  &  615.10(3)  . 

NR  662.032  &  662.190(2) 

40  CFR  262.33  . 

NR  662.033  &  662.190(2) 

40  CFR  262.34  . 

NR  615.05(4)(a)2.-6.  &  10.,  (b)  &  (c)  &  610.08(intro.),  (1)(k)1., 
(nHq).  (u).  (w)  &  (X),  (2)  &  (5)(a)  &  (c). 

NR  662.034  &  662.192  .  . 

40  CFR  262.40  . 

NR  615.06(5),  615.08(7)  &  615.1 1(1)(c)  &  (2)(c)  . 

NR  662.040 

40  CFR  262.41  . 

NR  615.11(1) . . . 

NR  662.041 

40  CFR  262.42  . 

NR  615.11(2) . 

NR  662.042 

40  CFR  262.43  . 

NR  615.11(3) . 

NR  662.043 

40  CFR  262.44  . 

NR  610.05(6),  61 0.08(1  )(d),  (h)1.  &  (i)  &  615.08(7)  . 

NR  662.193 

40  CFR  262.50  . 

NR  610.08(1)(m)  &  615.12(intro.)  . 

NR  662.050  &  662.190(2) 

40  CFR  262.51  . 

NR  600.03(41),  (70),  (180),  (184)  &  (234) . 

NR  662.051  &  662.190(2) 

40  CFR  262.52  . 

NR  61 0.08(1  )(m)  &  615.12(1i)-(1m) . 

NR  662.052  &  662.190(2) 

NR  662.053  &  662.190(2) 

40  CFR  262.53  . 

NR  610.68(l')(mj  &  615.120)  . 

40  CFR  262.54  . 

NR  610.08(1)(m)  &  615.12(1c)-(1g),  (Ik),  (Ip)  &  (1r)  . 

NR  662.054  &  662.190(2) 

40  CFR  262.55  . 

NR  610.08(1)(m)  &  615.12(2)  . 

NR  662.055  &  662.190(2) 

40  CFR  262.56  . 

NR  610.08(1)(m)  &  615.12(11)  . 

NR  662.056  &  662.190(2) 

40  CFR  262.57  . 

NR  61 0.08(1  )(m)  &  615.12(1u)-(1z)  . 

NR  662.057  &  662.190(2) 

40  CFR  262.58  . j 

NR  615.14  . 

NR  662.058  &  662.190(2) 

40  CFR  262.60  . 

NR  615.13  . 

NR  662.060  &  662.190(2) 

40  CFR  262.70  . 

NR  610.04(2)  &  (3)  &  615.04(2)  . 

NR  662.070  &  662.190(2) 

40  CFR  262.80  . 

None . 

NR  662.080  &  662.190(2) 

40  CFR  262.81  . 

None . . . 

NR  662.081  &  662.190(2) 

40  CFR  262.82  . 

None . . . 

NR  662.082  &  662.190(2) 

40  CFR  262.83  . 

None . 

NR  662.083  &  662.190(2) 

40  CFR  262.84  . 

None . 

NR  662.084  &  662.190(2) 

40  CFR  262.85  . 

None . 

NR  662.085  &  662.190(2) 

40  CFR  262.86  . 

None . 

NR  662.086  &  662.190(2) 

40  CFR  262.87  . 

None . ; . . . 

NR  662.087  &  662.190(2) 

40  CFR  262.89  . 

None . 

NR  662.089  &  662.190(2) 

40  CFR  262  Appendix . 

NR  61 0.08(1  )(d)  &  615.08(8)(intro.)  &  (9)(intro.)  . 

NR  662.020(1)  &  662.190(2)(a) 

40  CFR  263.10  . 

NR  620.01,  620.04(1)  &  620.05(2)  &  (5)  . 

NR  663.10 

40  CFR  263.11  . 

NR  620.05(4)  &  620.06  . 

NR  663.11 

40  CFR  263.12  . 

NR  620.14(intro.),  (3),  (5)(a)  &  (14)  . . 

NR  663.12 

40  CFR  263.20  . 

NR  620.07  . 

NR  663.20 

40  CFR  263.21  . 

NR  620.08  . 

NR  663.21 

40  CFR  263.22  . 

NR  620.09  . 

NR  663.22 

40  CFR  263.30  . 

NR  620.10  . 

NR  663.30 

40  CFR  263.31  . 

NR  620.10  . 

NR  663.31 

40  CFR  264.1  . 

NR  630.01,  630.02,  630.04(1),  (2),  (4)-(7),  (9),  (11)-(14),  (16)  & 
(17),  635.04(1),  636.04(1),  640.04(1)-(5)  &  (9)-(11),  645.04(1)- 
(5),  656.04(2),  660.04(2)  &  665.05(2). 

NR  664.0001 

40  CFR  264.3  . 

NR  630.04(8),  640.04(7)  &  660.04(4)  . 

NR  664.0003 

40  CFR  264.4  . 

§291.85,  Stats  . 

NR  664.0004 

40  CFR  264.10  . 

NR  630.02  . 

NR  664.0010 

40  CFR  264.11  . 

NR  630.11  . 

NR  664.0011 

40  CFR  264.12  . 

NR  630.10  . 

NR  664.0012 

40  CFR  264.13  . 

NR  630.12  &  630.13(1) . 

NR  664.0013 

40  CFR  264.14  . 

NR  630.14  . 

NR  664.0014 

40  CFR  264.15  . 

NR  630.15  . 

NR  664.0015 

40  CFR  264.16  . 

NR  630.16  . 

NR  664.0016 

40  CFR  264.17  . 

NR  630.17(1)  &  (2)  . 

NR  664.0017 

40  CFR  264.18  . 

NR  600.04(5)  &  630.18(2)  &  (3)  . 

NR  664.0018 

40  CFR  264.19  . 

NR  655.07(7)  &  660.13(6)-(9)  &  660.16  . 

NR  664.0019 

40  CFR  264.30  . 

NR  630.02  ..! . . 

NR  664.0030 

40  CFR  264.31  . 

NR  630.21(1) . 

NR  664.0031 

40  CFR  264.32  . 

NR  630.21(2) . . . 

NR  664.0032 

40  CFR  264.33  . 

NR  630.21(4) . 

NR  664.0033 

40  CFR  264  34  . 

NR  630.21(3) . 

NR  664.0034 

40  CFR  264.35  . 

NR  630.21(5) . 

NR  664.0035 

40  CFR  264  37  . 

NR  630.21(6) . 

NR  664.0037 

40  CFR  264.50  . 

NR  630.02  . . 

NR  664.0050 

40  CFR  264  51  . 

NR  630.22(1  )(a)  . 

NR  664.0051 

40  CFR  264.52  . 

NR  630.22(1  j(e)  &  (g)  . . 

NR  664.0052 

40  CFR  264  53  . 

NR  630.22(1  )(bj  .....". . 

NR  664.0053 

40  CFR  264.54  . 

NR  630.22(1  )(cj  . . 

NR  664.0054 
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Federal  provision 


Former  NR  provision 


Recodified  NR  provision 


40  CFR  264.55  . 

40  CFR  264.56  . 

40  CFR  264.70  . 

40  CFR  264.71  . 

40  CFR  264.72  . 

40  CFR  264.73  . 

CFR  264.74  . 

CFR  264.75  . 

CFR  264.76  . 

CFR  264.77  . 

CFR  264.90  . 

CFR  264.91  . 

CFR  264.92  . 

CFR  264.93  . 

CFR  264.94  . 

CFR  264.95  . 

CFR  264.96  . 

CFR  264.97  . 

CFR  264.98  . 

CFR  264.99  . 

CFR  264.100 
CFR  264.101  .... 
CFR  264.110  .... 
CFR  264.111  .... 
CFR  264.112  .... 
CFR  264.113  .... 
CFR  264.114  .... 
CFR  264.115  .... 
CFR  264.116  .... 
CFR  264.117  .... 
CFR  264.118  ... 
CFR  264.119  ... 
CFR  264.120  ... 
CFR  264.140  ... 
CFR  264.141  ... 


CFR  264.142 
CFR  264.143 
CFR  264.144 
CFR  264.145 
CFR  264.146 
CFR  264.147 

CFR  264.148 
CFR  264.151 

CFR  264.170 
CFR  264.171 
CFR  264.172 
CFR  264.173 
CFR  264.174 
CFR  264.175 
CFR  264.176 
CFR  264.177 
CFR  264.178 
CFR  264.179 
CFR  264.190 
CFR  264.191 
CFR  264.192 
CFR  264  193 
CFR  264.194 
CFR  264.195 
CFR  264.196 
CFR  264.197 
CFR  264.198 
CFR  264.199 
CFR  264.200 
CFR  264.220 
CFR  264.221 
CFR  264.222 
CFR  264.223 
CFR  264.226 


NR  630.22(1  )(d)  . 

NR  630.22(2) . . . . 

NR  630.02  . 

NR  630.30(4)-(5m)  &  (7)  . 

NR  600.03(147)  &  (203)  &  630.30(6)  . 

NR  630.31(1) . 

NR  630.31  (2)-(4)  . 

NR  630.40(1) . 

NR  630.40(2) . 

NR  6X.40(3) . - . 

NR  635.02,  635.04(1  )(a)  &  635.05(1  )(intro.),  (a),  (b)  &  (d)  &  (2)  & 
680.04. 

NR  635.06  . 

NR  635.07  . 

NR  635.08  . 

NR  635.09  . 

NR  635.10  . 

NR  635.11(1)  &  (2)  . 

NR  635.12  . 

NR  635.13  . 

NR  635.14  . . 

NR  635.15  . 

NR  635.17  . 

NR  680.04,  685.02  &  685.06(1) . 

NR  685.05(1  )(a)-(c)  . 

NR  685.05(2)-(5)  . 

NR  685.05(6)  &  (7)  . 

NR  685.05(8) . . . 

NR  685.05(1 0)(a)  &  (b)  . 

NR  685.05(1 0)(c)  . 

NR  685.06(2)-(4)  . 

NR  685.06(5)  &  (6)  . 

NR  660.17,  660.24(10)  &  685.06(8)  . 

NR  685.06(9) . 

NR  680.04  &  685.07(1  )(a)  &  (b)  . 

NR  600.03(3),  (15),  (23m),  (33),  (35),  (52).  (53),  (116),  (137), 
(139),  (144),  (154),  (155),  (162),  (168),  (218),  (219)  &  (224)  & 
685.03. 

NR  685.07(3)(a),  (b)1.  &  4.  &  (c) . . 

NR  685.07(5)(a)-(i)  &  (9)(a)  . 

NR  685.07(4)(a),  (b)1.  &  4.  &  (c) . 

NR  685.07(5)(a)-(i)  &  (9)(b)  . 

NR  680.04  . 

NR  580.04  &  685.08(1  )-(3).  (4)(c).  (6),  (8).  (9)(a)  &  (b),  (10)(a)- 
(c),  (11)(aHd)  &  (l2)(aHd). 

NR  685.07(10)  &  685.08(13)  . 

NR  685.08(7)(a)  &  (b),  (8)(d)1..  (9)(c).  (10)(f).  (11)(e)  &  (12)(e)  & 
DNR  Forms  4430-022—4430-026. 

NR  640.02  . 

NR  640.09  . 

NR  640.10  . - . 

NR  640.11(2)  &  (3)  . 

NR  640.12(1) . . . . . 

NR  640.13(1)  . . 

NR  640.14  . 

NR  640.15  . 

NR  640.16(1) . 

NR  640.13(4) . 

NR  645.02  &  645.09(1)  &  (2) . 

NR  645.07(1  )-(4)  . 

NR  645.08  . . . * . 

NR645.09(3)-(11)  . 

NR  645.1 0(1  )-(3)  . 

NR  645.11  . 

NR  645.12  . 

NR  645.17(1)(a)  . 

NR  645.13  . 

NR  645.14  . 

NR  645.10(6) . 

NR  660.02  . . . 

NR  660.18(1 1)(a)-(d),  (38)  &  (39),  660.24(1 1)(b)1. -5.  &  680.04  .... 

NR  660.18(1 1)(0  . . 

NR  660.18(1 1)(g)-(i)  . 

NR  660.18(13),  (31)(b)  &  (c)  &  (32)  . 


NR  664.0055 
NR  664.0056 
NR  664.0070 
NR  664.0071 
NR  664.0072 
NR  664.0073 
NR  664.0074 
NR  664.0075 
NR  664.0076 
NR  664.0077 
NR  664.0090 

NR  664.0091 
NR  664.0092 
NR  664.0093 
NR  664.0094 
NR  664.0095 
NR  664.0096 
NR  664.0097 
NR  664.0098 
NR  664.0099 
NR  664.0100 
NR  664.0101 
NR  664.0110 
NR  664.0111 
NR  664.0112 
NR  664.0113 
NR  664.0114 
NR  664.0115 
NR  664.0116 
NR  664.0117 
NR  664.0118 
NR  664.0119 
NR  664.0120 
NR  664.0140 
NR  664.0141 


NR  664.0142 
NR  664.0143 
NR  664.0144 
NR  664.0145 
NR  664.0146 
NR  664.0147 

NR  664.0148 
NR  664.0151 

NR  664.0170 
NR  664.0171 
NR  664.0172 
NR  664.0173 
NR  664.0174 
NR  664.0175 
NR  664.0176 
NR  664.0177 
NR  664.0178 
NR  664.0179 
NR  664.0190 
NR  664.0191 
NR  664.0192 
NR  664.0193 
NR  664.0194 
NR  664.0195 
NR  664.0196 
NR  664.0197 
NR  664.0198 
NR  664.0199 
NR  664.0200 
NR  664.0220 
NR  664.0221 
NR  664.0222 
NR  664.0223 
NR  664.0226 


40  CFR  264.227  . 

NR  660.18(33H37)  . 

NR  664.0227 

40  CFR  264.228  . 

NR  660.20(1)(a)1.  &  (d),  660.21(1)(a)  &  (4).  660.22  &  660.24(14) 
&(15). 

NR  664.0228 

40  CFR  264.229  . 

NR  660.18(3)  &  660.24(1 1)(a)  . 

NR  664.0229 

40  CFR  264.230  . 

NR  660.18(4) . . . . 

NR  664.0230 

40  CFR  264.231  . 

NR  660.25  . 

NR  664.0231 

40  CFR  264.232  . 

NR  660.18(40) . 

NR  664.0232 

40  CFR  264.250  . 

NR  655.02  &  655.05(2)(intro.)  &  (a)-(e)  . . 

NR  664.0250 

40  CFR  264.251  . 

NR  655.07(2).  (3)  &  (5)  &  680.04  . ; . 

NR  664.0251 

40  CFR  264.252  . 

NR  655.07(2)  &  660.18(11)(f)  . 

NR  664.0252 

40  CFR  254.253  . 

NR  655.07(2)  &  660.18(1 1)(g)-(i)  . . . 

NR  664.0253 

40  CFR  264.254  . 

NR  655.08  . 

NR  664.0254 

40  CFR  264.256  . 

NR  655.09  . . . . . 

NR  664.0256 

40  CFR  264.257  . 

NR  655.10(1) . 

NR  664.0257 

40  CFR  264.258  . 

NR655.11(2)(a),  (b)&(d)  . 

NR  664.0258 

40  CFR  264.259  . 

NR  655.12  . 

NR  664.0259  ' 

40  CFR  264.270  . 

NR  600.04(3) . 

NR  664.0270 

40  CFR  264.271' . 

None . 

None. 

40  CFR  264.272  . 

None . 

None. 

40  CFR  264.273  . 

None . 

None. 

40  CFR  264.276  . 

None . 

None. 

40  CFR  264.278  . 

None . 

None. 

40  CFR  264.279  . 

None . ; . 

None. 

40  CFR  264.280  . 

None . 

None. 

40  CFR  264.281  . 

None . 

None. 

40  CFR  264.282  . 

None . 

None. 

40  CFR  264.283  . 

None . . . 

None. 

40  CFR  264.300  . 

NR  660.02  . 

NR  664.0300 

40  CFR  264.301  . 

NR  660.18(1 1)(a)-(d),  (12),  (16)  &  (29)  &  680.04  . 

NR  664.0301 

40  CFR  264.302  . 

NR  660. 18(11  )(f)  . 

NR  664.0302 

40  CFR  264.303  . 

NR  660.18(13)  &  (31)(a)  &  (c)  . 

NR  664.0303 

40  CFR  264.304  . 

NR  660.18(1 1)(g)-(i)  . 

NR  664.0304 

40  CFR  264.309  . 

NR  660.18(14) . 

NR  664.0309 

40  CFR  264.310  . 

NR  660.20(1  )(a)1.,  660.21  (1)(a)  &  660.22(2)  . 

NR  664.0310 

40  CFR  264.312  . 

NR  660.18(3) . 

NR  664.0312 

40  CFR  264.313  . 

NR  660.18(4) . 

NR  664.0313 

40  CFR  264.314  . 

NR  660.18(6)-(8)  &  (9)(b)  &  (d)  . 

NR  664.0314 

40  CFR  264.315  . 

NR  660.18(9)(a)  . 

NR  664.0315 

40  CFR  264.316  . 

NR  660.1 8(9)(c)  . 

NR  664.0316 

40  CFR  264.317  . 

NR  660.25  . 

NR  664.0317 

40  CFR  264.340  . 

NR  665.02  . 

NR  664.0340 

40  CFR  264.341  . 

NR  665.09(14) . 

NR  664.0341 

40  CFR  264.342  . 

NR  665.08  . 

NR  664.0342 

40  CFR  264.343  . 

NR  665.09(13) . 

NR  664.0343 

40  CFR  264.344  . 

NR  665.05(3) . 

NR  664.0344 

40  CFR  264.345  . 

NR  665.09(12),  (14),  (15)  &  (17)-(19)  . 

NR  664.0345 

40  CFR  264.347  . 

NR  665.09(1 1)(a)-(f)  . 

NR  664.0347 

40  CFR  264.351  . 

NR  665.10(1) . 

NR  664.0351 

40  CFR  264.550  . 

None . 

NR  664.0550 

40  CFR  264.551  . 

NR  600.03(49)  &  636.40  . 

NR  664.0551 

40  CFR  264.552  . 

None . 

NR  664.0552 

40  CFR  264.553  . 

NR  636.41  . 

NR  664.0553 

40  CFR  264.554  . 

None . . . 

NR  664.0554 

40  CFR  264.555  . 

None . 

NR  664.0555 

40  CFR  264.570  . 

NR  656.02,  656.03,  656.04(3)  &  656.07(1)  . 

NR  664.0570 

40  CFR  264.571  . 

NR  656.07(2) . 

NR  664.0571 

40  CFR  264.572  . 

NR  656.07(3) . 

NR  664.0572 

40  CFR  264.573  . 

NR  656.07(4) . 

NR  664.0573 

40  CFR  264.574  . 

NR  656.07(5) . 

NR  664.0574 

40  CFR  264.575  . 

NR  656.08(1  )(a),  (b)  &  (c)1.-3 . 

NR  664.0575 

40  CFR  264.600  . 

NR  670.02  . 

NR  664.0600 

40  CFR  264.601  . 

NR  670.08  . 

NR  664.0601 

40  CFR  264.602  . 

NR  670.09  . ; . 

NR  664.0602 

40  CFR  264.603  . 

NR  670.10(2) . : . 

NR  664.0603 

40  CFR  264.1030  . 

NR  631.02  . 

NR  664.1030 

40  CFR  264.1031  . 

NR  600.03(9),  (30),  (47),  (63),  (66),  (84),  (86),  (90),  (112),  (113), 
(179),  (209),  (214),  (222)  &  (230)  &  631.03(1)-(15)  &  (18)-(25). 

NR  664.1031 

40  CFR  264.1032  . 

NR  631.06(1) . 

NR  664.1032 

40  CFR  264.1033  . 

NR  631.06(2)  . . 

NR  664.1033 

40  CFR  264.1034  . 

NR  631.03(26)  &  631.07  . 

NR  664.1034 

40  CFR  264.1035  . 

NR  631.08  . 

NR  664.1035 

40  CFR  264.1036  . 

NR  631.09  . 

NR  664.1036 

40  CFR  264.1050  . 

NR  632.02  . 

NR  664.1050 

40  CFR  264.1051  . 

NR  632.03  . 

NR  664.1051 
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Af\  PPQ 

NR  632  06(1)  . 

NR  664.1052 

An  rPR  9AA 

NR  639  06(2)  . 

NR  664.1053 

AH  npa  ofiA  An^A 

NR  6.3P  06(3)  . 

NR  664.1054 

An  r'PQ  o^iA  inc;c; 

NR  R.3P  06(4)  . . . 

NR  664.1055 

An  nPR 

NR  63P  06(5)  . 

NR  664.1056 

An  PPQ  ifv;7 

NR  R3P  06(6)  . . . 

NR  664.1057 

>in  nPD  inc;ft 

NR  R.3P  06(7)  . . 

NR  664.1058 

An  r^PR  in(;Q 

NR  632  06(8)  . 

NR  664.1059 

iin  nPR  9AA  irv^ 

NR  R.3P  06(9)  . 

NR  664.1060 

iin  PPR  OAA  inf%i 

NR  632  07(1)  . 

NR  664.1061 

PPR  infsO 

NR  632  07(2)  . 

NR  664.1062 

An  rPR  9Ad 

NR  631  03(26)  &  632.08  . . . 

NR  664.1063 

An  PPR  9AA  inftA 

NR  632  09  . . . 

NR  664.1064 

PPR  of^  irv^<=; 

NR  632  10  . 

NR  664.1065 

40  CFR 

NR  633  02  . 

NR  664.1080 

P.PR  OAA  infti 

NR  631  03(14)  &  633.03  . 

NR  664.1081 

An  PPR  9RA  inAO 

NR  633  05  . . . 

NR  664.1082 

40  r;FR  ?f>4  ififW 

NR  633  06  . . . 

NR  664.1083 

An  PPR  9AA  inAA 

NR  633  07  . 

NR  664.1084 

40  PPR  inft*; 

NR  633  08  . . . 

NR  664.1085 

An  PPR  9AA  inftA 

NR  633  09  . 

NR  664.1086 

An  PPR  9AA  inftT. 

NR  633  10  . . . 

NR  664.1087 

An  P.PR  9AA  inRA 

NR  633  1 1  . 

NR  664.1088 

40  CFR  ?6d  inflQ 

NR  633  12  . . . . . 

NR  664.1089 

An  PPR  9AA  man 

NR  633  1 3  . 

NR  664.1090 

40  CFR  264.1100  . 

NFI  655.02  &  655.05(2)  (intro.),  (a),  (g)(intro.)  &  1,  (k)  &  (L)  . 

NR  664.1100 

AO  CFR  uni 

NR  655  05(2)(j)  &  (L)  &  655.07(5)  &  (6)  . 

NR  664.1101 

An  PPR  9RA  1 1  no 

NR  6.55  1 1  (2)("a)-(c)  . . . 

NR  664.1102 

40  CFR  1900 

NR  664.1200  • 

40  CFR  i?ni 

NR  664.1201 

40  r!FP  1  POP 

NR  664.1202 

NR  664  Appendix  1 

40  CFR  264  Appendix  IV  ... 

None . . . 

NR  664  Appendix  IV 

40  CFR  264  Ajspendix  V  .... 

None . . . 

NR  664  Appendix  V 

40  CFR  264  Appendix  VI  ... 

None . 

None.  See  NR  664.0018,  1st  Note. 

40  CFR  264  Appendix  IX  ... 

NR  635  Appendix  1 . 

NR  664  Appendix  IX 

AO  r;FR  Ptfv*^  1 

NR  635  04(1),  645.04(1  )-(5),  656.04(2)  &  680.22  . 

NR  665.0001 

40  CFR  4 

§291  85  Stats  . . . ! . . . 

NR  665.0004 

40  HFR  PfiS  1 0 

NR  665.0010 

40  r;FR  9R«>  1 1 

NR  630  1 1  &  680  22(3)  . 

NR  665.0011 

40  CFP 

NR  630  10(1)  &  (2)  &  680.22(4)  . 

NR  665.0012 

40  CFR  1!^ 

NR  630  12  630  13(1)  &  680.22(5)  &  (6)  . 

NR  665.0013 

40  CFR  ia 

NP  630  14  &  680.22(12)  . !... . ! . 

NR  665.0014 

AO  P-FR  1  ^ 

NR  630  15  &  680  22(16)  . 

NR  665.0015 

40  CFR 

NR  630  16  &  680  22(14) . 

NR  665.0016 

AO  HFR  PfW  17 

NR  630  17(1)  &  (2)  &  680.22(10)  . 

NR  665.0017 

40  r.FR  PfiR  1R 

NR  600  04(5)  630.18(2)  &  (3)  &  680.22(2)  &  (11)  . 

NR  665.0018 

40  CFR  265.19  . 

NR  655.07(7)!  660. 13(6H9).  660.16  &  ^0.22(24),  (25)  &  (26)  . 

NR  665.0019 

An  PPR  PRP  An 

NR  665.0030 

40  P.FR  PfiR  .'ll 

NR  630  21(1)  &  680  22(13)  . . 

NR  665.0031 

40  CFR  P6.S  3P 

NR  630  21(2)  &  680.22(13)  . 

NR  665.0032 

40  CFR  PfiR  a.'l 

NR  630  21(4)  &  680.22(13)  . 

NR  665.0033 

40  CFR  PfiR  ."^4 

NR  630  21(3)  &  680.22(13)  . 

NR  665.0034 

40  T-FR 

NR  630  21(5)  &  680  22(13)  . ; . 

NR  665.0035 

40  r.FR  ^17 

NR  630  91(6)  S,  680  22(13)  . 

NR  665.0037 

40  CFR  P66  60 

NR  665.0050 

40  npR  PR6  61 

NR  630  22(1  )(a)  &  680  22(13)  . ’ . 

NR  665.0051 

40  CFR  P6.6  6P 

NR  630  22(1  )(e)  &  (g)  &  680.22(13)  . 

NR  665.0052 

40  HFR  PR6  6.1 

NR  6.'H0  22(1  )(hj  &  680  22(13)  . . 

NR  665.0053 

40  HFR  PR6  64 

NR  630  22(1  )(c)  &  680  22(13)  . 

NR  665.0054 

40  CFR  PR6  66 

NR  630  22(1  )(d)  &  680.22(13)  . 

NR  665.0055 

40  CFR  PR6  6R 

NR  630  22(2)  &  680.22(13)  . . 

NR  665.0056 

40  CFR  Pfi.6  70 

NR  665.0070 

40  CFR  PR6  71 

NR  630  30(4)-(5m)  &  (7)  &  680.22(15) . 

NR  665.0071 

40  CFR  265.72  . 

NR  630.036(6)'&  ^0.22(15)  . . 

NR  665.0072 

40  CFR  265.73  . 

NR  630.31  (1)(a)-(i)  &  (k)-(o)  &  680.22(15)  . j..... 

NR  665.0073 

40  CFR  265.74  . 

NR  630.31  (2)-(4)  &  680.22(15)  . 

NR  665.0074 

40  CFR  265.75  . 

NR  630.40(1)  &  680.22(15)  . 

NR  665.0075 

40  CFR  PR.6  76 

NR  630  40(2)  &  680.22(15)  . . . . 

NR  665.0076 

40  CFR  PR6  77 

NR  630  40(3)  &  680.22(15)  . i . 

NR  665.0077 

40  CFR  265.90  . 

NR  635.02,  635.04(1  )(a)  &  635.05(1  )(intro.),  (a),  (b)  &  (d)  &  (2)  & 

NR  665.0090 

680.22(28). 

40  CFR  P66  qi 

NR  635  12(1)  (3)  &  (8)(e)-(g)  &  680.22(28)  . 

NR  665.0091 

40  CFR  265.92  . 

NR  635.12(9)’&  (12)(inVro.)  '&(a)-{c).  635. 16(1  )-(4)  &  680.22(28) 

NR  665.0092 
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1 

40  CFR  265.93  . 

NR  635.16(5)  &  (7)-(16)  &  680.22(28)  . 

NR  665.0093 

40  CFR  265.94  . 

NR  635.16(6)  &  (17)  &  680.22(28)  . 

NR  665.0094 

40  CFR  265.110  . 

NR  680.22(18)  &  685.06(1)  . . . 

NR  665.0110 

40  CFR  265.1 11  . 

NR  680.22(17)  &  685.05(1  )(a)-(c) . 

NR  665.01 1 1 

40  CFR  265.112  . 

NR  680.22(17)  &  685.05(2)(intro.),  (a)-(f)  &  (k)  &  (3)-(5)  . 

NR  665.0112 

40  CFR  265.113  . 

NR  680.22(17)  &  685.05(6)  &  (7)  . 

NR  665.0113 

40  CFR  265.114  . 

NR  680.22(17)  &  685.05(8)  . 

NR  665.0114 

40  CFR  265.115  . 

NR  680.22(17)  &  685.05(10)(a)  &  (b)  . 

NR  665.0115 

40  CFR  265.116  . 

NR  680.22(17)  &  685.05(10)(cj  . 

NR  665.0116 

40  CFR  265.117  . 

NR  680.22(18)  &  685.06(2)-(4)  . 

NR  665.0117 

40  CFR  265.118  . 

NR  680.22(18)  &  685.06(5)-(7)  . . 

NR  665.0118 

40  CFR  265.119  . 

NR  660.17,  680.22(18)  &  (27)  &  685.06(8)  . 

NR  665.0119 

40  CFR  265.120  . 

NR  680.22(18)  &  685.06(9)  . .  i 

NR  665.0120 

40  CFR  265.121  . 

None .  1 

NR  665.0121 

40  CFR  265.140  . 

NR  680.22(19)  &  685.07(1  )(a)  &  (b) . 

NR  665.0140 

40  CFR  265.141  . 

None . 1 

NR  665.0141 

40  CFR  265.142  .  1 

NR  680.22(19)  &  685.07(3)(a),  (b)1.  &  4.  &  (c) .  i 

NR  665.0142 

40  CFR  265.143  . 

NR  680.22(19)  &  685.07(5)(a)-(d)  &  (D-(i)  &  (9)(a) .  | 

NR  665.0143 

40  CFR  265.144  . 

NR  680.22(19)  &  685.07(4)(a),  (b)1.  &  4.  &  (c) . 

NR  665  0144 

40  CFR  265.145  . 

NR  680.22(19)  &  685.07(5)(b)-(i)  &  (9)(b)  .  1 

NR  665.0145 

40  CFR  265.146  . 

None . . . . . 

NR  665.0146  ' 

40  CFR  265.147  . 

NR  680.22(20)  &  685.08(1  )-(3),14)(c),  (6),  (8),  (9)(a)  &  (b),  1 
(10)(a)-(c).(11)(a)-(d)&(12)(a)-(d).  , 

NR  665.0147 

40  CFR  265.148  . 

NR  680.22(19)  &  (20)  &  685.07(10)  &  685.08(13)  . 

NR  665.0148 

40  CFR  265.170  . 

None . 

NR  665.0170 

40  CFR  265.171  . 

NR  640.09  &  680.22(23)  . 

NR  665.0171 

40  CFR  265.172  . 

NR  640.10  &  680.22(23)  . 

NR  665.0172 

40  CFR  265.173  . 

NR  640.11(2)  &  (3)  &  680.22(23)  . 

NR  665.0173 

40  CFR  265.174  . 

NR  640.12(1)  4  680.22(21)  . ; . 

NR  665.0174 

40  CFR  265.176  . 

NR  640.14  &  680.22(23)  . 

1  NR  665.0176 

40  CFR  265.177  . 

NR  640.15  &  680.22(21)  &  (23)  . 

1  NR  665.0177 

40  CFR  265.178  . 

None . 

!  NR  665.0178 

40  CFR  265.190  . . 

NR  645.02  &  645.09(1)  &  (2)  &  680.22(22)  . 

NR  665.0190 

40  CFR  265.191  . 

NR  645.07(1  )-(4)  &  680.22(22)  . . 

NR  665.0191 

40  CFR  265.192  . 

NR  645.08  &  680.22(22)  . 

NR  665.0192 

40  CFR  265.193  . 

NR  645.09(3)-(10)  &  (11)(a),  (b),  (d)  &  (e),  680.22(22)  &  680.24(6) 

NR  665.0193 

40  CFR  265.194  . 

NR  645.10(1  )-(3)  &  680.22(30)  . . . 

NR  665.0194 

40  CFR  265.195  . . 

NR  645.11  &  680.22(22)  . 

NR  665.0195 

40  CFR  265.196  . 

NR  645.12  &  680.22(22)  . 

NR  665.0196 

40  CFR  265.-197  . 

NR  645.17(1  )(a)  &  680.22(17)  . . . 

1  NR  665.0197 

40  CFR  265.198  .  i 

NR  645. 1 3 '&' 680.22(22)  . 

i  NR  665.0198 

40  CFR  265.199  . i 

NR  645.14  &  680.22(22)  . 

NR  665.0199 

40  CFR  265.200  . 

NR  645.15  &  680.22(22)  . 

NR  665.0200 

40  CFR  265.201  . 

NR  61 0.08(1  )(p)  . 

NR  662.194 

40  CFR  265.202  . 

NR  645.10(6)  &  680.22(30)  . 

NR  665.0202 

40  CFR  265.220  . 

None . 

1  NR  665.0220 

40  CFR  265.221  . 

NR  660.18(2)(b),(11)(a)-(d),(16)  &  (38)  &  680.22(25)  &  (31)  . 

NR  665.0221 

40  CFR  265.222  . 

NR  660.18(1 1)(f)  &  680.22(25)  &  (31)  . 

i  NR  665.0222 

40  CFR  265.223  . 

NR  660.18(22)  &  680.22(25)  &  (31)  . 

!  NR  665.0223 

40  CFR  265.224  . : 

NR  660.18(1 1)(g)-(i)  &  680.22(25)  &  (31) . 

1  NR  665.0224 

40  CFR  265.225  . 

NR  660.18(10)  &  680.22(25)  &  (31)  . 

I  NR  665.0225 

40  CFR  265.226  . 

NR  660.1 8(31  )(c)  &  680.22(25)  &  (31)  . 

NR  665.0226 

40  CFR  265.228  . 

NR  660.20(1  )(a)1,  &  (d).  660.21(1)(a)  &  (4),  660.22  &  660.24(14) 
&  (15)  &  680.22  (17),  (18),  (26),  (27),  &  (31). 

1  NR  665.0228 

40  CFR  265.229  . 

NR  660.18(3),  660.24(1 1)(a)  &  680.22(25)  &  (31)  . 

j  NR  665.0229 

40  CFR  265.230  . 

NR  660.18(4)  &  680.22(25)  &  (31)  . 

.  NR  665.0230 

40  CFR  265.231  . 

NR  660.18(40)  &  680.22(25)  &  (31)  . 

I  NR  665.0231 

40  CFR  265.250  . 

NR  655.02  &  680.22(24)  . 

1  NR  665.0250 

40  CFR  265.251  . 

NR  655.07(5)  &  680.22(24) . 

i  NR  665.0251 

40  CFR  265.252  . 

NR  655.10(2)  &  680.22(24)  . 

‘  NR  665.0252 

40  CFR  265.253  . 

NR  655.07(4)  &  680.22(24)  . 

NR  665.0253 

40  CFR  265.254  . 

NR  655.07(2),  660.18(2)(b)  &  680.22(24)  . 

j  NR  665.0254 

40  CFR  265.255  . 

NR  655.07(2),  660.18(11)(f)  &  680.22(24),  (25)  &  (31) . 

1  NR  665.0255 

40  CFR  265.256  . 

NR  655.09  &  680.22(24)  . 

NR  665.0256 

40  CFR  265.257  . 

NR  655.10(1)  &  680.22(24)  . 

NR  665.0257 

40  CFR  265.258  . 

NR  655.1 1(2)(a)  &  (b)  &  680.22(24)  . 

NR  665.0258 

40  CFR  265.259  . 

NR  655.07(2)  &  660.18(1 1)(g)-(i)  &  680.22(24),  (25)  &  (31)  . 

NR  665.0259 

40  CFR  265.260  . 

NR  655.08(3)  &  680.22(24)  . 

NR  665.0260 

40  CFR  265.270  . 

NR  600.04(3)  &  680.22(2)  . 

NR  665.0270 

40  CFR  265.272  . 

None . 

None. 

40  CFR  265.273  . 

None . 

None. 

40  CFR  265.276  . 

None . 

1  None. 

40  CFR  265.278  . 

None . 

None. 

40  CFR  265.279  . 

!  None  . 

None. 
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CFR  265.280  .. 
CFR  265.281  .. 
CFR  265.282  .. 
CFR  265.300  .. 
CFR  265.301  .. 
CFR  265.302  .. 
CFR  265.303  .. 
CFR  265.304  .. 
CFR  265.309  .. 
CFR  265.310  .. 

CFR  265.312  .. 
CFR  265.313  .. 
CFR  265.314  .. 
CFR  265.315  .. 
CFR  265.316  .. 
CFR  265.340  .. 
CFR  265.341  .. 
CFR  265.345  .. 
CFR  265.347  .. 
CFR  265.351  .. 
CFR  265.352  .. 
CFR  265.370  .. 
CFR  265.373  .. 
CFR  265.375  .. 
CFR  265.377  .. 
CFR  265.381  .. 
CFR  265.382  .. 
CFR  265.383  .. 
CFR  265.400  .. 
CFR  265.401  .. 
CFR  265.402  .. 
CFR  265.403  .. 
CFR  265.404  .. 
CFR  265.405  .. 
CFR  265.406  .. 
CFR  265.430  .. 
CFR  265.440  .. 
CFR  265.441  .. 
CFR  265.442  .. 
CFR  265.443  .. 
CFR  265.444  .. 
CFR  265.445  .. 
CFR  265.1030 
CFR  265.1031 
CFR  265.1032 
CFR  265.1033 
CFR  265.1034 
CFR  265.1035 
CFR  265.1050 
CFR  265.1051 
CFR  265.1052 
CFR  265.1053 
CFR  265.1054 
CFR  265.1055 
CFR  265.1056 
CFR  265.1057 
CFR  265.1058 
CFR  265.1059 
CFR  265.1060 
CFR  265.1061 
CFR  265.1062 
CFR  265.1063 
CFR  265.1064 
CFR  265.1080 
CFR  265.1081 
CFR  265.1082 
CFR  265.1083 
CFR  265.1084 
CFR  265.1085 
40  CFR  265.1086 
40  CFR  265.1087 
40  CFR  265.1088 
40  CFR  265.1089 


None . 

None . 

None . . . 

None . 

NR  660.18(2)(b).  (11)(aHd),  (12),  (16)  &  (29)  &  680.22(25)  &  (31) 

NR  660.18(1 1)(f)  &  680.22(25)  &  (31)  . 

NR  660.18(1 1)(g)-(i)  &  680.22(25)  &  (31) . 

NR  660.18(31)(C)  &  680.22(25)  &  (31)  . 

NR  660.18(14)  &  680.22(25)  &  (31)  . :... 

NR  660.20(1  )(a)1.,  660.21  (1)(a)  &  660.22(2)(a),  (b)  &  (d)-(f)  & 
680.22(17),  (18),  (26)  &  (27). 

NR  660.18(3)  &  680.22(25)  &  (31)  . 

NR  660.18(4)  &  680.22(25)  &  (31)  ; . 

NR  660.18(6)-(8)  &  (9)(b)  &  (d)  &  680.22(25)  &  (31)  . 

NR  660.1 8(9)(a)  &  680.22(25)  &  (31) . 

NR  660.1 8(9)(c)  &  680.22(25)  &  (31)  . 

None . 

NR  665.09(16)(a)1.,  3.  &  4.  &  680.22(29)  . . . 

NR  665.09(5)  &  680.22(29)  . 

NR  665.09(1 1)(d)  &  680.22(29)  . 

NR  665.10(1)  &  680.22(17)  . - . . : . 

NR  665.09(1 3)(b)  &  (16)  &  680.22(29)  . T. . . 

None . 

None . 

None . 

None . . 

None . . . . . 

NR  630.20(1)  &  680.22(7)  . 

None . 

None . 

None . 

None . 

None . 

None . 

None . 

None . rrr. . 

NR  600.04(1)  &  (2)  &  630.22(2)  . 

NR  656.02,  656.03,  656.04(3)  &  656.07(1)  &  680.22(33)  . 

NR  656.07(2)  &  680.22(33)  . 

NR  656.07(3)  &  680.22(33)  . . . 

NR  656.07(4)(a)-(m)  &  (o)  &  680.22(33)  . 

NR  656.07(5)  &  680.22(33)  . 

NR  656.08(1)(a),  (b)  &  (c)1.-3.  &  680.22(33)  . 

NR  631.02(1)  &  (2)  &  680.22(34)  . 

NR  631.03(1)-(15)  &  (18)-(25)  &  680.22(34)  . 

NR  631.06(1)  &  680.22(34)  . 

NR  631.06(2)(a)-(h)  &  G)-(o)  &  680.22(34)  . 

NR  631.03(26),  631.07  &  680.22(34)  . 

NR  631.08  &  680.22(34) . 

NR  632.02(1),  (2),  (4)  &  (5)  &  680.22(35)  . . . 

NR  632.03  &  680.22(35)  . 

NR '632.06(1  )&  680.22(35)  . 

NR  632.06(2)  &  680.22(35)  . . . 

NR  632.06(3)  &  680.22(35)  . 

NR  632.06(4)  &  680.22(35)  . 

NR  632.06(5)  &  680.22(35)  . 

NR  632.06(6)  &  680.22(35)  . 

NR  632.06(7)  &  680.22(35)  . 

NR  632.06(8)  &  680.22(35)  . 

NR  632.06(9)  &  680.22(35)  . 

NR  632.07(1)  &  680.22(35)  . 

NR  632.07(2)  &  680.22(35)  . 

NR  631.03(26),  632.08  &  680.22(35)  . . .'. . 

NR  632.09  &  680.22(35)  . 

NR  633.02  &  680.22(36)  . 

NR  631.03(14),  633.03  &  680.22(36)  . 

NR  633.04  &  680.22(36)  . 

NR  633.05  &  680.22(36)  . 

NR  633.06  &  680.22(36)  . 

NR  633.07  &  680.22(36)  . . . 

NR  633.08  &  680.22(36)  . 

NR  633.09  &  680.22(36)  . 

NR  633.10  &  680.22(36)  . 

NR  633.11  &  680.22(36)  . 


None. 

None. 

None. 

NR  665.0300 
NR  665.0301 
NR  665.0302 
NR  665.0303 
NR  665.0304 
NR  665.0309 
NR  665.0310 

NR  665.0312 
NR  665.0313 
NR  665.0314 
NR  665.0315 
NR  665.0316 
NR  665.0340 
NR  665.0341 
NR  665.0345 
NR  665.0347 
NR  665.0351 
NR  665.0352 
NR  665.0370 
NR  665.0373 
NR  665.0375 
NR  665.0377 
NR  665.0381 
NR  665.0382 
NR  665.0383 
NR  665.0400 
NR  665.0401 
NR  665.0402 
NR  665.0403 
NR  665.0404 
NR  665.0405 
NR  665.0406 
NR  665.0430 
NR  665.0440 
NR  665.0441 
NR  665.0442 
NR  665.0443 
NR  665.0444 
NR  665.0445 
NR  665.1030 
NR  665.1031 
NR  665.1032 
NR  665.1033 
NR  665.1034 
NR  665.1035 
NR  665.1050 
NR  665.1051 
NR  665.1052 
NR  665.1053 
NR  665.1054 
NR  665.1055 
NR  665.1056 
NR  665.1057 
NR  665.1058 
NR  665.1059 
NR  665.1060 
NR  665.1061 
NR  665.1062 
NR  665.1063 
NR  665.1064 
NR  665.1080 
NR  665.1081 
NR  665.1082 
NR  665.1083 
NR  665.1084 
NR  665.1085 
NR  665.1086 
NR  665.1087 
NR  665.1088 
NR  665.1089 


Federal  Register / Vol.  73,  No.  227 /Monday,  November  24,  2008 / Proposed  Rules 


70939 


. 

Federal  provision 

Former  NR  provision 

Recodified  NR  provision 

40  CFR  265.1090  . 

NR  633.12  &  680.22(36)  . 

NR  R6.S  inpD 

40  CFR  265.1100  . 

NR  655.02  &  680.22(24)  . 

NR  665  1100 

40  CFR  265.1101  . 

NR  655.07(5)  &  (6)  &  680.22(24)  . 

NR  665  1101 

40  CFR  265.1102  . 

NR  655.11(2)(a)-(c)  &  680.22(17) . 

NR  665  1102 

40  CFR  265.1200  . 

None . 

NR  665  1200 

40  CFR  265.1201  . 

None . 

NR  665  1201 

40  CFR  265.1202  . 

None . 

NR  66.6  1209 

40  CFR  265  Appendix  1  . 

None . 

40  CFR  265  Appendix  III  ... 

None . 

NR  665  Apperidix  III 

40  CFR  265  Appendix  IV  ... 

None . . . . . 

NR  665  Appendix  IV 

40  CFR  265  Appendix  V  .... 

None . 

NR  665  Appendix  V 

40  CFR  265  Appendix  VI  ... 

NR  633  Appendix  1 . 

NR  665  Appendix  VI 

40  CFR  266.20  . 

None . 

NR  666  020 

40  CFR  266.21  . 

None . 

NR  666  021 

40  CFR  266.22  . 

None . . . 

NR  666  029 

40  CFR  266.23  . 

NR  600.04(4) . 

NR  666  023 

40  CFR  266.70  . 

None . 

NR  666  070 

40  CFR  266.80  . . 

NR  610.04(1),  615.04(3),  620.04(2)  &  625.12  . 

NR  666.080 

40  CFR  266.100  . 

None . 

NR  666  1(X) 

40  CFR  266.101  . 

None . . . 

NR  666  101 

40  CFR  266.102  . 

None . 

NR  666  102 

40  CFR  266.103  . 

None . 

NR  666  103 

40  CFR  266.104  . 

None . 

NR  666  104 

40  CFR  266.105  . 

None . 

NR  666  1 05 

40  CFR  266.106  . 

None . 

NR  666  106 

40  CFR  266.107  . 

None . 

NR  666  107 

40  CFR  266.108  . 

None . 

NR  666  108 

40  CFR  266.109  . 

None . 

NR  666  109 

40  CFR  266.110  . 

None . . . 

NR  666  110 

40  CFR  266.1 11  . 

None . 

NR  666  111 

40  CFR  266.112  . 

None . 

NR  666  112 

40  CFR  266.200  . 

None  . . .’ . 

NR  666  200 

40  CFR  266.201  . 

None . ' . 

NR  666  201 

40  CFR  266.202  . 

None . . . 

NR  666  202 

40  CFR  266.203  . 

None . 

NR  666  203 

40  CFR  266.204  . 

None . 

NR  666  204 

40  CFR  266.205  . 

None . 

NR  666  205 

40  CFR  266.206  . 

None . 

NR  666  206 

40  CFR  266.210  . 

None . 

NR  666  210 

40  CFR  266.220  . 

None . 

NR  666  220 

40  CFR  266.225  . 

None . : . 

NR  666  225 

40  CFR  266.230  . 

None . 

NR  666  230 

40  CFR  266.235  . 

None . i . 

NR  666  235 

40  CFR  266.240  . 

None . 

NR  666  240 

40  CFR  266.245  . 

None . 

NR  666  245 

40  CFR  266.250  . 

None . . . 

NR  666  250 

40  CFR  266.255  . 

None . 

NR  666  255 

40  CFR  266.260  ..“ . 

None . 

NR  666  260 

40  CFR  266.305  . 

None . . . 

NR  666.305 

40  CFR  266.310  . 

None . 

NR  666  310 

40  CFR  266.315  . 

None . 

NR  666.315 

40  CFR  266.320  . 

None . 

NR  666  320 

40  CFR  266.325  .  . 

None . 

NR  666  325 

40  CFR  266.330  . 

None . 

NR  666  330 

40  CFR  266.335  . 

None . 

NR  666  335 

40  CFR  266.340  . . 

None . 

NR  666  340 

40  CFR  266.345  . . 

None . 

NR  666  345 

40  CFR  266.350  . 

None . 

NR  666.350 

40  CFR  266.355  . 

None . 

NR  666.355 

40  CFR  266.360  . 

None . . . 

NR  666.360 

40  CFR  266  Appendix  1  . 

None . 

NR  666  Appendix  1 

40  CFR  266  Appendix  II  .... 

None . 

NR  666  Appendix  II 

40  CFR  266  Appendix  III  ... 

None . 

NR  666  Appendix  III 

40  CFR  266  Appendix  IV  ... 

Nor>e . 

NR  666  Appendix  IV 

40  CFR  266  Appendix  V  .... 

None . 

NR  666  Appendix  V 

40  CFR  266  Appendix  VI  ... 

None . 

NR  666  Appendix  VI 

40  CFR  266  Appendix  VII  .. 

None . 

NR  666  Appendix  VII 

40  CFR  266  Appendix  VIII 

None . 

NR  666  Appendix  VIII 

40  CFR  266  Appendix  IX  ... 

None . 

NR  666  Appendix  IX 

40  CFR  266  Appendix  XI  ... 

None . 

NR  666  Appendix  XI 

40  CFR  266  Appendix  XII  .. 

None . 

NR  666  Appendix  XII 

40  CFR  266  Appendix  XIII 

NR  605  Appendix  V  . . . 

NR  666  Appendix  XIII 

40  CFR  268.1  . 

NR  675.01,  675.02,  675.03(1  m),  675.04(3)  &  (4)  &  675.05(3)  . 

NR  668.01 

40  CFR  268.2  . 

NR  600.03(177)  &  675.03  . 

NR  668.02 
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Federal  provision 

Former  NR  provision 

Recodified  NR  provision 

40  CFR  268.3  . 

NR  675.06  . . . 

NR  668.03 

40  CFR  268.4  . 

NR  675.04(1)  &  (5)  . . . 

NR  668.04 

40  CFR  268.5  . 

NR  675.05(1) . 

NR  668.05 

40  CFR  268.6  . 

NR  675.05(2) . 

NR  668.06 

40  CFR  268.7  . 

NR  675.07  . 

NR  668.07 

40  CFR  268.9  . 

NR  675.09  . 

NR  668.09 

40  CFR  268.14  . 

None . 

NR  668.14 

40  CFR  ?6fi  .30 

NR  668.30 

40  CFR  Pfift  .31 

fjR  675  12  . . . 

NR  668.31 

40  CFR  268  .3?  . 

None . . . 

NR  668.32 

40  CFR  ?R8  3.3 

NR  668.33 

40  CFR  ?6fl  .34 

NR  668.34 

40  CFR  Pfifl  3.S 

NR  668.35 

40  CFR  ?6fl  36 

NR  668.36 

40  CFR  268.37  . 

NR  675.18  . 

NR  668.37 

40  CFR  268  .38 

NR  675.19(1) . 

NR  668.38 

40  CFR  268.39  . 

NR  675.19(2) . . . 

NR  668.39 

40  CFR  268  40  . 

NR  675.20  . 

NR  668.40 

40  CFR  268  41 

NR  675  21  . . . 

NR  668.41 

40  CFR  268  42  ..  . 

NR  675.22  . . . 

NR  668.42 

40  CFR  268  43 

NR  675.23  . 

NR  668.43 

40  CFR  268  44 

NR  675.24  . 

NR  668.44 

40  CFR  268  46 

NR  675.25  . . . . . 

NR  668.45 

40  CFR  268  46  . 

NR  675.26  . 

NR  668.46 

40  CFR  268  48 

NR  675.28  . 

NR  668.48 

40  CFR  268  49 

None . 

NR  668.49 

40  CFR  268  50  . 

NR  675.30  . 

NR  668.50 

40  CFR  268  Appendix  III  ... 

NR  675  Appendix  II . 

NR  668  Appendix  III 

40  CFR  268  Appendix  IV  ... 

NR  675  Appendix  III . 

NR  668  Appendix  IV 

40  CFR  268  Appendix  VI  ... 

NR  675  Appendix  V  . 

NR  668  Appendix  VI 

40  CFR  268  Appendix  VII  .. 

NR  675  Appendix  VI  . 

NR  668  Appendix  VII 

40  CFR  268  Appendix  VIII 

NR  675  Appendix  VII  . 

NR  668  Appendix  Vlll 

40  CFR  268  Appendix  IX  ... 

None . 

NR  668  Appendix  IX 

40  CFR  268  Appendix  XI  ... 

NR  675  Appendix  IX  . 

NR  668  Appendix  XI 

40  CFR  270.1  . 

NR  610.07(5),  610.08(5)(a)  &  (d),  615.05(6)(a)  &  (c), 

620.1 4(intro.),  640.05,  640.06(1  )(intro.),  645.05(1), 

645.06(1  )(intro.),  655.05(1),  655.06(intro.),  656.05, 

656.06(intro.).  660.09(intro.),  660.12,  660.24(7)  &  (8)(intro.), 
665.06(1  )(intro.),  670.06(intro.),  680.01,  680.02,  680.24(2)  &  (4), 
680.30,  680.31(1)  &  680.43(6). 

NR  670.001  < 

40  CFR  270.2  . 

NR  600.03(14),  (32),  (49).  (54),  (61),  (62),  (68),  (69),  (71),  (76). 
(78),  (81),  (94),  (95),  (98).  (103),  (111),  (120),  (146),  (164), 
(166),  (167),  (170),  (182),  (195),  (200),  (215),  (233),  (238), 
(240),  (244),  (261),  (263)  &  (266)  &  680.03(3m). 

NR  660.10  &  670.002 

40  CFR  270  4  .  ! 

NR  680.40  . 

NR  670.004 

40  CFR  270  5  .  ' 

None . 

NR  670.005 

40  CFR  270  6 

NR  600.10  . 

NR  660.11 

40  CFR  270.10  . 

NR  680.06(3)(a),  (4)  &  (5).  680.10,  680.21(3),  680.31(1)  &  (2)  & 
680.45(6)(intro.)  &  (b). 

NR  670.010 

40  CFR  270  11  .  . 

NR  680.05(2)  &  680.41  . 

NR  670.01 1 

40  CFR  270  12  . 

NR  600.06  . . 

NR  670.012 

40  CFR  270  13  . 

NR  670.013 

40  CFR  270.14  . 

NR  632.1 1(1  )(b)3.,  640.06(1  )(e),  (2)(e)2.  &  (f)  &  (3)(d)4.. 
640.07(3)(a)10.,  12.  &  13.,  645.06(1  )(e),  (2)(e)2.  &  ({)  &  (3)(e). 
645.1 6(3)(a)11.,  13.  &  14.,  660.09(9)-(12),  660.13(3)(a)  &  (b)  & 
(4),  680.05(1  )(c)1..  680.06(3)(a)-(L)  &  (n),  (4)  &  (5)(a), 
685.07(2)(b)  &  685.08(5)(a)  &  (b). 

NR  670.014 

40  CFR  270.15  . 

NR  640.06(2)(a)-(c)  &  (h)  &  640.07(3)(a)7.,  8.  &  11  . 

NR  670.015 

40  CFR  270  16  . 

NR  645.06(1)0)  &  645.1 6(3)(a)8.c.-e.,  9.  &  12  . 

NR  670.016 

40  CFR  270.17  . 

NR  660.09(5),  (7),  (8)  &  (14),'  660.13(1),  (2)  &  (7)  &  660.24(8)  & 
(9). 

NR  655.06  . 

NR  670.017 

40  CFR  270.18  . 

NR  670.018 

40  CFR  270.19  . 

NR  665.06(1  )(d)-(f)  . 

NR  670.019 

40  CFR  270.20  . 

NR  600.04(3)  &  680.22(2)  . 

NR  664.0270  &  665.0270 

40  CFR  270.21  . 

NR  660.09(5),  (7),  (8)  &  (14)  &  660.13(1),  (2)  &  (7)  . 

NR  670.021 

40  CFR  270.22  . 

None . 

NR  670.022 

40  CFR  270.23  . 

NR  670.06  &  670.07  . 

NR  670.023 

40  CFR  270.24  . 

NR  632.11(2) . 

NR  670.024 

40  CFR  270.25  . . 

NR  632.11(3) . 

NR  670.025 

40  CFR  270  26  . 

NR  656.06  . . 

NR  670.026 

40  CFR  270.27  . 

NR  632.11(4) . . 

NR  670.027 

40  CFR  270.28  . 

None . 

NR  670.028 

40  CFR  270.29  . 

None . . 

NR  670.029 

40  CFR  270.30  . 

NR  680.42(1  )-(8),  (10),  (11)(a)  &  (c)-(f),  (12)-(15)  &  (17)-(18m)  ... 

NR  670.030 
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Federal  provision 

Former  NR  provision 

Recodified  NR  provision 

40  CFR  270.31  . 

NR  680.42(1 1)(b)  . 

NR  670.031 

40  CFR  270.32  . 

NR  680.42(19) . 

NR  670.032 

40  CFR  270.33  . 

None . 

NR  670.033 

40  CFR  270.40  . 

NR  680.44  . 

NR  670.040 

40  CFR  270.41  . 

NR  680.07(2)(b),  (d),  (e)  &  (g)  &  (3)(a)  . 

NR  670.041 

40  CFR  270.42  . 

NR  680.07(1),  (2)(intro.).  (3)(intro.),  (5),  (6)(d)  &  (e)  &  (7)  &  680 
Appendix  1. 

NR  670.042  &  670  Appendix  1 

40  CFR  270.43  . 

NR  680.43(1)  &  (2)  . 

NR  670.043 

40  CFR  270.50  . 

NR  680.45(6)  &  (8)  . 

NR  670.050 

40  CFR  270.51  . 

NR  680.45(7) . 

NR  670.051 

40  CFR  270.60  . 

None . 

NR  670.001  (3)(b)9 

40  CFR  270.61  . 

NR  600.09  . 

NR  670.061 

40  CFR  270.62  . 

NR  665.06(1  )(d)  &  (2)-(4)  &  665.07(1  )-(3)  . 

NR  670.062 

40  CFR  270.63  . 

NR  600.04(3)  &  680.22(2)  . 

NR  664.0270  &  665.0270 

40  CFR  270.64  . 

NR  600.04(1)  &  (2)  &  680.22(2)  . . 

NR  665.0430 

40  CFR  270.65  . 

NR  680.51.^ . . . 

NR  670.065 

40  CFR  270.66  . 

None . . . 

NR  670.066 

40  CFR  270.68  . 

None . 

NR  670.068 

40  CFR  270.70  . 

NR  680.20(1)  &  (3),  680.21  (1)(a),  680.22(3)  &  680.24(1)  &  (2)  . 

NR  670.070 

40  CFR  270.71  . 

NR  680.23  . 

NR  670.071 

40  CFR  270.72  . 

NR  680.03(4)  &  680.07(3)(e)  &  (4) . 

NR  670.072 

40  CFR  270.73  . 

NR  680.43(3)  &  (4)  . 

NR  670,073 

40  CFR  270.79  . 

None . . 

None. 

40  CFR  270.80  . 

NR  680.50(intro.) . 

NR  670.079(1) 

40  CFR  270.85  . 

None . ■ . 

None. 

40  CFR  270.90  . 

None . 

None. 

40  CFR  270.95  . . 

None . 

None. 

40  CFR  270.100  . 

None . 

None. 

40  CFR  270.105  . 

None . . . 

None 

40  CFR  270.110  . 

NR  680.50(2) . . . 

NR  670.079(3) 

40  CFR  270.115  . 

None . 

None. 

40  CFR  270.120  . 

NR  680.50(2)(intro.)  . 

NR  670.079(1) 

40  CFR  270.125  . 

None . . . 

None. 

40  CFR  270.130  . 

NR  680.50(3) . 

NR  670.079(4) 

40  CFR  270.135  . 

NR  680.50(1  )(e)  . 

NR  670.079(2)(e) 

40  CFR  270.140  . 

None . r. . 

None. 

40  CFR  270.145  . 

None . 

NR  670.079(3) 

NR  670.079(4) 

40  CFR  270.150  . 

NR  680.50(4) . 

40  CFR  270.155  . 

None . 

None. 

40  CFR  270.160  . 

None . . 

None. 

40  CFR  270.165  . 

None . 

None. 

40  CFR  270.170  . 

NR  680.50(1  )(c)  . 

NR  670.079(2)(c) 

40  CFR  270.175  . 

None . 

None. 

40  CFR  270.180  .  j 

NR  680.50(1  Kd)  . 

NR  670.079(2)(d) 

40  CFR  270.185  . ' 

None . 

None. 

40  CFR  270.190  . 

None . 

None. 

40  CFR  270.195  . 

NR  680.50(1  )(b)  . 

NR  670.079(2)(b) 

40  CFR  270.200  . 

NR  680.50(1  )(c)  . 

NR  670.079(2)(c) 

40  CFR  270.205  . 

None . 

None. 

40  CFR  270.210  . 

None . 

None. 

40  CFR  270.215  . 

None . 

None. 

40  CFR  270.220  . 

None . 

None. 

40  CFR  270.225  . 

None . 

None. 

40  CFR  270.230  . . 

None . . 

None. 

40  CFR  270.235  . 

None . 

NR  670.235 

40  CFR  124.1  . 

None . 

NR  670.401 

40  CFR  124.3  . 

NR  640.06(4)(a),  640.07(3)(b),  645.06(4)(a),  645.16(3)(b),  660.10, 
660.14,  660.15,  665.06(5)  &  680.06(9)(a). 

NR  670.403 

40  CFR  124.4  . 

None . 

NR  670.404 

40  CFR  124.5  . 

NR  680.07(6)(a)  &  (f)  . 

NR  670.405 

40  CFR  124.6  . 

None . 

NR  670.406 

40  CFR  124.8  . 

NR  680.06(1 0)(b),  (11)(b)  &  (12)(b)  &  680.07(6)(c)  . 

NR  670.408 

40  CFR  124.9  . 

NR  680.06(1 0)(e),  (11)(i)  &  (12)(e)  &  680.07(6)(f)  . . 

NR  670.409 

40  CFR  124.10 . 

NR  680.06(1 0)(a),  (11)(a)  &  (12)(a)  &  680.07(6)(b)  . 

NR  670.410 

40  CFR  124.11  . 

NR  680.06(1 0)(c)3.,  (11)(c)  &  (12)(c)3.  &  680.07(6)(d)3 . 

NR  670.41 1 

40  CFR  124.12  . 

NR  680.06(1 0)(c),  (11)(f)  &  (12)(c)  &  680.07(6)(d)  . 

NR  670.412 

40  CFR  124.15  . 

NR  640.06(4)(b),  645.06(4)(b),  660.11  &  665.06(6)  . 

NR  670.415 

40  CFR  124.17 . 

NR  680.06(1 0)(d),  (11)(h)  &  (12)(d)  &  680.07(6)(e)  . 

NR  670.417 

40  CFR  124.31  . 

NR  680.06(1  m) . 

NR  670.431 

40  CFR  124.32  . 

NR  680.06(8m) . 

NR  670  432 

40  CFR  124  33  . 

NR  680  06(15) . 

NR  670.433 

40  CFR  273  1  . 

NR  690.04  . . . . . . 

NR  673.01 

40  CFR  273  2  .  . 

NR  690.05  . 

NR  673.02 

40  CFR  273.3  . 

NR  690.06  . ^ . 

NR  673.03 

1 
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Federal  provision 

Former  NR  provision 

Recodified  NR  provision 

40  CFR  279.64  . 

NR  590.73  . . 

NR  679.64 

40  CFR  279.65  . 

NR  590.74  . 

NR  679.65 

40  CFR  279.66  . 

NR  590.75  . 

NR  679.66 

40  CFR  279.67  . 

NR  590.76  . . . 

NR  679.67 

40  CFR  279.70  . 

NR  590.80,  590.82  &  590.83  . 

NR  679.70 

40  CFR  279.71  . 

NR  590.81  . . . : . 

NR  679.71 

40  CFR  279.72  . 

NR  590.84  . 

NR  679.72 

40  CFR  279.73  . 

NR  590.07  . 

NR  679.73 

40  CFR  279.74  . 

NR  590.85  . 

NR  679.74 

40  CFR  279.75  . 

NR  590.86  . 

NR  679.75 

40  CFR  279.80  . 

None . 

NR  679.80 

40  CFR  279.81  . 

NR  590.04(2)(c)  &  590.05(2)(a)  &  (b) . 

NR  679.81 

40  CFR  279.82  . 

NR  590.05(4) . 

NR  679.82 

G.  Where  Are  the  Revised  State  Rules 
Different  From  the  Federal  Rules? 

These  practices  are  prohibited  in 
Wisconsin:  Underground  Injection  (40 
CFR  Part  144),  and  Land  Treatment  (40 
CFR  270.20).  Wisconsin  also  does  not 
provide  for  Permit  by  Rule  (40  CFR 
270.60).  Wisconsin  does  not  allow 
automatic  authorization  under  the 
permit  modification  regulations  found 
in  40  CFR  270.42  (b)(6).  The  10  year 
Remedial  Action  Plan,  or  RAP  (40  CFR 
270.79  et  seq.)  is  replaced  by  a  5  year 
Remediation  Variance  (NR670.079). 

These  Wisconsin  regulations  are  more 
stringent:  662.220(5)(c,d), 
662.220(6)(c,d,f),  and  670.030  (annual 
report  required  instead  of  a  biennial 
report). 

Wisconsin  maintains  different 
financial  regulations  that  allow  for 
additional  equivalent  financial 
mechanisms  (664.0143),  do  not  allow 
the  net  worth  test  for  closure  under  Part 
665,  and  maintain  some  more  stringent 
insurance  requirements  under 
664.0143(5)(h),  664.0147(l)(a)(3),  and 
665.0147(l)(a)(3). 

The  following  Wisconsin  regulations 
have  no  Federal  counterpart:  666.081, 
666.900  through  666.910,  and  673.11. 
There  are  no  Wisconsin  provisions  for 
40  CFR  268.5,  268.44  (other  than 
268.44(h)),  and  270.3  as  these  are 
Federal  non-delegable  provisions. 

H.  Who  Handles  Permits  After  the 
Authorization  Takes  Effect? 

Wisconsin  will  issue  permits  for  all 
the  provisions  for  which  it  is  authorized 
and  will  administer  the  permits  it 
issues.  EPA  will  continue  to  administer 
any  RCRA  hazardous  waste  permits  or 
portions  of  permits  which  we  issued 
prior  to  the  effective  date  of  this 
authorization  until  they  expire  or  are 
terminated.  We  will  not  issue  any  more 
new  permits  or  new  portions  of  permits 
for  the  provisions  listed  in  the  table 
above  after  the  effective  date  of  this 
authorization.  EPA  will  continue  to 
implement  and  issue  permits  for  HSWA 


requirements  for  which  Wisconsin  is 
not  yet  authorized. 

I.  How  Does  Today’s  Action  Affect 
Indian  Country  (IB  U.S.C.  1151)  in 
Wisconsin? 

Wisconsin  is  not  authorized  to  carry 
out  its  hazardous  waste  program  in 
“Indian  Country,”  as  defined  in  18 
U.S.C.  1151.  Indian  Country  includes: 

1.  All  lands  within  the  exterior 
boundaries  of  Indian  reservations 
within  the  State  of  Wisconsin: 

2.  Any  land  held  in  trust  by  the  U.S. 
for  an  Indian  tribe;  and 

3.  Any  other  land,  whether  on  or  off 
an  Indian  reservation  that  qualifies  as 
Indian  Country. 

Therefore,  this  action  has  no  effect  on 
Indian  Country.  EPA  will  continue  to 
implement  and  administer  the  RCRA 
program  in  Indian  Country. 

).  What  Is  Codification  and  Is  EPA 
Codifying  Wisconsin’s  Hazardous 
Waste  Program  as  Authorized  in  This 
Rule? 

Codification  is  the  process  of  placing 
the  State’s  statutes  and  regulations  that 
comprise  the  State’s  authorized 
hazardous  waste  program  into  the  Code 
of  Regulations.  We  do  this  by 
referencing  the  authorized  State  rules  in 
40  CFR  part  272.  Wisconsin’s  rules,  up 
to  and  including  those  revised  June  7, 
1991,  as  corrected  August  19,  1991, 
have  previously  been  codified  through 
the  incorporation-by-reference  effective 
February  4,  1992  (57  FR  4162) .  We 
reserve  the  amendment  of  40  CFR  part 
272,  subpart  KK  for  the  codification  of 
Wisconsin’s  program  changes  until  a 
later  date. 

K.  Statutory  and  Executive  Order 
Reviews 

This  proposed  rule  only  authorizes 
hazardous  waste  requirements  pursuant 
to  RCRA  3006  and  imposes  no 
requirements  other  than  those  imposed 
by  State  law  (see  Supplementary 
Information,  Section  A.  Why  Are 
Revisions  to  State  Programs  Necessary?). 


Therefore  this  rule  complies  with 
applicable  executive  orders  and 
statutory  provisions  as  follows: 

1.  Executive  Order  18266:  Regulatory 
Planning  Review 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  its  review 
under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993). 

2.  Paperwork  Reduction  Act 

This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

3.  Regulatory  Flexibility  Act 

After  considering  the  economic 
impacts  of  today’s  rule  on  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.),  I  certify  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

4.  Unfunded  Mandates  Reform  Act 

Because  this  rule  approves  pre¬ 
existing  requirements  under  State  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  State  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104—4). 

5.  Executive  Order  13132:  Federalism 

Executive  Order  13132  (64  FR  43255, 
August  10,  1999)  does  not  apply  to  this 
rule  because  it  will  not  have  federalism 
implications  [i.e.,  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government). 

6.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175  (65  FR  67249, 
November  9,  2000)  does  not  apply  to 
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this  rule  because  it  will  not  have  tribal 
implications  (i.e.,  substantial  direct 
effects  on  one  or  more  Indian  tribes,  or 
on  the  relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes.) 

7.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  FUsks 

This  rule  is  not  subject  to  Executive 
Order  13045  (62  FR  19885,  April  23, 
1997),  because  it  is  not  economically 
significant  as  defined  in  Executive 
Order  12866  and  because  the  EPA  does 
not  have  reason  to  believe  the 
environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children. 

8.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211  (66  FR  28355,  May  22, 
2001),  because  it  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866. 

9.  National  Technology  Transfer 
Advancement  Act 

EPA  approves  State  programs  as  long 
as  they  meet  criteria  required  by  RCRA, 
so  it  would  be  inconsistent  with 
applicable  law  for  EPA,  in  its  review  of 
a  State  program,  to  require  the  use  of 
any  particular  voluntary  consensus 
standard  in  place  of  another  standard 
that  meets  requirements  of  RCRA.  Thus, 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 

272  note)  do  not  apply  to  this  rule. 

10.  Executive  Order  12988 

As  required  by  section  3  of  Executive 
Order  12988  (61  FR  4729,  February  7, 
1996),  in  issuing  this  rule,  EPA  has 
taken  the  necessary  steps  to  eliminate 
drafting  errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct. 

11.  Executive  Order  12630:  Evaluation 
of  Risk  and  Avoidance  of  Unanticipated 
Takings 

EPA  has  complied  with  Executive 
Order  12630  (53  FR  8859,  March  18, 
1988)  by  examining  the  takings 
implications  of  the  rule  in  accordance 
with  the  Attorney  General’s 
Supplemental  Guidelines  for  the 
Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings  issued  under  the 
executive  order. 


12.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
fustice  in  Minority  Populations  and  Low 
Income  Populations 

Because  this  rule  proposes 
authorization  of  pre-existing  State  rules 
and  imposes  no  additional  requirements 
beyond  those  imposed  by  State  law  and 
there  are  no  anticipated  significant 
adverse  human  health  or  environmental 
effects,  the  rule  is  not  subject  to 
Executive  Order  12898  (59  FR  7629, 
February  16,  1994). 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure, 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste,  Indians — lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926,  6974(b). 

Dated:  October  23,  2008. 

Walter  W.  Kovalick, 

Acting  Regional  Administrator,  Region  5. 

[FR  Doc.  E8-27855  Filed  11-21-08;  8:45  am] 
BILLING  CODE  6560-50-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 
[Docket  No.  FEMA-B-1021] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Proposed  rule. 

SUMMARY:  Comments  are  requested  on 
the  proposed  Base  (1  percent  annual- 
chance)  Flood  Elevations  (BFEs)  and 
proposed  BFE  modifications  for  the 
communities  listed  in  the  table  below. 
The  purpose  of  this  notice  is  to  seek 
general  information  and  comment 
regarding  the  proposed  regulatory  flood 
elevations  for  the  reach  described  by  the 
downstream  and  upstream  locations  in 
the  table  below.  The  BFEs  and  modified 
BFEs  are  a  part  of  the  floodplain 
management  measures  that  the 
community  is  required  either  to  adopt 
or  show  evidence  of  having  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP).  In  addition. 


these  elevations,  once  finalized,  will  be 
used  by  insurance  agents,  and  others  to 
calculate  appropriate  flood  insurance 
premium  rates  for  new  buildings  and 
the  contents  in  those  buildings. 

DATES:  Comments  are  to  be  submitted 
on  or  before  February  23,  2009. 
ADDRESSES:  The  corresponding 
preliminary  Flood  Insurance  Rate  Map 
(FIRM)  for  the  proposed  BFEs  for  each 
community  are  available  for  inspection 
at  the  community’s  map  repository.  The 
respective  addresses  are  listed  in  the 
table  below. 

You  may  submit  comments,  identified 
by  Docket  No.  FEMA-B-1021,  to 
William  R.  Blanton,  Jr.,  Chief, 
Engineering  Management  Branch, 
Mitigation  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  Washington,  DC  20472, 
(202)  646-3151,  or  (e-mail) 
bill.blanton@dhs.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  R.  Blanton,  Jr.,  Chief, 
Engineering  Management  Branch, 
Mitigation  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472, 

(202)  646-3151  or  (e-mail) 
bill.blanton@dhs.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
(FEMA)  proposes  to  make 
determinations  of  BFEs  and  modified 
BFEs  for  each  community  listed  below, 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 

42  U.S.C.  4104,  and  44  CFR  67.4(a). 

These  proposed  BFEs  and  modified 
BFEs,  together  with  the  floodplain 
management  criteria  required  by  44  CFR 
60.3,  are  the  minimum  that  are  required. 
They  should  not  be  construed  to  mean 
that  the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

Comments  on  any  aspect  of  the  Flood 
Insurance  Study  and  FIRM,  other  than 
the  proposed  BFEs,  will  be  considered. 

A  letter  acknowledging  receipt  of  any 
comments  will  not  be  sent. 

Administrative  Procedure  Act 
Statement.  This  matter  is  not  a 
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rulemaking  governed  by  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  553.  FEMA  publishes  flood 
elevation  determinations  for  notice  and 
comment:  however,  they  are  governed 
by  the  Flood  Disaster  Protection  Act  of 
1973,  42  U.S.C.  4105,  and  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  do  not  fall  under  the 
APA. 

National  Environmental  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10,  Environmental 
Consideration.  An  environmental 
impact  assessment  has  not  been 
prepared. 

'  Regulatory  Flexibility  Act.  As  flood 
elevation  determinations  are  not  within 
the  scope  of  the  Regulatory  Flexibility 


Act,  5  U.S.C.  601-612,  a  regulatory 
flexibility  analysis  is  not  required. 

Executive  Order  12866,  Regulator}' 
Planning  and  Review.  This  proposed 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866,  as  amended. 

Executive  Order  13132,  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  under 
Executive  Order  13132. 

Executive  Order  12988,  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  Executive  Order 
12988. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 


Accordingly,  44  CFR  pdrt  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.4  [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


Flooding  source(s) 

Location  of  referenced  elevation** 

*  Elevation  in  feet  (NGVD) 

+  Elevation  in  feet  (NAVD) 

#  Depth  in  feet  above 
ground 

Communities  affected 

Effective  j  Modified 

Garland  County,  Arkansas,  and  Incorporated  Areas 


Molly  Creek  . 

Weston  Road . 

+410 

+409 

City  of  Hot  Springs. 

Approximately  450  feet  upstream  of  Albert  Pike  Road/ 

+541 

+544 

US  270. 

Molly  Creek  Tributary  1  . 

Stover  Road  (Formerly  Marie  St.)  . 

+486 

+484 

City  of  Hot  Springs. 

Molly  Springs  Road  . 

+508 

+506 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

**BFEs  to  be  changed  include  the  listed  downstream  and  upstream  BFEs,  and  include  BFEs  located  on  the  stream  reach  between  the  ref¬ 
erenced  locations  above.'  Please  refer  to  the  revised  Flood  Insurance  Rate  Map  located  at  the  community  map  repository  (see  below)  for 
exact  locations  of  all  BFEs  to  be  changed. 

Send  comments  to  William  R.  Blanton,  Jr.,  Chief,  Engineering  Management  Branch,  Mitigation  Directorate,  Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington,  DC  20472. 

ADDRESSES 

City  of  Hot  Springs 

Maps  are  available  for  inspection  at  Garland  County  Library,  1427  Malvern  Ave.,  Hot  Springs,  AR  71901. 


White  County,  Arkansas,  and  Incorporated  Areas 


Deener  Creek . 

Ella  Street . .'.... 

None 

+237 

Unincorporated  Areas  of 

White  County. 

Approximately  1 994  feet  upstream  from  Ella  Street.  ... 

None 

+240 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

**BFEs  to  be  changed  include  the  listed  downstream  and  upstream  BFEs,  and  include  BFEs  located  on  the  stream  reach  between  the  ref¬ 
erenced  locations  above.  Please  refer  to  the  revised  Flood  Insurance  Rate  Map  located  at  the  community  map  repository  (see  below)  for 
exact  locations  of  all  BFEs  to  be  changed. 

Send  comments  to  William  R.  Blanton,  Jr.,  Chief,  Engineering  Management  Branch,  Mitigation  Directorate,  Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington,  DC  20472. 

ADDRESSES 

Unincorporated  Areas  of  White  County 

Maps  are  available  for  inspection  at  119  West  Arch  Avenue,  Searcy,  AR  72143. 


Barrow  County,  Georgia,  and  Incorporated  Areas 


Apalachee  River . 

Approximately  5,345  feet  upstream  of  Loganville 

None 

+820 

Unincorporated  Areas  of 

Highway. 

Barrow  County,  City  of 

Auburn. 

Approximately  1,140  feet  upstream  of  CSX  Railroad  .. 

None 

+905 

70946  Federal  Register / Vol.  73,  No.  227 /Monday,  November  24,  2008 / Proposed  Rules 


' 

*  Elevation  in  feet  (NGVD) 

+  Elevation  in  feet  (NAVD) 

Flooding  source(s) 

Location  of  referenced  elevation** 

#  Depth  in  feet  above 
ground 

Communities  affected 

Effective 

1 

Modified 

Cedar  Creek . 

Approximately  1 ,220  feet  downstream  of  Miles  Patrick 

None 

+820 

Unincorporated  Areas  of 

Road. 

Barrow  County,  City  of 
.  Winder. 

Approximately  470  feet  downstream  of  Miles  Patrick 

None 

+822 

Tributary  No.  1  . 

Road. 

At  the  confluence  with  Cedar  Creek  . 

None 

+822 

Unincorporated  Areas  of 

Barrow  County,  City  of 
Winder. 

Approximately  50  feet  downstream  of  Sims  Road . 

None 

+840 

'■ 

Winder  Reservoir  . 

Entire  Shoreline  . 

None 

+850 

Unincorporated  Areas  of 

1 _ 

Barrow  County. 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

**BFEs  to  be  changed  include  the  listed  downstream  and  upstream  BFEs,  and  include  BFEs  located  on  the  stream  reach  between  the  ref¬ 
erenced  locations  above.  Please  refer  to  the  revised  Flood  Insurance  Rate  Map  located  at  the  community  map  repository  (see  below)  for 
exact  locations  of  all  BFEs  to  be  changed. 

Serrd  comments  to  William  R.  Blanton,  Jr.,  Chief,  Engineering  Management  Branch,  Mitigation  Directorate,  Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington,  DC  20472. 

ADDRESSES 

City  of  Auburn 

Maps  are  available  for  inspection  at  City  Hall,  1369  Fourth  Avenue,  Auburn,  GA  3001 1 . 

City  of  Winder 

Maps  are  available  for  inspection  at  Inspections  Department,  23  North  Jackson  Street,  Winder,  GA  30680. 

Unincorporated  Areas  of  Barrow  County 

Maps  are  available  for  inspection  at  Annex  Building,  223  East  Broad  Street,  Winder,  GA  30680. 


Franklin  County,  Illinois,  and  Incorporated  Areas 


Big  Ditch  Tributary  . 

From  approximately  2,630  feet  upstream  of  the  con- 

None 

+382 

Unincorporated  Areas  of 

fluence  with  Middle  Fork  Big  Muddy  River. 

Franklin  County,  City  of 
West  Frankfort. 

To  approximately  790  feet  downstream  of  County 

None 

+388 

Highway  37/Logan  Street. 

Ewing  Creek . 

From  approximately  5,000  feet  upstream  of  the  con- 

None 

+385 

Unincorporated  Areas  of 

fluence  with  Middle  Fork  Big  Muddy  River. 

Franklin  County,  City  of 
West  Frankfort. 

To  approximately  2,500  feet  upstream  of  County 

None 

+393 

Highway  5/Deering  Road. 

1 

Pond  Creek . 

From  Interstate  57 . 

None 

+394 

Unincorporated  Areas  of 

Franklin  County,  City  of 
West  Frankfort. 

To  approximately  2,250  feet  upstream  of  Old  John- 

None 

+398 

ston  City  Road. 

Rend  Lake . 

From  the  Rend  Lake  Dam . 

None 

+415 

Unincorporated  Areas  of 
Franklin  County. 

To  approximately  5,650  feet  west  of  the  intersection 

None 

+415 

of  North  County  Line  Road  and  Conservation  Lane. 

*  National  Geodetic  Vertical  Datum. 

+  North  Anrterican  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

"BFEs  to  be  changed  include  the  listed  dowmstream  and  upstream  BFEs,  and  include  BFEs  located  on  the  stream  reach  between  the  ref¬ 
erenced  locations  above.  Please  refer  to  the  revised  Flood  Insurance  Rate  Map  located  at  the  community  map  repository  (see  below)  for 
exact  locations  of  all  BFEs  to  be  changed. 

Send  comments  to  William  R.  Blanton,  Jr.,  Chief,  Engineering  Management  Branch,  Mitigation  Directorate,  Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington,  DC  20472. 

ADDRESSES 

City  of  West  Frankfort 

Maps  are  available  for  inspection  at  West  Frankfort  City  Hall,  110  N.  Jefferson  Street,  West  Frankfort,  IL  62896. 

Unincorporated  Areas  of  Franklin  County 

Maps  are  available  for  inspection  at  Franklin  County  Highway  Department,  13034  Oddfellow  Lane,  Benton,  IL  62812. 


Lyon  County,  Kentucky,  and  Incorporated  Areas 


Cumberland  River  (Lake  Bar-  | 

At  Barkley  Dam  . 

None  +375 

Unincorporated  Areas  of 

Wey). 

1 

Lyon  County. 
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Flooding  source(s) 

Location  of  referenced  elevation* ** 

*  Elevation  in  feet  (NGVD) 

+  Elevation  in  feet  (NAVD) 

#  Depth  in  feet  above 
ground 

Communities  affected 

Effective 

!  Modified 

1 

• 

At  confluence  with  Hurricane  Creek  (Southern  county 

None 

+375 

Tennessee  River  (Kentucky 

boundary). 

Approximately  500  feet  downstream  Barkley  Canal  .... 

None 

+375 

Unir\corporated  Areas  of 

Lake). 

Approximately  3200  feet  upstream  Duncan  Creek . 

None 

+375 

Lyon  County. 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

**BFEs  to  be  changed  include  the  listed  downstream  and  upstream  BFEs,  and  include  BFEs  located  on  the  stream  reach  between  the  ref¬ 
erenced  locations  above.  Please  refer  to  the  revised  Flood  Insurance  Rate  Map  located  at  the  community  map  repository  (see  below)  for 
exact  locations  of  all  BFEs  to  be  changed. 

Send  comments  to  William  R.  Blanton,  Jr.,  Chief,  Engineering  Management  Branch,  Mitigation  Directorate,  Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington,  DC  20472. 

ADDRESSES 

Unincorporated  Areas  of  Lyon  County 

Maps  are  available  for  inspection  at  500A  W.  Dale  Ave.,  Eddyville,  KY  42038. 


Menifee  County,  Kentucky,  and  Incorporated  Areas 


Licking  River  (Cave  Run 

At  confluence  with  Buck  Creek  . 

None 

+765 

City  of  Frenchburg. 

Lake). 

At  confluence  with  North  Fork  Licking  River . 

None 

+765 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

“BFEs  to  be  changed  include  the  listed  downstream  and  upstream  BFEs,  and  include  BFEs  located  on  the  stream  reach  between  the  ref¬ 
erenced  locations  above.  Please  refer  to  the  revised  Flood  Insurance  Rate  Map  located  at  the  community  map  repository  (see  below)  for 
exact  locations  of  all  BFEs  to  be  changed. 

Send  comments  to  William  R.  Blanton,  Jr.,  Chief,  Engineering  Management  Branch,  Mitigation  Directorate,  Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington,  DC  20472. 

ADDRESSES 

City  of  Frenchburg 

Maps  are  available  for  inspection  at  157  Old  Campus  Road,  Frenchburg,  KY  40322. 


Curry  County,  New  Mexico,  and  Incorporated  Areas 


Northeast  Drain . 

Approximately  645  feet  upstream  from  Schepps  Blvd 

+4222 

+4225 

City  of  Clovis. 

Approximately  from  the  intersection  of  Merlene  Blvd  .. 

+4234 

+4236 

Northeast  Drain  . 

Approximately  5,276  feet  downstream  from  Humphry 

None 

+4216 

Unincorporated  Areas  of 

Road. 

Curry  County. 

At  the  confluence  of  West  Second  Street  Drain  . 

None 

+4217 

Thomas  Ditch  1  . . 

At  the  intersection  of  Brady  Avenue  . 

None 

+4262 

Unincorporated  Areas  of 

! 

Curry  County. 

At  the  intersection  of  the  Burlington  Northern  Santa 

None 

+4280 

Fe  Railroad. 

West  Second  Street  Drain  .... 

At  the  confluence  of  Northeast  Drain . 

None 

+4217 

Unincorporated  Areas  of 

Curry  County. 

Approximately  268  feet  upstream  from  Norris  Road  ... 

None 

+4232 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

**BFEs  to  be  changed  include  the  listed  downstream  and  upstream  BFEs,  and  include  BFEs  located  on  the  stream  reach  between  the  ref¬ 
erenced  locations  above.  Please  refer  to  the  revised  Flood  Insurance  Rate  Map  located  at  the  community  map  repository  (see  below)  for 
exact  locations  of  all  BFEs  to  be  changed. 

Send  comments  to  William  R.  Blanton,  Jr.,  Chief,  Engineering  Management  Branch,  Mitigation  Directorate,  Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington,  DC  20472. 

ADDRESSES 

City  of  Clovis 

Maps  are  available  for  inspection  at  321  Connelly,  Clovis,  NM  88101. 

Unincorporated  Areas  of  Curry  County 
Maps  are  available  for  inspection  at  321  Connelly,  Clovis,  NM  88102. 
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Flooding  source(s) 

Location  of  referenced  elevation** 

1 

*  Elevation  in  feet  (NGVD) 

+  Elevation  in  feet  (NAVD) 

#  Depth  in  feet  above 
ground 

Communities  affected 

Effective  j  Modified 

Dona  Ana  County,  New  Mexico,  and  Incorporated  Areas 


Baylor  Canyon  Arroyo . 

At  the  upstream  face  of  U.S.  Highway  70  Bridge . 

None 

+4604 

Unincorporated  Areas  of 

Approximately  3,375  feet  upstream  of  confluence  with 

None 

+4797 

Dona  Ana  County. 

Baylor  Canyon  Arroyo  T ributary  1 . 

Baylor  Canyon  Arroyo  Tribu- 

At  confluence  with  Baylor  Canyon  Arroyo  . 

None 

+4713 

Unincorporated  Areas  of 

tary  1. 

* 

Dona  Ana  County. 

Approximately  3,800  feet  above  confluence  with 

None 

+4823 

Baylor  Canyon  Arroyo. 

1 

Baylor  Canyon  Arroyo  Tribu- 

At  confluence  with  Baylor  Canyon  Arroyo  . 

None 

+4668 

Unincorporated  Areas  of 

tary  2. 

Approximately  6,850  feet  upstream  of  confluence  with 

None 

+4806 

Dona  Ana  County. 

Baylor  Canyon  Arroyo. 

Flow  Path  1  . 

At  upstream  face  of  Sand  Hill  Dam  (Chandler  Tank)  .. 

None 

+4317 

City  of  Las  Cruces. 

At  intersection  of  Main  St.  and  Sand  Hill  Arroyo 

None 

+4462 

(Flowpath  1). 

Flow  Path  12 . 

At  Interstate  10  Southbound  frontage  road  (Las 

+3965 

+3966 

Unincorporated  Areas  of 

Alturas). 

Dona  Ana  County,  City 
of  Las  Cruces. 

Approximately  7,470  feet  upstream  of  Tellbrook  Road 

None 

+4189 

Flow  Path  3 . 

Approximately  4932  feet  downstream  from  the  con- 

+4186 

+4188 

City  of  Las  Cruces. 

] 

fluence  of  North  T ributary  2  and  Flow  Path  3. 
Approximately  200  feet  downstream  from  the  Ala- 

None 

+4252 

meda  Dam. 

North  Branch  Gardner  Arroyo 

Approximately  675  feet  upstream  of  intersection  of 

None 

+3781 

Unincorporated  Areas  of 

- 

McNutt  Road  and  Alvarez  Road. 

Approximately  3,875  feet  upstream  of  intersection  of 

None 

+3835 

Dona  Ana  County. 

McNutt  Boad  and  Alvarez  Road. 

North  Vado  Arroyo  . 

At  confluence  with  Unnamed  Drainage . 

None 

+3826 

Unincorporated  Areas  of 

Dona  Ana  County. 

1  At  downstream  face  of  Interstate  1 0  Bridge  . 

None 

+3900 

South  Branch  of  Gardner  Ar- 

Approximately  580  feet  upstream  of  McNutt  Road  and 

None 

+3784 

Unincorporated  Areas  of 

royo. 

Alvarez  Road. 

Approximately  5,190  feet  upstream  of  intersection  of 

None 

+3831 

Dona  Ana  County. 

McNutt  Road  and  Alvarez  Road. 

South  Vado  Arroyo  . 

At  confluence  with  Unnamed  Drainage  . . 

None 

+3822 

Unincorporated  Areas  of 

Dona  Ana  County. 

At  downstream  face  of  Interstate  10  Bridge  . 

None 

+3871 

Stream  Bilbo  . 

At  Bilbo  Pond  Spillway  at  Mesilla  Hills  Road . 

None 

+3895 

Unincorporated  Areas  of 

Dona  Ana  County,  Town 
of  Mesilla. 

At  Lake  Maureen  Spillway . 

None 

+4144 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

**BFEs  to  be  changed  include  the  listed  downstream  and  upstream  BFEs,  and  include  BFEs  located  on  the  stream  reach  between  the  ref¬ 
erenced  locations  above.  Please  refer  to  the  revised  Flood  Insurance  Rate  Map  located  at  the  community  map  repository  (see  below)  for 
exact  locations  of  all  BFEs  to  be  changed. 

Send  comments  to  William  R.  Blanton,  Jr.,  Chief,  Engineering  Management  Branch,  Mitigation  Directorate,  Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington,  DC  20472. 

ADDRESSES 

City  of  Las  Cruces 

Maps  are  available  for  inspection  at  200  North  Church  St.,  Las  Cruces,  NM  88001. 

Town  of  Mesilla 

Maps  are  available  for  inspection  at  Calle  de  Parian,  P.O.  Box  10,  Mesilla,  NM  88046. 

Unincorporated  Areas  of  Dona  Ana  County 

Maps  are  available  for  inspection  at  251  West  Amador,  Room  100B,  Las  Cruces,  NM  88001. 


Carter  County,  Oklahoma,  and  Incorporated  Areas 


Hickory  Creek  . 

Approximately  3528  feet  downstream  of  the  con- 

None 

+792 

Unincorporated  Areas  of 

fluence  of  Hickory  Creek  Tributary  A  and  Hickory 
Creek. 

Approximately  at  the  crosspoint  of  Breezewood  Road 

I  and  Hickory  Creek. 

None 

i 

+795 

Carter  County. 

Sand  Creek  Tributary  B  . 

Approximately  3045  feet  downstream  from  the  Carter 

1  1  Dam. 

j  None 

+791 

Unincorporated  Areas  of 
Carter  County. 

Federal  Register/ Vol.  73,  No.  227 /Monday,  November  24,  2008 / Proposed  Rules 


70949 


1 

*  Elevation  in  feet  (NGVD) 

+  Elevation  in  feet  (NAVD) 

Flooding  source(s) 

Location  of  referenced  elevation* ** 

#  Depth  in  feet  above 
ground 

Communities  affected 

Effective 

Modified 

Approximately  at  the  intersection  of  Sand  Creek  T rib- 

None 

-t-826 

utary  B  and  Refinery  Road.  Approximately  3410 
feet  upstream  from  the  Carter  1  Dam. 

Wolf  Creek  . 

Approximately  3315  feet  upstream  from  the  con- 

None 

+830 

Unincorporated  Areas  of 

fluence  of  WOlf  Creek  and  Cottonwood  Creek. 
Approximately  1045  feet  from  the  confluence  of  Wolf 

None 

+852 

Carter  County. 

Creek  Tributary  2  and  Wolf  Creek. 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

**BFEs  to  be  changed  include  the  listed  downstream  and  upstream  BFEs,  and  include  BFEs  located  on  the  stream  reach  between  the  ref¬ 
erenced  locations  above.  Please  refer  to  the  revised  Flood  Insurance  Rate  Map  located  at  the  community  map  repository  (see  below)  for 
exact  locations  of  all  BFEs  to  be  changed. 

Send  comments  to  William  R.  Blanton,  Jr.,  Chief,  Engineering  Management  Branch,  Mitigation  Directorate,  Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington,  DC  20472. 

ADDRESSES 

Unincorporated  Areas  of  Carter  County 

Maps  are  available  for  inspection  at  20  B  Street,  SW.,  #102,  Ardmore,  OK  73401. 


Muskogee  County,  Oklahoma,  and  Incorporated  Areas 


Arkansas  River . 

Approximately  1371  feet  downstream  of  State  High- 

None 

+553 

Muskogee  County. 

way  104. 

Approximately  1625  feet  upstream  of  State  Highway 

None 

+554 

104. 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

"BFEs  to  be  changed  include  the  listed  downstream  and  upstream  BFEs,  and  include  BFEs  located  on  the  stream  reach  between  the  ref¬ 
erenced  locations  above.  Please  refer  to  the  revised  Flood  Insurance  Rate  Map  located  at  the  community  map  repository  (see  below)  for 
exact  locations  of  all  BFEs  to  be  changed. 

Send  comments  to  William  R.  Blanton,  Jr.,  Chief,  Engineering  Management  Branch,  Mitigation  Directorate,  Fe<jeral  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington,  DC  20472. 

ADDRESSES 

Muskogee  County 

Maps  are  available  for  inspection  at  Muskogee  County  Courthouse,  4517  Dennison  Street,  Muskogee,  OK  74402. 


Waupaca  County,  Wisconsin,  and  incorporated  Areas 


Little  Wolf  River/Big  Falls 

0.33  mile  downstream  of  bridge  at  County  Highway  G 

+880 

+879 

Village  of  Big  Falls,  Unin- 

Pond. 

i 

1.1  miles  upstream  of  bridge  at  County  Highway  G  .... 

+909 

+910 

corporated  Areas  of 
Waupaca  County. 

Waupaca  RiverANeyau-  . 

wega  Lake  . 

2.65  miles  upstream  of  confluence  with  Wolf  River . 

+757 

+756 

City  of  Waupaca,  City  of 
Weyauwega,  Unincor¬ 
porated  Areas  of 

■ 

Waupaca  County 

390  feet  upstream  of  bridge  at  Anderson  Road  . 

None 

+893 

Wolf  River  . 

Southern  Waupaca  County  boundary  . 

None 

+753 

Village  of  Fremont,  Unin- 

. 

corporated  Areas  of 
Waupaca  County. 

3.58  miles  downstream  of  bridge  at  County  Highway 
X. 

+757 

+756 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

**BFEs  to  be  changed  include  the  listed  downstream  and  upstream  BFEs,  and  include  BFEs  located  on  the  stream  reach  between  the  ref¬ 
erenced  locations  above.  Please  refer  to  the  revised  Flood  Insurance  Rate  Map  located  at  the  community  map  repository  (see  below)  for 
exact  locations  of  all  BFEs  to  be  changed. 

Send  comments  to  William  R.  Blanton.  Jr.,  Chief,  Engineering  Management  Branch,  Mitigation  Directorate,  Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington,  DC  20472. 

ADDRESSES 

City  of  Waupaca 

Maps  are  available  for  inspection  at  1 1 1  South  Main  Street,  Waupaca,  Wt  54981 . 

City  of  Weyauwega 
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j 

- 1 

*  Elevation  in  feet  (NGVD) 

+  Elevation  in  feet  (NAVD) 

Flooding  source(s) 

Location  of  referenced  elevation** 

#  Depth  in  feet  above 
ground 

Communities  affected 

1 

I 

Effective 

Modified  j 

1 

Maps  are  available  for  inspection  at  109  East  Main  Street,  Weyauwega,  Wl  54983. 

Unincorporated  Areas  of  Waupaca  County 
Maps  are  available  for  inspection  at  81 1  Harding  Street,  Waupaca,  Wl  54981 . 

Village  of  Big  Falls 

Maps  are  available  for  inspection  at  220  Main  Street,  Big  Falls,  Wl  54926. 

Village  of  Fremont 

Maps  are  available  for  inspection  at  317  Wolf  River  Drive,  Fremont,  Wl  54940. 


(Catalog  of  Federal  Domestic  Assistance  No. 
97.022,  “Flood  Insurance.”) 

Dated;  November  14,  2008. 

Michael  K.  Buckley, 

Acting  Assistant  Administrator,  Mitigation 
Directorate,  Department  of  Homeland 
Security,  Federal  Emergency  Management 
Agency. 

(FR  Doc.  E8-27811  Filed  H-21-08;  8:45  am] 
BILUNG  CODE  9110-12-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 

49  CFR  Part  661 
[Docket  No.  FTA-2008-0057] 

RIN  2132-AA99 

Buy  America  Requirements;  Bi-Metallic 
Composite  Conducting  Rail 

AGENCY:  Federal  Transit  Administration 
(FTA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  Following  the  two  recent  Buy 
America  rulemakings  pursuant  to  the 
Safe,  Accountable,  Flexible,  Efficient 
Transportation  Equity  Act:  A  Legacy  for 
Users  (SAFETEA-LU),  the  Federal 
Transit  Administration  (FTA)  received  a 
petition  for  reconsideration  of  the 
treatment  of  bi-metallic  composite 
conducting  rail  as  a  steel  product  that 
must  be  manufactured  in  the  United 
States. 

At  present,  FTA’s  Buy  America 
regulation  treats  both  running  rail  and 
contact  rail  as  a  steel  or  iron  product 
which  must  be  manufactured  entirely  in 
the  United  States.  During  the  recent 
rulemakings,  several  commenters 
proposed  that  bi-metallic  rail  be  instead 
categorized  as  “traction  power 
equipment.”  If  adopted,  the  proposal 
would  have  changed  the  regulatory 
treatment  of  contact  rail  based  on  the 
rail’s  composition.  As  traction  power 
equipment,  bi-metallic  rail  would  have 
been  subject  to  a  lower  60  percent 


domestic  content  requirement,  in 
contrast  to  running  rail  made  of  steel 
and  iron,  which  must  contain  100 
percent  domestic  content.  In  addition, 
as  traction  power  equipment,  bi-metallic 
rail  would  be  subject  only  to  “final 
assembly”  in  the  United  States,  which 
may  be  a  less  rigorous  process  than  the 
manufacturing  process  required  for 
other  forms  of  power  rail,  including 
steel  and  iron. 

Because  FTA  believed  adopting  the 
proposal  in  the  Final  Rule  would  have 
altered  the  regulatory  environment  for 
affected  parties  who  may  have  been 
unaware  of  the  proposal,  including 
manufacturers  of  steel  and  iron  contact 
rail,  without  subjecting  the  issue  to  full 
notice-and-comment  from  all  affected 
parties,  FTA  declined  to  adopt  the 
proposal,  instead  deferring  action  to  this 
separate  rulemaking. 

Through  this  Notice  of  Proposed 
Rulemaking  (NRPM),  FTA  proposes  to 
amend  its  Buy  America  regulations  to 
re-categorize  bi-metallic  composite 
conducting  rail  as  “traction  power 
equipment”  which  need  only  consist  of 
60  percent  domestic  content,  with  final 
assembly  taking  place  in  the  United 
States. 

DATES:  Comments  must  be  submitted  on 
or  before  January  23,  2009.  Late  filed 
comments  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  You  may  submit  comments 
[identified  by  DOT  DMS  Docket  Number 
FTA-2008-0057]  by  any  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
www.regulations.gov  and  follow  the 
online  instructions  for  submitting 
comments. 

•  Mail:  Docket  Management  Facility: 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue,  SE.,  West  Building 
Ground  Floor,  Room  W12-140, 
Washington,  DC  20590-0001. 

•  Hand  Delivery  or  Courier:  West 
Building  Ground  F’loor,  Room  Wl 2-140, 
1200  New  Jersey  Avenue,  SE.,  between 

9  a.m.  and  5  p.m.  ET,  Monday  through 
Friday,  except  Federal  holidays. 


•  Fax:202-493-2251. 

See  SUPPLEMENTARY  INFORMATION 
section  for  more  information  on 
submitting  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Wong,  Office  of  the  Chief 
Counsel,  Federal  Transit 
Administration,  1200  New  Jersey 
Avenue,  ^E.,  Washington,  DC  20590, 
(202)  366-4011  or 
Richard.  Wong@dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Instructions  for  submitting  comments: 
You  must  include  the  agency  name 
(Federal  Transit  Administration)  and 
Docket  number  (FTA^2008-0057)  or  the 
Regulatory  Identification  Number  (RIN) 
for  this  rulemaking  at  the  beginning  of 
your  comments.  You  should  submit  two 
copies  of  your  comments  if  you  submit 
them  by  mail.  If  you  wish  to  receive 
confirmation  that  FTA  received  your 
comments,  you  must  include  a  self- 
addressed  stamped  postcard.  Note  that 
all  comments  received  will  be  posted, 
without  change,  to  http:// 
www.regulations.gov  including  any 
personal  information  provided  and  will 
be  available  to  Internet  users.  You  may 
review  DOT’S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477)  or  you  may  visit  http:// 
DocketsInfo.dot.gov. 

I.  Background 

On  November  28,  2005,  the  Federal 
Transit  Administration  (FTA)  published 
a  Notice  of  Proposed  Rulemaking  * 
(NPRM)  in  the  Federal  Register  (70  FR 
71246)  that  discussed  several  proposals 
mandated  by  the  Safe,  Accountable, 
Flexible,  Efficient  Transportation  Equity 
Act:  A  Legacy  for  Users  (SAFETEA-LU) 
(Pub.  L.  109-59,  August  10,  2005),  and 
proposed  to  provide  further  clarification 
of  existing  FTA  decisions  on  Buy 
America. 

During  the  open  comment  period, 
several  commenters  recommended  that 
aluminum  composite  conducting  rail, 
Otherwise  known  as  Bimetallic  Power 
Transmission  (BPTS)  equipment,  which 
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is  a  combination  of  an  aluminum 
conductor  and  a  stainless  steel  abrasion- 
resistant  cap,  be  added  to  the  list  of 
traction  power  equipment  in  49  CFR 
661. 11  (v)  because  of  its  power-delivery 
function  as  part  of  the  traction  power 
system.  However,  FTA’s  current 
regulation  at  49  CFR  661.11(w)  states 
that  “[t]he  power  or  third  rail  is  not 
considered  traction  power  equipment 
and  is  thus  subject  to  the  requirements 
of  49  U.S.C.  5323(j)  and  the 
requirements  of  49  CFR  661.5.”  In  other 
words,  any  rail  used  to  provide  power 
must  be  produced  in  the  United  States, 
which  includes  all  manufacturing 
processes  except  for  metallurgical 
processes  involving  refinement  of  steel 
additives. 

According  to  commenters  supporting 
the  proposal,  BPTS  is  a  “new  power 
transmission  product  developed  to 
address  the  needs  of  modern  traction 
power  systems”  that  offers  a  higher 
conductivity  (2.5  times  greater) 
combined  with  a  lighter  weight  (three 
times  lighter)  when  compared  with 
steel.  They  stated  that  BPTS  is  part  of 
an  “integrated  electrical  transmission 
system  or  an  integrated  equipment 
configuration  rather  than  a  third  rail” 
and  that  FTA  needed  to  update  its 
regulations  to  reflect  changes  in  new 
technology. 

In  its  September  20,  2007  Final  Rule 
(72  FR  53688),  FTA  stated  that  it 
believed  that  the  commenters’ 
recommendations  went  beyond  the 
scope  of  the  rulemaking.  The  NPRM 
narrowly  asked  whether  specific  items 
should  he  added  to  the  list  of  traction 
power  equipment  in  section  661.11(v). 
The  commenters’  recommendation,  if 
adopted,  not  only  would  have  amended 
section  661. 11  (v)  to  include  an  item  not 
proposed  in  the  initial  NPRM  but  also 
would  have  required  a  modification  to 
the  regulatory  classification  of  rail  in 
section  661.5  of  the  existing  rule. 
Adopting  these  changes  which  were  not 
proposed  in  the  NPRM  would  not  have 
provided  other  parties,  specifically, 
firms  manufacturing  other  types  of 
power-conducting  rail,  to  comment  on 
the  treatment  of  BPTS.  Therefore,  in  the 
interest  of  fairness,  FTA  declined  to 
make  such  a  change  in  the  2007  Final 
Rule  and  instead  is  publishing  this' 
NPRM  seeking  public  comment  whether 
BPTS  should  continue  to  be  covered  as 
a  manufactured  product  under  section 
661.5  or  whether  it  should  now  be 
treated  as  traction  power  equipment 
under  section  661.11(v). 

Currently,  all  power  or  third  rails, 
regardless  of  whether  made  primarily 
from  aluminum,  steel,  iron,  or  some 
other  material,  are  excluded  from  the 
definition  of  “traction  power 


equipment”  and  instead  are  subject  to 
49  CFR  661.5  as  a  steel  or  iron  product. 

If  the  rail  is  made  of  any  percentage  of 
steel  or  iron,  the  product  must  comply 
with  49  CFR  661.5(c);  thus,  it  must  be 
manufactured  in  the  United  States. 
Under  this  NPRM,  FTA  is  proposing  to 
adopt  the  petitioner’s  proposal  that 
BPTS  be  treated  as  traction  power 
equipment  which  need  only  consist  of 
60  percent  domestic  content,  with  final 
assembly  taking  place  in  the  United 
States. 

FTA  seeks  comments  regarding  this 
proposal — should  BPTS  be  held  to  a 
lighter  “final  assembly”  standard  rather 
than  the  “manufacturing”  standard? 
Should  FTA  maintain  domestic  origin 
requirements  for  both  the  steel  and 
aluminum  components  of  BPTS?  How 
would  the  treatment  of  BPTS  as  traction 
power  equipment  affect  domestic 
manufacturers  of  steel  or  iron 
conducting  rail?  Should  all  conducting 
rail  be  categorized  as  traction  power 
equipment,  without  regard  to 
composition?  FTA  asks  that  commenters 
offer  any  pertinent  data  or  information 
in  support  of  their  views  as  to  whether 
it  is  appropriate  that  BPTS  be  treated  as 
traction  power  equipment  rather  than  a 
manufactured  rail  product. 

Regulatory  Analyses  and  Notices 

A.  Statutory/Legal  Authority 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  NPRM  is  a  nonsignificant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and,  therefore, 
was  not  reviewed  by  the  Office  of 
Management  and  Budget.  This  NPRM  is 
also  nonsignificant  under  the  Regulatory 
Policies  and  Procedures  of  the 
Department  of  Transportation  (44  FR 
11034,  Feb.  26, 1979).  This  NPRM 
imposes  no  new  compliance  costs  on 
the  regulated  industry. 

B.  Executive  Order  13132 

This  NPRM  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  (“Federalism”).  This  NPRM  does 
not  include  any  regulation  that  has 
substantial  direct  effects  on  the  States, 
the  relationship  between  the  national 
government  and  the  States,  or  the  ^ 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
consultation  and  funding  requirements 
of  Executive  Order  13132  do  not  apply. 

C.  Executive  Order  13175 

This  NPRM  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 


13175  (“Consultation  and  Coordination 
with  Indian  Tribal  Governments”). 
Because  this  NPRM  does  not  have  tribal 
implications  and  does  not  impose  direct 
compliance  costs,  the  funding  and 
consultation  requirements  of  Executive 
Order  13175  do  not  apply. 

D.  Regulatory  Flexibility  Act  and 
Executive  Order  13272 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-611)  requires  each  agency  to 
analyze  regulations  and  proposals  to 
assess  their  impact  on  small  businesses 
and  other  small  entities  to  determine 
whether  the  rule  or  proposal  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  NPRM  imposes  no  new  costs. 
Therefore,  FTA  certifies  that  this 
proposal  does  not  require  further 
analysis  under  the  Regulatory 
Flexibility  Act.  FTA  requests  public 
comment  on  whether  the  proposals 
contained  in  this  NPRM  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

This  NPRM  does  not  propose 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  If  the  proposals  are  adopted  into 
a  final  rule,  it  will  not  result  in  costs  of 
$100  million  or  more  (adjusted  annually 
for  inflation),  in  the  aggregate,  to  any  of 
the  following:  State,  local,  or  Native 
American  tribal  governments,  or  the 
private  sector. 

F.  Paperwork  Reduction  Act 

This  NPRM  proposes  no  new 
information  collection  requirements. 

G.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  may  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

H.  Environmental  Assessment 

The  National  Environmental  Policy 
Act  of  1969  (NEPA),  as  amended  (42 
U.S.C.  4321—4347),  requires  Federal 
agencies  to  consider  the  consequences 
of  major  Federal  actions  and  prepare  a 
detailed  statement  on  actions 
significantly  affecting  the  quality  of  the 
human  environment.  There  are  no 
significant  environmental  impacts 
associated  with  this  NPRM. 
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I.  Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  for  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comments  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://DocketsInfo.dot.gov. 

List  of  Subiects  in  49  CFR  Part  661 

Grant  programs — transportation. 
Public  transportation.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  for  the  reasons  described 
in  the  preamble,  49  CFR  part  661  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  661— BUY  AMERICA 
REQUIREMENTS 

1.  The  authority  citation  for  part  661 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5323(j)  (formerly  sec. 
165,  Pub.  L.  97-424;  as  amended  by  sec.337. 
Pub.  L.  100-17;  sec.  1048,  Pub.  L.  102-240; 
sec.  3020(b),  Pub.  L.  105-178;  and  sec. 

3023(i)  and  (k).  Pub.  L.  109-59);  49  CFR  1.51. 


2.  Revise  Appendix  A  to  §  661.3  to 
read  as  follows: 

§661.3  Definitions. 

***** 

Appendix  A  to  §661.3 — End  Products 

The  following  is  a  list  of  representative  end 
products  that  are  subject  to  the  requirements 
of  Buy  America.  This  list  is  representative, 
not  exhaustive. 

(1)  Rolling  stock  end  products:  All 
individual  items  identihed  as  rolling  stock  in 
§661.3  (e.g.,  buses,  vans,  cars,  railcars, 
locomotives,  trolley  cars  and  buses,  ferry 
boats,  as  well  as  vehicles  used  for  support 
services);  train  control,  communication,  and 
traction  power  equipment  that  meets  the 
definition  of  end  product  at  §661.3  (e.g.,  a 
communication  or  traction  power  system, 
including  manufactured  bimetallic  power 
rail). 

(2)  Steel  and  iron  end  products:  Items 
made  primarily  of  steel  or  iron  such  as 
structures,  bridges,  and  track  work,  including 
running  rail,  contact  rail,  and  turnouts. 

(3)  Manufactured  end  products: 
Infrastructure  projects  not  made  primarily  of 
steel  or  iron,  including  structiues  (terminals, 
depots,  garages,  and  bus  shelters),  ties  and 
ballast;  contact  rail  not  made  primarily  of 
steel  or  iron;  fare  collection  equipment; 
computers;  information,  security,  and  data 
processing  equipment;  mobile  lifts,  hoists, 
and  elevators. 

3.  Revise  §  661.5,  paragraph  (c),  to 
read  as  follows: 


§661.5  General  requirements. 

***** 

(c)  The  steel  and  iron  requirements 
apply  to  all  construction  materials  made 
primarily  of  steel  or  iron  and  used  in 
infrastructure  projects  such  as  transit  or 
maintenance  facilities,  rail  lines,  and 
bridges.  These  items  include,  but  are  not 
limited  to,  structural  steel  or  iron,  steel 
or  iron  beams  and  columns,  running  rail 
and  contact  rail.  These  requirements  do 
not  apply  to  steel  or  iron  used  as 
components  or  subcomponents  of  other 
manufactured  products  or  rolling  stock, 
or  to  bimetallic  power  rail  incorporating 
steel  or  iron  components. 
***** 

4.  Amend  §661.11  by  adding 
paragraph  (v)(31)  to  read  as  follows: 

§  661 .1 1  Rolling  stock  procurements. 

***** 

(v)  *  *  * 

(31)  Bimetallic  power  rail. 

***** 

Issued  in  Washington,  DC  this  14th  day  of 
November  2008. 

James  S.  Simpson, 

Administrator. 

(FR  Doc.  E8-27820  Filed  11-21-08;  8:45- am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 

Comment  Request 

November  18.  2008. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency’s  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB), 

OIRA_Submission@OMB.EOP.GOV  or 
fax  (202)  395-5806  and  to  Departmental 
Clearance  Office,  USDA,  OCIO,  Mail 
Stop  7602,  Washington,  DC  20250- 
7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-8681. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
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the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Forest  Service 

Title:  Qualified  Products  List  for 
Foam  Fire  Suppressants. 

OMB  Control  Number:  0596-0183. 

Summary  of  Collection:  The  Forest 
Service  (FS)  objective  is,  “To  have 
available  and  utilize  adequate  types  and 
quantities  of  qualified  fire  chemical 
products  to  accomplish  fire 
management  activities  safely, 
efficiently,  and  effectively.”  To 
accomplish  their  objective,  FS  evaluates 
chemical  products  that  may  be  used  in 
direct  wild  land  fire  suppression 
operations  prior  to  their  use  on  lands 
managed  by  the  FS.  Safe  products  do 
not  include  ingredients  that  create  an 
enhanced  risk,  in  typical  use,  to  either 
the  firefighters  involved  or  the  public  in 
general. 

Need  and  Use  of  the  Information:  FS 
will  collect  the  listing  of  individual 
ingredients  and  quantity  of  these 
ingredients  in  the  formulation  of  a 
product  being  submitted  for  evaluation 
in  order  to  test  the  products  on  the 
Formulation  Disclosure  Sheet  FS-5100- 
35.  The  entity  submitting  the 
information  provides  the  FS  with  the 
specific  ingredients  used  in  its  product 
and  identifies  the  specific  source  of 
supply  for  each  ingredient.  For  Class  A 
foam  products  the  FS  requires  that  a 
Technical  Data  Sheet  FS-5100-36  be 
completed.  The  information  collected 
here  is  specific  mixing  requirements. 

The  information  provided  will  allow  the 
FS  to  search  the  List  of  Known  and 
Suspected  Carcinogens,  as  well  as  the 
Environment  Protection  Agency’s  List  of 
Highly  Hazardous  Materials,  to 
determine  if  any  of  the  ingredients 
appear  on  any  of  these  lists.  Without  the 
information  FS  would  not  be  able  to 
assess  the  safety  of  the  wildland  fire 
chemicals  utilized  on  FS  managed  land, 
since  the  specific  ingredients  and  the 
quantity  of  each  ingredients  used  in  a 
formulation  would  not  be  known. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  4. 

Frequency  of  Responses:  Reporting: 
Other  (once). 

Total  Burden  Hours:  12. 

Forest  Service 

Title:  Qualified  Products  List  for 
Long-Term  Retardant  Fire  Suppressants. 


,  OMB  Control  Number:  0596-0184. 

Summary  of  Collection:  The  Forest 
Service  (FS)  objective  is,  “To  have 
available  and  utilize  adequate  types  and 
quantities  of  qualified  fire  chemical 
products  to  accomplish  fire 
management  activities  safely, 
efficiently,  and  effectively.”  To 
accomplish  their  objective,  FS  evaluates 
chemical  products  that  may  be  used  in 
direct  wildland  fire  suppression 
operations  prior  to  their  use  on  lands 
managed  by  the  FS.  Safe  products  do 
not  include  ingredients  that  create  an 
enhanced  risk,  in  typical  use,  to  either 
the  firefighters  involved  or  the  public  in 
general. 

Need  and  Use  of  the  Information: 
Using  form  FS-5100-37,  FS  will  collect 
the  listing  of  individual  ingredients  and 
quantity  of  these  ingredients  in  the 
formulation  of  a  product  being 
submitted  for  evaluation  in  order  to  test 
the  products.  The  entity  submitting  the 
information  provides  the  FS  with  the 
specific  ingredients  used  in  its  product 
and  identifies  the  specific  source  of 
supply  for  each  ingredient.  For  Long- 
tertn  retardant  products  the  FS  requires 
that  a  Technical  Data  Sheet,  FS-5100- 
38  and  FS-5100-39  be  completed.  The 
information  collected  here  is  specific 
mixing  requirements  and  hydration 
requirements  of  gum-thickened 
retardants.  The  information  provided 
will  allow  the  FS  to  search  the  List  of 
Known  and  Suspected  Carcinogens,  as 
well  as  the  Environment  Protection 
Agency’s  List  of  Highly  Hazardous 
Materials,  to  determine  if  any  of  the 
ingredients  appear  on  any  of  these  lists. 
Without  the  information  FS  would  not 
be  able  to  assess  the  safety  of  the 
wildland  fire  chemicals  utilized  on  FS 
managed  land,  since  the  specific 
ingredients  and  the  quantity  of  each 
ingredients  used  in  a  formulation  would 
not  be  known. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  2. 

Frequency  of  Responses:  Reporting: 
Other  (once). 

Total  Burden  Hours:  45. 

Forest  Service 

Title:  Extension  of  Timber  Sales. 

OMB  Control  Number:  0596-0212. 

Summary  of  Collection:  The  Food 
Conservation,  and  Energy  Act  of  2008 
(Pub.  L.  110-246,  122  Stat.  1651) 

Section  8401,  provides  several  different 
relief  options  for  timber  sale  purchasers 
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holding  contracts  with  rates 
significantly  higher  than  current  timber 
market  rates  due  to  a  drastic  reduction 
in  forest  products  markets.  The  relief 
options  include;  (a)  Contract 
cancellation  or  rate  determination,  (b) 
substitution  of  the  Bureau  of  Labor 
statistics  producer  price  index  specified 
in  the  contract,  (c)  rate  redetermination 
following  substitution  of  index,  (d) 
extension  of  contracts  using  the 
hardwood  lumber  index,  and  (e) 
extension  of  Market-Related  Contract 
term  Addition  time  limit  for  certain 
contracts. 

Need  and  Use  of  the  Information:  To 
obtain  the  benefits  of  these  options, 
National  Forest  System  timber  sale 
purchasers  are  required  to  provide 
information  of  the  timber  sale  name, 
contract  number,  purchasers  name, 
rationale  for  request  (selection  from  list 
of  established  options),  witness 
signatures,  certification,  signature  and 
corporate  seal.  Forest  Service  will  use 
forms  including  but  not  limited  to  FS- 
2400-70  and  FS-2400-71  to  collect  the 
information. 

Description  of  Respondents: 
Individuals  or  households. 

Number  of  Respondents:  347. 

Frequency  of  Responses:  Reporting: 
Otiier  (one  time). 

Total  Burden  Hours:  83. 

Forest  Service 

Title:  Subsistence  Harvest  Patterns  in 
Prince  William  Sound. 

OMB  Control  Number:  0596 — New. 

Summary  of  Collection:  In  1989, 
Prince  William  Sound  (PWS),  the  heart 
of  the  Chugach  National  Forest  was 
severely  impacted  by  the  Exxon  Valdez 
Oil  Spill  (EVOS).  In  the  aftermath  of  the 
spill,  federal  and  state  trustees  were 
awarded  criminal  and  civil  restitution 
funds  to  help  with  the  recovery  and  the 
evaluation  of  the  recovery  that  includes 
traditional  practices  of  subsistence 
harvest,  which  is  still  listed  as 
“recovering.”  Subsistence  harvest  is  an 
important  part  of  the  rural  Alaskan 
lifestyle.  The  Alaska  National  Interest 
Lands  Conservation  Act  requires  that 
federal  land  managers  consider  the 
effects  of  management  on  subsistence 
activities.  Recreation  use  is  increasing 
in  the  Sound  raising  concern  that 
increased  competition  and  rapid  growth 
in  commercial  and  independent 
recreation  may  be  negatively  impacting 
subsistence  activities  through  direct 
competition  for  resources  from  sport 
fishers  and  hunters,  but  also  indirectly 
by  displacing  subsistence  harvesters 
from  tra*ditional  harvest  areas.  Residents 
from  the  four  communities  of  PWS 
(Chenega,  Cordova,  Tatitlek  and 
Whittier)  who  are  subsistence  eligible 


will  be  consulted  through  individual 
household  interviews.  . 

Need  and  Use  of  the  Information: 
Respondents  will  describe  harvest 
practices  emd  any  recent  changes  in 
such  activities  due  to  other  users  or 
changes  in  species  availability.  The 
results  of  this  survey  (funded  by  EVOS 
criminal  restitution  dollars)  will  provide 
information  on  recovery  and  restoration 
activities  undertaken  by  both  the  EVOS 
trustees  and  local  resource  managers 
relative  to  current  and  projected  levels 
of  human  use.  The  study  provides  an 
opportunity  to  assess  the  recovery  of  the 
subsistence  human  service  injured  and 
redistributed  by  the  EVOS,  as  well  as 
how  the  Chugach  National  Forest 
managers  can  further  enhance  recovery. 

Description  of  Respondents: 
Individuals  or  households. 

Number  of  Respondents:  530. 

Frequency  of  Responses:  Reporting: 
Other  (one  time). 

Total  Burden  Hours:  196. 

Forest  Service 

Title:  Southern  Appalachian  Forest 
Management  Survey. 

OMB  Control  Number:  0596 — New. 

Summary  of  Collection:  The  Healthy 
Forest  Restoration  Act  (Pub.  L.  108-148) 
enabling  legislation.  Title  IV  (Insect 
Infestations  and  Related  Diseases) 
authorizes  the  Secretary  of  Agriculture 
to  perform  accelerated  information 
gathering  regarding  the  development  of 
treatment  strategies  to  protect  forests 
from  damaging  insects  and  diseases. 

This  study  will  provide  credible, 
science-based  information  to  forest- 
health  protection  managers  regarding 
the  public  acceptability  of  alternative 
treatments  strategies  for  protecting 
hemlock  forests  on  public  forestland  in 
the  eastern  United  States  from  the  exotic 
insect  hemlock  woolly  adelgid  (HWA). 
Using  random  digit  dialing  the  Forest 
Service  (FS)  will  collect  the  information 
from  individuals  (heads  of  households). 
Individuals  agreeing  to  participate  will 
receive  a  questionnaire  in  the  mail  along 
with  additional  information  about  the 
purpose  of  the  study.  The  organization 
“Friends  of  Great  Smoky  Mountain 
National  Park”  has  expressed  an  interest 
in  the  program  and  researchers  will  use 
identical  phone-mail-phone  protocols  to 
obtain  information  from  members. 

Need  and  Use  of  the  Information:  The 
FS  is  seeking  to  determine  the 
appropriate  level  of  effort  to  take  to 
protect  hemlock  forests  on  public  land 
in  the  eastern  United  States  from  the 
HWA.  The  FS  and  university 
researchers  will  collect  and  analyze 
information  regarding  the  value  of  the 
hemlock  forests  located  on  public  land 
in  the  Southern  Appalachian  Mountains 


from  residents  living  within  500  miles 
of  Ashville,  North  Carolina.  The  data 
and  analyses  will  provide  guidance  to 
public  forest  managers  regarding  the 
value  of  ecosystem  services  supplied  by 
hemlock  forests  on  the  land  that  they 
manage  and  the  level  of  public  support 
for  alternative  hemlock  forest-protection 
programs. 

Description  of  Respondents: 
Individuals  or  households. 

Number  of  Respondents:  1,200. 
Frequency  of  Responses  -  Reporting: 
Other  (one  time). 

Total  Burden  Hours:  541. 

Charlene  Parker, 

Departmental  Information  Collection 
Clearance  Officer. 

[FR  Doc.  E8-27805  Filed  11-21-08;  8:45  ami 
BILUNG  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  APHiS-2008-0128] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Coilection; 
importation  of  Swine  and  Swine 
Products  From  the  European  Union 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service’s  intention  to 
request  an  extension  of  approval  of  an 
information  collection  associated  with 
regulations  for  the  importation  of  swine 
and  swine  products  from  the  European 
Union. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  January  23, 
2009. 

ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.reguIations.gov/fdmspubIic/ 
component/ 

main? main=DocketDetail&'d= APHIS- 
2008-01 2  8  to  submit  or  view  comments 
and  to  view  supporting  and  related 
materials  available  electronically. 

•  Postal  Mail/Commercial  Delivery: 
Please  send  two  copies  of  your  comment 
to  Docket  No.  APHIS-2008-0128, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3A-03.8,  4700 
River  Road,  Unit  118,  Riverdale,  MD 
20737-1238.  Please  state  that  your 
comment  refers  to  Docket  No.  APHIS- 
2008-0128. 
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Reading  Room:  You  may  read  any 
comments  that  we  receive  on  this 
docket  in  our  reading  room.  The  reading 
room  is  located  in  room  1141  of  the 
USDA  South  Building,  14th  Street  and 
Independence  Avenue,  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming. 

Other  Information:  Additional 
information  about  APHIS  and  its 
programs  is  available  on  the  Internet  at 
http ://  WWW.  aphis,  usda  .gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  regulations  for  the 
importation  of  swine  and  swine 
products  from  the  European  Union, 
contact  Dr.  James  Davis,  Senior  Staff 
Veterinarian,  National  Center  for  Import 
and  Export  (Animals),  VS,  APHIS,  4700 
River  Road,  Unit  39,  Riverdale,  MD 
20737;  (301)  734-0694;  or  Dr.  Lynette 
McDuffie,  Staff  Veterinarian,  National 
Center  for  Import  and  Export  (Products), 
VS,  APHIS,  4700  River  Road,  Unit  40, 
Riverdale,  MD  20737;  (301)  734-0689. 
For  copies  of  more  detailed  information 
on  the  information  collection,  contact 
Mrs.  Celeste  Sickles,  APHIS’ 

Information  Collection  Coordinator,  at 
(301) 851-2908. 

SUPPLEMENTARY  INFORMATION: 

Title:  Importation  of  Swine  and  Swine 
Products  From  the  European  Union. 

OMB  Number:  0579-0265. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  Under  the  Animal  Health 
Protection  Act  (7  U.S.C.  8301  et  seq.), 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  of  the  United  States 
Department  of  Agriculture  is  authorized, 
among  other  things,  to  prohibit  or 
restrict  the  importation  and  interstate 
movement  of  animals  and  animal 
products  to  prevent  the  introduction 
into  and  dissemination  within  the 
United  States  of  animal  diseases  and 
pests.  Regulations  governing  the 
importation  of  animals  and  animal 
products  into  the  United  States  are 
contained  in  9  CFR  parts  92  through  98. 

Regulations  in  parts  94  and  98 
prohibit  or  restrict  the  importation  of 
specified  animals  and  animal  products, 
including  live  swine,  pork  and  pork 
products,  and  swine  semen,  into  the 
United  States  to  prevent  the 
introduction  into  the  U.S.  livestock 
population  of  certain  animal  diseases, 
including  classical  swine  fever  (CSF). 

Sections  94.24  and  98.38  contain 
regulations  necessary  to  mitigate  the 
risk  of  introducing  CSF  into  the  United 
States  from  a  defined  region  of  the 


European  Union  (“the  APHIS-defined 
EU  CSF  region”)  and  require  the  use  of 
information  collection  activities, 
including  certificates  issued  by  animal 
health  authorities  of  the  Member  States 
of  the  APHIS-defined  EU-CSF  region 
stating  that  applicable  provisions  of  the 
regulations  to  prevent  the  introduction 
of  CSF  into  the  United  States  via  live 
swine,  pork  and  pork  products,  and 
swine  semen  have  been  met. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  our  use  of  these  information 
collection  activities  for  an  additional  3 
years. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  this 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  through  use,  as  appropriate, 
of  automated,  electronic,  mechanical, 
and  other  collection  technologies,  e.g., 
permitting  electronic  submission  of 
responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  1 
hour  per  response. 

Respondents:  Animal  health 
authorities  of  the  APHIS-defined  EU 
CSF  region. 

Estimated  annual  number  of 
respondents:  86. 

Estimated  annual  number  of 
responses  per  respondent:  9.5. 

Estimated  annual  number  of 
responses:  816. 

Estimated  total  annual  burden  on 
respondents:  816  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 


Done  in  Washington,  DC,  this  18th  day  of 
November  2008. 

Kevin  Shea, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  E8-27850  Filed  11-21-08;  8:45  am] 
BILLING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  APHIS-2008-4)115] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection; 
National  Veterinary  Accreditation 
Program;  Correction 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice:  correction. 

SUMMARY:  We  are  correcting  errors  in 
our  notice  to  request  an  extension  of 
approval  of  an  information  collection 
for  the  national  veterinary  accreditation 
program.  The  notice  was  published  in 
the  Federal  Register  on  November  5, 
2008  (73  FR  65820-65821,  Docket  No. 
APHIS-2008-0115). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lynn  Thomas,  Management  Analyst, 
Surveillance  and  Identification 
Programs,  NCAHP,  VS,  APHIS,  4700 
River  Road  Unit  200,  Riverdale,  MD 
20737;  (301)  734-5777. 

SUPPLEMENTARY  INFORMATION: 

On  November  5,  2008,  we  published 
in  the  Federal  Register  (73  FR  65820- 
65821,  Docket  No.  APHIS-2008-0115)  a 
notice  announcing  the  Animal  and  Plant 
Health  Inspection  Service’s  intention  to 
request  an  extension  of  approval  of  an 
information  collection  for  the  national 
veterinary  accreditation  program.  In  the 
notice  on  page  65820,  under  the 
ADDRESSES  section,  the  Web  site  to 
submit  comments  and  the  APHIS  docket 
number  were  incorrect.  This  document 
corrects  those  errors. 

Correction 

In  FR  Doc.  E8-26385,  published  on 
November  5,  2008,  on  page  65820,  first 
column,  in  the  ADDRESSES  section,  make 
the  following  corrections: 

1.  Under  Federal  eRulemaking  Portal, 
correct  “http://www.reguIations.gov/ 
fdmspublic/component/ 
main?main=DocketDetaiI&'d=APHIS- 

2007- 01 15"  to  read  “http:// 
www.reguIations.gov/fdmspubIic/ 
component/ 

main?main=DocketDetail8'd=APHIS- 

2008- 0115”. 

2.  Under  Postal  Mail/Commercial 
Delivery,  correct  “APHIS-2007-0115” 
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to  read  “APHIS-2008-0115”  both  times 
it  occurs. 

Done  in  Washington,  DC,  this  18th  day  of 
November  2008. 

Kevin  Shea, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  E8-27849  Filed  11-21-08;  8:45  am] 
BILLING  CODE  3410-34-4> 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Proposed  Forest  Plan  Amendment  for 
the  Palomar  Gasline  Transmission 
Project;  Mt.  Hood  National  Forest;  OR 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  a 
forest  plan  amendment. . 

SUMMARY:  The  USDA  Forest  Service,  Mt. 
Hood  National  Forest  is  proposing  to 
prepare  a  forest  plan  amendment  for  the 
proposed  Palomar  Gasline  Transmission 
Project  (PGT).  The  Federal  Energy 
Regulatory  Commission  (FERC)  is  the 
lead  agency  for  this  proposed  natural 
gas  pipeline  (Docket  No.  PF07-1 3-000). 
The  FERC  is  preparing  an 
environmental  impact  statement  (EIS) 
that  will  discuss  the  environmental 
impacts  that  could  result  from  the 
construction  and  operation  of  a  new 
underground  natural  gas  pipeline 
proposed  by  the  Palomar  Gas 
Transmission,  LLC.  An  initial  Notice  of 
Intent  (NOT)  to  prepare  an  ETS  for  this 
Project  was  issued  by  the  FERC  on 
October  29,  2007. 

The  U.S.  Department  of  Agriculture, 
Forest  Service,  is  a  Cooperating  Agency 
with  the  FERC  in  the  preparation  of  the 
ETS  for  this  project.  The  initial  Notice 
of  Intent  issued  by  the  FERC  identified 
the  possible  need  to  amend  the  Mt. 

Hood  National  Forest  Land  and 
Resource  Management  Plan  (Mt.  Hood 
Forest  Plan)  if  the  Palomar  Project  is 
approved  and  constructed.  Through  the 
pre-filing  process  the  Forest  Service  has 
determined  amendments  to  the  Mt. 

Hood  Forest  Plan  are  needed  for  this 
project  and  will  include  the  analysis  in 
the  FERC  EIS. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  for  the  forest  plan 
amendment  must  be  received  by  January 
5,  2009.  The  draft  environmental  impact 
statement  is  expected  April  2009  and 
the  final  environmental  impact 
statement  is  expected  October  2009. 
ADDRESSES:  Submit  written  comments 
to:  Mike  Redmond,  Mt.  Hood  National 
Forest,  16400  Champion  Way,  Sandy, 
OR  97055.  Electronic  comments  can  be 


submitted  to:  comments- 
pacificnorthwestmtbood@fs.fed. us. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  part  of  the  public  record  for  this 
proposed  action.  Comments  submitted 
anonymously  will  be  accepted  and 
considered;  however,  anonymous 
comments  will  not  provide  the 
respondent  with  standing  to  appeal  the 
subsequent  decision. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Redmond,  Environmental 
Coordinator,  Mt.  Hood  National  Forest, 
16400  Champion  Way,  Sandy,  OR  97055 
or  hy  e-mailing  mredmond@fs.fed. us  or 
by  calling  (503)  668-1776. 

Individuals  who  use 
telecommunication  devices  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern 
Time,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 

Purpose  and  Need  for  Action 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC)  is 
preparing  an  environmental  impact 
statement  (EIS)  that  will  discuss  the 
environmental  impacts  of  the  Palomar ' 
Gas  Transmission  Project  (PGT)  that 
could  result  from  the  construction  and 
operation  of  a  new  underground  natural 
gas  pipeline.  An  initial  Notice  of  Intent 
(NOl)  for  this  Project  was  issued  by  the 
FERC  on  October  29,  2007. 

The  U.S.  Department  of  Agriculture, 
Forest  Service,  is  a  Cooperating  Agency 
with  the  FERC  in  the  preparation  of  the 
EIS  for  this  project.  The  initial  Notice  of 
Intent  issued  by  the  FERC  identified  the 
possible  need  to  amend  the  Mt.  Hood 
National  Forest  Land  and  Resource 
Management  Plan  (Mt.  Hood  Forest 
Plan)  if  the  Palomar  Project  is  approved 
and  constructed.  Through  the  pre-filing 
process  the  Forest  Service  has 
determined  amendments  to  the  Mt. 
Hood  Forest  Plan  are  needed  for  this 
project.  Section  372  of  the  2005  Energy 
Policy  Act  directed  the  Secretary  of 
Energy  in  consultation  with  the 
Secretaries  of  Agriculture,  Interior  and 
Defense  to  coordinate  all  applicable 
Federal  authorizations  and 
environmental  reviews  relating  to  a 
proposed  or  existing  utility  facility, 
including  an  agreement  to  prepare  a 
single  environmental  review  document 
to  be  used  as  the  basis  for  all  Federal 
authorization  decisions.  Therefore  the 
Forest  Service  will  be  including  an 
analysis  of  a  Forest  Plan  amendment  in 
the  FERC  EIS  for  this  project. 

The  FERC  is  the  lead  federal  agency 
in  the  preparation  of  the  EIS,  and  is 


preparing  the  EIS  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA). 

NEPA  requires  the  FERC  to  take  into 
account  the  environmental  impacts  that 
could  result  from  an  action  when  it 
considers  whether  or  not  a  natural  gas 
pipeline  should  be  approved.  FERC  will 
use  the  EIS  to  consider  the 
environmental  impacts  that  could  result 
if  it  issues  project  authorizations  to  PGT 
under  Sections  3  and  7  of  the  Natural 
Gas  Act.  The  Commission  will  use  the 
EIS  in  its  decision-making  processes  to 
determine  whether  or  not  to  authorize 
the  Project.  The  Forest  Service  will  use 
the  EIS  to  evaluate  the  proposed 
amendments  to  the  Mt.  Hood  Forest 
Plan  and  for  any  forest  plan  amendment 
decisions  made  subsequently  if  FERC 
authorizes  this  project. 

Proposed  Action 

Proposed  Amendment  to  the  Mt.  Hood 
Forest  Plan 

The  Forest  Service  has  identified  that 
there  are  aspects  of  the  proposed 
pipeline  that  would  not  be  consistent 
with  the  Mt.  Hood  Forest  Plan  as 
amended  by  the  Northwest  Forest  Plan. 
Specifically,  the  proposed  project  would 
not  be  consistent  with  Standards  and 
Guidelines  for;  Late-Successional 
Reserves  (LSRs)  crossed  by  the  proposed 
pipeline;  for  the  Clackamas  Wild  and 
Scenic  River  (which  prohibit 
construction  of  utility  lines  within  any 
river  segment);  for  Key  Site  Riparian 
Areas  (where  rights-of-way  and 
easements  are  prohibited);  for  restricting 
the  use  of  ground  equipment  for 
vegetation  clearing  on  earth  flow  areas; 
for  cumulative  impacts  for  soil 
disturbance;  and  with  Standards  and 
Guidelines  limiting  disturbance  in 
riparian  areas.  In  addition,  the  Project 
may  not  be  consistent  with  visual 
quality  objectives  (VQOs)  for  the 
following: 

•  Eligible  Wild,  Scenic,  and 
Recreational  River  Corridors  Sensitivity 
Level  1  trails  with  a  VQO  of  Retention, 
Partial  Retention,  and  Modification  in 
the  near  foreground,  far  foreground,  and 
middleground,  respectively 

•  Sensitivity  Level  II  trails  with  a 
VQO  of  Partial  Retention,  Modification, 
and  Modification  in  the  near 
foreground,  far  foreground,  and 
middleground,  respectively. 

•  Portions  of  the  Forest  with 
Retention  and  Partial  Retention  VQOs. 

•  Designated  Viewsheds  (listed  on 
Table  Four-23  of  the  Forest  Plan). 

The  proposed  amendment  of  the  Mt. 
Hood  Forest  Plan  would  include  land 
use  designation  adjustments  to  add 
acres  to  the  LSRs  in  order  to  offset  LSR 


70957 


Federal  Register/ Vol.  73,  No.  227 /Monday,  November  24,  2008 /Notices 


acres  that  would  be  impacted  by  the 
project.  The  amendment  would  also 
include  modifications  to  the  text  of  the 
Standard  and  Guidelines  mentioned 
above  to  account  for  the  construction  of 
the  pipeline. 

Summary  of  the  Proposed  Pipeline 
Being  Reviewed  by  the  FERC 

PGT  has  proposed  constructing  and 
operating  a  new  natural  gas  pipeline 
and  associated  structures  with  a  bi¬ 
directional  flow  capacity  of  1.4  billion 
cubic  feet  per  day.  The  project  would  be 
located  in  northwest  Oregon  and  consist 
of  a  211-mile-long,  36-inch  diameter 
pipeline  running  from  near  Shaniko, 
Wasco  County,  Oregon  to  the  Bradwood 
sendout  pipeline  in  Clatsop  County, 
Oregon.  Approximately  47  miles  of  the 
pipeline  would  be  located  on  the  Mt. 
Hood  National  Forest  (Forest).  The 
pipeline  would  enter  the  Forest  near  MP 
42  and  follow  a  westward  route  across 
the  Forest  just  north  of  the  Warm 
Springs  Indian  Reservation  for 
approximately  13.2  miles.  Between  MP 
48  and  MP  49.9  the  route  would  be 
adjacent  to  State  Highway  216.  The 
proposed  route  would  continue  in  a 
southwest  direction  for  approximately  3 
miles  and  then  continue  west  across  the 
Forest  until  approximately  MP  89.2.  The 
proposed  route  would  cross  Late 
Successional  Reserves  (LSR)  between 
MP  77  and  MP  78  and  between  MP  88 
and  MP  89,  directly  affecting 
approximately  27  acres  of  LSR.  It  would 
also  cross  through  two  un-mapped 
LSRs,  directly  affecting  approximately  5 
acres.  The  proposed  route  would 
directly  affect  approximately  709  acres 
of  National  Forest  System  land, 
approximately  106  acres  of  which 
would  be  old-growth  forest.  The 
proposed  route  would  also  cross  the 
Clackamas  River,  a  federally  designated 
Wild  and  Scenic  River. 

Additional  information  on  PGT’s 
proposed  facilities  is  contained  in  the 
initial  Notice  of  Intent.  Also  information 
about  the  Project  is  available  from  the 
FERC  Office  of  External  Affairs  at  1- 
866-208  FERC  (3372)  or  on  the  FERC 
Internet  Web  site  (http://www.ferc.gov) 
using  the  “eLibrary”  link.  Click  on  the 
eLibrary  link,  click  on  "General 
Search,”  emd  enter  the  docket  number 
(PF07-1 3-000)  excluding  the  last  three 
digits  in  the  Docket.  Be  sure  you  have 
selected  an  appropriate  date  range.  For 
assistance,  please  contact  FERC  Online 
Support  at  FercOnlineSupport@ferc.gov 
or  toll  free  at  1-866-208-3676,  or  for 
TTY,  contact  (202)  502-8659.  The 
eLibrary  link  on  the  FERC  Internet  Web 
site  also  provides  access  to  the  texts  of 
formal  documents  issued  by  the 


Commission,  such  as  Orders,  notices, 
and  rule  makings. 

Finally,  PGT  has  established  a  Web 
site  for  this  project  at  http:// 
www.palomargas.com/project.html.  The 
Web  site  includes  a  project  overview, 
timeline,  safety  and  environmental 
information,  and  answers  to  frequently 
asked  questions.  You  can  also  request 
additional  information  by  e-mailing 
PGT  directly  at  info@palomargas.com  or 
writing  to:  Palomar  Gas  Transmission, 
1400  SW  Fifth  Avenue,  Suite  900, 
Portland,  Oregon  97225. 

Responsible  Official 

The  Responsible  Official  for  the 
proposed  forest  plan  amendment  is  the 
Forest  Supervisor  of  the  Mt.  Hood 
National  Forest. 

Nature  of  Decision  To  Be  Made 

The  nature  of  the  decision  to  be  made 
is  how  the  forest  plan  should  be 
amended  if  the  FERC  approves  the  PGT 
project. 

Scoping  Process 

With  this  NOI,  the  Forest  Service  is 
requesting  public  comments  on  the 
scope  of  the  analysis  concerning 
proposed  amendments  to  the  Mt.  Hood 
Forest  Plan  that  should  be  addressed  in 
the  ETS.  Comments  must  be  received  by 
January  5,  2009.  All  comments  received 
will  be  considered  by  the  Forest  Service 
in  the  preparation  of  a  forest  plan 
amendment. 

It  is  important  that  reviewers  provide 
their  comments  at  such  times  and  in 
such  manner  that  they  are  useful  to  the 
agency’s  preparation  of  the 
environmental  impact  statement. 
Therefore,  comments  should  be 
provided  prior  to  the  close  of  the 
comment  period  and  should  clearly 
articulate  the  reviewer’s  concerns  and 
contentions.  Your  comments  should 
focus  on  the  potential  changes  in  the 
goods  and  services  that  the  Mt.  Hood 
National  Forest  produces,  reasonable 
alternatives,  and  measures  to  avoid  or 
lessen  any  adverse  changes  in  the  goods 
and  services  produced  by  the  Forest. 

The  more  specific  your  comments,  the 
more  useful  they  will  be.  The 
submission  of  timely  and  specific 
comments  can  affect  a  reviewer’s  ability 
to  participate  in  subsequent 
administrative  appeal  or  judicial  review. 

Dated  November  14,  2008. 

Gary  L.  Larsen, 

Forest  Supervisor,  Mt.  Hood  National  Forest. 
(FR  Doc.  E8-27704  Filed  11-21-08;  8:45  am] 
BILLING  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 

Comment  Request 

The  Department  of  Commerce  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Marine  Debris  Survey  in  the 
Coastal  North  Carolina  Region. 

OMB  Control  Number:  None. 

Form  Numberfs):  None. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  160. 

Number  of  Respondents:  383. 

Average  Hours  per  Response:  25 
minutes. 

Needs  and  Uses:  The  National 
Oceanic  and  Atmospheric 
Administration’s  (NOAA)  National 
Ocean  Service  (NOS)  Center  for  Coastal 
Fisheries  and  Habitat  Research  (CCFHR) 
has  received  funding  from  the  NOAA 
Marine  Debris  Program  to  assess 
perceptions  of  marine  debris  (including 
derelict  fishing  gear)  occurrence  and 
distribution,  environmental  impacts, 
potential  causes,  and  suggestions  for 
reduction.  The  mandate  supporting  this 
research  are  the  Marine  Debris  Research, 
Prevention,  and  Reduction  Act  of  2006 
(33  U.S.C.  1951  et  seq.),  and  the  Coastal 
Zone  Management  Act  of  1972  (16 
U.S.C.  1455). 

NOS  CCFHR  requests  information 
fi'om  fishermen  holding  either  a 
commercial  fishing  license  or  a  license 
for  recreational  fishermen  to  use 
commercial  fishing  gear  issued  by  the 
State  of  North  Carolina.  Upon  receipt, 
this  information  will  help  determine  the 
status  of  marine  debris  within  Core  and 
Back  Sounds,  North  Carolina. 

Affected  Public:  Business  or  other  for- 
profit  organizations;  individuals  or 
households. 

Frequency:  One-time  only. 

Respondent’s  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
dHynek@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 


70958 


Federal  Register / Vol.  73,  No.  227 /Monday,  November  24,  2008 /Notices 


notice  to  David  Rostker,  OMB  Desk 
Officer,  FAX  number  (202)  395-7285,  or 
David_RostkeT@omb.eop.gov. 

Dated:  November  19,  2008. 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  E8-27856  Filed  11-21-08;  8:45  am] 
BILUNG  CODE  3S10-22-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
(C-570-921) 

Lightweight  Thermal  Paper  from  the 
People’s  Republic  of  China:  Notice  of 
Amended  Final  Affirmative 
Countervailing  Duty  Determination  and 
Notice  of  Countervailing  Duty  Order 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  Based  on  an  affirmative  final 
determination  by  the  International 
Trade  Commission  (ITC)  and  an 
amended  affirmative  final  determination 
by  the  Department  of  Commerce  (the 
Department),  the  Department  is  issuing 
this  countervailing  duty  order  on 
lightweight  thermal  paper  (LWTP)  firom 
the  People’s  Republic  of  China  (PRC). 
The  Department  is  amending  its  final 
determination  to  correct  certain 
ministerial  errors  as  explained  below. 
EFFECTIVE  DATE:  November  24,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Layton  or  Scott  Holland  at  (202) 
482-0371  and  (202)  482-1279, 
respectively.  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

Background 

On  October  2,  2008,  the  Department 
published  its  final  determination  in  the 
countervailing  duty  investigation  of 
LWTP  from  the  PRC.  See  Lightweight 
Thermal  Paper  from  the  People’s 
Republic  of  China:  Final  Affirmative 
Countervailing  Duty  Determination,  73 
FR  57323  (October  2,  2008)  and 
corresponding  “Issues  and  Decision 
Memorandum”  [Final  Determination). 

On  November  17,  2008,  the  ITC 
notified  the  Department  of  its  final 
determination  pursuant  to  sections 
705(d)  and  705(b)(l)(A)(ii)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act),  that 
an  industry  in  the  United  States  is 
threatened  with  material  industry  by 
reason  of  subsidized  imports  of  subject 
merchandise  from  the  PRC.  See  Letter 
from  the  ITC  to  the  Secretary  of 


Commerce,  “Notification  of  Final 
Affirmative  Determination  of 
Lightweight  Thermal  Paper  from  the 
People’s  Republic  of  China” 
(Investigation  Nos.  701-TA-451  and 
731-TA-1126-1127  (Final)  (November 
17,  2008).  Pursuant  to  section  706(a)  of 
the  Act,  the  Department  is  publishing  a 
countervailing  duty  order  on  the  subject 
merchandise. 

Scope  of  the  Order 

The  merchandise  covered  by  this 
order  includes  certain  lightweight 
thermal  paper,  which  is  thermal  paper 
with  a  basis  weight  of  70  grams  per 
square  meter  (g/m^)  (with  a  tolerance  of 
±  4.0  g/m2)  or  less;  irrespective  of 
dimensions;^  with  or  without  a  base 
coat2  on  one  or  both  sides;  with  thermal 
active  coating(s)3  on  one  or  both  sides 
that  is  a  mixture  of  the  dye  and  the 
developer  that  react  and  form  an  image 
when  heat  is  applied;  with  or  without 
a  top  coat;'*  and  without  an  adhesive 
backing.  Certain  lightweight  thermal 
paper  is  typically  (but  not  exclusively) 
used  in  point-of-sale  applications  such 
as  ATM  receipts,  credit  card  receipts, 
gas  pump  receipts,  and  retail  store 
receipts.  The  merchandise  subject  to 
this  order  may  be  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (“HTSUS”)  under 
subheadings  4811.90.8040, 
4811.90.9090,  3703.10.60,  4811.59.20, 
4820.10.20,  and  4823.40.00.5  Although 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
order  is  dispositive. 

*  LWTP  is  typically  produced  in  jumbo  rolls  that 
are  slit  to  the  specifications  of  the  converting 
equipment  and  then  converted  into  finished  slit 
rolls.  Both  jumbo  and  converted  rolls  (as  well  as 
LWTP  in  any  other  form,  presentation,  or 
dimension)  are  covered  by  the  scope  of  these 
orders. 

2  A  base  coat,  when  applied,  is  typically  made  of 
clay  and/or  latex  and  like  materials  and  is  intended 
to  cover  the  rough  surface  of  the  paper  substrate 
and  to  provide  insulating  value. 

■’A  thermal  active  coating  is  typically  made  of 
sensitizer,  dye,  and  co-reactant. 

^  A  top  coat,  when  applied,  is  typically  made  of 
polyvinyl  acetone,  polyvinyl  alcohol,  and/or  like 
materials  and  is  intended  to  provide  environmental 
protection,  an  improved  surface  for  press  printing, 
and/or  wear  protection  for  the  thermal  print  head. 

®  HTSUS  subheading  4811.90.8000  was  a 
classification  u.sed  for  LWTP  until  January'  1,  2007. 
Effective  that  date,  subheading  4811.90.8000  was 
replaced  with  4811.90.8020  (for  gift  wrap,  a  non¬ 
subject  product)  and  4811.90.8040  (for  “other” 
including  LWTP).  HTSUS  subheading  4811.90.9000 
was  a  classification  for  LWTP  until  July  1,  200.'). 
Effective  that  date,  subheading  4811.90.9000  was 
replaced  with  4811.90.9010  (for  tissue  paper,  a  non¬ 
subject  product)  and  4811.90.9090  (for  “other,” 
including  LWTP). 


Amendment  to  the  Final  Determination 

On  October  14,  2008,  the  petitioner® 
filed  timely  allegations  stating  that  the 
Department  made  four  ministerial  errors 
in  its  final  determination.  Respondent 
Guangdong  Guanhao  High-Tech  Co., 

Ltd.  (“GG”)  and  its  affiliated  input 
supplier,  Zhanjiang  Guanlong  Paper 
Industrial  Co.,  Ltd.  (“ZG”)  (collectively, 
“the  respondents”)  responded  to  the 
petitioner’s  allegations  on  October  20, 
2008,  stating  that  the  petitioner  failed  to 
document  and  explain  how  the  issues  it 
had  raised  constituted  ministerial  errors 
as  defined  by  the  regulation.  The 
respondents  did  not  address  the 
specifics  of  petitioner’s  allegations. 

After  analyzing  the  comments 
received,  we  have  determined,  in 
accordance  with  19  CFR  351.224(e),  that 
we  made  three  ministerial  errors  in  our 
calculations  performed  for  the  final 
determination.^ 

In  summary,  the  petitioner  contended 
that,  the  Department  made  errors  in 
calculating  the  benefit  from  GG’s  policy 
loans,  including  incorrectly  calculating 
the  number  of  days  outstanding  for 
certain  short-term  loans,  applying  an 
incorrect  short-term  benchmark  to 
another  loan  and  miscalculating  the 
benchmark  interest  rate  for  certain  long- 
*  term  loans  to  ZG.  The  Department 
agrees  with  the  petitioner  that  certain  of 
these  three  errors  constitute  ministerial 
errors  that  warrant  correction.  We  are 
correcting  these  errors  with  this  notice. 
See  Ministerial  Error  Allegations  Memo 
at  pages  3-5. 

As  a  result  of  correcting  these  errors, 
the  countervailing  duty  rate  calculated 
for  has  changed  from  13.17  percent 
to  13.63  percent.  Because  the  other  rates 
calculated  in  our  final  determination 
relied  in  part  on  GG’s  policy  loan  rate, 
we  are  also  amending  those  rates.  The 
countervailing  duty  calculated  for 
Shenzhen  Yuanming  Industrial 
Development  Co.,  Ltd.  has  changed  firom 
137.25  percent  to  138.53  percent,  the 
countervailing  duty  calculated  for 
MDCN  Technology  Co.,  Ltd.  and 
Xiamen  Anne  Paper  Co.,  Ltd.  has 
changed  from  123.65  percent  to  124.93 
percent,  and  the  countervailing  duty 
calculated  for  all-other  exporters  has 
changed  from  13.17  percent  to  13.63 
percent.  In  accordance  with  19  CFR 
351.224(e),  we  are  amending  the  final 
determination  in  the  countervailing 

®The  petitioner  in  this  case  is  Appleton  Papers 
Inc.  (“Petitioner"). 

’’  See  generally  Memorandum  to  Susan  Kuhbach, 
Director,  Office  1 ,  AD/CVD  Operations  from  Nancy 
Decker,  Program  Manager,  Office  1,  “Countervailing 
Duty  Investigation:  Lightweight  Thermal  Paper  from 
the  People’s  Republic  of  China:  Ministerial  Error 
Allegations"  (October  29,  2008)  [“Ministerial  Error 
Allegations  Memo"). 
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duty  investigation  of  LWTP  from  the 
PRC  to  reflect  these  changes. 

Countervailing  Duty  Order 

In  accordance  with  section  706(a)(1) 
of  the  Act,  the  Department  will  direct 
U.S.  Customs  and  Border  Protection 
(CBP)  to  assess,  upon  further  instruction 
by  the  Department,  countervailing 
duties  equal  to  the  amount  of  the  net 
countervailable  subsidy  for  all  relevant 
entries  of  LWTP  from  the  PRC. 

According  to  section  706(b)(2)  of  the 
Act,  duties  shall  be  assessed  on  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  ITC’s 
notice  of  final  determination  if  that 
determination  is  based  upon  the  threat 
of  material  injury.  Section  706(b)(1)  of 
the  Act  .states,  “If  the  Commission,  in  its 
final  determination  under  section 
705(b),  finds  material  injury  or  threat  of 
material  injury  which,  but  for  the 
suspension  of  liquidation  under  section 
703(d)(2),  would  have  led  to  a  finding 
of  material  injury,  then  entries  of  the 
merchandise  subject  to  the 
countervailing  duty  order,  the 
liquidation  of  which  has  been 
suspended  under  section  703(d)(2), 
shall  be  subject  to  the  imposition  of 
countervailing  duties  under  section 
701^a).”  In  addition,  section  706(b)(2)  of 
the  Act  requires  CBP  to  refund  any  cash 
deposits  or  bonds  of  estimated 
countervailing  duties  posted  since  the 
Department’s  preliminary 
countervailing  duty  determination,  if 
the  ITC’s  final  determination  is  threat- 
based.  Because  the  ITC’s  final 
determination  in  this  case  is  based  on 
the  threat  of  material  injury  and  is  not 
accompanied  by  a  finding  that  injury 
would  have  resulted  but  for  the 
imposition  of  suspension  of  liquidation 
of  entries  since  the  Department’s 
preliminary  determination  was 
published  in  the  Federal  Register," 
section  706(b)(2)  of  the  Act  is 
applicable. 

Therefore,  the  Department  will  direct 
CBP  to  reinstitute  suspension  of 
liquidation, 3  and  to  assess,  upon  further 
instruction  from  the  Department, 
countervailing  duties  on  all 
unliquidated  entries  of  LWTP  from  the 


®  See  Lightweight  Thermal  Paper  from  the 
People's  Republic  of  China:  Preliminary  Affirmative 
Countervailing  Duty  Determination  and  Alignment 
of  Final  Countervailing  Duty  Determination  with 
Final  Antidumping  Duty  Determination,  73  FR 
138.50  (March  14.  2008)  [Preliminary 
Determination). 

’'The  Department  instructed  CBP  to  discontinue 
the  suspension  of  liquidation  on  July  12,  2008.  in 
accordance  with  section  703(a)  of  the  Act.  Section 
703(d)  states  that  the  suspension  of  liquidation 
pursuant  to  a  preliminary  determination  may  not 
remain  in  effect  for  more  than  four  months. 


PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  ITC’s 
notice  of  final  determination  of  threat  of 
material  injury  in  the  Federal  Register. 

Cash  Deposit  Requirements 

Effective  on  the  date  of  publication  of 
the  ITC’s  notice  of  final  determination 
in  the  Federal  Register,  CBP  will 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated 
duties,  cash  deposits  for  the  subject 
merchandise  equal  to  the  net  subsidy 
rates  listed  below.  See  section  706(a)(3) 
of  the  Act.  The  all-others  rate  applies  to 
all  producers  and  exporters  of  subject 
merchandise  not  specifically  listed. 


Exporter/Manufacturer 

Net  Subsidy 
Rate 

Guangdong  Guanhao  High- 

Tech  Co.,  Ltd . 

Shanghai  Hanhong  Paper  Co., 

13.63 

Ltd.  . . 

0.57  {de 
minimis) 

Shenzhen  Yuanming  Industrial 

Development  Co.,  Ltd . 

138.53 

MDCN  Technology  Co.,  Ltd . 

124.93 

Xiamen  Anne  Paper  Co.,  Ltd.  .. 

124.93 

All  Others . 

13.63 

Termination  of  the  Suspension  of 
Liquidation 

The  Department  will  also  instruct 
CBP  to  terminate  the  suspension  of 
liquidation  for  entries  of  LWTP  from  the 
PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  prior  to  the 
publication  of  the  ITC’s  notice  of  final 
determination,  and  refund  any  cash 
deposits  made  and  release  any  bonds 
posted  between  the  publication  of  the 
Department’s  preliminary  determination 
on  March  14,  2008,  and  the  publication 
of  the  ITC’s  final  determination  in  the 
Federal  Register. 

This  notice  constitutes  the 
countervailing  duty  order  with  respect 
to  LWTP  from  the  PRC,  pursuant  to 
section  706(a)  of  the  Act.  Interested 
parties  may  contact  the  Department’s 
Central  Records  Unit,  Room  1117  of  the 
Main  Commerce  Building,  for  copies  of 
an  updated  list  of  countervailing  duty 
orders  currently  in  effect. 

This  order  is  issued  and  published  in 
accordance  with  section  706(a)  of  Act, 

19  CFR  351.224(e),  and  19  CFR 
351.211(b). 

Dated:  November  19,  2008. 

Steven  J.  Claeys, 

Deputy  Assistant  Secretary  for  Antidumping 
and  Countervailing  Duty  Operations. 

[FR  Doc.  E8-27978  Filed  11-21-08;  8:45  am) 
BILLING  CODE  3510-0S-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-428-840,  A-570-920] 

Antidumping  Duty  Orders:  Lightweight 
Thermal  Paper  From  Germany  and  the 
People’s  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  Based  on  affirmative  final 
determinations  by  the  Department  of 
Commerce  (“the  Department’’)  and  the 
International  Trade  Commission 
(“ITC”),  the  Department  is  issuing 
antidumping  duty  orders  on  lightweight 
thermal  paper  (“LWTP”)  from  Germany 
and  the  People’s  Republic  of  China 
(“PRC”). 

DATES:  Effective  Date:  November  24, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cindy  Robinson  or  George  McMahon 
(Germany),  or  Frances  Veith  (PRC),  AD/ 
eVD  Operations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230, 
telephone:  (202)  482-3797,  (202)  482- 
1167,  (202)  482-4295,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  2,  2008,  the  Department 
published  the  final  determinations  of 
sales  at  less  than  fair  value  of  LWTP 
from  Germany  and  the  PRC.  See 
Lightweight  Thermal  Paper  from 
Germany:  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value,  73  FR 
57326  (October  2,  2008);  and 
Lightweight  Thermal  Paper  from  the 
People’s  Republic  of  China:  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value,  73  FR  57329  (October  2, 
2008). 

On  November  17,  2008,  the  ITC 
notified  the  Department  of  its  final 
determination  pursuant  to  section 
735(d)  of  the  Tariff  Act  of  1930,  as 
amended  (“the  Act”),  that  an  industry 
in  the  United  States  is  threatened  with 
material  injury  within  the  meaning  of 
section  735(b)(l)(A)(ii)  of  the  Act  by 
reason  of  less-than-fair-value  imports  of 
LWTP  from  Germany  and  the  PRC.  See 
Letter  from  the  ITC  to  the  Secretary  of 
Commerce  regarding,  “Notification  of 
Final  Affirmative  Threat  Determination 
of  Lightweight  Thermal  Paper  from 
Germany  and  from  the  People’s 
Republic  of  China,”  Investigation  Nos. 
701-TA-451  and  73 1-TA-l  126-1 127 
(Final)  (November  17,  2008).  Pursuant 
to  section  736(a)  of  the  Act,  the 


70960 


Federal  Register / Vol.  73,  No.  227 /Monday,  November  24,  2008 /Notices 


Department  is  publishing  antidumping 
duty  orders  on  LWTP  from  Germany 
and  the  PRC. 

Scope  of  the  Orders 
The  merchandise  covered  by  these 
orders  includes  certain  lightweight 
thermal  paper,  which  is  thermal  paper 
with  a  basis  weight  of  70  grams  per 
square  meter  (g/m^)  (with  a  tolerance  of 
±4.0  g/m2)  or  less;  irrespective  of 
dimensions:^  with  or  without  a  base 
coat  2  on  one  or  both  sides;  with  thermal 
active  coatingls)^  on  one  or  both  sides 
that  is  a  mixture  of  the  dye  and  the 
developer  that  react  and  form  an  image 
when  heat  is  applied;  with  or  without 
a  top  coat;^  and  without  an  adhesive 
backing.  Certain  lightweight  thermal 
paper  is  typically  (but  not  exclusively) 
used  in  point-of-sale  applications  such 
as  ATM  receipts,  credit  card  receipts, 
gas  pump  receipts,  and  retail  store 
receipts.  The  merchandise  subject  to 
these  orders  may  be  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (“HTSUS”)  under 
subheadings  3703.10.60,  4811.59.20, 
4811.90.8040,  4811.90.9090,  4820.10.20, 
and  4823.40.00.5  Although  HTSUS 


subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  these 
orders  is  dispositive. 

Antidumping  Duty  Orders 

In  accordance  with  section  736(a)(1) 
of  the  Act,  the  Department  will  direct 
U.S.  Customs  and  Border  Protection 
(“CBP”)  to  assess,  upon  further 
information  from  the  Department, 
antidumping  duties  equal  to  the  amount 
by  which  the  normal  value  of  the 
merchandise  exceeds  the  export  price 
(or  the  constructed  export  price)  of  the 
merchandise  for  all  relevant  entries  of 
LWTP  from  Germany  and  the  PRC. 

Pursuant  to  section  736(b)(2)  of  the 
Act,  duties  shall  be  assessed  on  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  ITC’s 
notice  of  final  determination  if  that 
determination  is  based  on  the  threat  of 
material  injury  and  is  not  accompanied 
by  a  finding  that  injury  would  have 
resulted  without  the  imposition  of 
suspension  of  liquidation  of  entries 
since  the  Department’s  preliminaiy 
determination. 


Additionally,  section  736(b)(2)  of  the 
Act  requires  CBP  to  refund  any  cash 
deposits  or  bonds  of  estimated 
antidumping  duties  posted  since  the 
preliminary  antidumping  determination- 
if  the  FTC’s  final  determination  is  threat- 
based. 

Because  the  ITC’s  final  determination 
is  based  on  the  threat  of  material  injury 
and  is  not  accompanied  by  a  finding 
that  injury  would  have  resulted  but  for 
the  imposition  of  suspension  of 
liquidation  of  entries  since  the 
Preliminary  Determination  and 
Postponement  of  Final  Determination^ 
section  736(b)(2)  of  the  Act  is 
applicable.  Therefore,  the  Department 
will  instruct  CBP  to  assess,  upon  further 
advice,  antidumping  duties  on  all 
appropriate  entries  of  lightweight 
thermal  paper  from  Germany  and  the 
PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  ITC’s 
notice  of  final  determination  of  threat  of 
material  injury  in  the  Federal  Register, 
in  accordance  with  the  following 
dumping  margins: 

LWTP  from  Germany: 


Exporter/producer 


Weighted-average 

margin 

(percent) 


Papierfabrik  August  Koehler  AG  and  Koehler  America,  IrK 
All  Others . 


6.50 

6.50 


LWTP  from  the  PRC: 


Exporter/producer  combination 


Weighted-average 

margin 

(percent) 


Exporter;  Shanghai  Hanhong  Paper  Co.,  Ltd,  also  known  as  Hanhong  International  Limited 
Producer;  Shanghai  Hanhong  Paper  Co.,  Ltd. 

Exporter;  Guangdong  Guanhao  High-Tech  Co.,  Ltd . 

Producer;  Guangdong  Guanhao  High-Tech  Co.,  Ltd. 

PRC-Wide  Entity' . 


115.29 

19.77 

115.29 


'  Includes  Anne  Paper  Co.,  Ltd.  and  Yalong  Paper  Product  (Kunshan)  Co.,  Ltd. 


This  notice  constitutes  the 
antidumping  duty  orders  with  respect  to 
LWTP  from  Germany  and  the  PRC, 
pursuant  to  section  736(a)  of  the  Act. 
Interested  parties  may  contact  the 


*  LWTP  is  typically  produced  in  jumbo  rolls  that 
are  slit  to  the  specifications  of  the  converting 
equipment  and  then  converted  into  finished  slit 
rolls.  Both  jumbo  and  converted  rolls  (as  well  a.s 
LWTP  in  any  other  form,  presentation,  or 
dimension)  are  covered  by  the  scope  of  these 
orders. 

2  A  base  coat,  when  applied,  is  typically  made 'of 
clay  and/or  latex  and  like  materials  and  is  intended 
to  cover  the  rough  surface  of  the  paper  substrate 
and  to  provide  insulating  value. 

*  A  thermal  active  coating  is  typically  made  of 
sensitizer,  dye,  and  co-reactant. 


Department’s  Central  Records  Unit, 
Room  1117  of  the  Main  Commerce 
Building,  for  copies  of  an  updated  list 
of  antidumping  duty  orders  currently  in 
effect. 


*  A  top  coat,  when  applied,  is  typically  made  of 
polyvinyl  acetone,  polyvinyl  alcohol,  and/or  like 
materials  and  is  intended  to  provide  environmental 
protection,  an  improved  surface  for  press  printing, 
and/or  wear  protection  for  the  thermal  print  head. 

s  HTSUS  subheading  4811.90.8000  was  a 
classification  used  for  LWTP  until  January  1 ,  2007. 
Effective  that  date,  subheading  4811.90.8000  was 
replaced  with  4811.90.8020  (for  gift  wrap,  a  non¬ 
subject  product)  and  4811.90.8040  (for  “other” 
including  LWTP).  HTSUS  subheading  4811.90.9000 
was  a  classification  for  LWTP  until  July  1,  2005. 
Effective  that  date,  subheading  4811.90.9000  was 


This  order  is  issued  and  published  in 
accordance  with  section  736(a)  of  the 
Act  and  19  CFR  351.211(b). 


replaced  with  4811.90.9010  (for  tissue  paper,  a  non¬ 
subject  product)  and  4811.90.9090  (for  “other,” 
including  LWTP). 

®  See  Lightweight  Thermal  Paper  from  Germany: 
Notice  of  Preliminary  Determination  of  Sales  at  Less 
Than  Fair  Value  and  Postponement  of  Final 
Determination,  73  FR  27498  (May  13,  2008);  and 
Lightweight  Thermal  Paper  From  the  People’s 
Republic  of  China:  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and  Postponement 
of  Final  Determination,  73  FR  27504  (May  13,  2008) 
(collectively,  "Preliminary  Determination  and 
Postponement  of  Final  Determination”). 


Federal  Register/ Vol.  73,  No.  227 /Monday,  November  24,  2008 /Notices 


70961 


Dated:  November  19,  2008. 

Stephen  J.  Claeys, 

Deputy  Assistant  Secretary  for  Antidumping 
and  Countervailing  Duty  Operations. 

[FR  Doc.  F8-27977  Filed  11-21-08;  8:45  am] 
BILLING- CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

I 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6{c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  as  amended  by  Public  Law 
106-36;  80  Stat.  897;  15  CFR  part  301), 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  postmarked  on  or  before  December 
15,  2008.  Address  written  comments  to 
Statutory  Import  Programs  Staff,  Room 
2104,  U.S.  Department  of  Commerce, 
Washington,  DC  20230.  Applications 
may  be  examined  between  8:30  a.m.and 
5:30  p.m.  at  the  U.S.  Department  of 
Commerce  in  Room  2104. 

Docket  Number:  08-057.  Applicant: 
Louisiana  State  University,  Department 
of  Chemistry,  232  Choppin  Hall,  Baton 
Rouge,  LA  70803.  Instrument:  Electron 
Microscope,  Model  FEI  Quanta  3D  FEG 
DualBeam.  Manufacturer:  FEI  Company, 
the  Netherlands.  Intended  Use.*  The 
instrument  is  intended-to  be  used  for 
large  area  cross-sectioning  and 
analytical  work,  automated  3D 
tomography,  nanolithography,  and  TEM 
specimen  preparation.  This  type  of  work 
necessitates  a  high  performance 
Dualbeam  system  with  Environmental 
SEM  capabilities.  Application  accepted 
by  Commissioner  of  Customs:  October 
21,  2008. 

Docket  Number:  08-058.  Applicant: 
University  of  New  Mexico,  Center  for 
Micro-Engineered  Materials,  MSCOl 
1120  Farris  Eng.  CTR  203,  1  University 
of  New  Mexico,  Albuquerque,  NM 
87131.  Instrument:  Electron  Microscope, 
Model  FEI  Quanta  3D  FEG  Focused  Ion 
Beam.  Manufacturer:  FEI  Company,  the 
Netherlands.  Intended  Use:  The 
instrument  is  intended  to  be  uSed  to 
study  nanoscale  materials.  Specifically, 
it  will  be  used  for  the  study  of 
heterogeneous  catalysts, 
heteraoepitaxial  semiconductors, 
quantum  dots,  lasers,  microfluidic 
devices,  ion  channels,  free-standing  thin 


films,  biosensors  and  for  the  study  of 
interplanetary  materials  and  meteorites. 
Application  accepted  by  Commissioner 
of  Customs:  October  21,  2008. 

Dated:  November  18,  2008. 

Christopher  Cassel, 

Acting  Director,  Subsidies  Enforcement 
Office,  Import  Administration. 

[FR  Doc.  E8-27888  Filed  11-21-08:  8:45  am) 
BILLING  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Puerto  Rico,  et  al.;  Notice 
of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Electron  Microscopes 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  as  amended  by  Pub.  L.  106- 
36;  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Room  2104,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number:  08-048.  Applicant: 
University  of  Puerto  Rico,  San  Juan,  PR 
00931-3334.  Instrument:  Electron 
Microscope,  Model  JEM  2100-F. 
Manufacturer:  JEOL  Ltd.,  Japan. 
Intended  Use:  See  notice  at  73  FR 
63434,  October  24,  2008. 

Docket  Number:  08-049.  Applicant: 
University  of  Puerto  Rico,  San  Juan,  PR 
00931-3334.  Instrument:  Electron 
Microscope,  Model  JEM  2200-FS. 
Manufacturer:  JEOL,  Ltd.,  Japan. 
Intended  Use:  See  notice  at  73  FR 
63434,  October  24,  2008. 

Docket  Number:  08-053.  Applicant: 
Purdue  University,  West  Lafayette,  IN 
47907.  Instrument:  Electron  Microscope, 
Model  Tecnai  G2  F20  TEM. 
Manufacturer:  FEI  Company,  Czech 
Republic.  Intended  Use:  See  notice  at  73 
FR  63434,  October  24,  2008. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  is  an  electron  microscope 
and  is  intended  for  research  or  scientific 
educational  uses  requiring  an  electron 
microscope.  We  know  of  no  electron 
microscope,  or  any  other  instrument 
suited  to  these  purposes,  which  was 
being  manufactured  in  the  United  States 
at  the  time  of  order  of  each  instrument. 


Dated:  November  18,  2008. 

Christopher  Cassel, 

Acting  Director,  Subsidies  Enforcement 
Office,  Import  Administration. 

[FR  Doc.  E8-27887  Filed  11-21-08;  8:45  am] 
BILLING  CODE  3510-DS-f> 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-570-936] 

Circular  Welded  Carbon  Quality  Steel 
Line  Pipe  from  the  People’s  Republic 
of  China:  Final  Affirmative 
Countervailing  Duty  Determination 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  determines  that 
countervailable  subsidies  are  being 
provided  to  producers  and  exporters  of 
circular  welded  carbon  quality  steel  line 
pipe  (line  pipe)  from  the  People’s 
Republic  of  China  (the  PRC).  For 
information  on  the  estimated  subsidy 
rates,  see  the  “Suspension  of 
Liquidation”  section  of  this  notice. 
DATES:  Effective  Date:  November  24, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kristen  Johnson  or  John  Conniff,  AD/ 
CVD  Operations,  Office  3,  Operations, 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  4014, 14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-4793  and  (202)  482-1009, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

This  investigation  covers  30  programs 
and  the  following  producers/exporters; 
Huludao  Seven-Star  Steel  Pipe  Group 
Co.,  Ltd.  (Huludao  Seven  Star  Group), 
Huludao  Steel  Pipe  Industrial  Co.  Ltd. 
(Huludao  Steel  Pipe),  and  Huludao 
Bohai  Oil  Pipe  Industrial  Co.  Ltd. 
(Huludao  Bohai  Oil  Pipe)  (collectively, 
the  Huludao  Companies),  and  Liaoning 
Northern  Steel  Pipe  Co.,  Ltd.  (Northern 
Steel). 

The  petitioners  in  this  investigation 
are  United  States  Steel  Corporation, 
Maverick  Tube  Corporation,  Tex-Tube 
Company,  and  the  United  Steel,  Paper 
and  Forestry,  Rubber,  Manufacturing, 
Energy,  Allied  Industrial  and  Service 
Workers  International  Union,  AFL-CIO- 
CLC  (collectively,  the  petitioners). 

Period  of  Investigation 

The  period  of  investigation  (the  POI) 
for  which  we  are  measuring  subsidies  is 
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January  1,  2007,  through  December  31, 

2007,  which  corresponds  to  the  PRC’s 
most  recently  completed  fiscal  year.  See 
19  CFR  351.204(b)(2). 

Case  History 

The  following  events  have  occmred 
since  the  Department  announced  the 
preliminary  determination  on 
September  3,  2008.  See  Circular  Welded 
Carbon  Quality  Steel  Line  Pipe  from  the 
People’s  Republic  of  China:  Preliminary 
Affirmative  Countervailing  Duty 
Determination,  73  FR  52297  (September 
9,  2008)  [Line  Pipe  Preliminary 
Determination). 

On  September  17,  2008,  we  issued  a 
supplemental  questionnaire  to  the 
Government  of  the  People’s  Republic  of 
China  (GOC)  and  the  Huludao 
Companies.  On  September  24,  2008,  the 
GOC  and  the  Huludao  Companies 
submitted  responses  to  the  Department 
supplemental  questionnaire.  No 
supplemental  questionnaire  was  issued 
to  Northern  Steel. 

On  September  23,  2008,  the 
Department  determined  not  to 
investigate  petitioners’  uncreditworthy 
allegations  as  well  as  certain  subsidy 
allegations  involving  Northern  Steel. 
Memorandum  to  Melissa  G.  Skinner, 
Director,  Office  3,  Operations,  firom  Eric 
B.  Greynolds,  Program  Manager,  Office 
3,  Operations,  “Status  of  New  Subsidy 
and  Uncreditworthy  Allegations  Filed 
By  Petitioners,’’  the  Department 
determined  that  it  did  not  have  the 
resources  or  time  to  examine 
petitioners’  uncreditworthy  allegations. 

Also,  in  September  2008,  petitioners 
and  the  GOC  made  several  new  factual 
submissions  consistent  within  the 
deadline  for  the  submission  of  factual 
information  established  by  19  CFR 
351.301(b)(1). 

From  October  7  through  October  14, 

2008,  we  conducted  verification  of  the 
questionnaire  responses  submitted  by 
the  GOC,  Huludao  Seven  Star  Group, 
Huludao  Steel  Pipe,  and  Huludao  Bohai 
Oil  Pipe  and  Northern  Steel 
(collectively,  respondents).  We  issued 
the  verification  reports  on  October  23, 
24,  27,  and  28,  2008.i 

On  November  3,  2008,  we  received 
case  briefs  from  petitioners,  the  GOC, 
and  the  Huludao  Companies.  Rebuttal 
briefs  were  submitted  on  November  10, 
2008.  On  November  12,  2008,  we  held 
separate  ex  parte  meetings  with 
representatives  of  petitioners  and  the 
GCXZ.  See  the  Department’s  November 
12,  2008,  memoranda  to  the  file,  which 


’  The  public  version  of  the  verification  reports 
and  all  public  reports  are  on  file  in  the  Central 
Records  Unit,  room  1117  in  the  main  building  of 
the  Commerce  Department. 


are  public  documents  on  file  in  room 
1117  of  the  main  Commerce  building. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  circular  welded  carbon 
quality  steel  pipe  of  a  kind  used  for  oil 
and  gas  pipelines  (welded  line  pipe), 
not  more  than  406.4  mm  (16  inches)  in 
outside  diameter,  regardless  of  wall 
thickness,  length,  surface  finish,  end 
finish  or  stenciling. 

The  term  “carbon  quality  steel” 
includes  both  carbon  steel  and  carbon 
steel  mixed  with  small  amounts  of 
alloying  elements  that  may  exceed  the 
individual  weight  limits  for  non  alloy 
steels  imposed  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Specifically,  the  term  “carbon  quality” 
includes  products  in  which  (1)  iron 
predominates  by  weight  over  each  of  the 
other  contained  elements,  (2)  the  carbon 
content  is  2  percent  or  less  by  weight 
and  (3)  none  of  the  elements  listed 
below  exceeds  the  quantity  by  weight 
respectively  indicated: 

(i)  2.00  percent  of  manganese, 

(ii)  2.25  percent  of  silicon, 

(iii)  1.00  percent  of  copper, 

(iv)  0.50  percent  of  aluminum, 

(v)  1.25  percent  of  chromium, 

(vi)  0.30  percent  of  cobalt, 

(vii)  0.40  percent  of  lead, 

(viii)  1.25  percent  of  nickel, 

(ix)  0.30  percent  of  tungsten, 

(x)  0.012  percent  of  boron, 

(xi)  0.50  percent  of  molybdenum, 

(xii)  0.15  percent  of  niobium, 

(xiii)  0.41  percent  of  titanium, 

(xiv)  0.15  percent  of  vanadium,  or 

(xv)  0.15  percent  of  zirconium. 

Welded  line  pipe  is  normally 

produced  to  specifications  published  by 
the  American  Petroleum  Institute  (API) 
(or  comparable  foreign  specifications) 
including  API  A-25,  5LA,  5LB,  and  X 
grades  from  42  and  above,  and/or  any 
other  proprietary  grades  or  non-graded 
material.  Nevertheless,  all  pipe  meeting 
the  physical  description  set  forth  above 
that  is  of  a  kind  used  in  oil  and  gas 
pipelines,  including  all  multiple- 
stenciled  pipe  with  an  API  welded  line 
pipe  stencil  is  covered  by  the  scope  of 
this  investigation. 

Excluded  from  this  scope  are  pipes  of 
a  kind  used  for  oil  and  gas  pipelines 
that  are  multiple-stenciled  to  a  standard 
and/or  structural  specification  and  have 
one  or  more  of  the  following 
characteristics:  Is  32  feet  in  length  or 
less;  is  less  than  2.0  inches  (50  mm)  in 
outside  diameter;  has  a  galvanized  and/ 
or  painted  surface  finish;  or  has  a 
threaded  and/or  coupled  end  finish. 

(The  term  “painted”  does  not  include 
coatings  to  inhibit  rust  in  transit,  such 
as  varnish,  but  includes  coatings  such  as 
polyester.) 


The  welded  line  pipe  products  that 
are  the  subject  of  these  investigations 
are  currently  classifiable  in  the  HTSUS 
under  subheadings  7306.19.10.10, 

7306.19.10.50,  7306.19.51.10,  and 

7306.19.51.50.  While  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  these 
investigations  is  dispositive. 

Injury  Test 

Because  the  PRC  is  a  “Subsidies 
Agreernent  Country”  within  the 
meaning  of  section  701(b)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act),  the 
International  Trade  Commission  (the 
ITC)  is  required  to  determine  whether 
imports  of  the  subject  merchandise  from 
the  PRC  materially  injure,  or  threaten 
material  injury,  to  a  U.S.  industry.  On 
June  3,  2008,  the  ITC  published  its 
preliminary  determination  finding  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury  by  reason  of  imports 
from  the  PRC  of  the  subject 
merchandise.  See  Certain  Circular 
Welded  Carbon  Quality  Steel  Line  Pipe 
from  China  and  Korea,  Investigation 
Nos.  701-TA-455  and  731-TA-1149- 
1150  (Preliminary).  73  FR  31712  (June  3, 
2008). 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the 
Decision  Memorandum.  Attached  to  this 
notice  as  an  Appendix  is  a  list  of  the 
issues  that  parties  raised  and  to  which 
we  have  responded  in  the  Decision 
Memorandum.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum,  which  is  on  file  in 
the  Department’s  Central  Records  Unit. 
In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Internet  at  http:// 
ia.ita.doc.g0v/frn/.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Suspension  of  Liquidation 

In  accordance  with  section 
705(c)(l)(B)(i)(I)  of  the  Act,  we  have 
calculated  an  individual  rate  for  the 
companies  under  investigation:  the 
Huludao  Companies  and  Northern  Steel. 
Sections  703(d)  and  705(c)(5)(A)  of  the 
Act  state  that  for  companies  not 
investigated,  we  will  determine  an  all- 
others  rate  by  weighting  the  individual 
company  subsidy  rate  of  each  of  the 
companies  investigated  by  each 
company’s  exports  of  the  subject 
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merchandise  to  the  United  States.  The 
all-others  rate  may  not  include  zero  and 
de  minimis  net  subsidy  rates,  or  any 
rates  based  solely  on  the  facts  available. 

Notwithstanding  the  language  of 
section  705(c)(l)(B)(i)(I)  of  the  Act,  we 
have  not  calculated  the  all-others  rate  by 
weight  averaging  the  rates  of  the 
Huludao  Companies  and  Northern  Steel 
because  doing  so  risks  disclosure  of 
proprietary  information.  Therefore,  for 
the  all-others  rate,  we  have  calculated  a 
simple  average  of  the  two  responding 
firms’  rates. 


Subsidy  rate 

Producer/exporter  . 

(percent  ad 

valorem) 

Liaoning  Northern  Steel 

Pipe  Co.,  Ltd . 

Huludao  Seven-Star  Steel 

40.05 

Pipe  Group  Co.,  Ltd. 
(Huludao  Seven  Star 
Group),  Huludao  Steel 

Pipe  Industrial  Co.  Ltd. 
(Huludao  Steel  Pipe),  and 
Huludao  Bohai  Oil  Pipe 
Industrial  Co.  Ltd. 

(Huludao  Bohai  Oil  Pipe) 
(collectively,  the  Huludao 
Companies) . 

35.63 

All  Others . 

37.84 

As  a  result  of  the  Line  Pipe 
Preliminary  Determination  and 
pursuant  to  section  703(d)  of  the  Act, 
we  instructed  the  U.S.  Customs  and 
Border  Protection  (CBP)  to  suspend 
liquidation  of  all  entries  of  line  pipe 
from  the  PRC  which  were  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  September  9, 
2008,  the  date  of  the  publication  of  the 
Line  Pipe  Preliminary  Determination  in 
the  Federal  Register. 

We  will  issue  a  CVD  order  under 
section  706(a)  of  the  Act  if  the  ITC 
issues  a  final  affirmative  injury 
determination,  and  will  require  a  cash 
deposit  of  estimated  countervailing 
duties  for  such  entries  of  merchandise 
in  the  amounts  indicated  above.  If  the 
ITC  determines  that  material  injury,  or 
threat  of  material  injury,  does  not  exist, 
this  proceeding  will  be  terminated  and 
all  estimated  duties  deposited  or 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  canceled. 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-proprietary 
information  related  to  this  investigation. 
We  will  allow  the  ITC  access  to  all 
privileged  and  business  proprietary 
information  in  our  files,  provided  the 


ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  APO,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

Return  or  Destruction  of  Proprietary 
Information 

In  the  event  that  the  ITC  issues  a  final 
negative  injury  determination,  this 
notice  will  serve  as  the  only  reminder 
to  parties  subject  to  an  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanction. 

This  determination  is  published 
pursuant  to  sections  705(d)  and  777(i)  of 
the  Act. 

Dated:  November  17,  2008. 

David  M.  Spooner, 

Assistant  Secretary  for  Import 
Administra  tion . 

Appendix — Issues  and  Decision 
Memorandum 

List  of  Comments  and  Issues  in  the  Decision 
Memorandum 

Comment  1:  Whether  the  Department 
Should  Reject  the  Ownership  Data  Supplied 
by  the  GOC  for  Use  in  the  Provision  of  Hot- 
Rolled  Steel  (HRS)  for  Less  Than  Adequate 
Remuneration  (LTAR)  Program  and  Resort  to 
the  Use  of  Adverse  Facts  Available  (AFA). 

Comment  2:  Whether  the  Huludao 
Companies  Submitted  Sufficient  Information 
to  Establish  the  Identity  and  Ownership  of 
Producers  that  Sold  HRS  to  the  Huludao 
Companies  through  Trading  Companies. 

Comment  3:  Whether  the  Five  Factor  Test 
Should  Be  Used  To  Asses  Which  Producers 
of  HRS  Are  State-Owned. 

Comment  4:  Whether  the  Sale  of  HRS  from 
Privately-Held  Trading  Companies 
Constitutes  a  Financial  Contribution  Under 
the  Act. 

Comment  5:  Whether  the  Use  of  an  In- 
Country  Benchmark  is  Permissible  When 
Calculating  Benefits  Under  the  Provision  of 
HR.S  for  LTAR  Program. 

Comment  6:  Whether  the  Department’s  De 
Facto  Specificity  Analysis  Under  the 
Provision  of  HRS  for  LTAR  Program  was 
Flawed. 

Comment  7:  Whether  to  Adjust  the 
Benchmark  Used  in  the  Provision  of  HRS  for 
LTAR  Program  for  International  Freight. 

Comment  8:  Whether  the  Department  Erred 
When  Adding  Import  Duties  and  VAT  to  the 
Benchmark  Price  Used  in  the  Provision  of 
HRS  for  LTAR  Program. 

Comment  9:  Whether  the  Department 
Should  Add  VAT  of  17  Percent  to  the 
Purchase  Price  of  HRS  the  Huludao 


Companies  Acquired  During  the  POI  When 
Examining  the  Provision  of  HRS  for  LTAR. 

Comment  10:  Whether  the  Department 
Erred  in  Using  an  Inflation-Adjusted  Interest 
Rate  to  Calculate  the  Short-Term  Benchmark. 

Comment  11:  Whether  the  Department 
Should  Revise  Its  Short-Term  Benchmark 
Methodology  by  Either  Basing  the  Short- 
Term  Benchmark  On  a  Simple  Average  of 
Applicable  Short-Term  Rates  or  Adding  an 
Additional  “Governance  Factor”  to  the 
Regression  Analysis. 

Comment  12:  Whether  the  IMF  Rates  Used 
in  the  Department’s  Short-Term  Regression- 
Based  Benchmark  Methodology  are,  In  Fact, 
Long-Term  Rates  and  Therefore  Flawed. 

Comment  13:  Whether  the  Regression- 
Based  Analysis  Used  to  Derive  the  Short- 
Term  Benchmark  Interest  Rate  is  Invalid. 

Comment  14:  Whether  the  Department 
Should  Revise  the  Manner  in  Which  It 
Incorporated  a  Risk  Premium  to  the  RMB 
Denominated  Long-Term  Benchmark. 

Comment  15:  Whether  the  Department’s 
Regulations  Authorize  the  Use  of  Out-Of- 
Country  Interest  Rate  Benchmarks. 

Comment  16:  Whether  the  Department  Has 
the  Legal  Authority  to  Apply  the  CVD  Law 
to  the  PRC  While  Simultaneously  Treating 
the  PRC  as  an  NME  in  Parallel  Antidumping 
Investigations.  , 

Comment  17:  Whether  the  Application  of 
the  CVD  Law  to  the  PRC  Results  in  Double 
Counting  of  Duties. 

Comment  18:  Whether  the  Department 
Should  Use  a  “Cut-Off’  Date  That  Is  More 
Recent  Than  December  11,  2001. 

Comment  19:  Whether  Certain  Interest-Free 
Loans  the  Huludao  Companies  Received 
Constituted  Financial  Contributions  Received 
After  December  11,  2001,  the  Date  of  the 
PRC’s  Accession  to  the  World  Trade 
Organization  (WTO). 

Comment  20:  Whether  the  Department 
Erred  in  Refusing  to  Investigate  the 
Creditworthiness  of  the  Huludao  Companies 
for  Years  2004  Through  2007. 

Comment  21:  Whether  the  GOC 
Established  an  Industrial  Policy  to  Encourage 
Preferential  Lending  to  the  Producers  of 
Subject  Merchandise. 

Comment  22:  Whether  the  Department 
Should  Countervail  the  Provision  of  Land  at 
LTAR. 

Comment  23:  Whether  the  Department 
Should  Add  an  Additional  Land-Use  Right 
Acquisition  by  the  Huludao  Companies  to  its 
Subsidy  Analysis  Under  the  Provision  of 
Land  for  LTAR  Program. 

Comment  24:  Whether  Northern  Steel 
Acquired  Land-Use  Rights  from  a 
Government  Authority. 

Comment  25:  Whether  Certain  Loans 
Issued  to  the  Huludao  Companies  from  State- 
Owned  Banks  Were  Contingent  Upon 
Exports. 

Comment  26:  Whether  There  Is  Sufficient 
Information  to  Determine  that  a  Program- 
Wide  Change  Occurred  With  Respect  to  the 
Domestic  Income  Tax  Credit  for 
Domestically-Produced  Equipment  Program. 
(FR  Doc.  E8-27889  Filed  11-21-08;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  coimtervailing 
duty  orders  and  findings  with  October 
anniversary  dates.  In  accordance  with 
the  Department’s  regulations,  we  are 
initiating  those  administrative  reviews. 
OATES:  Effective  Date:  November  24, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheila  E.  Forbes,  Office  of  AD/CVD 
Operations,  Customs  Unit,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230, 
telephone:  (202)  482—4697. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213(h)(2007),  for  administrative 
reviews  of  various  antidumping  and 
countervailing  duty  orders  and  findings 
with  October  anniversary  dates. 

Nodce  of  No  Sales 

Under  19  CFR  351.213(d)(3),  the 
Department  may  rescind  a  review  where 
there  are  no  exports,  sales,  or  entries  of 
subject  merchandise  during  the 
respective  period  of  review  listed  below. 
If  a  producer  or  exporter  named  in  this 
notice  of  initiation  had  no  exports, 
sales,  or  entries  during  the  period  of 
review,  it  should  notify  the  Department 
within  30  days  of  publication  of  this 
notice  in  the  Federal  Register  .  The 
Department  will  consider  rescinding  the 
review  only  if  the  producer  or  exporter, 
as  appropriate,  submits  a  properly  filed 
and  timely  statement  certifying  that  it 
had  no  exports,  sales,  or  entries  of 
subject  merchandise  during  the  period 
of  review.  All  submissions  must  be 
made  in  accordance  with  19  CFR 
351.303  and  are  subject  to  verification 
in  accordance  with  section  782(i)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
Six  copies  of  the  submission  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  1870,  U.S. 


Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  Further,  in  accordance  with  ‘ 
19  CFR  351.303(f)(l)(i),  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Department’s  service  list. 

Respondent  Selection 

In  the  event  the  Department  limits  the 
number  of  respondents  for  individual 
examination  for  administrative  reviews, 
the  Department  intends  to  select 
respondents  based  on  U.S.  Customs  and 
Border  Protection  (CBP)  data  for  U.S. 
imports  during  the  period  of  review 
(POR).  We  intend  to  release  the  CBP 
data  under  Administrative  Protective 
Order  (APO)  to  all  parties  having  an 
APO  within  five  days  of  publication  of 
this  initiation  notice  and  to  make  our 
decision  regarding  respondent  selection 
within  20  days  of  publication  of  this 
Federal  Register  notice.  The 
Department  invites  comments  regarding 
the  CBP  data  and  respondent  selection 
within  10  calendar  days  of  publication 
of  this  Federal  Register  notice. 

Separate  Rates 

In  proceedings  involving  non-market 
economy  (NME)  countries,  the 
Department  begins  with  a  rebuttable 
presumption  that  all  companies  within 
the  country  are  subject  to  government 
control  and,  thus,  should  be  assigned  a 
single  antidumping  duty  deposit  rate.  It 
is  the  Department’s  policy  to  assign  all 
exporters  of  merchandise  subject  to  an 
administrative  review  in  an  NME  •. 
country  this  single  rate  unless  an 
exporter  can  demonstrate  that  it  is 
sufficiently  independent  so  as  to  be 
entitled  to  a  separate  rate. 

To  establish  whether  a  firm  is 
sufficiently  independent  firom 
government  control  of  its  export 
activities  to  be  entitled  to  a  separate 
rate,  the  Department  analyzes  each 
entity  exporting  the  subject 
merchandise  under  a  test  arising  ft'om 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People’s  Republic  of  China,  56  FR  20588 
(May  6, 1991)’ (Spark/ers),  as  amplified 
by  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People’s  Republic  of  China,  59  FR 
22585  (May  2,1994)  [Silicon  Carbide).  In 
accordance  with  the  separate-rates 
criteria,  the  Department  assigns  separate 
rates  to  companies  in  NME  cases  only 
if  respondents  can  demonstrate  the 
absence  of  both  de  jure  and  de  facto 
government  control  over  export 
activities. 


All  firms  listed  below  that  wish  to 
qualify  for  separate-rate  status  in  the 
administrative  reviews  involving  NME 
countries  must  complete,  as 
appropriate,  either  a  separate-rate 
application  or  certification,  as  described 
below.  For  these  administrative  reviews, 
in  order  to  demonstrate  separate-rate 
eligibility,  the  Department  requires 
entities  for  whom  a  review  was 
requested,  that  were  assigned  a  separate 
rate  in  the  most  recent  segment  of  this 
proceeding  in  which  they  participated, 
to  certify  that  they  continue  to  meet  the 
criteria  for  obtaining  a  separate  rate.  The 
Separate  Rate  Certification  form  will  be 
available  on  the  Department’s  Web  site 
at  http://ia.ita.doc.gov/nme.nme-sep- 
rate.html  on  the  date  of  publication  of 
this  Federal  Register  notice.  In 
responding  to  the  certification,  please 
follow  the  “Instructions  for  Filing  the 
Certification”  in  the  Separate  Rate 
Certification.  Separate  Rate 
Certifications  are  due  to  the  Department 
no  later  than  30  calendar  days  after 
publication  of  this  Federal  Register 
notice.  The  deadline  and  requirement 
for  submitting  a  Certification  applies 
equally  to  NME-owned  firms,  wholly 
foreign-owned  firms,  and  foreign  sellers 
who  purchase  and  export  subject 
merchandise  to  the  United  States. 

For  entities  that  have  not  previously 
been  assigned  a  separate  rate,  to 
demonstrate  eligibility  for  such,  the 
Department  requires  a  Separate  Rate 
Status  Application.  The  Separate  Rate 
Status  Application  will  be  available  on 
the  Department’s  Web  site  at  http:// 
ia.ita.doc. gov/ nme.nme-sep-rate.html 
on  the  date  of  publication  of  this 
Federal  Register  notice.  In  responding 
to  the  Separate  Rate  Status  Application, 
refer  to  the  instructions  contained  in  the 
application.  Separate  Rate  Status 
Applications  are  due  to  the  Department 
no  later  than  60  calendar  days  of 
publication  of  this  Federal  Register 
notice.  The  deadline  and  requirement 
for  submitting  a  Separate  Rate  Status 
Application  applies  equally  to  NME- 
owned  firms,  wholly  foreign-owned 
firms,  and  foreign  sellers  that  purchase 
and  export  subject  merchandise  to  the 
United  States. 

Initiation  of  Reviews 

In  accordance  with  section  19  CFR 
351.221(c)(l)(i),  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  October  31,  2009. 
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Period  to  be  reviewed 


Antidumping  Duty  Proceedings 


India:  Certain  Lined  Paper  Products,’  A-533-843  . 

The  People's  Republic  of  China:  Certain  Helical  Spring  Lock  Washers  2  A-570-822 

Hangzhou  Spring  Washer,  Co.,  Ltd . 

Trinidad  and  Tobago:  Carbon  and  Certain  Alloy  Steel  Wire  Rod, 

A-274-804 

ArcelorMittal  Point  Lisas  Limited . . 


Countervailing  Duty  Proceedings 


None 


Suspension  Agreements 


’  We  note  that  the  Department  erred  by  inadvertently  including  the  manufacturer/exporter  name:  “Ria  ImpEx  Pvt.  Ltd.”  in  the  prior  initiation  no¬ 
tice  under  case  number  A-533-843  for  the  period  of  review:  9/1/07-8/31/08.  See  73  FR  64305  (October  29,  2008).  The  Department  did  not  re¬ 
ceive  a  timely  request  to  review  Ria  ImpEx  Pvt.  Ltd.  for  case  number  A-533-843,  therefore,  the  Department  retracts  its  initiation  of  an  adminis¬ 
trative  review  of  the  antidumping  order  with  respect  to  Ria  ImpEx  Pvt.  Ltd.  for  the  period  of  review  9/1/07-8/31/08. 

2  If  the  above-named  company  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  Certain  Helical  Spring  Lock  Washers  from  the  Peo¬ 
ple’s  Republic  of  China  virho  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  single  PRC  entity  of 
which  the  named  exporter  is  a  part. 


9/1/07-8/31/08 

10/1/07-9/30/08 

10/1/07-9/30/08 


None. 

During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
order  under  section  351.211  or  a 
determination  under  section 
351.218(f)(4)  to  continue  an  order  or 
suspended  investigation  (after  sunset 
review),  the  Secretary,  if  requested  by  a 
domestic  interested  party  within  30 
days  of  the  date  of  publication  of  the 
notice  of  initiation  of  the  review,  will 
determine,  consistent  with  FAG  Italia  v. 
United  States,  291  F.3d  806  (Fed  Cir. 
2002),  as  appropriate,  whether 
antidumping  duties  have  been  absorbed 
by  an  exporter  or  producer  subject  to  the 
review  if  the  subject  merchandise  is 
sold  in  the  United  States  through  an 
importer  that  is  affiliated  with  such 
exporter  or  producer.  The  request  must 
include  the  name(s)  of  the  exporter  or 
producer  for  which  the  inquiry  is 
requested. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a)),  and  19  CFR 
351.221(c)(l)(i). 

Dated:  November  17,  2008. 

Stephen  ).  Claeys, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  E8-27885  Filed  11-21-08;  8:45  am) 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE  * 

International  Trade  Administration 

(A-533-848) 

Commodity  Matchbooks  from  India: 
Initiation  of  Antidumping  Duty 
Investigation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  November  24,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Eastwood,  AD/CVD 
Operations,  Office  2,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-3874. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  October  29,  2008,  the  Department 
of  Commerce  (the  Department)  received 
a  petition  concerning  imports  of 
commodity  matchbooks  fi-om  India  (the 
petition)  filed  in  proper  form  by  D.D. 
Bean  &  Sons  Inc.  (the  petitioner).  See 
the  Petition  on  Commodity  Matchbooks 
from  India  filed  on  October  29,  2008.  On 
November  3,  2008,  the  Department 
issued  requests  for  additional 
information  and  clarification  of  certain 
areas  of  the  petition,  including  the 
scope.  Further,  on  November  6,  2008, 
the  Department  also  requested 
additional  information  regarding 
constructed  export  price  (CEP)  profit. 
Based  on  the  Department’s  requests,  the 
petitioner  filed  two  supplements  to  the 
petition  on  November  6,  2008,  and  an 


additional  supplement  on  November  10, 
2008.  On  November  17,  2008,  the 
Government  of  India,  an  interested  party 
to  this  proceeding  as  defined  in  section 
771(9)(B)  of  the  Act,  submitted  a  letter 
challenging  the  definition  of  the 
domestic  like  product  as  well  as  the 
completeness  of  the  industry  as  reported 
by  the  petitioner.  The  petitioner  filed  its 
reply  to  this  challenge  on  November  18, 
2008. 

In  accordance  with  section  732(b)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  the  petitioner  alleges  that  imports 
of  commodity  matchbooks  from  India 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value, 
within  the  meaning  of  section  731  of  the 
Act,  and  that  such  imports  materially 
injure,  or  threaten  material  injury  to,  an 
industry  in  the  United  States. 

The  Depcirtment  finds  that  the 
petitioner  filed  this  petition  on  behalf  of 
the  domestic  industry  because  the 
petitioner  is  an  interested  party  as 
defined  in  section  771(9)(C)  of  the  Act, 
and  it  has  demonstrated  sufficient 
industry  support  with  respect  to  the 
antidumping  duty  investigation  that  the 
petitioner  is  requesting  that  the 
Department  initiate  {see  “Determination 
of  Industry  Support  for  the  Petition” 
section,  below). 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation's  commodity  matchbooks. 
See  Attachment  I  to  this  notice  for  a 
complete  description  of  the 
merchandise  covered  by  this 
investigation. 
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Comments  on  Scope  of  Investigation 

During  our  review  of  the  petition,  we 
discussed  the  scope  with  the  pejtitioner 
to  ensure  that  it  is  an  accurate  reflection 
of  the  products  for  which  the  domestic 
industry  is  seeking  relief.  Moreover,  as 
discussed  in  the  preamble  to  the 
regulations  (Antidumping  Duties; 
Countervailing  Duties;  Final  Rule,  62  FR 
27296,  27323  (May  19,  1997)),  we  are 
setting  aside  a  period  for  interested 
parties  to  raise  issues  regarding  product 
coverage.  The  Department  encourages 
all  interested  parties  to  submit  such 
comments  within  20  calendar  days  of 
the  publication  of  this  notice. 

Comments  should  be  addressed  to 
Import  Administration’s  Central 
Records  Unit  (CRU),  Room  1117,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N\V, 
Washington,  DC  20230.  The  period  of 
scope  consultations  is  intended  to 
provide  the  Department  with  ample 
opportunity  to  consider  all  comments 
and  to  consult  with  parties  prior  to  the 
issuance  of  the  preliminary 
determination. 

Comments  on  Product  Characteristics 
for  Antidumping  Duty  Questionnaire 

We  are  requesting  comments  from 
interested  parties  regarding  the 
appropriate  physical  characteristics  of 
commodity  matchbooks  to  be  reported 
in  response  to  the  Department’s 
antidumping  duty  questionnaire.  This 
information  will  be  used  to  identify  the 
key  physical  characteristics  of  the 
subject  merchandise  in  order  to  more 
accurately  report  the  relevant  factors 
and  costs  of  production,  as  well  as  to 
develop  appropriate  product 
comparison  criteria. 

Interested  parties  may  provide  any 
information  or  comments  that  they  feel 
are  relevant  to  the  development  of  an 
accurate  listing  of  physical 
characteristics.  Specifically,  they  may 
provide  comments  as  to  which 
characteristics  are  appropriate  to  use  as: 

1)  general  product  characteristics;  and 

2)  the  product  comparison  criteria.  We 
note  that  it  is  not  always  appropriate  to 
use  all  product  characteristics  as 
product  comparison  criteria.  We  base 
product  comparison  criteria  on 
meaningful  commercial  differences 
among  products.  In  other  words,  while 
there  may  be  some  physical  product 
characteristics  utilized  by 
manufacturers  to  describe  commodity 
matchbooks,  it  may  be  that  only  a  select 
few  product  characteristics  take  into 
account  commercially  meaningful 
physical  characteristics.  In  addition, 
interested  parties  may  comment  on  the 
order  in  which  the  physical 


characteristics  should  be  used  in 
product  matching.  Generally,  the 
Department  attempts  to  list  the  most 
important  physical  characteristics  first 
and  the  least  important  characteristics 
last. 

In  order  to  consider  the  suggestions  of 
interested  parties  in  developing  and 
issuing  the  antidumping  duty 
questionnaire,  we  must  receive 
comments  at  the  above-referenced 
address  by  December  1,  2008. 
Additionally,  rebuttal  comments  must 
be  received  by  December  8,  2008. 

Determination  of  Industry  Support  for 
the  Petition 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (i)  at  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (ii)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition.  Moreover,  section  732(c)(4)(D) 
of  the  Act  provides  that,  if  the  petition 
does  not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 
the  Department  shall:  (i)  poll  the 
industry  or  rely  on  other  information  in 
order  to  determine  if  there  is  support  for 
the  petition,  as  required  by 
subparagraph  (A);  or  (ii)  determine 
industry  support  using  a  statistically 
valid  sampling  method. 

Section  771(4)(A)  of  the  Act  defines 
the  “industry”  as  the  producers  as  a 
whole  of  a  domestic  like  product.  Thus, 
to  determine  whether  a  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  U.S. 
International  Trade  Commission  (ITC), 
which  is  responsible  for  determining 
whether  “the  domestic  industry”  has 
been  injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to  a 
separate  and  distinct  authority.  In 
addition,  the  Department’s 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 


contrary  to  law.  See  USEC,  Inc.  v. 

United  States,  132  F.  Supp.  2d  1,  8  (CIT 
2001),  citing  Algoma  Steel  Corp.  Ltd.  v. 
United  States,  688  F.  Supp.  639,  644 
(CIT  1988),  ajfd  865  F.2d  240  (Fed.  Cir. 
1989),  cert,  denied  492  U.S.  919  (1989). 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  “a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  title.”  Thus,  the 
reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
“the  article  subject  to  an  investigation” 
(i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition). 

With  regard  to  the  domestic  like 
product,  the  petitioner  does  not  offer  a 
definition  of  domestic  like  product 
distinct  from  the  scope  of  the 
investigation.  On  November  17,  2008, 
the  Government  of  India,  an  interested 
party  to  this  proceeding  as  defined  in 
section  771(9)(B)  of  the  Act,  submitted 
a  letter  challenging  the  definition  of  the 
domestic  like  product.  On  November  18, 
2008,  the  petitioner  filed  its  reply  to  this 
challenge.  We  have  analyzed  these 
comments,  and  based  on  our  analysis  of 
the  information  submitted  on  the 
record,  we  have  determined  that 
commodity  matchbooks  as  defined  by 
the  petitioner  constitute  a  single 
domestic  like  product  and  we  have 
analyzed  industry  support  in  terms  of 
that  domestic  like  product.  For  a 
discussion  of  the  domestic  like  product 
analysis  in  this  case,  see  Antidumping 
Duty  Investigation  Initiation  Checklist: 
Commodity  Matchbooks  from  India 
(Initiation  Checklist),  at  Attachment  II 
(Analysis  of  Industry  Support  for  the 
Petition),  on  file  in  the  CRU,  Room  1117 
of  the  main  Department  of  Commerce 
building. 

With  regard  to  section  732(c)(4)(A)  of 
the  Act,  in  determining  whether  the 
petitioner  has  standing  (i.e.,  the 
domestic  workers  and  producer 
supporting  the  petition  account  for:  (1) 
at  least  25  percent  of  the  total 
production  of  the  domestic  like  product; 
and  (2)  more  than  50  percent  of  the 
production  of  the  domestic  like  product 
produced  by  that  portion  of  the  industry 
expressing  support  for,  or  opposition  to, 
the  petition),  we  considered  the 
industry  support  data  contained  in  the 
petition  with  reference  to  the  domestic 
like  product  as  defined  in  the  “Scope  of 
Investigation”  section,  above.  According 
to  the  petitioner,  there  are  three 
producers  of  the  domestic  like  product: 
itself;  Bradley  Industries,  LLC;  and  Atlas 
Match  Corp.,  LLC.  (Atlas  Match  Corp.  is 
owned  by  Bradley  Industries,  LLC.)  To 
establish  industry  support,  the 
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petitioner  provided  its  production  of  the 
domestic  like  product  for  calendar  year 
2007.  In  addition,  Bradley  Industries, 
LLC  provided  a  letter  of  support  for  the 
petition  and  included  its  production 
figures  for  calendar  year  2007.  See 
Petition  at  3;  see  also  Letter  of  Support 
filed  by  Bradley  Industries,  LLC,  on 
October  31,  2008.  We  have  relied  upon 
data  provided  by  the  petitioner  and 
supporters  of  the  petition  for  purposes 
of  measuring  industry  support.  For 
further  discussion,  see  Initiation 
Checklist  at  Attachment  11. 

The  Department’s  review  of  the  data 
provided  in  the  petition,  and  other 
information  readily  available  to  the 
Department,  indicates  that  the  petitioner 
has  established  industry  support.  First, 
the  petition  establishes  support  from 
domestic  producers  (or  workers) 
accounting  for  more  than  50  percent  of 
the  total  production  of  the  domestic  like 
product  and,  as  such,  the  Department  is 
not  required  to  take  further  action  in 
order  to  evaluate  industry  support  {e.g., 
polling).  See  section  732(c)(4)(D)  of  the 
Act  and  Initiation  Checklist  at 
Attachment  11.  Second,  the  domestic 
producers  (or  workers)  have  met  the 
statutory  criteria  for  industry  support 
under  section  732(c)(4)(A)(i)  of  the  Act 
because  the  domestic  producers  (or 
workers)  who  support  the  petition 
account  for  at  least  25  percent  of  the 
total  production  of  the  domestic  like 
product.  See  Initiation  Checklist  at 
Attachment  11.  Finally,  the  domestic 
producers  (or  workers)  have  met  the 
statutory  criteria  for  industry  support 
under  section  732(c)(4)(A)(ii)  of  the  Act 
because  the  domestic  producers  (or 
workers)  who  support  the  petition 
account  for  more  than  50  percent  of  the 
production  of  the  domestic  like  product 
produced  by  that  portion  of  the  industry 
expressing  support  for,  or  opposition  to, 
the  petition.  Accordingly,  the 
Department  determines  that  the  petition 
was  filed  on  behalf  of  the  domestic 
industry  within.the  meaning  of  section 
732(b)(1)  of  the  Act.  See  Initiation 
Checklist  at  Attachment  II. 

The  Department  finds  that  the 
petitioner  filed  the  petition  on  behalf  of 
the  domestic  industry  because  it  is  an 
interested  party  as  defined  in  section 
771(9)(C)  of  the  Act  and  has 
demonstrated  sufficient  industry 
support  with  respect  to  the  antidumping 
investigation  that  it  is  requesting  the 
Department  initiate.  See  Initiation 
Checklist  at  Attachment  II. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitioner  alleges  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 


threatened  with  material  injury,  by 
reason  of  the  imports  of  the  subject 
merchandise  sold  at  less  than  normal 
value  (NV).  In  addition,  the  petitioner 
alleges  that  subject  imports  exceed  the 
negligibility  threshold  provided  for 
under  section  771(24)(A)  of  the  Act. 

The  petitioner  contends  that  the 
industry’s  injured  condition  is 
illustrated  by  reduced  market  share, 
underselling  and  price  depressing  and 
suppressing  effects,  lost  sales  and 
revenue,  reduced  production  and 
capacity  utilization,  reduced  shipments, 
reduced  employment,  and  an  overall 
decline  in  financial  performance.  We 
have  assessed  the  allegations  and 
supporting  evidence  regarding  material 
injury,  threat  of  material  injury,  and 
causation,  and  we  have  determined  that 
these  allegations  are  properly  supported 
by  adequate  evidexice'and  meet  the 
statutory  requirements  for  initiation.  See 
Initiation  Checklist  at  Attachment  III 
(Analysis  of  Allegations  and  Evidence  of 
Material  Injury  and  Causation  for  the 
Petition). 

Period  of  Investigation 

In  accordance  with  19  CFR 
351.204(b)(1),  because  this  petition  was 
filed  on  October  29,  2008,  the  period  of 
investigation  (POI)  is  October  1,  2007, 
through  September  30,  2008. 

Allegation  of  Sales  at  Less  Than  Fair 
Value 

The  following  is  a  description  of  the 
allegation  of  sales  at  less  than  fair  value 
upon  which  the  Department  has  based 
its  decision  to  initiate  an  investigation. 
The  sources  of  data  for  the  deductions 
and  adjustments  relating  to  U.S.  price 
and  NV  are  discussed  in  greater  detail 
in  the  Initiation  Checklist.  Should  the 
need  arise  to  use  any  of  this  information 
as  facts  available  under  section  776  of 
the  Act,  we  may  reexamine  the 
information  and  revise  the  margin 
calculations,  if  appropriate. 

Constructed  Export  Price 

The  petitioner  calculated  CEP  based 
on  actual  POI  sales  prices  obtained  from 
a  U.S.  distributor  for  Indian-produced 
commodity  matchbooks  sold  by  an 
Indian  producer  through  its  U.S. 
affiliate.  The  petitioner  made 
adjustments  to  the  starting  price,  where 
applicable,  for  foreign  inland  freight, 
ocean  freight,  and  marine  insurance. 

The  petitioner  calculated  foreign  inland 
freight,  ocean  freight,  and  marine 
insurance  based  on  price  quotes 
obtained  from  service  providers. 

Because  the  petitioner’s  calculation  of 
CEP  excluded  CEP  profit,  we  requested 
further  information  from  the  petitioner 
on  this  issue.  On  November  10,  2008, 


the  petitioner  stated  that  the 
information  necessary  to  calculate  CEP 
profit  was  not  reasonably  available  to  it. 
Therefore,  to  be  conservative,  the 
Department  has  not  made  an  adjustment 
for  CEP  profit  in  our  calculation  of  CEP. 
See  Initiation  Checklist  and  “Fair  Value 
Comparisons’’  section,  below,  for  the 
CEP-to-NV  margins. 

Normal  Value 

With  respect  to  NV,  the  petitioner 
stated  that  home  market  prices  were  not 
reasonably  available  to  it.  The  petitioner 
made  a  reasonable  attempt  to  determine 
the  existence  of  a  viable  home  market 
for  commodity  matchbooks  in  India. 
According  to  the  petitioner,  it  was 
unsuccessful  in  obtaining  such  pricing 
information,  despite  its  best  efforts.  See 
the  Petition  at  Exhibit  32.  Therefore,  the 
petitioner  based  NV  on  third  country 
prices. 

The  petitioner  calculated  NV  based  on 
a  purchase  of  Indian-made  commodity 
matchbooks  ft-om  a  Canadian  matchbook 
retailer.  The  petitioner  deducted  a  series 
of  standard  markups  to  estimate  the 
price  at  the  importer  level.  The 
petitioner  made  additional  adjustments 
to  the  starting  third  country  price, 
where  applicable,  for  foreign  inland 
freight,  ocean  freight,  marine  insurance, 
and  Canadian  customs  duties.  See  the 
Petition  at  page  42  and  Exhibit  36. 

Fair-Value  Comparison 

Based  on  the  data  provided  by  the 
petitioner,  there  is  reason  to  believe  that 
imports  of  commodity  matchbooks  from 
India  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value.  Based  on  a  comparison  of  CEP  to 
NV,  the  estimated  dumping  margin  is 
135.95  percent. 

Initiation  of  Antidumping  Investigation 

Based  upmn  the  examination  of  the 
petition  on  commodity  matchbooks 
ft’om  India  and  other  information 
reasonably  available  to  the  Department, 
the  Department  finds  that  this  petition 
meets  the  requirements  of  section  732  of 
the  Act.  Therefore,  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  imports  of 
commodity  matchbooks  from.  India  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  In 
accordance  with  section  733(b)(1)(A)  of 
the  Act,  unless  postponed,  we  will  make 
our  preliminary  determination  no  later 
than  140  days  after  the  date  of  this 
initiation. 

Respondent  Selection 

The  Department  intends  to  select 
respondents  based  on  U.S.  Customs  and 
Border  Protection  (CBP)  data  for  U.S. 
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imports  during  the  POL  We  intend  to 
release  the  CBP  data  under 
Administrative  Protective  Order  (APO) 
to  all  parties  with  access  to  information 
protected  by  APO  within  five  days  of 
publication  of  this  Federal  Register 
notice,  and  make  our  decision  regarding 
respondent  selection  within  20  days  of 
publication  of  this  notice.  The 
Department  invites  comments  regarding 
the  CBP  data  and  respondent  selection 
within  10  days  of  publication  of  this 
Federal  Register  notice. 

Interested  parties  must  submit 
applications  for  disclosure  under  APO 
in  accordance  with  19  CFR  351.305. 
Instructions  for  filing  such  applications 
may  be  found  on  the  Department’s 
Website  at  http://ia.ita.doc.gov/apo. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act  and  19  CFR 
351.202(f),  copies  of  the  public  version 
of  the  petition  have  been  provided  to 
the  representatives  of  the  Government  of 
India.  We  will  attempt  to  provide  a  copy 
of  the  public  version  of  the  petition  to 
all  known  foreign  producers/exporters, 
consistent  with  19  CFR  351.203(c)(2). 

International  Trade  Commission  (ITC) 
Notification 

We  have  notified  the  ITC  of  our 
initiation,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determination  by  the 
International  Trade  Commission 

The  ITC  will  preliminarily  determine, 
no  later  than  December  13,  2008, 
whether  there  is  a  reasonable  indication 
that  imports  of  commodity  matchbooks 
from  India  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  A 
negative  ITC  determination  covering  all 
classes  or  kinds  of  merchandise  covered 
by  the  petition  would  result  in  the 
investigation  being  terminated. 
Otherwise,  this  investigation  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated;  November  18,  2008. 

Stephen  J.  Claeys, 

Deputy  Assistant  Secretary  for  Antidumping 
and  Countervailing  Duty  Operations. 

Attachment  I 

Scope  of  the  Investigation  Covering 
Commodity  Matchbooks  from  the  India 

The  scope  of  this  investigation  covers 
commodity  matchbooks,  also  known  as 
commodity  book  matches,  paper 
matches  or  booklet  matches.’ 


'  Such  commodity  matchbooks  are  also  referred 
to  as  “for  resale"  because  they  always  enter  into 


Commodity  matchbooks  typically,  but 
do  not  necessarily,  consist  of  twenty 
match  stems  which  are  usually  made 
from  paperboard  or  similar  material 
tipped  with  a  match  head  composed  of 
any  chemical  formula.  The  match  stems 
may  be  stitched,  stapled  or  otherwise 
fastened  into  a  matchbook  cover  of  any 
material,  on  which  a  striking  strip 
composed  of  any  chemical  formula  has 
been  applied  to  assist  in  the  ignition 
process. 

Commodity  matchbooks  included  in 
the  scope  of  this  investigation  may  or 
may  not  contain  printing.  For  example, 
they  may  have  no  printing  other  than 
the  identification  of  the  manufacturer  or 
importer.  Commodity  matchbooks  may 
also  be  printed  with  a  generic  message 
such  as  “Thank  You”  or  a  generic  image 
such  as  the  American  Flag,  with  store 
brands  (e.g.,  Kroger,  7-Eleven,  Shurfine 
or  Giant)-,  product  brands  for  national  or 
regional  advertisers  such  as  cigarettes  or 
alcoholic  beverages;  or  with  corporate 
brands  for  national  or  regional 
distributors  (e.g.,  Penley  Corp.  or 
Diamond  Brands).  They  all  enter  retail 
distribution  channels.  Regardless  of  the 
materials  used  for  the  stems  of  the 
matches  and  regardless  of  the  way  the 
match  stems  are  fastened  to  the 
matchbook  cover,  all  commodity 
matchbooks  are  included  in  the  scope  of 
this  investigation. 

All  matchbooks,  including 
commodity  matchbooks,  typically 
comply  with  the  United  States 
Consumer  Product  Safety  Commission 
(CPSC)  Safety  Standard  for  Matchbooks, 
codified  at  16  CFR  §  1202.1  et  seq. 

The  scope  of  this  investigation 
excludes  promotional  matchbooks,  often 
referred  to  as  “not  for  resale,”  or 
“specialty  advertising”  matchbooks,  as 
they  do  not  enter  into  retail  channels 
and  are  sold  to  businesses  that  provide 
hospitality,  dining,  drinking  or 
entertainment  services  to  their 
customers,  and  are  given  away  by  these 
businesses  as  promotional  items.  Such 
promotional  matchbooks  are 
distinguished  by  the  physical 
characteristic  of  having  the  name  and/ 
or  logo  of  a  bar,  restaurant,  resort,  hotel, 
club,  cafe/coffee  shop,  grill,  pub,  eatery, 
lounge,  casino,  barbecue  or  individual 
establishment  printed  prominently  on 
the  matchbook  cover.  Promotional 
matchbook  cover  printing  also  typically 
includes  the  address  and  the  phone 
number  of  the  business  or  establishment 
being  promoted. ^  Also  excluded  are  all 


retail  channels,  meaning  businesses  that  sell  a 
general  variety  of  tangible  merchandise,  e.g. 
convenience  stores,  supermarkets,  dollar  stores, 
drug  stores  and  mass  merchandisers. 

2  The  gross  distinctions  between  commodity 
matchbooks  and  promotional  matchbooks  may  be 


other  matches  that  are  not  fastened  into 
a  matchbook  cover  such  as  wooden 
.matches,  stick  matches,  box  matches, 
kitchen  matches,  pocket  matches,  penny 
matches,  household  matches,  strike- 
anywhere  matches  (aka  “SAW” 
matches),  strike-on-box  matches  (aka 
“SOB”  matches),  fireplace  matches, 
barbeque/grill  matches,  fire  starters,  and 
wax  matches. 

The  merchandise  subject  to  this 
investigation  is  properly  classified 
under  subheading  3605.00.0060  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Subject 
merchandise  may  also  enter  under 
subheading  3605.00.0030  of  the  HTSUS. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

[FR  Doc.  E8-27893  Filed  11-21-08;  8:45  am] 
BILLING  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-533-849] 

Commodity  Matchbooks  From  India: 
Initiation  of  Countervailing  Duty 
Investigation 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

DATES:  Effective  Date:  November  24, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sean  Carey  or  Paul  Matino,  AD/CVD 
Operations,  Office  6,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-3964  and  (202) 
482—4146,  respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  October  29,  2008,  the  Department 
of  Commerce  (the  Department)  received 
a  petition  on  commodity  matchbooks 
from  India  filed  in  proper  form  by  D.D. 
Bean  &  Sons  Co.  (Petitioner),  a  domestic 
producer  of  commodity  matchbooks.  On 
November  3,  2008,  the  Department 


summarized  as  follows:  (1)  if  it  has  no  printing,  or 
is  printed  with  a  generic  message  such  as  “Thank 
You”  or  a  generic  image  such  as  the  American  Flag, 
or  printed  with  national  or  regional  store  brands  or 
corporate  brands,  it  is  commodity;  (2)  if  it  has 
printing,  and  the  printing  includes  the  name  of  a 
bar,  restaurant,  resort,  hotel,  club,  cafe/coffee  shop, 
grill,  pub,  eatery,  lounge,  casino,  barbecue,  or 
individual  establishment  prominently  displayed  on 
the  matchbook  cover,  it  is  promotional. 


Federal  Register/ Vol.  73,  No.  227 /Monday,  November  24,  2008 /Notices 


70969 


issued  requests  for  additional 
information  and  clarification  of  certain 
areas  of  the  petition  involving  general 
issues.  Based  on  the  Department’s 
request,  Petitioner  timely  filed 
additional  information  concerning  the 
petition  on  November  6,  2008.  On 
November  5,  2008,  the  Department 
issued  requests  for  additional 
information  and  clarification  of  some  of 
the  subsidy  allegations.  Based  on  the 
Department’s  requests,  Petitioner  timely 
filed  the  requested  additional 
information  on  November  10,  2008. 

On  November  13,  2008,  the 
Government  of  India  (GOI),  an 
interested  party  to  this  proceeding  as 
defined  in  section  771(9)(B)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act), 
submitted  a  letter  challenging  the 
definition  of  the  domestic  like  product 
in  analyzing  industry  support.  On 
November  17,  2008,  Petitioner  filed  its 
reply  to  this  challenge. 

In  accordance  with  section  702(b){l) 
of  the  Act,  Petitioner  alleges  that 
manufacturers,  producers  or  exporters 
of  commodity  matchbooks  in  India 
receive  countervailable  subsidies  within 
the  meaning  of  section  701  of  the  Act, 
and  that  imports  of  commodity 
matchbooks  materially  injure,  or 
threaten  material  injury  to,  an  industry 
in  the  United  States. 

The  Department  finds  that  Petitioner 
filed  this  petition  on  behalf  of  the 
domestic  industry  because  it  is  an 
interested  party  as  defined  in  section 
771(9)(G)  of  the  Act,  and  Petitioner  has 
demonstrated  sufficient  industry 
support  with  respect  to  the 
countervailing  duty  investigation  that  it 
is  requesting  the  Department  to  initiate 
(see  infra,  “Determination  of  Industry 
Support  for  the  Petition’’). 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1,  2007,  through  December  31, 
2007,  or  the  most  recently  completed 
fiscal  year  for  the  GOI  and  the  producers 
and  exporters  under  investigation, 
provided  the  GOI  and  the  companies 
have  the  same  fiscal  year.  See  19  CFR 
351.204(b)(2). 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  commodity  matchbooks. 
See  Attachment  I  to  this  notice  for  a 
complete  description  of  the 
merchandise  covered  by  this 
investigation. 

Comments  on  Scope  of  the  Investigation 

During  our  review  of  the  petition,  we 
discussed  the  scope  with  Petitioner  to 
ensure  that  it  is  an  accurate  reflection  of 
the  products  for  which  the  domestic 


industry  is  seeking  relief.  Moreover,  as 
discussed  in  the  preamble  to  the 
regulations,  we  are  setting  aside  a 
period  for  interested  parties  to  raise 
issues  regarding  product  coverage.  See 
Antidumping  Duties;  Countervailing 
Duties;  Final  Rule,  62  FR  27296,  27323 
(May  19,  1997).  The  Department 
encourages  all  interested  parties  to 
submit  such  comments  within  20 
calendar  days  of  the  publication  of  this 
notice.  Gomments  should  be  addressed 
to  Import  Administration’s  Gentral 
Records  Unit  (CRU),  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  The  period  of 
scope  consultations  is  intended  to 
provide  the  Department  with  ample 
opportunity  to  consider  all  comments 
and  to  consult  with  parties  prior  to  the 
issuance  of  the  preliminary 
determination. 

Consultations 

Pursuant  to  section  702(b)(4)(A)(ii)  of 
the  Act,  the  Department  invited 
representatives  of  the  GOI  for 
consultations  with  respect  to  the 
countervailing  duty  petition.  The 
Department  held  these  consultations  on 
November  17,  2008.  See  Memorandum 
to  the  File,  Consultations  with  the 
Government  of  India  Regarding  the 
Countervailing  Duty  Petition  on 
Commodity  Matchbooks  from  India, 
November  17,  2008,  and  on  file  in  the 
CRU,  Room  1117  of  the  main 
Department  of  Commerce  building. 

Determination  of  Industry  Support  for 
the  Petition 

Section  702(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  702(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (i)  At  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (ii)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition.  Moreover,  section  702(c)(4)(D) 
of  the  Act  provides  that,  if  the  petition 
does  not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 
the  Department  shall:  (i)  Poll  the 
industry  or  rely  on  other  information  in 
order  to  determine  if  there  is  support  for 
the  petition,  as  re’quired  by 
subparagraph  (A),  or  (ii)  determine 
industry  support  using  a  statistically 
valid  sampling  method. 


Section  771(4)(A)  of  the  Act  defines 
the  “industry”  as  the  producers  as  a 
whole  of  a  domestic  like  product.  Thus, 
to  determine  whether  a  pefition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  U.S. 
International  Trade  Commission  (ITC), 
which  is  responsible  for  determining 
whether  “the  domestic  industry”  has 
been  injured,  must  also  deterrriine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to  a 
separate  and  distinct  authority.  In 
addition,  the  Department’s 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  law.  See  USEC,  Inc.  v. 

United  States,  132  F.  Supp.  2d  1,  8  (GIT 
2001),  citing  Algoma  Steel  Corp.  Ltd.  v. 
United  States,  688  F.  Supp.  639,  644 
(GIT  1988),  aff’d  865  F.2d  240  (Fed.  Cir. 
1989),  cert,  denied,  492  U.S.-919  (1989). 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  “a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  title.”  Thus,  the 
reference  point  from  which  the 
dome.stic  like  product  analysis  begins  is 
“the  article  subject  to  an  investigation,” 
(i.e.  ,  the  class  or  kind  of  merchandise 
to  be  investigated,  which  normally  will 
be  the  scope  as  defined  in  the  petition). 

With  regard  to  the  domestic  like 
product.  Petitioner  does  not  offer  a 
definition  of  domestic  like  product 
distinct  from  the  scope  of  the 
investigation.  On  November  13,  2008, 
the  GOI  submitted  a  letter  challenging 
the  definition  of  the  dome.stic  like 
product.  See  the  GOI’s  November  13, 
2008  letter.  On  November  17,  2008, 
Petitioner  filed  its  reply  to  this 
challenge.  We  have  analyzed  these 
comments,  and  based  on  our  analysis  all 
of  the  iqformation  submitted  on  the 
record,  we  have  determined  that 
commodity  matchbooks  as  defined  by 
Petitioner  constitute  a  single  domestic 
like  product  and  we  have  analyzed 
industry  support  in  terms  of  that 
domestic  like  product.  For  a  discussion 
of  the  domestic  like  product  analysis  in 
this  case,  see  Countervailing  Duty 
Investigation  Initiation  Checklist: 
Commodity  Matchbooks  from  India 
(Initiation  Checklist),  at  Attachment  II 
(Analysis  of  Industry  Support  for  the 
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Petition),  on  file  in  the  CRU,  Room  1117 
of  the  main  Department  of  Commerce 
building. 

With  regard  to  section  702(c)(4)(A),  in 
determining  whether  Petitioner  has 
standing,  (j.e. ,  those  domestic  workers 
and  producers  supporting  the  petition 
account  for:  (1)  At  least  25  percent  of 
the  total  production  of  the  domestic  like 
product:  and  (2)  more  than  50  percent 
of  the  production  of  the  domestic  like 
product  produced  by  that  portion  of  the 
industry  expressing  support  for,  or 
opposition  to,  the  petition),  we 
considered  the  industry  support  data 
contained  in  the  petition  with  reference 
to  the  domestic  like  product  as  defined 
in  the  “Scope  of  Investigation”  section 
above.  According  to  Petitioner,  there  are 
three  producers  of  the  domestic  like 
product:  itself;  Bradley  Industries,  LLC; 
and  Atlas  Match  Corp.,  LLC.  (Atlas 
Match  Corp.  is  owned  by  Bradley 
Industries,  LLC.)  To  establish  industry 
support.  Petitioner  provided  its 
production  of  the  domestic  like  product 
for  calendar  year  2007.  In  addition, 
Bradley  Industries,  LLC,  provided  a 
letter  of  support  for  the  petition  and 
included  its  production  figures  for 
calendar  year  2007.  See  Petition  at  3;  see 
also  Letter  of  Support  filed  by  Bradley 
Industries,  LLC,  on  October  31,  2008. 

We  have  relied  upon  data  provided  by 
Petitioner  and  supporters  of  the  petition 
for  purposes  of  measuring  industry 
support.  For  further  discussion,  see 
Initiation  Checklist  at  Attachment  II. 

The  Department’s  review  of  the  data 
provided  in  the  petition,  and  other 
information  readily  available  to  the 
Department,  indicates  that  Petitioner 
has  established  industry  support.  First, 
the  petition  establishes  support  from 
domestic  producers  (or  workers) 
accounting  for  more  than  50  percent  of 
the  total  production  of  the  domestic  like 
product  and,  as  such,  the  Department  is 
not  required  to  take  further  action  in 
order  to  evaluate  industry  support  (e.g., 
polling).  See  Section  702(c)(4)(D)  of  the 
Act  and  Initiation  Checklist  at 
Attachment  II.  Second,  the  domestic 
producers  (or  workers)  have  met  the 
statutory  criteria  for  industry  support 
under  section  702(c)(4)(A)(i)  of  the  Act 
because  the  domestic  producers  (or 
workers)  who  support  the  petition 
account  for  at  least  25  percent  of  the 
total  production  of  the  domestic  like 
product.  See  Initiation  Checklist  at 
Attachment  II.  Finally,  the  domestic 
producers  (or  workers)  have  met  the 
statutory  criteria  for  industry  support 
under  section  702(c)(4)(A)(ii)  of  the  Act 
because  the  domestic  producers  (or 
workers)  who  support  the  petition 
account  for  more  than  50  percent  of  the 
production  of  the  domestic  like  product 


produced  by  that  portion  of  the  industry 
expressing  support  for,  or  opposition  to, 
the  petition.  Accordingly,  the 
Department  determines  that  the  petition 
was  filed  on  behalf  of  the  domestic 
industry  within  the  meaning  of  section 
702(b)(1)  of  the  Act.  See  Initiation 
Checklist  at  Attachment  II. 

The  Department  finds  that  Petitioner 
filed  the  petition  on  behalf  of  the 
domestic  industry  because  it  is  an 
interested  party  as  defined  in  section 
771(9)(C)  of  the  Act  and  has 
demonstrated  sufficient  industry 
support  with  respect  to  the 
countervailing  duty  investigation  that  it 
is  requesting  the  Department  initiate. 

See  Initiation  Checklist  at  Attachment  II. 

Injury  Test 

Because  India  is  a  “Subsidies 
Agreement  Country”  within  the 
meaning  of  section  701(b)  of  the  Act, 
section  701(a)(2)  of  the  Act  applies  to 
this  investigation.  Accordingly,  the  ITC 
must  determine  whether  imports  of  the 
subject  merchandise  from  India 
materially  injures,  or  threatens  material 
injury  to,  a  U.S.  industry. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

Petitioner  alleges  that  imports  of 
commodity  matchbooks  from  India  are 
benefitting  from  countervailable 
subsidies  and  that  such  imports  are 
causing  or  threaten  to  cause,  material 
injury  to  the  domestic  industry 
producing  commodity  matchbooks.  In 
addition.  Petitioner  alleges  that  subject 
imports  exceed  the  negligibility 
threshold  provided  for  under  section 
771(24)(A)  of  the  Act. 

Petitioner  contends  that  the  industry’s 
injured  condition  is  illustrated  by 
reduced  market  share,  underselling  and 
price  depressing  and  suppressing 
effects,  lost  sales  and  revenue,  reduced 
production  and  capacity  utilization, 
reduced  shipments,  reduced 
employment,  and  an  overall  decline  in 
financial  performance.  We  have 
assessed  the  allegations  and  supporting 
evidence  regarding  material  injury, 
threat  of  material  injury,  and  causation, 
and  we  have  determined  that  these 
allegations  are  properly  supported  by 
adequate  evidence  and  meet  the 
statutory  requirements  for  initiation.  See 
Initiation  Checklist  at  Attachment  III 
(Analysis  of  Allegations  and  Evidence  of 
Material  Injury  and  Causation  for  the 
Petition). 

Subsidy  Allegations 

Section  702(b)  of  the”'Act  requires  the 
Department  to  initiate  a  countervailing 
duty  proceeding  whenever  an  interested 
party  files  a  petition  on  behalf  of  an 


industry  that:  (1)  Alleges  the  elements 
necessary  for  an  imposition  of  a  duty 
under  section  701(a)  of  the  Act;  and  (2) 
is  accompanied  by  information 
reasonably  available  to  Petitioner 
supporting  the  allegations.  The 
Department  has  examined  the 
countervailing  duty  petition  on 
commodity  matchbooks  from  India  and 
found  that  it  complies  with  the 
requirements  of  section  702(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  702(b)  of  the  Act,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
of  commodity  matchbooks  from  India 
receive  countervailable  subsidies.  For  a 
discussion  of  evidence  supporting  our 
initiation  determination,  see  Initiation 
Checklist. 

We  are  including  in  our  investigation 
the  following  programs  alleged  in  the 
petition  to  have  provided 
countervailable  subsidies  to  producers 
or  exporters  of  the  subject  merchandise: 

A.  Export  Oriented  Unit  Scheme 

1.  Duty-Free  Import  of  Capital  Goods 
and  Raw  Materials 

2.  Reimbursement  of  Central  Sales 
Tax  Paid  on  Goods  Manufactured  in 
India 

3.  Duty  Drawback  on  Fuel  Procured 
from  Domestic  Oil  Companies 

4.  Exemption  from  Income  Tax  under 
Sections  lOA  and  lOB  of  Income 
Tax  Act 

B.  Export  Promotion  Capital  Goods 

Scheme 

C.  Duty  Entitlement  Passbook  Scheme 

D.  Advance  License  Program 

E.  Duty  Free  Import  Authorization 

Scheme 

F.  Pre-Shipment  and  Post-Shipment 

Export  Financing 

For  further  information  explaining 
why  the  Department  is  investigating 
these  programs,  see  Initiation  Checklist. 

We  are  not  including  in  our 
investigation  the  following  program 
alleged  to  benefit  producers  and 
exporters  of  the  subject  merchandise  in 
the  GOI:  Exemption  from  Payment  of 
Central  Excise  Duty  on  Goods  Procured 
from  a  Domestic  Tariff  Area  for  Goods 
Manufactured  in  India.  For  further 
explanation  of  the  Department’s 
decision  not  to  investigate  this  program, 
see  Initiation  Checklist. 

Respondent  Selection 

Petitioner  claims  that  there  is  only 
one  Indian  producer/ exporter  of 
commodity  matchbooks  that  shipped  to 
the  United  States  during  the  proposed 
POL  The  Department  intends  to  release 
U.S.  Customs  and  Border  Protection 
(CBP)  data  under  Administrative 
Protective  Order  (APO)  to  all  parties 
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with  access  to  information  protected  by 
APO  within  five  days  of  publication  of 
this  Federal  Register  notice.  The 
Department  invites  comments  regarding 
the  CBP  data  and  respondent  selection 
within  seven  days  of  publication  of  this 
Federal  Register  notice. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
702(bK4){A)(i)  of  the  Act,  a  copy  of  the 
public  version  of  the  petition  has  been 
provided  to  the  GOI.  To  the  extent’ 
practicable,  we  will  attempt  to  provide 
a  copy  of  the  public  version  of  the 
petition  to  each  exporter  named  in  the 
petition,  as  provided  under  19  CFR 
351.203(c)(2). 

rrc  Notification 

We  have  notified  the  ITC  of  our 
initiation,  as  required  by  section  702(d) 
of  the  Act. 

Preliminary  Determination  by  the  ITC 

The  rrc  will  preliminarily  determine, 
within  25  days  after  the  date  on  which 
it  receives  notice  of  the  initiation, 
whether  there  is  reasonable  indication 
that  imports  of  subsidized  commodity 
matchbooks  from  India  are  causing 
material  injury,  or  threatening  to  cause 
material  injury,  to  a  U.S.  industry.  See 
Section  703(a)(2)  of  the  Act.  A  negative 
ITC  determination  will  result  in  the 
investigation  being  terminated; 
otherwise,  the  investigation  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  November  18,  2008. 

Stephen  J.  Claeys, 

Deputy  Assistant  Secretary,  for  Antidumping 
and  Countervailing  Duty  Operations. 

Attachment  I 

Scope  of  the  Investigation  Covering 
Commodity  Matchbooks  from  India 

The  scope  of  this  investigation  covers 
commodity  matchbooks,  also  known  as 
commodity  book  matches,  paper 
matches  or  booklet  matches.  ^ 
Commodity  matchbooks  typically,  but 
do  not  necessarily,  consist  of  twenty 
match  stems  which  are  usually  made 
from  paperboard  or  similar  material 
tipped  with  a  match  head  composed  of 
any  chemical  formula.  The  match  stems 
may  be  stitched,  stapled  or  otherwise 
fastened  into  a  matchbook  cover  of  any 
material,  on  which  a  striking  strip 


>  Such  commodity  matchbooks  are  also  referred 
to  as  “for  resale”  because  they  always  enter  into 
retail  channels,  meaning  businesses  that  sell  a 
general  variety  of  tangible  merchandise,  e.g. 
convenience  stores,  supermarkets,  dollar  stores, 
drug  stores  and  mass  merchandisers. 


composed  of  any  chemical  formula  has 
been  applied  to  assist  in  the  ignition 
process. 

Commodity  matchbooks  included  in 
the  scope  of  this  investigation  may  or 
may  not  contain  printing.  For  example, 
they  may  have  no  printing  other  than 
the  identification  of  the  manufacturer  or 
importer.  Commodity  matchbooks  may 
also  be  printed  with  a  generic  message 
such  as  “Thank  You’’  or  a  generic  image 
such  as  the  American  Flag,  with  store 
brands  (e.g.,  Kroger,  7-Eleven,  Shurfine 
or  Giant);  product  brands  for  national  or 
regional  advertisers  such  as  cigarettes  or 
alcoholic  beverages;  or  with  corporate 
brands  for  national  or  regional 
distributors  (e.g.,  Penley  Corp.  or 
Diamond  Brands).  They  all  enter  retail 
distribution  channels.  Regardless  of  the 
materials  used  for  the  stems  of  the 
matches  and  regardless  of  the  way  the 
match  stems  are  fastened  to  the 
matchbook  cover,  all  commodity 
matchbooks  are  included  in  the  scope  of 
this  investigation. 

All  matchbooks,  including 
commodity  matchbooks,  typically 
comply  with  the  United  States 
Consumer  Product  Safety  Commission 
(CPSC)  Safety  Standard  for  Matchbooks, 
codified  at  16  CFR  1202.1  et.  seq. 

The  scope  of  this  investigation 
excludes  promotional  matchbooks,  often 
referred  to  as  “not  for  resale,”  or 
“specialty  advertising”  matchbooks,  as 
they  do  not  enter  into  retail  channels 
and  are  sold  to  businesses  that  provide 
hospitality,  dining,  drinking  or 
entertainment  services  to  their 
customers,  and  are  given  away  by  these 
businesses  as  promotional  items.  Such 
promotional  matchbooks  are 
distinguished  by  tbe  physical 
characteristic  of  having  the  name  and/ 
or  logo  of  a  bar,  restaurant,  resort,  hotel, 
club,  cafe  coffee  shop,  grill,  pub,  eatery, 
lounge,  casino,  barbecue  or  individual 
establishment  printed  prominently  on 
the  matchbook  cover.  Promotional 
matchbook  cover  printing  also  typically 
includes  the  address  and  the  phone 
number  of  the  business  or  establishment 
being  promoted.^  Also  excluded  are  all 
other  matches  that  are  not  fastened  into 
a  matchbook  cover  such  as  wooden 
matches,  stick  matches,  box  matches, 
kitchen  matches,  pocket  matches,  penny 


^  The  gross  distinctions  between  commodity 
matchbooks  and  promotional  matchbooks  may  be 
summarized  as  follows;  (1)  If  it  has  not  printing,  or 
is  printed  with  a  generic  message  such  as  “Thank 
You”  or  a  generic  image  such  as  the  American  Flag, 
or  printed  with  national  or  regional  store  brands  or 
corporate  brands,  it  is  commodity;  (2)  if  it  has 
printing,  and  the  printing  includes  the  name  of  a 
bar,  restaurant,  resort,  hotel,  club,  cafe/ coffee  shop, 
grill,  pub,  eatery,  lounge,  casino,  barbecue,  or 
individual  establishment  prominently  displayed  on 
the  matchbook  cover,  it  is  promotional. 


matches,  household  matches,  strike- 
anywhere  matches  (aka  “SAW” 
matches),  strike-on-box  matches  (aka 
“SOB”  matches),  fireplace  matches, 
barbeque/grill  matches,  fire  starters,  and 
wax  matches. 

The  merchandise  subject  to  this 
investigation  is  properly  classified 
under  subheading  3605.00.0060  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Subject 
merchandise  may  also  enter  under 
subheading  3605.00.0030  of  the  HTSUS. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

[FR  Doc.  E8-27875  Filed  11-21-08;  8;45  am] 
BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
(C-570-940) 

Certain  Tow-Behind  Lawn  Groomers 
and  Certain  Parts  Thereof  from  the 
People’s  Republic  of  China: 
Preiiminary  Affirmative  Countervailing 
Duty  Determination  and  Alignment  of 
Final  Countervailing  Duty 
Determination  with  Final  Antidumping 
Duty  Determination 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  preliminarily 
determines  that  countervailable 
subsidies  are  being  provided  to 
producers  and  exporters  of  certain  tow- 
behind  lawn  groomers  (lawn  groomers) 
and  certain  parts  thereof  from  the 
People’s  Republic  of  China  (PRC).  For 
information  on  the  estimated  subsidy 
rates,  see  the  “Suspension  of 
Liquidation”  section  of  this  notice.  This 
notice  also  serves  to  align  the  final 
countervailing  duty  (CVD) 
determination  in  this  investigation  with 
the  final  determination  in  the 
companion  antidumping  duty 
investigation  of  lawn  groomers  firom  the 
PRC. 

EFFECTIVE  DATE:  November  24,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Calvert  or  Jun  Jack  Zhao,  AD/CVD 
Operations,  Office  6,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-3586  and  (202) 
482-1396,  respectively. 

SUPPLEMENTARY  INFORMATION: 
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Case  History 

The  following  events  have  occurred 
since  the  publication  of  the 
Department’s  notice  of  initiation  in  the 
Federal  Register.  See  Certain  Tow- 
Behind  Lawn  Groomers  and  Certain 
Parts  Thereof  from  the  People’s 
Republic  of  China:  Initiation  of 
Countervailing  Duty  Investigation,  73  FR 
42324  (July  21,  2008)  [Initiation  Notice). 

On  August  14,  2008,  the  Department 
selected  as  mandatory  respondents  the 
two  largest  Chinese  producers/exporters 
of  lawn  groomers  that  could  reasonably 
be  examined,  Princeway  Furniture 
(Dong  Guan)  Co.,  Ltd.  and  Princeway 
Limited  (collectively,  Princeway)  and 
Jiashan  Superpower  Tools  Co.,  Ltd. 
(Superpower).  See  Memorandum  to 
Stephen  J.  Claeys,  Deputy  Assistant 
Secretary  for  Import  Administration, 
“Selection  of  Respondents  for  the 
Countervailing  Duty  Investigation  of 
Certain  Tow-Behind  Lawn  Groomers 
and  Certain  Peuts  Thereof  from  the 
People’s  Republic  of  China”  (August  14, 
2008)  (Respondent  Selection 
Memorandum).  A  public  version  of  this 
memorandum  is  on  file  in  the 
Department’s  Central  Records  Unit 
(CRU)  in  Room  1117  of  the  main 
Department  building.  On  August  18, 
2008,  we  issued  the  CVD  questionnaire 
to  the  Government  of  the  People’s 
Republic  of  China  (GOC),  requesting 
that  the  GOC  forward  the  company 
sections  of  the  questionnaire  to  the 
mandatory  respondent  companies. 

On  August  21,  2008,  the  International 
Trade  Commission  (ITC)  issued  its 
affirmative  preliminary  determination 
that  there  is  a  reasonable  indication  that 
an  industry  in  the  United  States  is 
materially  injured  by  reason  of  allegedly 
subsidized  imports  of  lawn  groomers 
ft-om  China.  See  Certain  Tow-Behind 
Lawn  Groomers  and  Parts  Thereof  From 
China  Determinations,  73  FR  49489 
(August  21,  2008);  and  Certain  Tow- 
Behind  Lawn  Groomers  and  Parts 
Thereof  from  China  (Preliminary), 
usrrc  Pub.  4028,  Inv.  Nos.  701-TA- 
457  and  731-TA-1153  (August  2008). 

On  August  26,  2008,  we  published  a 
postponement  of  the  preliminary 
determination  of  this  investigation  until 
November  17,  2008.  See  Certain  Tow- 
Behind  Lawn  Groomers  and  Certain 
Parts  Thereof  from  the  People’s 
Republic  of  China:  Postponement  of 
Preliminary  Determination  in  the 
Countervailing  Duty  Investigation,  73  FR 
50307  (August  26,  2008).  We  received 
responses  from  the  GOC  and  both 
mandatory  respondent  companies  on 
October  8,  2008.  We  issued 
supplemental  questionnaires  to 
Princeway  and  Superpower  on  October 


24,  2008,  and  to  the  GOC  on  October  29, 
2008.  Complete  responses  to  these 
questionnaires  are  due  November  18, 
2008. 

On  August  20,  2008,  Agri-Fab,  Inc. 
(Petitioner)  submitted  new  subsidy 
allegations  regarding  eight  programs.  On 
September  11,  2008,  the  GOC  submitted 
comments  on  these  allegations.  On 
October  8,  2008,  the  Department 
determined  to  investigate  all  of  these 
newly  alleged  subsidy  programs 
pursuant  to  section  775  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act).  See 
Memorandum  to  Barbara  E.  Tillman, 
Director  AD/CVD  Operations,  Office  6, 
“Countervailing  Duty  Investigation  of 
Certain  Tow-Behind  Lawn  Groomers 
and  Certain  Parts  Thereof  from  the 
People’s  Republic  of  China  (PRC): 
Initiation  Analysis  of  New  Subsidy 
Allegations”  (October  8,  2008). 
Questions  regarding  these  newly  alleged 
subsidies  were  sent  to  the  GOC  and  the 
mandatory  respondent  companies  on 
October  10,  2008.  The  GOC,  Princeway, 
and  Superpower  submitted  responses  to 
the  new  subsidy  allegations 
questionnaires  on  October  27,  2008. 

Alignment  of  Final  Countervailing  Duty 
Determination  With  Final  Antidumping 
Duty  Determination 

On  July  21,  2008,  the  Department 
initiated  the  CVD  and  antidumping  duty 
investigations  of  lawn  groomers  from 
the  PRC.  See  Initiation  Notice  and 
Certain  Tow  Behind  Lawn  Groomers 
and  Certain  Parts  Thereof  From  the 
People’s  Republic  of  China:  Initiation  of 
Antidumping  Duty  Investigation,  73  FR 
42315  (July  21,  2008).  The  CVD 
investigation  and  the  antidumping  duty 
investigation  have  the  same  scope  with 
regard  to  the  merchandise  covered. 

On  August  8,  2008,  Petitioner 
submitted  a  letter,  in  accordance  with 
section  705(a)(1)  of  the  Act,  requesting 
alignment  of  the  final  CVD  ' 
determination  with  the  final 
antidumping  duty  determination  of 
lawn  groomers  from  the  PRC.  Therefore, 
in  accordance  with  section  705(a)(1)  of 
the  Act  and  19  CFR  351.210(b)(4),  we 
are  aligning  the  final  CVD  determination 
with  the  final  antidumping  duty 
determination.  Consequently,  the  final 
CVD  determination  will  be  issued  on 
the  same  date  as  the  final  antidumping 
duty  determination,  which  is  currently 
scheduled  to  be  issued  no  later  than 
April  6,  2009,1  unless  postponed. 

Scope  Comments 

As  explained  in  the  preamble  to  the 
Department’s  regulations,  we  set  aside  a 

'  The  calculated  signature  date  is  April  5,  2009, 
a  Saturday.  The  next  business  day  is  April  6,  2009. 


period  of  time  in  the  Initiation  Notice 
for  parties  to  raise  issues  regarding 
product  coverage,  and  encouraged  all 
parties  to  submit  comments  within  21 
calendar  days  of  publication  of  that 
notice.  See  Antidumping  Duties; 
Countervailing  Duties;  Final  Rule,  62  FR 
27296,  27323  (May  19,  1997);  and 
Initiation  Notice,  73  FR  at  42324.  No 
such  comments  were  filed  on  the  record 
of  either  this  investigation  or  the 
companion  antidumping  duty 
investigation. 

Scope  of  the  Investigation 

The  scope  of  this  investigation  covers 
certain  non-motorized  tow  behind  lawn 
groomers,  manufactured  from  any 
material,  and  certain  parts  thereof.  Lawn 
groomers  are  defined  as  lawn  sweepers, 
aerators,  dethatchers,  and  spreaders. 
Unless  specifically  excluded,  lawn 
groomers  that  are  designed  to  perform  at 
least  one  of  the  functions  listed  above 
are  included  in  the  scope  of  this 
investigation,  even  if  the  lawn  groomer 
is  designed  to  perform  additional  non¬ 
subject  functions  (e.g.,  mowing). 

All  lawn  groomers  are  designed  to 
incorporate  a  hitch,  of  any 
configuration,  which  allows  the  product 
to  be  towed  behind  a  vehicle.  Lawn 
groomers  that  are  designed  to 
incorporate  both  a  hitch  and  a  push 
handle,  of  any  type,  are  also  covered  by 
the  scope  of  this  investigation.  The 
hitch  and  handle  may  be  permanently 
attached  or  removable,  and  they  may  be 
attached  on  opposite  sides  or  on  the 
same  side  of  the  lawn  groomer.  Lawn 
groomers  designed  to  incorporate  a 
hitch,  but  where  the  hitch  is  not 
attached  to  the  lawn  groomer,  are  also 
included  in  the  scope  of  the 
investigation. 

Lawn  sweepers  consist  of  a  frame,  as 
well  as  a  series  of  brushes  attached  to 
an  axle  or  shaft  which  allows  the 
brushing  component  to  rotate.  Lawn 
sweepers  also  include  a  container 
(which  is  a  receptacle  into  which  debris 
swept  from  the  lawn  or  turf  is 
deposited)  supported  by  the  frame. 
Aerators  consist  of  a  frame,  as  well  as 
an  aerating  component  that  is  attached 
to  an  axle  or  shaft  which  allows  the 
aerating  component  to  rotate.  The 
aerating  component  is  made  up  of  a  set 
of  knives  fixed  to  a  plate  (known  as  a 
“plug  aerator”),  a  series  of  discs  with 
protruding  spikes  (a  “spike  aerator”),  or 
any  other  configuration,  that  are 
designed  to  create  holes  or  cavities  in  a 
lawn  or  turf  surface.  Dethatchers  consist 
of  a  frame,  as  well  as  a  series  of  tines 
designed  to  remove  material  (e.g.,  dead 
grass  or  leaves)  or  other  debris  from  the 
lawn  or  turf.  The  dethatcher  tines  are 
attached  to  and  suspended  fi'om  the 
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frame.  Lawn  spreaders  consist  of  a 
frame,  as  well  as  a  hopper  (i.e.,  a 
container  of  any  size,  shape,  or  material) 
that  holds  a  media  to  be  spread  on  the 
lawn  or  turf.  The  media  can  be 
distributed  by  means  of  a  rotating 
spreader  plate  that  broadcasts  the  media 
(“broadcast  spreader”),  a  rotating 
agitator  that  allows  the  media  to  be 
released  at  a  consistent  rate  (“drop 
spreader”),  or  any  other  configuration. 

Lawn  dethatchers  with  a  net  fully- 
assembled  weight  (i.e.,  without  packing, 
additional  weights,  or  accessories)  of 
100  pounds  or  less  are  covered  by  the 
scope  of  the  investigation.  Other  lawn 
groomers-sweepers,  aerators,  and 
spreaders-with  a  net  fully-assembled 
weight  (i.e.,  without  packing,  additional 
weights,  or  accessories)  of  200  pounds 
or  less  are  covered  by  the  scope  of  the 
investigation. 

Also  included  in  the  scope  of  the 
investigation  are  modular  units, 
consisting  of  a  chassis  that  is  designed 
to  incorporate  a  hitch,  where  the  hitch 
may  or  may  not  be  included,  which 
allows  modules  that  perform  sweeping, 
aerating,  dethatching,  or  spreading 
operations  to  be  interchanged.  Modular 
units-when  imported  with  one  or  more 
lawn  grooming  modules-with  a  fully 
assembled  net  weight  (i.e.,  without 
packing,  additional  weights,  or 
accessories)  of  200  pounds  or  less  when 
including  a  single  module,  are  included 
in  the  scope  of  the  investigation. 
Modular  unit  chasses,  imported  without 
a  lawn  grooming  module  and  with  a 
fully  assembled  net  weight  (i.e.,  without 
packing,  additional  weights,  or 
accessories)  of  125  pounds  or  less,  are 
also  covered  by  the  scope  of  the  order. 
When  imported  separately,  modules 
that  are  designed  to  perform  subject 
lawn  grooming  functions  (i.e.,  sweeping, 
aerating,  dethatching,  or  spreading), 
with  a  fully  assembled  net  weight  (i.e., 
without  packing,  additional  weights,  or 
accessories)  of  75  pounds  or  less,  and 
that  are  imported  with  or  without  a 
hitch,  are  also  covered  by  the  scope. 

Lawn  groomers,  assembled  or 
unassembled,  are  covered  by  this 
investigation.  For  purposes  of  this 
investigation,  “unassembled  lawn 
groomers”  consist  of  either  1)  all  parts 
necessary  to  make  a  fully  assembled 
lawn  groomer,  or  2)  any  combination  of 
parts,  constituting  a  less  than  complete, 
unassembled  lawn  groomer,  with  a 
minimum  of  two  of  the  following 
“major  components”: 

1)  an  assembled  or  unassembled 
brush  housing  designed  to  be  used 
in  a  lawn  sweeper,  where  a  brush 
housing  is  defined  as  a  component 
housing  the  brush  assembly,  and 
consisting  of  a  wrapper  which 


covers  the  brush  assembly  and  two 
end  plates  attached  to  the  wrapper; 

2)  a  sweeper  brush; 

3)  an  aerator  or  dethatcher  weight 
tray,  or  similar  component  designed 
to  allow  weights  of  any  sort  to  be 
added  to  the  unit; 

4)  a  spreader  hopper; 

5)  a  rotating  spreader  plate  or  agitator, 
or  other  component  designed  for 
distributing  media  in  a  lawn 
spreader; 

6)  aethatcher  tines; 

7)  aerator  spikes,  plugs,  or  other 
aerating  component;  or 

8)  a  hitch. 

The  major  components  or  parts  of 
lawn  groomers  that  are  individually 
covered  by  this  investigation  under  the 
term  “certain  parts  thereof’  are:  (1) 
brush  housings,  where  the  wrapper  and 
end  plates  incorporating  the  brush 
assembly  may  be  individual  pieces  or  a 
single  piece;  and  (2)  weight  trays,  or 
similar  components  designed  to  allow 
weights  of  any  sort  to  be  added  to  a 
dethatcher  or  an  aerator  unit. 

The  products  for  which  relief  is 
sought  specifically  exclude  the 
following:  1)  agricultural  implements 
designed  to  work  (e.g.,  churn,  burrow, 
till,  etc.)  soil,  such  as  cultivators, 
harrows,  and  plows;  2)  lawn  or  farm 
carts  and  wagons  that  do  not  groom 
lawns;  3)  grooming  products 
incorporating  a  motor  or  an  engine  for 
the  purpose  of  operating  and/or 
propelling  the  lawn  groomer;  4)  lawn 
groomers  that  are  designed  to  be  hand 
held  or  are  designed  to  be  attached 
directly  to  the  frame  of  a  vehicle,  rather 
than  towed;  5)  “push”  lawn  grooming 
products  that  incorporate  a  push  handle 
rather  than  a  hitch,  and  which  are 
designed  solely  to  be  manually 
operated;  6)  dethatchers  with  a  net 
assembled  weight  (i.e.,  without  packing, 
additional  weights,  or  accessories)  of 
more  than  100  pounds,  or  lawn 
groomers-sweepers,  aerators,  and 
spreaders-with  a  net  fully-assembled 
weight  (i.e.,  without  pacldng,  additional 
weights,  or  accessories)  of  more  than 
200  pounds;  and  7)  lawn  rollers 
designed  to  flatten  grass  and  turf, 
including  lawn  rollers  which 
incorporate  an  aerator  component  (e.g., 
“drum-style”  spike  aerators). 

The  lawn  groomers  that  are  the 
subject  of  this  investigation  are 
currently  classifiable  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  statistical  reporting  numbers 
8432.40.0000,  8432.80.0000, 
8432.90.0030,  8432.90.0080, 
8479.89.9897,  8479.90.9496,  and 
9603.50.0000.  These  HTSUS  provisions 
are  given  for  reference  and  customs 
purposes  only,  and  the  description  of 


merchandise  is  dispositive  for 
determining  the  scope  of  the  product. 

Period  of  Investigation 

The  period  for  which  we  are 
measuring  subsidies,  i.e.,  the  period  of 
investigation  (POI),  is  January  1,  2007 
through  December  31,  2007. 

Application  of  the  Countervailing  Duty 
Law  to  Imports  From  the  PRC 

On  October  25,  2007,  the  Department 
published  Coated  Free  Sheet  Paper  from 
the  People’s  Republic  of  China:  Final 
Affirmative  Countervailing  Duty 
Determination,  72  FR  60645  (October 
25,  2007)  [CFSfrom  the  PRC),  and  the 
accompanying  Issues  and  Decision 
Memorandum  (CFS  Decision 
Memorandum).  In  CFS  from  the  PRC, 
the  Department  found  that,  “given  the 
substantial  differences  between  the 
Soviet-style  economies  and  the  PRC’s 
economy  in  recent  years,  the 
Department’s  previous  decision  not  to 
apply  the  CVD  law  to  these  Soviet-style 
economies  does  not  act  as  a  bar  to 
proceeding  with  a  CVD  investigation 
involving  products  from  the  {PRC}.” 

See  CFS  Decision  Memorandum,  at 
Comments  1  and  6. 

The  Department  has  subsequently 
affirmed  its  decision  to  apply  the  CVD 
law  to  the  PRC  in  several  final 
determinations,  most  recently  in 
Lightweight  Thermal  Paper  From  the 
People’s  Republic  of  China:  Final 
Affirmative  Countervailing  Duty 
Determination,  73  FR  57323  (October  2, 
2008)  [LWTP  from  the  PRC),  and  the 
accompanying  Issues  and  Decision 
Memorandum  (LWTP  Decision 
Memorandum). 

Additionally,  for  the  reasons  stated  in 
the  LWTP  Decision  Memorandum,  we 
are  using  the  date  of  December  11,  2001, 
the  date  on  which  the  PRC  became  a 
member  of  the  World  Trade 
Organization,  as  the  date  from  which 
the  Department  will  identify  and 
measure  subsidies  in  the  PRC  for 
purposes  of  this  preliminary 
determination*  See  LWTP  Decision 
Memorandum,  at  Comment  2. 

Subsidies  Valuation  Information 

Allocation  Period 

The  average  useful  life  (AUL)  period 
in  this  proceeding  as  described  in  19 
CFR  351.524(d)(2)  is  10  years  according 
to  the  U.S.  Internal  Revenue  Service’s 
1977  Class  Life  Asset  Depreciation 
Range  System  for  assets  used  to 
manufacture  lawn  groomers.  No  party  in 
this  proceeding  has  disputed  this 
allocation  period. 
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Denominator  and  Attribution  of 
Subsidies 

When  selecting  an  appropriate 
denominator  for  use  in  calculating  the 
ad  valorem  countervailable  subsidy  rate, 
the  Department  considered  the  bases  for 
Princeway’s  and  Superpower’s  approval 
of  benefits  under  each  program  at  issue. 
For  export  related  subsidies,  the 
Department  attributed  the  subsidies 
only  to  products  exported  by  the 
respondents  and  used  export  sales  as 
the  denominator.  See  19  CFR 
351.525(b)(2).  For  all  other  non-export 
related  subsidies,  the  Department  has 
attributed  these  subsidies  to  the  total 
sales  of  all  products  of  Princeway  and 
Superpower  and  used  total  sales  as  the 
denominator  in  our  calculations.  See  19 
CFR  351.525(b)(3). 

Princeway  Furniture  (Dong  Guan)  Co., 
Ltd.  is  owned  by  and  sells  through  its 
affiliate  Princeway  Limited  for  tax  and 
currency  control  purposes.  Princeway’s 
production  facility  is  located  in 
Guangdong  Province;  therefore,  we  are 
relying  on  the  sales  figures  recorded  in 
the  income  statements  of  Princeway 
Furniture  (Dong  Guan)  Co.,  Ltd.  as 
denominators.  See  19  CFR 
351.525(b)(6)(i).  Moreover,  Princeway 
has  not  provided  a  justification  for  using 
any  other  sales  figures  as  denominators 
such  as  the  Department  examined  in  our 
investigation  of  coated  fi'ee  sheet  paper 
from  the  PRC.  See  CFS  Decision 
Memorandum,  at  Comment  23. 
Superpower  reported  that  it  had  no 
cross-owned  affiliates  that  received 
subsidies  and  no  affiliates  involved  in 
its  sales  transactions;  therefore,  we  are 
using  Superpower’s  sales  figures  as 
denominators.  Id. 

Discount  Rate  for  Allocation 

Consistent  with  19  CFR 
351.524(3)(i)(A),  we  used  as  our 
discount  rate  a  long-term  interest  rate 
calculated  according  to  the  methodology 
that  we  used  recently  in  our  thermal 
paper  investigation  for  the  year  in 
which  the  government  agreed  to  provide 
the  benefit.  See  LWTP  Decision 
Memorandum,  at  Comments  8  and  9. 

The  rates  reported  in  International 
Financial  Statistics  represent  short-  and 
medium-term  lending.  However,  there 
are  no  sufficient  publicly-available 
long-term  interest  rate  data  upon  which 
to  base  a  robust  benchmark  for  long¬ 
term  loans.  To  address  this  problem,  the 
Department  developed  an  adjustment  to 
medium-term  rates  to  convert  them  to 
long-term  rates  using  Bloomberg  U.S. 
corporate  BB-rated  bond  rates.  See  id., 
at  Comment  9.  Because  the  short-term 
benchmark  covers  loans  up  to  two  years, 
we  have  calculated  the  long-term 


adjustment  based  on  the  difference 
between  (1)  the  two-year  BB-rated  bond 
rate  and  (2)  the  10-year  BB-rated  bond 
rate  because  10  years  is  the  AUL  in  this 
case.  See,  also.  Memorandum  to  the 
File,  “Preliminary  Calculation 
Memorandum  for  Princeway  Furniture 
(Dong  Guan)  Co.,  Ltd.  and  Princeway 
Limited’’  (November  17,  2008)  for  a 
more  detailed  discussion  of  the  discount 
rate  methodology. 

Use  of  Facts  Otherwise  Available  and 
Adverse  Inferences 

Sections  776(a)(1)  and  (2)  of  the  Act 
provide  that  the  Department  shall  apply 
“facts  otherwise  available”  if  necessary 
information  is  not  on  the  record  or  an 
interested  party  or  any  other  person:  (A) 
withholds  information  that  has  been 
requested;  (B)  fails  to  provide 
information  within  the  deadlines 
established,  or  in  the  form  and  manner 
requested  by  the  Department,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782 
of  the  Act;  (C)  significantly  impedes  a 
proceeding;  or  (D)  provides  information 
that  cannot  be  verified  as  provided  by 
section  782(i)  of  the  Act.  Section  776(b) 
of  the  Act  further  provides  that  the 
Department  may  use  an  adverse 
inference  in  applying  the  facts 
otherwise  available  when  a  party  has 
failed  to  cooperate  by  not  acting  to  the 
best  of  its  ability  to  comply  with  a 
request  for  information. 

Non-Cooperative  Companies 

In  the  instant  investigation,  the 
following  five  companies  provided  no 
response  to  the  Department’s  “quantity 
and  value”  questionnaire  issued  during 
the  respondent  selection  process: 
Qingdao  Hundai  Tools  Co.,  Ltd., 

Qingdao  Taifa  Group  Co.,  Ltd.,  Maxchief 
Investments  Ltd.,  Qingdao  EA  Huabang 
Instrument  Co.,  Ltd.,  and  World  Factory 
Inc.  (collectively,  non-cooperative 
companies).  We  attempted  twice  to 
solicit  quantity  and  value  information 
from  the  first  four  of  these  companies, 
and  confirmed  delivery  of  our 
questionnaires  through  Federal  Express. 
In  our  second  attempt,  we  warned  that 
“{fjailure  to  respond  to  this 
questionnaire  may  result  in  the 
Department  determining  that  your 
company  has  decided  not  to  participate 
in  this  proceeding  and  that  your 
company  has  not  cooperated  to  the  best 
of  its  ability.  As  a  consequence,  the 
Department  would  consider  applying 
facts  available  with  an  adverse  inference 
in  accordance  with  section  776(b)  of  the 
Tariff  Act  of  1930.”  See  Letters  to 
Hangzhou  Geesun  International  Co., 

Ltd.,  et  al.,  from  Barbara  E.  Tillman, 
Director,  AD/CVD  Operations,  Office  6, 
“Quantity  and  Value  Questionnaire  for 


the  Countervailing  Duty  Investigation  of 
Certain  Tow-Behind  Lawn  Groomers 
and  Certain  Parts  Thereof  from  the 
People’s  Republic  of  China”  (August  4, 
2008).  World  Factory  Inc.  refused 
delivery  of  our  first  questionnaire.  See 
Respondent  Selection  Memorandum  for 
the  details  of  our  attempts  to  solicit 
information  from  12  producers  and 
exporters  identified  in  the  petition. 

In  the  instant  investigation,  the  non- 
cooperative  companies  withheld 
requested  information  and  significantly 
impeded  this  proceeding.  Specifically, 
by  not  responding  to  requests  for 
information  concerning  the  quantity  and 
value  of  their  sales,  they  impeded  the 
Department’s  ability  to  select  the  most 
appropriate  respondents  in  this 
investigation.  Thus,  in  reaching  our 
preliminary  determination,  pursuant  to 
sections  776(a)(2)(A)  and  (C)  of  the  Act, 
we  have  based  the  CVD  rate  for  the  non- 
cooperative  companies  on  facts 
otherwise  available. 

We  also  determine  that  an  adverse 
inference  is  warranted,  pursuant  to 
section  776(b)  of  the  Act.  By  failing  to 
submit  responses  to  the  Department’s 
quantity  and  value  questionnaires,  these 
companies  did  not  cooperate  to  the  best 
of  their  ability  in  this  investigation. 
Accordingly,  we  find  that  an  adverse 
inference  is  warranted  to  ensure  that  the 
non-cooperating  companies  will  not 
obtain  a  more  favorable  result  than  had 
they  fully  complied  with  our  request  for 
information. 

In  deciding  which  facts  to  use  as 
adverse  facts  available  (AFA),  section 
776(b)  of  the  Act  and  19  CFR 
351.308(c)(1)  authorize  the  Department 
to  rely  on  information  derived  from:  (1) 
the  petition;  (2)  a  final  determination  in 
the  investigation;  (3)  any  previous 
review  or  determination;  or  (4)  any 
other  information  placed  on  the  record. 
It  is  the  Department’s  practice  to  select, 
as  AFA,  the  highest  calculated  rate  in 
any  segment  of  the  proceeding.  See,  e.g.. 
Laminated  Woven  Sacks  From  the 
People’s  Republic  of  China:  Final 
Affirmative  Countervailing  Duty 
Determination  and  Final  Affirmative 
Determination,  in  Part,  of  Critical 
Circumstances,  73  FR  35639  (June  24, 
2008)  (LWS  from  the  PRC)  and  the 
accompanying  Issues  and  Decision 
Memorandum  (LWS  Decision 
Memorandum)  at  “Selection  of  the 
Adver.se  Facts  Available”. 

The  Department’s  practice  when 
selecting  an  adverse  rate  from  among 
the  possible  sources  of  information  is  to 
ensure  that  the  margin  is  sufficiently 
adverse  “as  to  effectuate  the  statutory 
purposes  of  the  adverse  facts  available 
rule  to  induce  respondents  to  provide 
the  Department  with  complete  and 
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accurate  information  in  a  timely 
manner.”  See,  e.g..  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Static  Random  Access 
Memory  Semiconductors  From  Taiwan, 
63  FR  8909,  8932  (February  23,  1998). 
The  Department’s  practice  also  ensures 
“that  the  party  does  not  obtain  a  more 
favorable  result  by  failing  to  cooperate 
than  if  it  had  cooperated  fully.”  See 
Statement  of  Administrative  Action 
(SAA)  accompanying  the  Uruguay 
Round  Agreements  Act,  H.R.  Rep.  No. 
103-316,  Vol.  I,  at  870  (1994).  In 
choosing  the  appropriate  balance 
between  providing  a  respondent  with  an 
incentive  to  respond  accurately  and 
imposing  a  rate  that  is  reasonably 
related  to  the  respondent’s  prior 
commercial  activity,  selecting  the 
highest  prior  margin  “reflects  a  common 
sense  inference  that  the  highest  prior 
margin  is  the  most  probative  evidence  of 
current  margins,  because,  if  it  were  not 
so,  the  importer,  knowing  of  the  rule, 
would  have  produced  current 
information  showing  the  margin  to  be 
less.”  See  Rhone  Poulenc,  Inc.  v.  United 
States,  899  F.2d  1185,  1190  (Fed.  Cir. 
1990). 

For  the  preliminary  determination, 
consistent  with  the  Department’s  recent 
practice,  we  are  computing  a  total  AFA 
rate  for  the  non-cooperating  companies 
generally  using  program-specific  rates 
determined  for  the  cooperating 
respondents  or  past  cases.  Specifically, 
for  programs  other  than  those  involving 
income  tax  exemptions  and  reductions, 
we  will  apply  the  highest  calculated  rate 
for  the  identical  program  in  this 
investigation  if  a  responding  company 
used  the  identical  program.  If  there  is  no 
identical  program  match  within  the 
investigation,  we  will  use  the  highest 
non-de  minimis  rate  calculated  for  the 
same  or  similar  program  in  another  PRC 
CVD  investigation.  Absent  an  above-de 
minimis  subsidy  rate  calculated  for  the 
same  or  similar  program,  we  will  apply 
the  highest  calculated  subsidy  rate  for 
any  program  otherwise  listed  that  could 
conceivably  be  used  by  the  non¬ 
cooperating  companies.  See,  e.g.,  LWTP 
Decision  Memorandum,  at  Comment  3. 

Also,  as  explained  in  the  Initiation 
Notice,  and  accompanying  Initiation 
Checklist,  where  the  GOC  can 
demonstrate  through  complete, 
verifiable,  positive  evidence  that  non- 
cooperative  companies  (including  all 
their  facilities  and  cross-owned 
affiliates)  are  not  located  in  particular 
provinces  whose  subsidies  are  being 
investigated,  the  Department  will  not 
include  those  provincial  programs  in 
determining  the  countervail^ble  subsidy 
rate  for  the  non-cooperative  companies. 
In  this  investigation,  the  GOC  did  not 


provide  any  such  information. 

Therefore,  the  Department  included  all 
provincial  programs  in  determining  the 
countervailable  subsidy  rate  for  the 
non-cooperative  companies. 

Foreign-Invested  Enterprise  (FIE) 
Income  Tax  Rate  Reduction  and 
Exemption  Programs 

For  the  11  income  tax  rate  reduction 
or  exemption  programs,^  we  have 
applied  an  adverse  inference  that  the 
non-cooperative  companies  paid  no 
income  taxes  during  the  POI. 

Information  from  the  petition  indicates 
that  during  the  POI,  the  standard 
income  tax  rate  for  corporations  was  30 
percent;  there  was  an  additional  local 
income  tax  of  3  percent.  See  Petitioner’s 
June  24,  2008  Submission,  at  Exhibit  II- 
21.  Therefore,  the  highest  possible 
benefit  for  all  income  tax  reduction  or 
exemption  programs  combined  is  33 
percent.  Thus,  we  are  applying  a 
countervailable  rate  of  33  percent  on  an 
overall  basis  for  these  11  income  tax 
programs  (i.e.,  these  11  income  tax 
programs  combined  to  provide  a 
countervailable  benefit  of  33  percent). 
This  33  percent  AFA  rate  does  not  apply 
to  tax  credit  or  tax  refund  programs. 

See,  e.g.,.CFS  Decision  Memorandum,  at 
3;  see,  also,  LWTP  Decision 
Memorandum,  at  Comment  3. 

Income  Tax  Credit  and  Refund 
Programs 

For  the  “Refund  of  Enterprise  Income 
Taxes  on  FIE  Profits  Reinvested  in  an 
Export-Oriented  Enterprise”  program,  a 
tax  refund  program,  we  have 
preliminarily  determined  to  apply  the 
rate  calculated  for  Superpower  under 
the  same  program  in  this  investigation, 
which  is  0.64  percent.  Neither  of  the 
two  mandatory  respondents  used  the 
three  remaining  income  tax  credit  and 
refund  programs,^  and  the  Department 
has  not  calculated  a  non-de  minimis 


2  "Two  Free,  Three  Half  Tax  Exemption  for  FIEs; 
Income  Tax  Reductions  for  Export-Oriented 
Enterprises;  Reduced  Income  Taxes  Based  on 
Oeographic  Location  -  Zhejiang  and  Shandong 
Provinces:  Income  Tax  Programs  for  FIEs  in 
Zhejiang  Province;  Income  Tax  Programs  in  the 
Huimin  Industrial  Park  in  Zhejiang  Province; 
Income  Tax  Programs  in  the  Hangzhou  Export 
Processing  Zone  in  Zhejiang  Province;  Income  Tax 
Programs  for  FIEs  Located  in  Qingdao  Municipality; 
Income  Tax  Programs  in  the  Lingang  Processing 
Industrial  Zone  in  Qingdao  Municipality;  Income 
Tax  Programs  for  FIEs  in  Guangdong  Province; 
Income  Tax  Programs  for  FIEs  in  Dongguan  City, 
Guangdong  Province:  and  Income  Tax  Programs  for 
Export-Oriented  FIEs  in  Dongguan  City,  Guangdong 
Province. 

3  Income  Tax  Credits  for  FIEs  Purchasing 
Domestically  Produced  Equipment:  Income  Tax 
Credits  on  Purchases  of  Domestically  Produced 
Equipment  by  Domestically-Owned  Companies; 
and  Income  Tax  Offsets  and/or  Refunds  for  FIEs 
Purchasing  Domestic  Equipment  in  Qingdao 
Municipality. 


rate  for  any  of  these  programs  in  any 
prior  investigation.  Therefore,  for  each 
of  these  three  tax  credit  and  refund 
programs,  we  have  preliminarily 
determined  to  apply  the  highest  non-c/e 
minimis  rate  for  any  indirect  tax 
program  from  a  PRC  CVD  investigation 
because,  after  examining  each  PRC  CVD 
final  determination,  there  were  only  de 
minimis  rates  for  income  tax  credit  or 
refund  programs  from  prior 
investigations.  The  rate  we  selected  for 
these  programs  is  1.51  percent,  the  rate 
calculated  for  respondent  Gold  East 
Paper  (Jiangsu)  Co.,  Ltd.  (GE)  for  the 
“VAT  and  Tariff  Exemptions  on 
Imported  Equipment”  program  in  CFS 
from  the  PRC.  See  CFS  Decision 
Memorandum,  at  13-14. 

Value  Added  Tax  (VAT)  and  Tariff 
Exemptions  and  Rebates  for  Equipment 
Programs 

For  the  “VAT  and  Import  Tariff 
Exemption  for  Imported  Equipment” 
program,  we  have  preliminarily 
determined  to  apply  the  rate  calculated 
for  Princeway  under  this  program  in 
this  investigation,  which  is  0.49 
percent.'*  Neither  of  the  two  mandatory 
respondents  used  the  “VAT  Exemption 
for  Domestically  Produced  Equipment” 
program.  Therefore,  for  this  program,  we 
have  preliminarily  determined  to  apply 
the  highest  non-de  minimis  rate  for  the 
identical  program  from  CFS  from  the 
PRC:  1.51  percent,  GE’s  calculated  rate 
for  the  program  “VAT  and  Tariff 
Exemptions  on  Imported  Equipment.” 
See  id. 

Export  Promotion  Programs 

Neither  of  the  mandatory  respondents 
used  the  “Export-Based  Reward’ 
Programs  for  Enterprises  in  Zhejiang 
Province”  program,  the  “Refunds  of 
Legal  Fees  Paid  in  Antidumping  and 
Countervailing  Duty  Investigation  in 
Zhejiang'Province  and  Jiashan  County” 
program,  the  “Export-Based  Reward’ 
Subsidies  for  Enterprises  in  Huimin 
Industrial  Park”  program,  or  the  “Funds 
for  Outward  Expansion’  of  Industries  in 
Guangdong  Province”  program.  The 
Department  has  not  calculated  a  non-c/e 
minimis  rate  for  any  similar  program  in 
any  prior  investigation.  Therefore,  for 
these  four  programs,  we  have 
preliminarily  determined  to  apply  the 
highest  calculated  subsidy  rate  for  any 
program  otherwise  listed  that  could 
conceivably  have  been  used  by  the  non¬ 
cooperating  companies:  44.91  percent. 


As  discussed  below  under  “Programs 
Preliminarily  Determined  To  Be  Not  Used  by 
Princeway  and  Superpower,”  the  Department  has 
preliminarily  determined  that  there  are  only  two 
VAT  exemptions  and  rebates  for  equipment 
programs  under  investigation. 
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the  rate  calculated  for  Kingland  for  the 
“Provision  of  Hot-Rolled  Steel  at  Less 
than  Adequate  Remuneration”  program 
in  the  investigation  of  circular  welded 
carbon  quality  steel  pipe.  See 
Memorcmdum  to  Susan  Kuhbach, 
Director,  Office  1,  AD/CVD  Operations, 
“Countervailing  Duty  Investigation: 
Circular  Welded  Carbon-Quality  Steel 
Pipe  from  the  People’s  Republic  of 
China:  Ministerial  Error  Allegation,” 
(July  2,  2008)  at  7. 

In  addition,  neither  of  the  two 
mandatory  respondents  used  the 
program  “Preferential  Loans  and 
Development  Funds’  for  Export- 
Oriented  Enterprises  in  Guangdong 
Province,”  and  the  Department  has  not 
calculated  a  non-de  minimis  rate  for 
this  program  in  any  other  PRC  CVD 
investigation.  Therefore,  we  have 
preliminarily  determined  to  apply  the 
highest  non-de  minimis  rate  for  a  loan 
program  from  a  PRC  CVD  investigation: 
7.99  percent,  the  rate  calculated  for 
Guangdong  Guanhao  High-Tech  Co., 

Ltd.  for  the  program  “Government 
Policy  Lending”  in  LWTP  from  the  PRC. 
See  LWTP  Decision  Memorandum,  at 
11-12. 

Provision  of  Land  at  Less  Than 
Adequate  Remuneration  (LTAR) 
Programs 

Finally,  neither  of  the  mandatory 
respondents  used  the  “Provision  of 
Land  for  LTAR  for  Export-Oriented  FIEs 
Located  in  Shandong  Province” 
program,  or  the  “Provision  of  Land  for 
LTAR  for  Export-Oriented  FIEs  Located 
in  Qingdao  Municipality”  program. 
Therefore,  for  these  two  programs,  we 
have  preliminarily  determined  to  apply 
the  highest  non-de  minimis  rate  for  a 
similar  land  at  LTAR  program  from  a 
PRC  CVD  investigation:  13.36  percent, 
the  rate  calculated  for  Zibo  Aifudi 
Plastic  Packaging  Company  Limited  in 
LWS  from  the  PRC.  See  LWS  Decision 
Memorandum,  at  14-18. 

Allegations  Not  Affecting  the  AFA  Rate 

As  discussed  below,  we  have 
preliminarily  determined  that  we 
require  more  information  regarding  the 
“Provision  of  Hot-Rolled  Steel  at  Less 
Than  Adequate  Remuneration”  program 
and  the  “VAT  Export  Rebate”  program.® 
Also  as  discussed  below,  we  have 
preliminarily  determined  that  producers 
and  exporters  of  lawn  groomers  are 
ineligible  for  benefits  under  programs 
related  to  consumption  taxes.  Therefore, 


®  As  discussed  below  under  “Programs 
Preliminarily  Determined  To  Be  Not  Used  by 
Princeway  and  Superpower,”  the  Department  has 
preliminarily  determined  that  there  is  only  one 
VAT  export  rebates  program  under  investigation. 


these  programs  are  not  reflected  in  the 
calculation  of  our  AFA  rate. 

Section  776(c)  of  the  Act  provides 
that,  when  the  Department  relies  on 
secondary  information  rather  than  on 
information  obtained  in  the  course  of  an 
investigation  or  review,  it  shall,  to  the 
extent  practicable,  corroborate  that 
information  from  independent  sources 
that  are  reasonably  at  its  disposal. 
Secondary  information  is  “information 
derived  from  the  petition  that  gave  rise 
to  the  investigation  or  review,  the  final 
determination  concerning  the  subject 
merchandise,  or  any  previous  review 
under  section  751  concerning  the 
subject  merchandise.”  See,  e.g.,  SAA,  at 
870.  It  is  the  Department’s  practice  to 
consider  information  to  be  corroborated 
if  it  has  probative  value.  Id.  Further,  it 
is  also  the  Department’s  practice  to 
corroborate  secondary  information,  the 
Department  will,  to  the  extent 
practicable,  by  examining  the  reliability 
and  relevance  of  the  information  to  be 
used.  See,  e.g.,  SAA,  at  869.  However, 
it  is  also  our  practice  that  we  need  not 
prove  that  the  selected  facts  available 
are  the  best  alternative  information. 

When  the  Department  applies  AFA,  to 
the  extent  practicable,  it  will  determine 
whether  such  information  has  probative 
value  by  evaluating  the  reliability  and 
relevance  of  the  information  used.  With 
regard  to  the  reliability  aspect  of 
corroboration,  we  note  that  these  rates 
were  calculated  in  prior  final  CVD 
determinations.  No  information  has 
been  presented  that  calls  into  question 
the  reliability  of  these  calculated  rates 
that  we  are  applying  as  AFA.  Unlike 
other  types  of  information,  such  as 
publicly  available  data  on  the  national 
inflation  rate  of  a  given  country  or 
national  average  interest  rates,  there 
typically  are  no  independent  sources  for 
data  on  company-specific  benefits 
resulting  from  countervailable  subsidy 
programs. 

With  respect  to  the  relevance  aspect 
of  corroborating  the  rates  selected,  the 
Department  will  consider  information 
reasonably  at  its  disposal  in  considering 
the  relevance  of  information  used  to 
calculate  a  countervailable  subsidy 
benefit.  Where  circumstances  indicate 
that  the  information  is  not  appropriate 
as  AFA,  the  Department  will  not  use  it. 
See,  e.g..  Fresh  Cut  Flowers  From 
Mexico;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  61  FR 
6812,  6814  (February  22,  1996). 

The  Department  has  reviewed  the 
information  concerning  PRC  subsidy 
programs  in  this  and  other  cases.  For 
those  programs  for  which  the 
Department  has  found  a  program-type 
match,  we  find  that  programs  of  the 
same  type  are  relevant  to  the  programs 


of  this  case.  For  the  programs  for  which 
there  is  no  program-type  match,  the 
Department  has  selected  the  highest 
calculated  subsidy  rate  for  any  PRC 
program  from  which  the  non¬ 
cooperating  companies  could 
conceivably  receive  a  benefit  to  use  as 
AFA.  The  relevance  of  this  rate  is  that 
it  is  an  actual  calculated  CVD  rate  for  a 
PRC  program  from  which  the  non¬ 
cooperating  companies  could  actually 
receive  a  benefit.  The  Department  has 
corroborated  the  rates  it  selected  to  the 
extent  practicable. 

On  this  basis,  we  preliminarily 
determine  that  the  AFA  countervailable 
subsidy  rate  for  the  five  non¬ 
cooperating  companies  is  254.52 
percent  ad  valorem. 

Application  of  “All  Others”  Rate  to 
Companies  Not  Selected  as  Mandatory 
Respondents 

In  addition  to  Princeway  and 
Superpower,  the  Department  received 
responses  to  its  quantity  and  value 
questionnaire  from  the  following  four 
companies:  Hangzhou  Geesun 
International  Co.,  Ltd.,  Nantong  D&B 
Machinery  Co.,  Ltd.,  Qingdao  Huatian 
Hand  Truck  Co.,  Ltd.,  and  T.N. 
International,  Inc.  See  Respondent 
Selection  Memorandum.  However,  the 
Department  was  unable  to  deliver  the 
quantity  and  value  questionnaire  to 
Sidepin  Ltd.,  another  of  the  twelve 
producers  and  exporters  listed  in  the 
petition,  because  of  an  address  error.  Id. 
While  these  five  companies  were  not 
chosen  as  mandatory  respondents, 
because  they  cooperated  fully  with  the 
Department’s  request  for  quantity  and 
value  information  regarding  their  sales, 
or,  in  the  case  of  Sidepin  Ltd.,  were  not 
uncooperative,  we  are  applying  the  all 
others  rate  to  these  five  companies. 

Analysis  of  Programs 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  determine  the 
following: 

/.  Programs  Preliminarily  Determined  to 
Be  Countervailable 

A.  Preferential  Tax  Policies  for 
Enterprises  with  Foreign  Investment 
(Two  Free,  Three  Half  Program) 

Petitioner  alleges  that  under  Article  8 
of  the  Income  Tax  Law  of  the  People’s 
Republic  of  China  for  Enterprises  with 
Foreign  Investment  and  Foreign 
Enterprises  [FIE  Tax  Law),  FIEs  of  a 
“productive  nature”  that  are  scheduled 
to  operate  for  not  less  than  10  j^ears  may 
be  exempt  from  income  taxes  during  the 
first  two  years  of  profitability,  and  may 
pay  half  of  the  applicable  tax  for  the 
next  three  years. 


Federal  Register / Vol.  73,  No.  227 /Monday,  November  24,  2008 /Notices 


70977 


Princeway  states  it  received  benefits 
under  this  program  during  the  POL 
Specifically,  it  paid  no  tax  in  2006 
pursuant  to  Article  8  of  the  FIE  Tax  Law 
as  reflected  in  the  tax  return  it  filed 
during  the  POI,  which  it  submitted  as  an 
attachment  to  its  questionnaire 
response. 

According  to  Superpower’s  response, 
it  also  qualified  for  benefits  under  this 
program  during  the  POI.  Specifically, 
Superpower  qualified  for  “three  half’ 
benefits  during  tax  year  2006,  reflected 
in  the  tax  return  it  filed  during  the  POI. 
Therefore,  during  tax  year  2006, 
Superpower’s  central  government 
income  tax  rate  was  reduced  from  24 
percent  to  12  percent,  and  its  local 
income  tax  rate  was  reduced  from  2.4 
percent  to  1.2  percent.® 

We  preliminarily  determine  that  the 
income  tax  exemptions  received  by 
Princeway  emd  Superpower  under  this 
program  confer  a  countervailable 
subsidy.  The  exemptions  are  a  financial 
contribution  in  the  form  of  revenue 
forgone  by  the  GOG  and  they  provide  a 
benefit  to  the  recipients  in  the  amount 
of  the  tax  savings.  See  Section 
771(5KD)(ii)  of  the  Act  and  19  GFR 
351.509(a)(1).  We  also  preliminarily 
determine  that  the  exemptions  afforded 
by  this  program  are  limited  as  a  matter 
of  law  to  certain  enterprises, 
“productive”  FIEs,  and,  hence,  are 
specific  under  section  771(5A)(D)(i)  of 
the  Act. 

To  calculate  the  benefit,  we  treated 
the  income  tax  savings  enjoyed  by 
Princeway  and  Superpower  as  a 
recurring  benefit,  consistent  with  19 
GFR  351.524(c)(1),  and  divided  each 
company’s  tax  savings  received  during 
the  POI  by  its  total  sales  during  that 
period.  To  compute  the  amount  of  the 
tax  savings,  we  compared  the  income 
tax  rate  Princeway  and  Superpower 
would  have  paid  in  the  absence  of  the 
program  with  the  income  tax  rate  the 
companies  actually  paid.  On  this  basis, 
we  preliminarily  determine  that 
Princeway  received  a  countervailable 
subsidy  of  0.46  percent  ad  valorem 
under  this  program  and  Superpower 
received  a  countervailable  subsidy  of 
1.32  percent. 

Finally,  we  address  Superpower’s 
arguments  that  any  tax  benefits  it 
received  pursuant  to  activities  taking 
place  before  the  POI  (2007)  are  not 
germane  to  this  investigation.  Primarily, 
in  its  discussion  of  this  program  and 


®  Superpower’s  eligibility  for  a  24  percent  central 
rate,  instead  of  the  standard  30  percent  rate,  and  a 
2.4  percent  local  rdte,  instead  of  the  standard  3 
percent  rate,  is  discussed  below  under  the 
"Reduced  Income  Taxes  Based  on  Geographic 
Location  (Zhejiang  and  Shandong  Provinces)" 
section. 


others.  Superpower  argues  that  it 
submits  quarterly  tax  retiums  to  local 
authorities.  Three  of  the  quarterly 
“returns”  for  tax  year  2007  activity  were 
filed  in  2007,  with  the  fourth  filed  in 
2008.  According  to  Superpower,  these 
quarterly  documents  are  a  more  accurate 
measure  of  benefits  received  in  the  POI 
than  the  Department’s  practice  of 
calculating  benefits  using  the  annual  tax 
return  filed  in  the  POI,  which  reflects 
activity  for  the  prior  year.  Superpower 
also  argues  that  exemptions  and  rebates 
(discussed  below)  it  has  received  should 
be  attributable  to  the  year  in  which  it 
accrued  the  right  to  these  exemptions 
and  rebates. 

The  Department,  however,  is 
maintaining  its  practice  of  calculating 
benefits  for  the  POI  using  the  tax  return 
filed  in  the  POI.  See  19  GFR 
351.509(b)(1).  According  to  the  GOG, 
“income  taxes  are  paid  in  quarterly 
installments,”  but  “{wjithin  four 
months  of  the  end  of  the  year,  an  annual 
tax  return  form  and  final  accounting 
statements  must  be  submitted  and  tax 
accounts  are  finally  settled  within  five 
months  of  the  end  of  the  year.”  See 
GOC’s  October  8,  2008  Questionnaire 
Response,  at  1-12.  Thus,  while  benefits 
reflected  on  Superpower’s  2007  tax 
return  are  attributable  to  activity  in 
2006,  these  benefits  do  not  become  final 
until  2007  (the  POI).  Likewise,  as 
discussed  below,  rebates  received  by 
Superpower,  which  are  not  reflected  in 
any  of  its  tax  returns,  while  attributable 
to  activity  before  2007,  were  applied  for, 
approved,  and  paid  in  2007. 

B.  Income  Tax  Reductions  for  Export- 
Oriented  Enterprises  (EOEs) 

Petitioner  alleges  Article  75  of  the 
Detailed  Implementation  Rules  of  the 
Income  Tax  Law  of  the  People’s 
Republic  of  China  of  Foreign  Investment 
Enterprises  an  Foreign  Enterprises  [FIE 
Tax  Rules)  provides  that  FIEs  that 
export  70  percent  or  more  of  the  total 
value  of  their  products  may  benefit  from 
reduced  tax  rates.  According  to 
Petitioner,  income  tax  rates  for 
enterprises  participating  in  this  program 
may  be  reduced  by  50  percent. 

Superpower  states  that  it  received 
benefits  under  this  program  for  tax  year 
2006.  Specifically,  according  to 
Superpower,  it  qualified  for  a  50  percent 
reduction  in  its  central  tax  rate  and  a 
100  percent  reduction  in  its  local  tax 
rate.  Because  it  had  already  received  a 
50  percent  reduction  in  its  central  tax 
rate  pursuant  to  the  “Two  Free,  Three 
Half’  program,  only  the  100  percent 
reduction  of  the  local  tax  rate  provided 
additional  benefits.  These  benefits  were 
provided  in  the  form  of  a  rebate  of  the 
remaining  1.2  percent  local  income  tax. 


which  Superpower  applied  for  and 
received  in  the  POI. 

We  preliminarily  determine  that  the 
income  tax  rebate  received  by 
Superpower  under  this  program  confers 
a  countervailable  subsidy.  The  rebate  is 
a  financial  contribution  in  the  form  of 
revenue  forgone  by  the  GOG  and  it 
provides  a  benefit  to  the  recipients  in 
the  amount  of  the  teix  savings.  See 
Section  771(5)(D)(ii)  of  the  Act  and  19 
GFR  351.509(a)(1). 

Superpower  states  that  in  order  to 
receive  this  rebate  it  had  to  obtain  “the 
Certification  of  Export-oriented  FIE.” 

See  Superpower’s  October  8,  2008 
Questionnaire  Response,  at  19. 

Likewise,  the  GOG  explains  how 
benefits  under  this  program  are 
contingent  on  a  demonstration  by  an  FIE 
that  its  export  sales  amount  to  70 
percent  of  its  total  sales.  See  GOC’s 
October  8,  2008  Questionnaire 
Response,  at  1-19.  Therefore,  we 
preliminarily  determine  that  the  rebate 
afforded  by  this  program  is  contingent  . 
on  Superpower’s  export  performance 
and,  hence,  is  specific  under  section 
771(5A)(B)  of  the  Act. 

To  calculate  the  benefit,  we  treated 
the  income  tax  rebate  enjoyed  by 
Superpower  as  a  recurring  benefit, 
consistent  with  19  GFR  351.524(c)(1), 
and  divided  the  rebate  received  during 
the  POI  by  the  company’s  total  export 
sales  during  that  period.  On  this  basis, 
we  preliminarily  determine  that 
Superpower  received  a  countervailable 
subsidy  of  0.15  percent  ad  valorem 
under  this  program. 

C.  Refund  of  Enterprise  Income  Taxes 
on  FIE  Profits  Reinvested  in  an  EOE 

Petitioner  alleges  that  export-oriented 
FIEs  are  eligible  for  tax  refunds  on 
profits  that  are  reinvested  in  the  FIE,  or 
into  a  new  high-technology  enterprise 
or  EOE. 

According  to  Superpower’s  response, 
it  received  two  payments  under  this 
program  in  2007.  While  the  payments 
arise  from  profits  made  during  tax  years 
2005  and  2006,  Superpower  applied  for 
the  rebates  in  2007.  Moreover,  the 
rebates  were  approved  and  the  rebate 
funds  were  paid  to  Superpower  in  2007. 
According  to  Superpower,  “the  amount 
of  assistance  provided  was  determined 
by  the  amount  of  the  reinvested  profit 
and  the  amount  of  income  tax  already 
paid  for  this  amount  of  reinvested 
profit.”  See  Superpower’s  October  8, 
2008  Questionnaire  Response,  at  22. 
Likewise,  according  to  the  GOG,  the 
refund  amount  depends  on  the  “original 
applicable  enterprise  income  tax  rate,” 
which,  according  to  the  FIE  Tax  Rules, 
would  appear  to  be  the  effective  rate 
(i.e.,  the  standard  30  percent  rate  minus 
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FIE  reductions,  etc.)  applied  to  the 
enterprise  in  question  in  the  yeeir  the 
profit  was  made  (in  this  case,  2005  and 
2006).  See  GOC’s  October  8.  2008 
Questionnaire  Response,  at  1-24. 

Moreover,  according  to  the  GOC, 
while  “the  program  is  available  to  all 
qualifying  FIEs,”  the  amount  of  the 
refund  is  larger  for  reinvestments  in 
EOEs.  Id.  Specifically,  a  standard  FIE 
receives  40  percent  of  the  refund 
received  by  an  EOE.  Id.  The  documents 
provided  by  Superpower  (applications, 
approvals,  etc.)  are  consistent  with  the 
formulas  stated  by  the  GOC  and 
included  in  the  FIE  Tax  Rules.  It  also 
notes  that  “{t}he  FIE,  not  the  investor, 
applies  for  and  receives  the  refund,  of 
income  taxes  paid  by  the  FIE,  which  it 
may  pay  to  the  investor.”  Id.  at  1-28. 

We  preliminarily  determine  that  the 
rebates  received  by  Superpower  under 
this  program  confer  a  countervailable 
subsidy.  The  rebates  are  a  financial 
contribution  in  the  form  of  revenue 
forgone  by  the  GOC  and  they  provide  a 
benefit  to  the  recipients  in  the  amount 
of  the  tax  savings.  See  Section 
771(5)(D)(ii)  of  the  Act  and  19  CFR 
351.509(a)(1). 

As  noted  above,  the  GOC’s  response 
explains  that  larger  rebates  are  provided 
to  EOEs  than  to  other  FIEs.  Based  on  our 
examination  of  the  application  and 
approval  documents  submitted  by 
Superpower,  we  have  determined  that 
one  of  the  two  rebates  received  by 
Superpower  during  the  POI  was 
pursuant  to  the  EOE  formula  and  one 
was  pursuant  to  the  standard  FIE 
formula.  Therefore,  we  preliminarily 
determine  that  one  of  the  rebates 
afforded  by  this  program  is  contingent 
on  Superpower’s  export  performance 
and,  hence,  is  specific  under  section 
771(5A)(B)  of  the  Act.  The  other  rebate 
is  limited  as  a  matter  of  law  to  certain 
enterprises  (FIEs)  and,  hence,  is  specific 
under  section  771(5A)(D)(i)  of  the  Act. 

To  calculate  the  benefit,  we  treated 
the  income  tax  rebates  enjoyed  by 
Superpower  as  a  recurring  benefit, 
consistent  with  19  CFR  351.524(c)(1), 
and  divided  one  rebate  by  total  export 
sales  and  the  other  by  total  sales  during 
the  POI.  On  this  basis,  we  preliminarily 
determine  that  Superpower  received  a 
countervailable  subsidy  of  0.64  percent 
ad  valorem  under  this  program. 

D.  Import  Tariff  and  VAT  Exemptions 
for  Encouraged  Industries  Importing 
Equipment  for  Domestic  Operations 

Petitioner  alleges  that  the  GOC 
administers  a  program  that  offers  VAT 
and  import  tariff"  rebates  on  imported 
equipment.  According  to  Petitioner,  this 
program  is  available  to  both  FIEs  and 
domestic  enterprises,  and  its  purpose  is 


to  encourage  foreign  investment  and 
introduce  foreign  advanced  technology 
equipment  and  industry  technology 
upgrades. 

According  to  Princeway,  it  received 
benefits  under  this  program  for 
imported  equipment  because  it  “was 
established  as  an  export-oriented 
enterprise  to  export  all  of  its  products  to 
overseas  markets.  This  status  of  the 
company  falls  within  the  category  of 
encouragement  under  the  Catalog  of 
Industries  Guidance  for  Foreign 
Business  Investment .  .  .  .” 

Consequently,  it  received  an  exemption 
from  customs  duties  and  VAT  on 
imported  equipment. 

We  preliminarily  determine  that  the 
exemption  received  by  Princeway  under 
this  program  confers  a  countervailable 
subsidy.  The  exemption  is  a  financial 
contribution  in  the  form  of  revenue 
forgone  by  the  GOC  and  it  provides  a 
benefit  to  the  recipients  in  the  amount 
of  the  VAT  and  tariff  savings.  See 
Section  771(5)(D)(ii)  of  the  Act  and  19 
CFR  351.510(a)(1). 

As  noted  above,  Princeway  qualified 
for  this  exemption  because  it  “was 
established  as  an  export-oriented 
enterprise  to  export  all  of  its  products  to 
overseas  markets.”  Therefore,  we 
determine  the  VAT  and  tariff  exemption 
under  this  program  is  contingent  on 
Princeway ’s  export  performance  and, 
hence,  is  specific  under  section 
771(5A)(B)  of  the  Act. 

Normally,  we  treat  exemptions  from 
indirect  taxes  and  import  charges,  such 
as  VAT  and  tariff  exemptions,  as 
recurring  benefits,  consistent  with  19 
CFR  351.524(c)(1),  and  allocate  these 
benefits  only  in  the  year  that  they  were 
received.  However,  when  an  indirect  tax 
or  import  charge  exemption  is  provided 
for,  or  tied  to,  the  capital  structure  or 
capital  assets  of  a  firm,  the  Department 
may  treat  it  as  a  non-recurring  benefit 
and  allocate  the  benefit  to  the  firm  over 
the  AUL.  See  19  CFR  351.524(c)(2)(iii) 
and  19  CFR  351.524(d)(2). 

We  requested  that  Princeway  identify 
the  equipment  for  which  it  received  a 
VAT  and  tariff  exemption  from  2001 
through  the  end  of  the  POI.  In  some  of 
these  years,  the  total  amount  of  the  VAT 
and  tariff  exemption  approved  was  less 
than  0.5  percent  of  Princeway’s  export 
sales  for  those  years.  See  19  CFR 
351.524(b)(2).  For  those  years,  therefore, 
we  do  not  reach  the  issue  of  whether  the 
VAT  and  tariff  exemption  was  tied  to 
the  capital  structure  or  capital  assets  of 
the  firm.  Instead,  we  expense  the  benefit 
to  the  year  in  which  it  is  received, 
consistent  with  19  CFR  351.524(a). 

In  some  other  years,  however,  tbe 
total  amount  of  VAT  and  tariff 
exemption  exceeded  0.5  percent  of 


Princeway’s  export  sales  for  those  years. 
Based  on  Princeway’s  reported 
information,  the  VAT  and  tariff 
exemption  were  for  capital  equipment. 
See  Princeway’s  October  8,  2008 
Questionnaire  Response,  at  Exhibit  14. 
Accordingly,  the  Department  is  treating 
the  VAT  and  tariff  exemption  for  those 
years  as  a  non-recurring  benefit 
consistent  with  19  CFR 
351.524(c)(2)(iii). 

To  calculate  tbe  benefit  for 
Princeway,  we  used  our  standard 
methodology  for  non-recurring  benefits 
(see  19  CFR  351.524(b))  and  recurring 
benefits,  as  applicable  (i.e.,  for  the  years 
for  which  we  determined  the  benefits  to 
be  non-recurring,  we  first  allocated  the 
benefits  to  the  POI).  We  then  summed 
these  allocated  benefits  from 
Princeway’s  VAT  and  tariff  exemptions 
from  years  2002  to  2007.  On  this  basis, 
we  preliminarily  determine  that 
Princeway  received  a  countervailable 
subsidy  of  0.49  percent  ad  valorem 
under  this  program. 

E.  Reduced  Income  Taxes  Eased  on 
Geographic  Location  (Zhejiang  and 
Shandong  Provinces) 

Petitioner  alleges  that  special 
economic  zones  (SEZs)  exist  in  the  PRC 
to  encourage  foreign  investment  and  the 
development  of  industry.  According  to 
Petitioner,  these  SEZs  may  be 
designated  as  coastal  economic 
development  zones,  SEZs,  or  as 
economic  and  technical  development 
zones.  Petitioner  claims  that  benefits 
received  by  the  industries  operating  in 
these  SEZs  include,  inter  alia, 
preferential  income  tax  rates. 

Superpower  states  that  it  is  eligible 
for  reduced  income  tax  rates  as  it  is 
located  in  Jiashan,  a  coastal  economic 
development  zone.  Specifically,  under 
Article  7  of  the  FIE  Tax  Law,  it  is 
eligible  for  a  central  government  tax  rate 
of  24  percent  and,  apparently  under  the 
discretion  afforded  to  provincial  and 
municipal  governments  by  Article  9  of 
the  FIE  Tax  Law,  it  is  eligible  for  a  local 
tax  rate  of  2.4  percent,  because  of  its 
location  in  a  coastal  economic 
development  zone.  These  reduced  tax 
rates  are  reflected  in  the  tax  return 
Superpower  filed  in  2007. 

We  preliminarily  determine  that  the 
income  tax  exemption  received  by 
Superpower  under  this  program  confers 
a  countervailable  subsidy.  The 
exemption  is  a  financial  contribution  in 
the  form  of  revenue  forgone  by  the  GOC 
and  it  provides  a  benefit  to  the 
recipients  in  the  amount  of  the  tax 
savings.  See  Section  771(5)(D)(ii)  of  the 
Act  and  19  CFR  351.509(a)(1).  We 
further  preliminarily  determine  that  the 
exemption  afforded  by  this  program  is 
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limited  to  enterprises  located  in 
designated  geographic  regions  and, 
hence,  is  specific  under  section 
771(5A)(D)(iv)  of  the  Act. 

To  calculate  the  benefit,  we  treated 
the  income  tax  savings  enjoyed  by 
Superpower  as  a  recurring  benefit, 
consistent  with  19  CFR  351.524(cKl), 
and  divided  the  company’s  tax  savings 
received  during  the  POI  by  its  total  sales 
during  that  period.  To  compute  the 
amount  of  the  tax  savings,  we  compared 
the  income  tax  rate  Superpower  would 
have  paid  in  the  absence  of  the  program 
with  the  income  tax  rate  the  company 
actually  paid.  On  this  basis,  we 
preliminarily  determine  that 
Superpower  received  a  countervailable 
subsidy  of  0.66  percent  ad  valorem 
under  this  program. 

F.  Income  Tax  Programs  for  FlEs  in 
Dongguan  City  in  Guangdong  Province 

Petitioner  alleges  that  the  government 
of  Guangdong  province  provides  income 
tax  incentives  to  FIEs  operating  within 
the  province.  According  to  Petitioner, 
productive  FIEs  operating  for  at  least  10 
years  may  take  advantage  of  a  “Two 
Free,  Three  Half’  program  similar  to 
that  operated  by  the  central  government. 
Petitioner  also  claims  that  “export- 
oriented”  FIEs  that  export  70  percent  or 
more  of  their  produced  goods  may 
qualify  for  a  reduced  income  tax  rate 
once  the  “Two  Free,  Three  Half’  period 
has  expired.  Petitioner  further  claims 
that  export-oriented  FIEs  operating  in 
SEZs  within  Guangdong  province  may 
qualify  for  a  further  reduced  income  tax 
rate  of  10  percent.  Further,  Petitioner 
states  that  an  FIE  may  receive  an  income 
tax  refund  ranging  from  40  to  100 
percent  when  its  profits  are  either 
reinvested  into  the  enterprise,  or 
reinvested  in  an  export-oriented  FIE. 

According  to  Princeway,  it  is  entitled 
to  a  24  percent  central  government  tax 
rate,  reduced  from  the  standard  central 
tax  rate  of  30  percent,  because  it  is 
located  in  Dongguan,  a  coastal  economic 
development  zone.  We  preliminarily 
determine  that  the  income  tax 
exemption  received  by  Princeway  under 
this  program  confers  a  countervailable 
subsidy.  The  exemption  is  a  financial 
contribution  in  the  form  of  revenue 
forgone  by  the  GOG  and  it  provides  a 
benefit  to  the  recipients  in  the  amount 
of  the  tax  savings.  See  Section 
771(5)(D)(ii)  of  the  Act  and  19  GFR 
351.509(a)(1).  We  further  preliminarily 
determine  that  the  exemption  afforded 
by  this  program  is  limited  to  enterprises 
located  in  designated  geographic  regions 
and,  hence,  is  specific  under  section 
771(5A)(D)(iv)  of  the  Act.  However,  as 
Princeway  is  already  exempted  from  all 
taxes  as  part  of  the  “Two  Free,  Three 


Half’  program  discussed  above,  no 
additional  benefits  are  provided  from 
Princeway’s  eligibility  for  a  reduced  rate 
under  this  program. 

II.  Programs  for  Which  We  Preliminarily 
Determine  More  Information  is  Needed 

A.  Provision  of  Hot-Rolled  Steel  at  Less 
Than  Adequate  Remuneration 

Petitioner  alleges  that  hot— rolled  steel 
is  the  primary  input  into  the  subject 
merchandise  and  many  producers  of 
subject  merchandise  purchase  hot- 
rolled  steel  directly  and  handle  both  the 
processing  and  assembly  operations  to 
manufacture  law  grooming  products 
thereof.  Petitioner  claims  that  Ghinese 
producers  have  benefited  by  obtaining 
steel  from  GOG— owned  or  controlled 
steel  producers  at  artificially  low  prices. 
Petitioner  argues  that  the  GOG’s  control 
over  the  steel  industry  allows  it  to 
distribute  steel  at  favorable  prices  to 
industries  producing  higher-value- 
added  products  that  drive  its  export- 
focused  economy,  which.  Petitioner 
continues,  lowers  the  cost  of  production 
for  Ghinese  producers  of  subject 
merchandise. 

Both  Princeway  and  Superpower 
reported  purchasing  hot-rolled  steel 
during  the  POI.  According  to,  Princeway, 
all  of  the  hot-rolled  steel  it  purchased 
during  the  POI  was  produced  in 
Taiwan.  The  Department  has  requested 
documentation  supporting  this  claim. 
According  to  Superpower,  all  of  the 
hot-rolled  steel  it  purchased  during  the 
POI  was  produced  by  privately  held 
companies.  The  Department  has 
requested  additional  documentation 
concerning  this  claim  as  well  and  will 
consider  this  issue  further  for  the  final 
determination. 

B.  Export  Incentive  Payments 
Characterized  as  “VAT  Rebates" 

Petitioner  alleges  that  the  GOG  has  a 
program  in  which  producers  and 
exporters  of  subject  merchandise  may* 
receive  rebates  of  VAT  fees  on  exported 
goods.  Petitioner  claims  that  taxpayers 
pay  no  VAT  on  exported  goods,  and 
they  are  entitled  to  refunds  on  any  VAT 
paid  on  inputs  purchased  and  used  to 
produce  exported  goods. 

Both  Princeway  and  Superpower  state 
they  were  entitled  to  export  rebates. 
Moreover,  Princeway  also  states  it  paid 
no  VAT  on  imported  inputs  used  in  the 
production  of  exported  goods. 
Depending  on  our"  analysis  of  responses 
to  supplemental  questionnaires  due 
after  the  issuance  of  this  notice,  we  may 
request  additional  information 
concerning  whether  the  GOC’s  export 
rebate  calculation  takes  into 
consideration  the  fact  that  VAT  is  often 


not  paid  on  the  inputs  used  in 
producing  the  exported  goods.  Likewise, 
we  may  have  similar  questions 
concerning  whether  the  “cap”  the  GOG 
calculates  to  prevent  excessive  rebates 
takes  into  consideration  the  fact  that 
VAT  is  often  not  paid  on  such  inputs. 

III.  Program  for  Which  We  Preliminarily 
Determine  Producers  and  Exporters  of 
Lawn  Groomers  To  Be  Ineligible 

Consumption  Tax  and  VAT  Exemptions 
for  Processing  and  Assembling  Goods 
for  Export,  and  for  Related  Processing 
Gosts 

Petitioner  states  that  the  consumption 
tax  in  the  PRC  is  levied  at  the  rate  of 
three  to  17  percent,  depending  on  the 
good,  and  is  applied  to  all  products 
purchased  in  the  production  processing 
of  goods  for  export.  According  to 
information  submitted  by  Petitioner, 
companies  located  in  the  municipality 
of  Dongguan  that  process  and  assemble 
goods  for  export,  are  exempt  from 
paying  the  VAT  and  consumption  tax 
on  these  goods. 

According  to  the  GOG,  as  a  general 
matter,  the  consumption  tax  is  levied  on 
goods  that  the  state  does  not  encourage 
the  consumers  to  use,  such  as  luxury 
goods,  cigarettes,  alcohol,  etc. 
Furthermore,  the  GOG  explained  that 
payers  of  this  tax  are  enterprises  or 
individuals  that  produce  or  import  these 
goods.  The  GOG  also  provided  State 
Council  regulations  concerning  the 
consumption  tax,  including  a  list  of 
taxed  products.  The  document  confirms 
the  GOC’s  statements  concerning  the 
types  of  goods  subject  to  the 
consumption  tax.  'Therefore,  we 
preliminarily  determine  that  producers 
and  exporters  of  lawn  groomers  are  not 
subject  to  a  consumption  tax  as  they  are 
not  producers  of  the  taxed  goods  and, 
thus,  that  they  are  not  eligible  to  benefit 
from  any  reduced  rates  for  consumption 
taxes. 

rv.  Programs  Preliminarily  Determined 
To  Be  Not  Used  by  Princeway  and 
Superpower 

We  preliminarily  determine  that 
Princeway  and  Superpower  did  not 
apply  for  or  receive  benefits  during  the 
POI  under  the  programs  listed  below. 

We  note  that  the  GOG  submitted 
information  in  its  October  27,  2008 
supplemental  questionnaire  response 
supporting  its  claims  that  many  local 
and  provincial  programs  the  Department 
is  investigating  are  actually  part  of 
central  programs  being  investigated.  The 
GOG  has  made  such  claims  regarding 
several  income  tax,  VAT,  and  import 
tariff  programs.  We  do  not  believe  it  is 
necessary  to  address  these  arguments 
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and  supporting  information  regarding 
income  tax  programs.  The  Department’s 
AFA  methodology,  as  discussed  above, 
relies  on  a  flat  33  percent  figure  for  use 
as  AFA  for  income  tax  programs.  Thus, 
the  number  of  income  tax  programs 
does  not  affect  the  AFA  rate,  and  will 
have  no  other  affect  on  the  results  of 
this  investigation.  Regarding  the  GOC’s 
claims  and  supporting  information 
addressing  the  number  of  VAT  and 
import  tariff  programs,  we  preliminarily 
agree  with  the  GOC.  There  are  three 
such  programs  under  investigation:  1) 
“Import  Tariff  and  VAT  Exemptions  for 
Encouraged  Industries  Importing 
Equipment  for  Domestic  Operations,” 
established  by  the  Circular  of  the  State 
Council  on  Adjusting  Tax  Policies  on 
Imported  Equipment  (Guofa  (1997)  No. 
37),  and  used  by  Princeway  and 
addressed  above;  2)  “VAT  Refunds  for 
FIEs  Purchasing  Domestically  Produced 
Equipment,”  regulated  by  the  Circular 
on  Trial  Administrative  Measures  on 
Purchase  of  Domestically  Produced 
Equipment  by  Projects  with  Foreign 
Investment  (Guoshuifa  (2006)  No.  Ill), 
and  not  used  by  either  Princeway  or 
Superpower  and  listed  below;  and  3) 
“Export  Incentive  Payments 
Characterized  as  VAT  Rebates,’” 
sometimes  referred  to  in  previous 
investigations  simply  as  “VAT  Export 
Rebates,”  regulated  by  the  Provisional 
VAT  Rules  of  China  (Decree  134  of  the 
State  Council,  1993),  for  which  we  are 
gathering  more  information  as  discussed 
above. 

We  preliminarily  determine  that  the 
GOC  provided  adequate  information 
demonstrating  that  local  and  provincial 
governments  do  not  have  the  authority 
to  regulate  the  collection  of  VAT  or 
import  tariffs,  beyond  their  involvement 
in  local  level  administration.  For 
example,  according  to  the  Notice  of  the 
State  Council  of  Taxation  on  Adhering 
to  Administering  Tax  by  Law  and 
Strictly  Administering  the  Reduction 
and  Exemption  of  Taxes,  Exhibit  N-A.2 
of  the  GOC’s  October  27,  2008 
Questionnaire  Response,  “The 
legislative  powers  in  respect  of  national 
taxes,  shared  taxes  and  local  taxes  shall 
be  centralized  by  the  central  authorities. 
Each  locality  .  .  .  should  not  institute  or 
interpret  tax  policies  beyond  their 
powers,  neither  they  may  exceed  their 
terms  of  reference  to  grant  tax  reduction 
and  exemption,  nor  allow  deferment  of 
tax  payment,  nor  exempt  somebody 
from  taxes  that  have  been  overdue.”  In 
addition,  the  Implementation  Opinion 
on  Establishing  Direct  Tax  Authorities 
at  Local  Level  and  Local  Tax  Rureau, 
Exhibit  N-B.2  of  the  GOC’s  October  27, 
2008  Questionnaire  Response,  states 


that  the  State  Taxation  Bureau  system  is 
responsible  for  the  levy  and 
management  of  VAT.  Finally,  the 
Customs  Law  of  the  People’s  Republic  of 
China,  Exhibit  N-B.3  of  the  GOC’s 
October  27,  2008  Questionnaire 
Response,  states  that  “Customs  duties 
for  import  or  export  goods  in  special 
areas,  for  special  enterprises  and  for 
special  purposes  may  be  reduced  or 
exempted.  The  State  Council  shall 
formulate  detailed  regulations  about  the 
scope  and  method*of  the  reduction  or 
exemption.”  Given  this  information  the 
following  list  of  programs  not  used  has 
been  consolidated  by  removing  what  we 
have  preliminarily  determined  to  be 
redundant  VAT  and  import  tariff 
allegations.  See,  also.  Memorandum  to 
File,  “Preliminary  Adverse  Facts 
Available  Calculation  for  Lawn 
Groomers”  (November  17,  2008).  We 
will  explore  this  issue  further  through 
supplemental  questionnaires  issued 
after  this  preliminary  determination  and 
during  verification.  We  will  also 
consider  information  Petitioner  might 
place  on  the  record  to  rebut  the  GOC’s 
claims.  We  have  also  removed  from  the 
list  below  the  allegation  regarding 
consumption  tax,  because,  as  discussed 
above,  we  have  preliminarily 
determined  producers  and  exporters  of 
lawn  groomers  would  not  be  eligible  for 
benefits  under  this  allegation. 

A.  Income  Tax  Credits  for  FIEs 
Purchasing  Domestically  Produced 
Equipment 

B.  Income  Tax  Credits  on  Purchases  of 
Domestically  Produced  Equipment 
by  Domestically  Owned  Companies 

C.  VAT  refunds  for  FIEs  Purchasing 
Domestically  Produced  Equipment 

D.  Export-Based  “Reward”  Subsidies 
for  Enterprises  in  Zhejiang  Province 

E.  Refunds  of  Legal  Fees  Paid  in 
Antidumping  and  Countervailing 
Duty  Investigations  in  Zhejiang 
Province  and  Jiashan  County 

F.  Income  Tax  Programs  in  Muimin 
Industrial  Park  in  Zhejiang  Province 

G.  Export-Based  “Reward”  Subsidies 
for  Enterprises  in  Huimin  Industrial 
Park  in  Zhejiang  Province 

H.  Income  Tax  Programs  in  the 
Hangzhou  Export  Processing  Zone 
in  Zhejiang  Province 

I.  Provision  of  Land  for  LTAR  for 
Export-Oriented  FIEs  for 
Enterprises  Located  in  Shandong 
Province 

J.  Income  Tax  Programs  for  FIEs 
Located  in  Qingdao  Municipality 

K.  Income  Tax  Offsets  and/or  Refunds 
for  FIEs  Purchasing  Domestic 
Equipment  in  Qingdao 
Municipality 

L.  Provision  of  Land  for  LTAR  for 
Export-Oriented  FIEs  Located  in 


Qingdao  Municipality 

M.  Income  Tax  Programs  in  the 
Lingang  Processing  Industrial  Zone 

N.  Income  Tax  Programs  for  FIEs  in 
Guangdong  Province 

O.  Funds  for  Outward  Expansion  of 
Industries  in  Guangdong  Province 

P.  Loans  and  Development  Funds  for 
Export-Oriented  Enterprises  in 
Guangdong  Province 

Q.  Income  Tax  Programs  for  FIEs  in 
Dongguan  City  in  Guangdong 
Province 

R.  Income  Tax  Programs  for  Export- 
Oriented  FIEs  in  Dongguan  City  in 
Guangdong  Province 

Verification 

In  accordance  with  section  782(i)(l)  of 
the  Act,  we  intend  to  verify  the 
information  submitted  by  the 
respondents  prior  to  making  our  final 
determination. 

Suspension  of  Liquidation 

In  accordance  with  section 
703(d)(l)(A)(i)  of  the  Act,  we  calculated 
an  individual  rate  for  each  producer/ 
exporter  of  the  subject  merchandise.  We 
preliminarily  determine  the  total 
estimated  net  countervailable  subsidy 
rates  to  be: 


Exporter/Manufacturer 

Net  Subsidy 
Rate 

Princeway  Furniture  (Dong 

Guan)  Co.,  Ltd.  and 

Princeway  Limited . 

0.95%  (de 

Jiashan  Superpower  Tools  Co., 
Ltd . 

minimis) 

2.77% 

Maxchief  Investments  Ltd . 

254.52% 

Qingdao  EA  Huabang  Instru¬ 
ment  Co.,  Ltd . 

254.52% 

Qingdao  Hundai  Tools  Co.,  Ltd. 

254.52% 

Qingdao  Taifa  Group  Co.,  Ltd. 

254.52% 

World  Factory,  Inc . 

254.52% 

All  Qthers . 

2.77% 

Sections  703(d)  and  705(c)(5)(A)  of 
the  Act  state  that,  for  companies  not 
investigated,  we  will  determine  an  all 
others  rate  by  weighting  the  individual 
company  subsidy  rate  of  each  of  the 
companies  investigated  by  each 
company’s  exports  of  subject 
merchandise  to  the  United  States. 
However,  the  all  others  rate  may  not 
include  zero  and  de  minimis  rates  or 
any  rates  based  solely  on  the  facts 
available.^  In  this  investigation,  only 
Superpower’s  rate  meets  the  criteria  for 
the  all  others  rate,  that  of  Superpower. 
Therefore,  we  have  assigned 


'Pursuant  to  19  CFR  351.204(d)(3).  the 
Department  must  also  exclude  the  countervailable 
subsidy  rate  calculated  for  a  voluntary  respondent. 
In  this  investigation  we  had  no  producers  or 
exporters  request  to  be  voluntary  respondents. 
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Superpower’s  rate  to  all  other  producers 
and  exporters. 

In  accordance  with  sections 
703(d)(1)(B)  and  (2)  of  the  Act,  except 
for  Princeway,  which  has  a  de  minimis 
rate,  we  are  directing  U.S.  Customs  and 
Border  Protection  to  suspend 
liquidation  of  all  entries  of  lawn 
groomers  from  the  PRC  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register,  and  to  require  a  cash  deposit 
or  bond  for  such  entries  of  merchandise 
in  the  amounts  indicated  above. 

rrC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  oUr 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-proprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration.  In  accordance 
with  section  705(b)(2)(B)  of  the  Act,  if 
our  final  determination  is  affirmative, 
the  ITC  will  make  its  final 
determination  within  45  days  after  the 
Department  makes  its  final 
determination. 

Disclosure  and  Public  Comment 

In  accordance  with  19  CFR 
351.224(b),  we  will  disclose  to  the 
parties  the  calculations  for  this 
preliminary  determination  within  five 
days  of  its  announcement.  Unless 
otherwise  notified  by  the  Department, 
case  briefs  for  this  investigation  must  be 
submitted  no  later  than  50  days  after  the 
date  of  publication  of  the  preliminary 
determination.  See  19  CFR  351.309(c) 
(for  a  further  discussion  of  case  briefs). 
Rebuttal  briefs  mu.st  be  filed  within  five 
days  after  the  deadline  for  submission  of 
case  briefs,  pursuant  to  19  CFR 
351.309(d)(1).  A  list  of  authorities  relied 
upon,  a  table  of  contents,  and  an 
executive  summary  of  issues  should 
accompany  any  briefs  submitted  to  the 
Department.  Executive  summaries 
should  be  limited  to  five  pages  total, 
including  footnotes. 

Section  774  of  the  Act  provides  that 
the  Department  will  hold  a  public 
hearing  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs, 
provided  that  such  a  hearing  is 
requested  by  an  interested  party.  If  a 
request  for  a  hearing  is  made  in  this 


investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  pursuant  to  19  CFR  351.310(d),  at 
the  U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  DC  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  publication  of  this  notice, 
pursuant  to  19  CFR  351.310(c).  Requests 
should  contain:  (1)  the  party’s  name, 
address,  and  telephone  number;  (2)  the 
number  of  participants;  and  (3)  a  list  of 
the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

This  determination  is  issued  and 
published  pursuant  to  sections  703(f) 
and  777(i)  of  the  Act  and  19  CFR 
351.221(h)(4). 

Dated:  November  17,  2008. 

David  M.  Spooner, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  E8-27891  Filed  11-21-08;  8:45  am] 
BILLING  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XL85 

Notice  of  Availability  of  a  Draft 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  for  the 
Proposed  Replacement  of  the  National 
Oceanic  and  Atmospheric 
Administration’s  Southwest  Fisheries 
Science  Center  Located  in  La  Jolla,  CA 

AGENCY:  National  Oceanic  and 
Atmospheric  AdministrationJNOA A) , 
Department  of  Commerce. 

ACTION:  Notice  of  Availability  of  a 
National  Environmental  Policy  Act 
(NEPA)  Draft  Environmental  Impact 
Statement  (EIS)  and  a  California 
Environmental  Quality  Act  (CEQA) 
Environmental  Impact  Report  (EIR); 
request  for  comments. 

SUMMARY:  NOAA  announces  the 
availability  for  comment  a  joint  Draft 
EIS/EIR  analyzing  the  environmental 
impacts  of  replacing  its  Southwest 
Fisheries  Science  Center  (SWFSC)  near 
the  Scripps  Institution  of  Oceanography 
(SIO)  within  the  University  of  California 


at  San  Diego  (UCSD)  campus  in  La  Jolla, 
California. 

Publication  of  this  notice  is  to  request 
public  comment  on  the  Draft  EIS/EIR 
and  its  associated  environmental 
findings  and  to  provide  information  as 
to  how  to  participate. 

DATES:  A  public  meeting  will  be  held  on 
the  following  date:  Tuesday,  December 
9,  2008 — 6  p.m.  meeting  start  time. 
Southwest  Fisheries  Science  Center, 
Building  A,  Large  Conference  Room, 
8604  La  Jolla  Shores  Drive,  La  Jolla,  CA 
92037. 

ADDRESSES:  Written  comments  on  the 
Draft  EIS/EIR  must  be  postmarked  or 
transmitted  via  e-mail  by  January  12, 
2009.  Comments  should  be  submitted  to 
Anne  Elston,  Environmental  Research 
Analyst,  SRI  International,  333 
Ravenswood  Avenue,  G  234,  Menlo 
Park,  CA  94025-3493;  e-mail 
Anne.EIston@sri.com. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Elston,  Environmental  Research 
Analyst,  SRI  International,  (650)  859- 
2693;  e-mail  Anne.Elston@sri.com. 
SUPPLEMENTARY  INFORMATION:  The 
National  Marine  Fisheries  Services 
(NMFS)  is  responsible  for  the 
management,  conservation,  and 
protection  of  living  marine  resources 
within  the  U.S.  Exclusive  Economic 
Zone.  The  SWFSC  in  La  Jolla, 

California,  manages  and  conducts 
research  involving  Pacific  fisheries  and 
marine  mammal  research  for  the 
protection  and  management  of  these 
resources  throughout  Western  Pacific 
and  Antarctica.  The  existing  SWFSC 
facility,  built  in  1964,  is  currently 
adjacent  to  a  coastal  bluff  that  is 
undergoing  severe  erosion  and  retreat. 
NOAA  proposes  to  construct  a  new 
SWFSC  building  to  replace  its  existing 
NMFS  administrative  and  marine 
research  facilities  currently  located  in 
La  Jolla,  California.  A  minimum  of  two 
existing  at-risk  SWFSC  structures  would 
be  removed  and  the  property  currently 
used  by  NOAA  would  be  returned  to 
UCSD  for  other  appropriate  uses. 

NOAA  is  the  lead  Federal  agency  for 
implementation  of  the  NEPA.  The 
University  of  California  is  the  lead 
agency  under  the  CEQA.  The  existing 
and  preferred  sites  for  the  SWFSC 
headquarters  are  at  the  UCSD  campus. 
The  NMFS,  SIO  and  other  marine 
research  organizations  conduct 
independent  and  joint  research  at  the 
SWFSC  and  its  salt  water  laboratory 
facilities. 

The  proposed  project  will  require 
construction  of  a  new  facility  to  support 
SWFSC  administrative  and  marine 
research  operations.  The  preferred  site 
will  enable  NMFS,  SIO,  and  others  to 
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continue  collaboration  within  a  wide 
range  of  programmatic  marine  research 
disciplines.  NOAA,  in  cooperation  with 
UCSD,  has  prepared  a  joint  EIS/EIR  to 
analyze  the  environmental  impacts  of 
relocating  the  SWFSC  facilities  at 
UCSD. 

Other  alternative  actions  considered 
were:  Use  of  other  NOAA  facility 
locations  in  California  and  other  Pacific 
Coast  states;  use  of  alternative  sites  at  or 
adjacent  to  SIO  for  collaborative 
research;  and  use  of  existing  alternative 
NOAA  facilities  and  properties  away 
from  UCSD. 

This  joint  Draft  EIS/EIR  analyzes 
environmental  impacts  that  may  result 
from  construction  and/or  operation  of 
the  proposed  facilities.  The 
environmental  issues  addressed  in  the 
Draft  EIS/EIR  include:  Land  use  and 
coastal  zone  management,  geology, 
hydrology  and  water  resources; 
biological  resources  and  protected 
species;  utilities  and  public  services; 
transportation  and  traffic  circulation, 
recreational  resources;  air  quality;  noise 
and  vibration;  visual  effects  and 
aesthetics;  cultural  resources;  and 
socioeconomics  and  environmental 
justice;  public  services  and  utilities; 
population  and  housing;  solid  waste 
and  hazardous  materials;  and 
cumulative  effects. 

Copies  of  the  draft  EIS/EIR  have  been 
made  available  at  the  UCSD  library,  at 
the  existing  SWFSC,  and  at  La  Jolla 
Public  Library. 

Decision  Process 

Following  due  consideration  of  all 
comments  received  during  the  official 
comment  period,  a  Final  EIS/EIR  will  be 
prepared.  The  government  decision  as 
to  how  to  proceed  will  be  announced  in 
a  Record  of  Decision  (ROD)  to  be  issued 
no  earlier  than  30  days  after  issuance  of 
the  Final  EIS/EIR.  The  official 
responsible  for  a  final  decision  is 
William  F.  Broglie,  Chief  Administrative 
Officer,  National  Oceanic  and 
Atmospheric  Administration. 

Dated:  November  18,  2008. 

Sandra  R.  Manning, 

Acting  Chief  Administrative  Officer,  Office 
of  the  Chief  Administrative  Officer,  National 
Oceanic  and  Atmospheric  Administration. 

[FR  Doc.  E8-27788  Filed  11-21-08;  8:45  am] 
BILLING  CODE  3510-12-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN:  0648-XL88 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  scoping 
meetings. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  scoping  meetings  to  address 
loggerhead  sea  turtle  interactions  with 
reef  fish  bottom  longlines. 

OATES:  The  scoping  meetings  will  be 
held  December  9  &  10,  2008  at  two 
locations.  For  specific  dates,  times,  and 
subjects,  see  SUPPLEMENTARY 
INFORMATION. 

ADDRESSES:  The  scoping  meetings  will 
be  held  in  the  following  locations: 
Madeira  Beach,  FL  and  Panama  City, 

FL.  For  specific  addresses,  see 
SUPPLEMENTARY  INFORMATION. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  2203 
North  Lois  Avenue,  Suite  1100,  Tampa, 
FL  33607. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carrie  Simmons,  Fishery  Biologist; 
telephone:  (813)  348-1630. 
SUPPLEMENTARY  INFORMATION:  The  Gulf 
of  Mexico  Fishery  Management  Council 
(Council)  has  scheduled  two  scoping 
meetings  on  the  estimated  bycatch  and 
subsequent  mortality  of  hard  shell  sea 
turtles  based  on  observer  data  in  the 
bottom  longline  portion  of  the  Gulf  of 
Mexico  reef  fish  fishery.  The  purpose  of 
these  sqpping  meetings  is  to  explore 
possible  alternatives  to  reduce  takes  of 
loggerhead  sea  turtles  in  the  bottom 
longline  fishery  to  levels  that  do  not 
jeopardize  the  continued  existence  of 
the  population.  In  response  to  observer 
data  that  indicates  increased  takes  of  sea 
turtles,  the  Gouncil  is  required  to  take 
action  to  provide  protection  for 
threatened  loggerhead  sea  turtles  from 
interactions  with  fishing  gear  in 
compliance  with  the  Endangered 
Species  Act  (ESA)  and  to  reduce 
bycatch  and  bycatch  mortality  in 
compliance  with  National  Standard  9  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(MSA).  Scoping  meetings  are  part  of  the 
initial  phase,  of  preparing  a  plan 
amendment.  The  purpose  is  to  identify 
issues  and  a  reasonable  range  of 
alternatives  to  address  those  issues. 


Such  alternatives  could  include  time/ 
area  closures,  gear  modifications, 
alternative  baits,  observer  program, 
effort  limitation,  or  other  measures  to 
reduce  sea  turtle  takes  and  mortality  of 
sea  turtles  from  interactions  with  reef 
fish  longline  gear.  The  public  is 
encouraged  to  attend  and  provide  input. 
Public  input  will  be  used  by  the  Council 
to  further  develop  the  amendment.  The 
scoping  meetings  will  begin  at  6  p.m. 
and  conclude  at  the  end  of  public 
testimony  or  no  later  than  9  p.m.  at  each 
of  the  following  locations: 

Tuesday,  December  9,  2008,  Hilton 
Garden  Lnn,  1101  US  Highway  231, 
Panama  City,  FL  32405;  telephone:  (850) 
392-1093; 

Wednesday,  December  1 0,  2008,  City 
of  Madeira  Beach,  300  Municipal  Drive, 
Madeira  Beach,  FL  33708;  telephone: 
(727)  391-9951. 

Copies  of  the  Amendments  scoping 
documents  can  be  obtained  by  calling 
the  Council  office  at  (813)  348-1630. 

Special  Accommodations 

These  scoping  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxilicuy  aids 
should  be  directed  to  Tina  O’Hern  at  the 
Council  (see  ADDRESSES)  at  least  5 
working  days  prior  to  the  meeting. 

Dated:  November  18,  2008. 

Tracey  L  Thompson, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  E8-27683  Filed  11-21-08;  8:45  am] 
BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN:  0648-XL96 

New  England  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council(s  (Council) 
Herring  Oversight  Committee  will  meet 
to  consider  actions  affecting  New 
England  fisheries  in  the  exclusive 
economic  zone  (EEZ). 

DATES:  The  meeting  will  be  held  on 
Tuesday,  December  16,  2008  at  9:30 
a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Ferncroft  Hotel,  50 
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Ferncroft  Road,  Danvers,  MA  01923; 
telephone:  (978)  777-2500. 

Council  address:  New  England 
Fishery  Management  Council,  50  Water 
Street,  Mill  2,  Newburyport,  MA  01950. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
telephone:  (978)  465-0492.  . 

SUPPLEMENTARY  INFORMATION:  The  items 
of  discussion  in  the  committee(s  agenda 
are  as  follows: 

1.  Continue  development  of  ' 
management  alternatives  for 
Amendment  4  to  the  Atlantic  Herring 
Fishery  Management  Plan  (FMP); 
alternatives  may  include  measures  to 
establish  a  catch  monitoring  program  for 
the  Atlantic  herring  fishery,  annual 
catch  limits  (ACLs)  and  accountability 
measures  (AMs),  and  measures  to 
address  river  herring  bycatch; 

2.  Review  and  discuss  stakeholder 
proposals/ideas  regarding  a  catch 
monitoring  program  for  the  Atlantic 
herring  fishery; 

3.  Review  and  discuss  alternatives  to 
establish  ACLs  and  AMs  for  the  Atlantic 
Herring  fishery; 

4.  Review  and  discuss  updated 
observer  and  bycatch  information,  if 
available; 

5.  Discuss  other  issues  related  to  the 
development  of  Amendment  4;  and 

6.  Other  Business. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council(s  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  November  19,  2008. 

Tracey  L.  Thompson, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Dor.  E8-27830  Filed  11-21-08;  8:45  am] 
BILLING  CODE  3510-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
the  People’s  Republic  of  China 

November  18,  2008. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner,  U.S.  Customs  and 
Border  Protection  adjusting  limits. 

EFFECTIVE  DATE:  November  25,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Bureau 
of  Customs  and  Border  Protection 
website  (http://www.cbp.gov),  or  call 
(202)  863-6560.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INl^ORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

Pursuant  to  Paragraph  4  of  the 
Memorandum  of  Understanding 
between  the  Governments  of  the  United 
States  and  the  People’s  Republic  of 
China  concerning  Trade  in  Texile  and 
Apparel  Products,  signed  and  dated  on 
November  8,  2005,  the  current  limits  for 
certain  categories  are  being  increased  by 
the  recrediting  of  the  unused 
carryforward  that  was  previously 
applied  to  the  2007  limits  and  deducted 
from  the  2008  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (refer  to 
the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov).  Also 
see  72  FR  67719  published  on 
November  30,  2007,  and  71  FR  65090, 
published  on  November  7,  2006. 

Janet  E.  Heinzen, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

November  18,  2008. 

Commissioner, 

U.S.  Customs  and  Border  Protection, 
Washington,  DC  20229. 


Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  27,  2007,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  China  and 
exported  during  the  twelve-month  period 
which  began  on  January  1,  2008  and  extends 
through  December  31,  2008. 

Effective  on  November  25,  2008,  you  are 
directed  to  increase  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  terms  of  the  Memorandum  of 
Understanding  between  the  Governments  of 
the  United  States  and  the  People’s  Republic 
of  China  concerning  Trade  in  Texile  and 
Apparel  Products,  signed  and  dated  on 


November  8,  2005: 

1 

Category 

1 

}  Adjusted  twelve- 
month  limits 

345/645/646  . 

10,673,870  dozen. 

352/652  . 

24,515,187  dozen. 

’  The  limit  has  not  been  adjusted  to  account 
for  any  imports  exported  after  December  3T, 
2007. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Janet  E.  Heinzen, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  E8-27892  Filed  11-21-08;  8:45  am] 
BILLING  CODE  3510-DS 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

TIME  AND  DATE:  11  a.m.,  Wednesday 
December  3,  2008. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Commission  Conference 
Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  DCIO  Risk 
Surveillance. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Sauntia  S.  Warfield,  202—418-5084. 

Sauntia  S.  Warfield, 

Staff  Assistant. 

[FR  Doc.  E8-27994  Filed  11-20-08;  4:15  pm] 
BILLING  CODE  6351-01-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

TIME  AND  DATE:  11  a.m.,  Friday 
December  19,  2008. 
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PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Commission  Conference 
Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Sauntia  S.  Warfield,  202-418-5084. 

Sauntia  S.  Warfield 
Staff  Assistant. 

(FR  Doc.  E8-27995  Filed  11-20-08;  4:15  pm] 
BIUJNG  CODE  6351-01-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

TIME  AND  DATE:  11  a.m.,  Friday 
December  12,  2008. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Commission  Conference 
Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Sauntia  S.  Warfield,  202-418-5084. 

Sauntia  S.  Warfield, 

Staff  Assistant. 

IFR  Doc.  E8-27996  Filed  11-20-08;  4:15  pm] 
BILLING  CODE  6351-01-P 

COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

TIME  AND  DATE:  2  p.m.,  Wednesday 
December  17,  2008. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Commission  Conference 
Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Sauntia  S.  Warfield,  202-418-5084. 

Sauntia  S.  Warfield. 

Staff  Assistant. 

[FR  Doc.  E8-27998  Filed  11-20-08;  4:15  pm] 
BILLING  CODE  63S1-01-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

TIME  AND  DATE:  11  a.m.,  Friday 
December  5,  2008. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Commission  Conference 
Room. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Sauntia  S.  Warfield,  202—418-5084. 

Sauntia  S.  Warfield, 

Staff  Assistant. 

IFR  Doc.  E8-27999  Filed  11-20-08;  4:15  pm] 
BILLING  CODE  63S1-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Intent  To  Grant  an  Exclusive  License 
for  a  U.S.  Army  Owned  Invention  to 
Skytel,  Inc. 

agency:  Department  of  the  Army,  DoD. 
action:  Notice. 


SUMMARY:  The  Department  of  the  Army 
announces  that,  unless  there  is  an 
objection  within  15  days  of  this  notice, 
that  it  is  contemplating  granting  an 
exclusive  license  to  Skytel,  Inc,  a 
corporation  having  a  place  of  business 
in  Clinton,  MS,  on  “System  And 
Method  For  Tactical  Centralized  Event 
Warning/Notification  For  Individual 
Entities”  by  Paul.Manz  of  PM  Battle 
Command,  disclosure  docket  number — 
CECOM  5531;  “System  And  Method  For 
Semi-Distributed  Event  Warning/ 
Notification  For  Individual  Entities”  by 
Paul  Manz  of  PM  Battle  Command, 
disclosure  docket  number — CECOM 
5530;  “System  And  Method  For  Tactical 
Distributed  Event  Warning/Notification 
For  Individual  Entities”  by  Paul  Manz 
of  PM  Battle  Command  and  Fernando 
Maymi  of  the  U.S.  Military  Academy 
(USMA),  disclosure  docket  number — 
CECOM  5532;  and  “System  For  Event 
VVarning/Notification  And  Reporting 
For  Individual  Entities”  by  Paul  Manz 
of  PM  Battle  Command  and  Fernando 
Maymi  of  USMA,  disclosure  docket 
number — CECOM  5533. 

Any  license  granted  shall  comply 
with  35  U.S.C.  209  and  37  CFR  Part  404. 

DATES:  File  written  objections  by 
December  9,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Timothy  S.  Ryan,  Technology  Transfer 
Program  Manager,  AMSRD-AAR-EMB, 
U.S.  Army  ARDEC,  Picatinny  Arsenal, 
NJ  07806-5000,  e-mail: 
timothy.s.ryan@us.army.mil;  (973)  724- 
7953. 

SUPPLEMENTARY  INFORMATION:  Written 
objections  must  be  filed  within  15  days 
from  publication  date  of  this  notice  in 
the  Federal  Register.  Any  license 


granted  shall  comply  with  35  U.S.C.  209 
and  37  CFR  Part  404. 

Brenda  S.  Bowen, 

Army  Federal  Register  Liaison  Officer. 

IFR  Doc.  E8-27829  Filed  11-21-08;  8:45  am] 

BILLING  CODE  3710-08-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Performance  Review  Board 
Membership 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Amendment. 


SUMMARY:  The  notice  of  the  names  of 
members  of  a  Performance  Review 
Board  for  the  Department  of  the  Army 
published  in  the  Federal  Register  on 
November  17,  2008  (72  FR  60662)  has 
added  four  additional  members. 

DATES:  Effective  Date:  November  18, 
2008.  - 

FOR  FURTHER  INFORMATION  CONTACT: 

Constance  B.  Ray,  Civilian  Senior 
Leader  Management  Office,  140  Army 
Pentagon,  Washington,  DC  20310-0140. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)(1)  through  (5)  of  Title  5,  U.S.C., 
requires  each  agency  to  establish,  in 
accordance  with  regulations,  one  or 
more  Senior  Executive  Service 
performance  review  boards.  The  boards 
shall  review  and  evaluate  the  initial 
appraisal  of  senior  executives’ 
performance  by  supervisors  and  make 
recommendations  to  the  appointing 
authority  or  rating  official  relative  to  the 
performance  of  these  executives. 

The  members  of  the  Department  of  the 
Army  Performance  Review  Boards  are: 

1.  Major  General  Don  T.  Riley,  Deputy 
Commanding  General  and  Deputy  Chief 
of  Engineers,  United  States  Army  Corps 
of  Engineers. 

2.  Major  General  Jeffrey  J.  Dorko, 
Deputy  Commanding  General  for 
Military  and  International  Operations, 
United  States  Army  Corps  of  Engineers. 

3.  Ms.  Jeannie  A.  Davis,  Director  of 
Human  Resources,  United  States  Army 
Corps  of  Engineers. 

4.  Mr.  Wesley  C.  Miller,  Director  of 
Resources,  United  States  Army  Corps  of 
Engineers. 

Brenda  S.  Bowen, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  E8-27828  Filed  11-21-08;  8:45  am] 
BILLING  CODE  3710-08-P 
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DEPARTMENT  OF  DEFENSE 

Defense  Acquisition  Regulations 
System 

Information  Collection  Requirement; 
Defense  Federal  Acquisition 
Regulation  Supplement;  DoD 
Acquisition  Process — Miscellaneous 
Requirements  (OMB  Control  Number 
0704-0187) 

AGENCY:  Defense  Acquisition 
Regulations  System,  Department  of 
Defense  (DoD). 

ACTION:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  an  approved  information 
collection  requirement. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork' 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  DoD  announces  the 
proposed  extension  of  a  public 
information  collection  requirement  and 
seeks  public  comment  on  the  provisions 
thereof.  DoD  invites  comments  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  DoD, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
The  Office  of  Management  and  Budget 
(OMB)  has  approved  this  information 
collection  requirement  for  use  through 
February  28,  2009.  DoD  proposes  that 
OMB  extend  its  approval  for  use  for 
three  additional  years. 

OATES;  DoD  will  consider  all  comments 
received  by  January  23,  2009. 
ADDRESSES:  You  may  submit  comments, 
identified  by  OMB  Control  Number 
0704-0187,  using  any  of  the  following 
methods: 

o  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

o  E-mail:  dfars@osd.iniI.  Include 
OMB  Control  Number  0704-0187  in  the 
subject  line  of  the  message. 

O  Fax:  703-602-7887. 

o  Mail:  Defense  Acquisition 
Regulations  System,  Attn:  Ms.  Amy 
Williams,  OUSD  (AT&L)  DPAP  (DARS), 
IMD  3D139,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062. 

o  Hand  Delivery/Courier:  Defense 
Acquisition  Regulations  System,  Crystal 


Square  4,  Suite  200A,  241  18th  Street, 
Arlington,  VA  22202-3402. 

Comments  received  generally  will  be 
posted  without  change  to  http:// 
www.reguIations.gov,  including  any 
personal  information  provided. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams,  703-602-0328.  The 
information  collection  requirements 
addressed  in  this  notice  are  available  on 
the  World  Wide-Web  at:  http:// 
www.acq.osd.mil/dpap/dars/dfarspgi/ 
current/index.html.  Paper  copies  are 
available  from  Ms.  Amy  Williams, 
OUSD  (AT&L)  DPAP  (DARS),  IMD 
3D139,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062. 
SUPPLEMENTARY  INFORMATION: 

Title  and  OMB  Number:  Information 
Collection  in  Support  of  the  DoD 
Acquisition  Process  (Miscellaneous 
Requirements)  (Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  Parts  208,  209,  226,  and  235 
and  associated  clauses  in  Part  252); 
OMB  Control  Number  0704-0187. 

Needs  and  Uses:  This  information 
collection  requirement  pertains  to 
information  required  by  DFARS  Parts 
208,  209,  226,  and  235  and  associated 
clauses  in  Part  252,  that  an  offeror  must 
submit  to  DoD  with  regard  to  a 
solicitation  or  contract  requirement. 

DoD  uses  this  information  to — 
o  Determine  whether  to  provide 
precious  metals  as  Government- 
furnished  material. 

o  Determine  an  entity’s  eligibility  for 
award  of  a  contract  under  a  national 
security  program. 

o  Determine  whether  there  is  a 
compelling  reason  for  a  contractor  to 
enter  into  a  subcontract  with  a  firm,  or 
subsidiary  of  a  firm,  that  is  identified  in 
the  List  of  Parties  Excluded  firom 
Federal  Procurement  and 
Nonprocurement  Programs  as  being 
ineligible  for  award  of  Defense  contracts 
or  subcontracts  because  it  is  owned  or 
controlled  by  the  government  of  a 
terrorist  country. 

o  Verify  the  status  of  an  offeror  as  a 
historically  black  college  or  university 
(HBCU)  or  minority  institution  (MI)  in 
order  to  determine  whether  the  offeror 
is  eligible  for  award  under  a  HBCU/MI 
set-aside. 

o  Evaluate  claims  of  indemnification 
for  loss  or  damage  occurring  under  a 
research  and  development  contract. 

o  Keep  track  of  radio  frequencies  for 
electronic  equipment  under  research 
and  development  contracts,  so  that  the 
user  does  not  interfere  with  other  use  of 
the  same  frequency. 

Affected  Public:  Businesses  or  other 
for-profit  and  not-for-profit  institutions. 
Annual  Burden  Hours:  1,845. 


Number  of  Respondents:  698. 
Responses  per  Respondent: 
Approximately  2. 

Annual  Responses:  1,260. 

Average  Burden  per  Response:  1.5 
hours. 

Frequency:  On  occasion. 

Summary  of  Information  Collection 

This  information  collection  pertains 
to  the  following  DFARS  requirements: 

o  252.208-7000,  Intent  to  Furnish 
Precious  Metals  as  Government- 
Furnished  Material.  Paragraph  (b)  of  this 
clause  requires  an  offeror  to  cite  the 
type  and  quantity  of  precious  metals 
required  in  the  performance  of  the 
contract.  Paragraph  (c)  requires  the 
offeror  to  submit  two  prices  for  each 
deliverable  item  that  contains  precious 
metals:  One  based  on  the  Government 
furnishing  the  precious  metals,  and  the 
other  based  on  the  contractor  furnishing 
the  precious  metals. 

o  252.209-7001,  Disclosure  of 
Ownership  or  Control  by  the 
Government  of  a  Terrorist  Country. 
Paragraph  (c)  of  this  provision  requires 
an  offeror  to  provide  a  disclosure  with 
its  offer  if  the  government  of  a  terrorist 
country  has  a  significant  interest  in  the 
offeror,  in  a  subsidiary  of  the  offeror,  or 
in  a  parent  company  of  which  the 
offeror  is  a  subsidiary. 

o  252.209-7002,  Disclosure  of 
Ownership  or  Control  by  a  Foreign 
Government.  Paragraph  (c)  of  this 
provision  requires  the  offeror  to  provide 
a  disclosure  with  its  offer  of  any  interest 
a  foreign  government  has  in  the  offeror 
when  that  interest  constitutes  control  of 
the  offeror  by  a  foreign  government. 

o  252.209-7004,  Subcontracting  with 
Firms  that  are  Owned  or  Controlled  by 
the  Government  of  a  Terrorist  Country. 
Paragraph  (b)  of  this  clause  requires  the 
Contractor  to  notify  the  contracting 
officer  in  writing  before  entering  into  a 
subcontract  with  a  party  that  is 
identified  in  the  List  of  Parties  Excluded 
from  Federal  Procurement  and 
Nonprocurement  Programs  as  being 
ineligible  for  award  of  Defense  contracts 
or  subcontracts  because  it  is  owned  or 
controlled  by  the  government  of  a 
terrorist  country.  The  notice  must 
include  the  compelling  reasons  for 
doing  business  with  the  subcontractor. 

o  252.226-7000,  Notice  of 
Historically  Black  College  or  University 
and  Minority  Institution  Set-Aside. 
Paragraph  (c)(2)  of  this  clause  requires 
that,  upon  request  of  the  contracting 
officer,  the  offeror  will  provide  evidence 
prior  to  award  that  the  Secretary  of 
Education  has  determined  the  offeror  to 
be  a  historically  black  college  or 
university  or  minority  institution. 
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I  o  252.235-7000,  Indemnification 

[{  Under  10  U.S.C.  2534 — Fixed  Price;  and 
1  252.235-7001,  Indemnification  Under 

j  10  U.S.C.  2534 — Cost-Reimbursement. 

Pciragraphs  (f)  and  (e),  respectively,  of 
these  clauses  require  the  contractor  to 
notify  the  contracting  officer  of  any 
claim  that  might  trigger  the 
Government’s  liability  under  the  clause, 
to  furnish  proof  or  evidence  of  any  such 
claim,  and  to  provide  copies  of  all 
pertinent  papers  relating  to  the  claim. 

o  252.235-7003,  Frequency 
Authorization.  Paragraph  (b)  of  this 
clause  requires  that  the  contractor 
provide  to  the  contracting  officer  the 
technical  operating  characteristics  for 
any  experimental,  developmental,  or 
operational  equipment  for  which  the 
appropriate  frequency  allocation  has  not 
been  made. 

Michele  P.  Peterson, 

Editor,  Defense  Acquisition  Regulations 
System. 

[FR  Doc.  E8-27787  Filed  11-21-08;  8:45  am] 
BILLING  CODE  5001 -08-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 

Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  IC  Clearance  Official, 
Regulatory  Information  Management 
Services,  Office  of  Management  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  24,  2008. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Education  Desk  Officer, 

Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Room  10222, 
Washington,  DC  20503.  Commenters  are 
encouraged  to  submit  responses 
electronically  by  e-mail  to 
oira_submission@omb.eop.gov  or  via  fax 
to  (202)  395-6974.  Commenters -should 
include  the  following  subject  line  in 
their  response  “Comment:  [insert  OMB 
number],  [insert  abbreviated  collection 
name,  e.g.,  “Upward  Bound 
Evaluation’’].  Persons  submitting 
comments  electronically  should  not 
submit  paper  copies. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 


collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  IC  Clearance 
Official,  Regulatory  Information 
Management  Services,  Office  of 
Management,  publishes  that  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment. 

Dated:  November  18,  2008. 

Angela  C.  Arrington, 

IC  Clearance  Official,  Regulatory  Information 
Management  Services,  Office  of  Management. 

Office  of  Planning,  Evaluation  and 
Policy  Development 

Type  of  Review:  New  Collection. 

Title:  Evaluation  of  the  Growth  Model 
Pilot  Program. 

Frequency:  Other:  One  time. 

Affected  Public:  Businesses  or  other 
for-profit  State,  Local,  or  Tribal  Gov’t, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  36. 

Burden  Hours;  41. 

Abstract:  In  November  2005  the  U.S. 
Department  of  Education  initiated  the 
Growth  Model  Pilot  Program  (GMPP) 
with  the  goal  of  approving  up  to  ten 
states  to  incorporate  growth  models  in 
school  AYP  determinations  under  the 
No  Child  Left  Behind  (NCLB).  As  a 
condition  of  participation  in  Growth 
Model  Pilot  Program  (GMPP),  states  are 
required  to  participate  in  an  evaluation. 
The  evaluation  is  designed  to  provide  a 
more  comprehensive  picture  of  Growth 
Model  Pilot  Program  (GMPP). 
Authorization  to  conduct  this  study  is 
provided  by  the  No  Child  Left  Behind 
Act  of  2001  (Pub.  L.  107-110),  Part  E, 
Section  1501. 

Requests  for  copies  of  the  information 
collection  submission  for  OMB  review 
may  be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
“Browse  Pending  Collections”  link  and 
by  clicking  on  link  number  3759.  When 
you  access  the  information  collection, 
click  on  “Download  Attachments  “  to 


view.  Written  requests  for  information 
should  be  addressed  to  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  LBJ,  Washington,  DC  20202-4537. 
Requests  may  also  be  electronically 
mailed  to  ICDocketMgr@ed.gov  or  faxed 
to  202-401-0920.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  electronically  mailed  to 
ICDocketMgr@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(FR  Doc.  E8-27762  Filed  11-20-08;  8:45  am] 
BILLING  CODE  400(M>1-P 


DEPARTMENT  OF  ENERGY 
[OE  Docket  No.  EA-346] 

Application  To  Export  Electric  Energy; 
Credit  Suisse  Energy  LLC 

agency:  Office  of  Electricity  Delivery 
and  Energy  Reliability,  DOE. 

ACTION:  Notice  of  application. 

SUMMARY:  Credit  Suisse  Energy  LLC 
(CSE)  has  applied  for  authority  to 
transmit  electric  energy  from  the  United 
States  to  Mexico  pursuant  to  section 
202(e)  of  the  Federal  Power  Act. 

DATES:  Comments,  protests,  or  requests 
to  intervene  must  be  submitted  on  or 
before  December  24,  2008. 

ADDRESSES:  Comments,  protests,  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of 
Electricity  Delivery  and  Energy 
Reliability,  Mail  Code:  OE-20,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-0350  (FAX  202- 
586-5860). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  by  the 
Department  of  Energy  (DOE)  pursuant  to 
sections  301(b)  and  402(f)  of  the 
Department  of  Energy  Organization  Act 
(42  U.S.C.  7151(b),  7172(f))  and  require 
authorization  under  section  202(e)  of 
the  FPA  (16  U.S.C.  824a(e)). 

On  October  31,  2008,  DOE  received  an 
application  from  CSE  for  authority  to 
transmit  electric  energy  from  the  United 
States  to  Mexico  as  a  power  marketer. 
CSE  does  not  own  any  electric 
transmission  facilities  nor  does  it  hold 
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a  franchised  service  area.  The  electric 
energy  which  CSE  proposes  to  export  to 
Mexico  would  be  surplus  energy 
purchased  from  electric  utilities, 

Federal  power  marketing  agencies,  and 
other  entities  within  the  United  States. 

CSE  proposes  to  export  electric  energy 
to  Mexico  and  to  arrange  for  the 
delivery  of  those  exports  over  the 
international  transmission  facilities 
presently  owned  by  AEP  Texas  Central, 
El  Paso  Electric  Company,  Central 
Power  &  Light  Company,  San  Diego  Gas 
&  Electric  Company,  Sharyland  Utilities, 
and  Comision  Federal  de  Electricidad, 
the  national  electric  utility  of  Mexico. 

The  construction,  operation, 
maintenance,  and  connection  of  each  of 
the  international  transmission  facilities 
to  be  utilized  by  CSE  was  previously 
authorized  by  a  Presidential  permit 
issued  pursuant  to  Executive  Order 
10485,  as  amended. 

Procedural  Matters:  Any  person 
desiring  tq  become  a  party  to  these 
proceedings  or  to  be  heard  by  filing 
comments  or  protests  to  this  application 
should  file  a  petition  to  intervene, 
comment,  or  protest  at  the  address 
provided  above  in  accordance  with 
§§385.211  or  385. 214  of  the  Federal 
Energy  Regulatory  Commission’s  Rules 
of  Practice  and  Procedures  (18  CFR 
385.211,  385.214).  Fifteen  copies  of  each 
comment,  petition,  and  protest  should 
be  filed  with  DOE  on  or  before  the  dates 
listed  above. 

All  filings  in  this  proceeding  should 
be  clearly  marked  with  Docket  No.  EA- 
346.  Additional  copies  are  to  be  filed 
directly  with  Matthew  Adams,  VP 
Energy  Trading  and  Marketing,  1100 
Louisiana  Street,  Suite  4500,  Houston, 
TX  77007. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969,  and  a  determination  is 
made  by  DOE  that  the  proposed  action 
will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above,  by  accessing  the 
program  Web  site  at  http:// 
oe.energy.gov/permits _pending.htm,  or 
by  e-mailing  Odessa  Hopkins  at 
odessa.hopkins@hq.doe.gov. 

Issued  in  Washington,  DC,  on  November 
18,  2008. 

Anthony ).  Como, 

Director,  Permitting  and  Siting,  Office  of 
Electricity  Delivery  and  Energy  Heliahility. 

[FR  Doc.  E8-27837  Filed  11-21-08;  8:45  am) 
BILLING  CODE  6450-01-P  • 


DEPARTMENT  OF  ENERGY 

[OE  Docket  No.  EA-14&-D] 

Application  To  Export  Electric  Energy; 
Powerex  Corp. 

AGENCY:  Office  of  Electricity  Delivery 
and  Energy  Reliability,  DOE. 

ACTION:  Notice  of  Application. 

SUMMARY:  Powerex  Corp.  (Powerex)  has 
applied  for  renewal  of  its  authority  to 
transmit  electric  energy  from  the  United 
States  to  Mexico  pursuant  to  section 
202(e)  of  the  Federal  Power  Act. 

DATES:  Comments,  protests,  or  requests 
to  intervene  must  be  submitted  on  or 
before  December  24,  2008. 

ADDRESSES:  Comments,  protests,  or 
requests  to  intervene  should  be 
addressed  as  follows;  Office  of  • 
Electricity  Delivery  and  Energy 
Reliability,  Mail  Code:  GE-20,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-0350  (FAX  202- 
586-8008). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  by  the 
Department  of  Energy  (DOE)  pursuant  to 
sections  301(b)  and  402(f)  of  the 
Department  of  Energy  Organization  Act 
(42  U.S.C.  7151(b),  7172(fi)  and  require 
authorization  under  section  2b2(e)  of 
the  FPA  (16  U.S.C.  824a(e)). 

On  May  30,  1997,  the  Department  of 
Energy  (DOE)  issued  Order  No.  EA-145 
authorizing  Powerexjo  transmit  electric 
energy  from  the  United  States  to  Mexico 
as  a  power  marketer  for  a  two-year  term. 
That  Order  was  subsequently  renewed 
on  June  18,  1999,  in  Order  No.  EA-145- 
A;  on  August  13,  2001,  in  Order  No. 
EA-145-B;  and  on  April  26,  2004,  in 
Order  No.  EA-145-C.  The  current 
export  authorization  will  expire  on 
April  26,  2009.  On  October  23,  2008, 
Powerex  filed  an  application  with  DOE 
to  renew  the  export  authority  contained 
in  Order  No.  EA-145-C  for  an 
additional  five-year  term. 

Powerex,  the  wholly  owned 
marketing  subsidiary  of  the  British 
Columbia  Hydro  and  Power  Authority 
(BC  Hydro),  does  not  own  or  control  any 
transmission  facilities  nor  does  it  have 
a  franchised  service  area.  The  electric 
energy  which  Powerex  proposes  to 
export  to  Mexico  would  be  surplus 
energy  purchased  from  BC  Hydro  or 
other  Canadian  utilities,  from  other 
power  marketers,  independent  power 
producers,  or  U.S.  electric  utilities  and 


Federal  power  marketing  agencies  in  the 
United  States. 

Powerex  will  arrange  for  the  delivery 
of  exports  to  Mexico  over  the 
international  transmission  facilities 
owned  by  San  Diego  Gas  &  Electric 
Gompany.  The  construction,  operation, 
maintenance,  and  connection  of  each  of 
the  international  transmission  facilities 
to  be  utilized  by  Powerex  was 
previously  authorized  by  a  Presidential 
permit  issued  pursuant  to  Executive 
Order  10485,  as  amended. 

DOE  expects  exporters  of  electric 
energy  to  obtain  the  necessary 
authorization  ft’om  DOE  to  export 
electricity  and  to  abide  by  the  terms  and 
conditions  established  for  such  export 
in  the  Orders  issued  by  DOE,  including 
any  term  limit  for  the  authorization  and 
the  requirement  to  create  and  preserve 
full  and  complete  records  and  file 
quarterly  reports.  Failure  to  first  obtain 
an  Order  authorizing  the  export  of 
electricity,  or  continuing  to  export  after 
the  expiration  of  such  an  Order,  may 
result  in  a  denial  of  authorization  to 
export  in  the  future  and  subject  the 
exporter  to  sanctions  and  penalties 
under  the  FPA.  DOE  also  expects 
transmitting  utilities  owning  border 
facilities  and  entities  charged  with  the 
operational  control  of  those  border 
facilities,  such  as  Independent  System 
Operators  or  RTO’s,  to  verify  that 
companies  seeking  to  schedule  an 
electricity  export  have  the  requisite 
authority  from  DOE  to  export  such 
power. 

Procedural  Matters:  Any  person 
desiring  to  become  a  party  to  these 
proceedings  or  to  be  heard  by  filing 
comments  or  protests  to  this  application 
should  file  a  petition  to  intervene, 
comment,  or  protest  at  the  address 
provided  above  in  accordance  with 
§§385.211  or  385.214  of  the  Federal 
Energy  Regulatory  Commission’s  Rules 
of  Practice  and  Procedures  (18  CFR 
385.211,  385.214).  Fifteen  copies  of  each 
comment,  petition,  and  protest  should 
be  filed  with  DOE  on  or  before  the  dates 
listed  above. 

All  filings  in  this  proceeding  should 
be  clearly  marked  with  Docket  No.  EA- 
145-D.  Additional  copies  are  to  be  filed 
directly  with  Mike  MacDougall, 

Director,  Trade  Policy,  Powerex  Corp., 
666  Burrard  Street,  Suite  1400, 
Vancouver,  British  Columbia,  Canada 
V6C  2X8. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969,  and  a  determination  is 
made  by  DOE  that  the  proposed  action 
will  not  adversely  impact  on  the 
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reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above,  by  accessing  the 
program  Web  site  at  http:// 
oe.energy.gov/permits _pending.htm,  or 
by  emailing  Odessa  Hopkins  at 
odessa.hopkins@hq.doe.gov. 

Issued  in  Washington,  DC,  on  November 
19,  2008. 

Anthony  J.  Como, 

Director,  Permitting  and  Siting,  Office  of 
Electricity  Delivery  and  Energy  Reliability. 

[FR  Doc.  E8-27836  Filed  11-21-08;  8:45  am] 
BILLING  CODE  6450-01 


DEPARTMENT  OF  ENERGY 

[OE  Docket  No.  EA-344] 

Application  To  Export  Electric  Energy; 
Twin  Cities  Power — Canada,  ULC 

AGENCY:  Office  of  Electricity  Delivery  - 
and  Energy  Reliability,  DOE. 

ACTION:  Notice  of  Application. 

SUMMARY:  Twin  Cities  Power — Canada, 
ULC  (TCP)  has  applied  for  authority  to 
transmit  electric  energy  from  the  United 
States  to  Canada  pursuant  to  section 
202(e)  of  the  Federal  Power  Act. 

DATES:  Comments,  protests,  or  requests 
to  intervene  must  be  submitted  on  or 
before  December  24,  2008. 

ADDRESSES:  Comments,  protests,  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of 
Electricity  Delivery  and  Energy 
Reliability,  Mail  Code:  OE-20,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  20585-0350  (FAX  202- 
586-8008). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 

SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  by  the 
Department  of  Energy  (DOE)  pursuant  to 
sections  301(b)  and  402(f)  of  the 
Department  of  Energy  Organization  Act 
(42  U.S.C.  7151(b),  7172(fi)  and  require 
authorization  under  section  202(e)  of 
the  FPA  (16  U.S.C.  824a(e)). 

On  October  14,  2008,  DOE  received  an 
application  from  TCP  for  authority  to 
transmit  electric  energy  from  the  United 
States  to  Canada  as  a  power  marketer. 
TCP  has  requested  an  electricity  export 
authorization  with  a  5-year  term.  TCP 
does  not  own  or  control  any  electric 
generation,  transmission,  or  distribution 


assets,  nor  does  it  have  a  franchised 
service  area.  The  electric  energy  which 
TCP  proposes  to  export  to  Canada 
would  be  surplus  energy  purchased 
from  electric  utilities.  Federal  power 
marketing  agencies,  and  other  entities 
within  the  United  States. 

TCP  will  arrange  for  the  delivery  of 
exports  to  Canada  over  the  international 
transmission  facilities  owned  by  Basin 
Electric  Power  Cooperative,  Bonneville 
Power  Administration,  Eastern  Maine 
Electric  Cooperative,  International 
Transmission  Co.,  Joint  Owners  of  the 
Highgate  Project,  Long  Sault,  Inc., 

Maine  Electric  Power  Company,  Maine 
Public  Service  Company,  Minnesota 
Power,  Inc.,  Minnkota  Power 
Cooperative,  Inc.,  New  York  Power 
Authority,  Niagara  Mohawk  Power 
Corp.,  Northern  States  Power  Company, 
Vermont  Electric  Power  Company,  and 
Vermont  Electric  Transmission  Co. 

The  construction,  operation, 
maintenance,  and  connection  of  each  of 
the  international  transmission  facilities 
to  be  utilized  by  TCP  has  previously 
been  authorized  by  a  Presidential  permit 
issued  pursuant  to  Executive  Order 
10485,  as  amended. 

Procedural  Matters:  Any  person 
desiring  to  become  a  party  to  these 
proceedings  or  to  be  heard  by  filing 
comments  or  protests  to  this  application 
should  file  a  petition  to  intervene, 
comment,  or  protest  at  the  address 
provided  above  in  accordance  with 
§§385.211  or  385.214  of  the  Federal 
Energy  Regulatory  Commission’s  Rules 
of  Practice  and  Procedures  (18  CFR 
385.211,  385.214).  Fifteen  copies  of  each 
petition  and  protest  should  be  filed  with 
DOE  on  or  before  the  date  listed  above. 

Comments  on  the  TCP  application  to 
export  electric  energy  to  Canada  should 
be  clearly  marked  with  Docket  No.  EA- 
344.  Additional  copies  are  to  be  filed 
directly  with  Larry  Severson,  Severson, 
Sheldon,  Dougherty  &  Molenda  P.A., 
Suite  600,  7300  West  147th  Street, 

Apple  Valley,  MN  55124-7580  AND 
Tim  Kreiger,  Twin  Cities  Power,  LLC, 
17725  Juniper  Path,  Lakeville,  MN 
55504. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969,  and  a  determination  is 
made  by  DOE  that  the  proposed  action 
will  not  adversely  impact  the  reliability 
of  the  U.S.  electric  power  supply 
system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above,  by  accessing  the 
program  Web  site  at  http:// 
wvirw.oe.energy.gov/ 


permits _pending.htm,  or  by  e-mailing 
Odessa  Hopkins  at 
Odessa.hopkins@hq.doe.gov. 

Issued  in  Washington,  DC,  on  November 
18,  2008. 

Anthony  J.  Como, 

Director,  Permitting  and  Siting,  Office  of 
Electricity  Delivery  and  Energy  Reliability. 
[FR  Doc.  E8-27835  Filed  11-21-08;  8:45  am] 
BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  IC09-71 6-000,  FERC-716] 

Commission  Information  Collection 
Activities,  Proposed  Collection; 
Comment  Request;  Extension 

November  18,  2008. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Notice  of  proposed  information 
collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13),  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 

DATES:  Comments  in  consideration  of 
the  collection  of  information  are  due 
January  23,  2009. 

ADDRESSES:  An  example  of  this 
collection  of  information  may  be 
obtained  from  the  Commission’s  Web 
site  at  [http://www.ferc.gov/docs-filing/ 
elibrary.asp).  Comments  may  be  filed 
either  electronically  or  in  paper  format, 
and  should  refer  to  Docket  No.  IC09- 
716-000.  Documents  must  be  prepared 
in  an  acceptable  filing  format  and  in 
compliance  with  the  Federal  Energy 
Regulatory  Commission  submission 
guidelines  at  http://\\'t\'w.ferc.gov/heIp/ 
submission-guide.asp. 

Comments  may  be  filed  electronically 
via  the  eFiling  link  on  the  Commission’s 
Web  site  at  http://www.ferc.gov.  First 
time  users  will  have  to  establish  a  user 
name  and  password  [http:// 
www.ferc.gov/docs-filing/ 
eregistration.asp)  before  eFiling.  The 
Commission  will  send  an  automatic 
acknowledgement  to  the  sender’s  e-mail 
address  upon  receipt  of  comments 
through  eFiling. 

Commenters  filing  electronically 
should  not  make  a  paper  filing. 
Commenters  that  are  not  able  to  file 
electronically  must  send  an  original  and 
14  copies  of  their  comments  to:  Federal 
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Energy  Regulatory  Commission, 
Secretary  of  the  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

Users  interested  in  receiving 
automatic  notification  of  activity  in  this 
docket  may  do  so  through  eSubscription 
(at  http :// WWW. fere. gov /docs-filing/ 
esubscription.asp).  In  addition,  all 
comments  and  FERC  issuances  may  be 
viewed,  printed  or  downloaded 
remotely  through  FERC’s  Web  site  using 
the  “eLibrary”  link  and  searching  on 
Docket  Number  IC09-716.  For  user 
assistance,  contact  FERC  Online 
Support  (e-mail  at 

ferconIinesupport@ferc.gov,  or  call  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659). 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  502-8415,  by  fax  at 
(202)  273-0873,  and  by  e-mail  at 
michael.miller@ferc.gov. 

SUPPLEMENTARY  INFORMATION:  The  FERC 
is  now  combining  the  requirements 
from  both  FERC-716  (“Good  Faith 
Request  for  Transmission  Service  and 
Response  by  Transmitting  Utility  Under 
sections  211(a)  and  213(a)  of  the  Federal 
Power  Act”  (OMB  No.  1902-0170))  and 
FERC-716A  (“Application  for 
Transmission  Services  Under  section 
211  of  the  Federal  Power  Act”  (OMB 
No.  1902-0168))  into  a  single  notice.  In 
addition,  the  requirements  will  be 
labeled  FERC-716  and  consolidated  into 
a  single  OMB  control  no.  (OMB  No. 
1902-0170). 

The  information  collected  under  the 
requirements  of  FERC-716  “Good  Faith 
Request  for  Transmission  Service  and 
Response  by  Transmitting  Utility  Under 
sections  211(a)  and  213(a)  of  the  Federal 
Power  Act”  (existing/current  OMB  No. 
1902-0170)  is  used  by  the  Commission 
to  implement  the  statutory  provisions  of 
sections  211  and  213  of  the  Federal 


Power  Act  (FPA)  as  amended  and  added 
by  the  Energy  Policy  Act  1992.  For  the 
initial  process,  the  information  is  not 
filed  with  the  Commission,  however, 
the  request  and  response  may  be 
analyzed  as  a  part  of  a  section  211 
proceeding.  This  collection  of 
information  covers  the  information  that 
must  be  contained  in  the  request  and  in 
the  response.  Should  the  parties  be 
unable  to  resolve  outstanding  issues,  an 
application  may  be  submitted  to  the 
FERC.  The  Commission  may  order 
transmission  services  under  the 
authority  of  FPA  211. 

The  Energy  Policy  Act  of  1992 
amended  section  211  of  the  FPA  and 
expanded  the  Commission’s  authority  to 
order  transmission  service.  Under  the 
revised  section  211,  the  Commission 
may  order  transmission  services  if  it 
finds  that  such  action  would  be  in  the  ' 
public  interest,  would  not  unreasonably 
impair  the  continued  reliability  of 
electric  systems  affected  by  the  order, 
and  would  meet  the  requirements  of 
amended  section  211  of  the  FPA. 

The  Commission’s  policy  statement 
under  Public  Law  93—3,  Policy 
Statement  Regarding  Good  Faith 
Requests  for  Transmission  Services  and 
Responses  by  Transmitting  Utilities 
Under  section  211(a)  and  213(a)  of  the 
Federal  Power  Act,  as  Amended, 
implemented  a  data  exchange  between  a 
transmission  requester  and  a 
transmitting  utility  prior  to  the 
submission  of  a  section  211  request  with 
the  Gommission.  Components  of  the 
data  exchange  are  identified  in  the  Code 
of  Federal  Regulations  (CFR),  18  CFR 
2.20.  The  general  policy  sets  forth 
standards  by  which  the  Commission 
determines  whether  and  when  a  valid 
good  faith  request  for  transmission  has 
been  made  under  section  211  of  the 
FPA.  In  developing  the  standards,  the 
Commission  sought  to  encourage  an 


open  exchange  of  information  with  a 
reasonable  degree  of  specificity  and 
completeness  between  the  party 
requesting  transmission  services  and  the 
transmitting  utility.  As  a  result,  18  CFR 
2.20  identifies  twelve  components  of  a 
good  faith  estimate  and  five  components 
of  a  reply  to  a  good  faith  request. 

Information  in  the  data  exchange  is 
not  filed  as  noted  above  with  the 
Commission,  unless  negotiations 
between  the  transmission  requestor  and 
the  transmitting  utility  have  not  been 
successful  and  the  transmission 
requestor  files  a  section  211  request 
(formerly  FERC-716A,  1902-0168,  and 
incorporated  herein)  with  the 
Commission. 

When  negotiations  are  unsuccessful, 
the  information  collected  for  the 
“Application  for  Transmission  Services 
Under  section  211  of  the  Federal  Power 
Act”  is  used  by  the  Commission  to 
implement  the  statutory  provisions  of 
section  211  of  the  Federal  Power  Act 
(FPA)  16  U.S.C.  (824)  as  amended  by  the 
Energy  Policy  Act  1992  (Pub.  L.  102- 
486)  106  Stat.  2776.  Under  section  211, 
the  Commission  may  order  transmission 
services  if  it  finds  that  such  action 
would  be  in  the  public  interest  and 
would  not  unreasonably  impair  the 
continued  reliability  of  systems  affected 
by  the  order.  The  requirements  are 
detailed  in  the  Code  of  Federal 
Regulations  (CFR)  under  18  CFR  part  36. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data.  The  existing 
requirements  for  the  collections 
formerly  known  as  FERC-716  and 
FERC-716  A  are  being  combined  here 
under  FERC-716. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 


FERC  data  collection  FERC-716 

Number  of 
respondents 
annually 

(1) 

Number  of 
responses  per 
respondent 

(2) 

Average  burden 
hours  per 
response 

(3) 

Total  annual 
burden  hours 

(1)x(2)x(3) 

Information  exchange  between  parties  . 

3 

1 

100 

300 

Application  submitted  to  FERC  if  parties’  negotiations  are  unsuc¬ 
cessful  . 

3 

1 

2.5 

8 

Total . '. . 

3 

2 

308 

For  the  information  exchange,  the 
estimated  cost  burden  to  respondents  is 
$18,228.00  (300  hours  +  2080  hours  per 
year  x  $126,384  per  year  average  per 
employee  =  $18,228.00).  The  cost  per 
respondent  is  $6,076.00.  For  the 
application  to  FERC,  the  estimated  cost 
burden  to  respondents  is  $486.0b  (8 


hours  +  2080  hours  per  year  x  $126,384 
per  year  average  per  employee  = 
$486.00).  The  cost  per  respondent  is 
$162.00.  The  total  burden  hours  per 
year  for  the  information  exchange  and 
the  application  would  be  308. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 


expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  Reviewing  instructions: 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information: 
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(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements:  (4) 
training  personnel  to  respond  to  a 
collection  of  information;.  (5)  searching 
data  sources:  (6). completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency’s  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  . or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 

e.g.,  permitting  electronic  submission  of 
responses. 

Kimberly  D.  Bose, 

Secretary. 

(FR  Doc.  E8-27813  Filed  11-21-08;  8:45  am] 
BILLING  CODE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  12740-001] 

Hydro  Matrix  Limited  Partnership; 
Notice  of  intent  To  File  License 
Application,  Filing  of  Pre-Application 
Document,  and  Approval  of  Use  of  the 
Traditional  Licensing  Process 

November  18,  2008. 

a.  Type  of  FilingrNotice  of  Intent  to 
File  License  Application  and  Request  to 
Use  the  Traditional  Licensing  Process. 

b.  Project  No.:  12740-001. 

c.  Dated  Filed:  September  24,  2008. 


d.  Submitted  By:  Hydro  Matrix 
Limited  Partnership. 

e.  Name  of  Project:  Flannagan 
Hydroelectric  Project. 

f.  Location:  The  project  would  be 
located  at  the  U.S.  Army  Corps  of 
Engineers  Flannagan  Dam  on  the  Pound 
River  in  Dickenson  County,  Virginia. 

g.  Filed  Pursuant  to:  18  CFR  5.3  of  the 
Commission’s  regulations. 

h.  Applicant  Contact:  James  B.  Price, 
President,  Hydro  Matrix  Limited 
Partnership,  P.O.  Box  903,  Gatlinburg, 
TN  37738,  (865)  436-0402  (business), 
(803)  215-4165  (mobile). 

i.  FERC  Contact:  Nicholas  Palso,  (202) 
502-8854  or  nicholas.palso@ferc.gov. 

j.  Hydro  Matrix  Partnership  Limited 
filed  its  request  to  use  the  Traditional 
Licensing  Process  on  September  24, 
2008.  Hydro  Matrix  Partnership  Limited 
filed  public  notice  of  its  request  on 
September  24,  2008.  In  a  letter  dated 
November  12,  2008,  the  Director  of  the 
Office  of  Energy  Projects  approved 
Hydro  Matrix  Partnership  Limited’s 
request  to  use  the  Traditional  Licensing 
Process. 

k.  With  this  notice,  we  are  approving 
Hydro  Matrix  Limited  Partnership’s 
request  to  be  designated  as  the  non- 
federal  representative  for  section  7  of 
the  Endangered  Species  Act  and  its 
request  to  initiate  consultation  under 
section  106  of  the  National  Historic 
Preservation  Act;  and  recommending 
that  it  begin  informal  consultation  with: 
(a)  The  U.S.  Fish  and  Wildlife  Service; 
and  (b)  the  Virginia  State  Historic 
Preservation  Officer,  as  required  by 
section  106,  National  Historical 
Preservation  Act,  and  the  implementing 
regulations  of  the  Advisory  Council  on 
Historic  Preservation  at  36  CFR  800.2. 

l.  Hydro  Matrix  Partnership  Limited 
filed  a  Pre-Application  Document  (PAD; 
including  a  proposed  process  plan  and 
schedule)  with  the  Commission, 
pursuant  to  18  CFR  5.6  of  the 
Commission’s  regulations. 

m.  A  copy  of  the  PAD  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission’s  Web  site  (http:// 
n'wn'.ferc.gov),  using  the  “eLibrary” 
link.  Enter  the  docket  number, 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCONlineSupport@ferc.gov  or  toll 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  paragraph  h. 

Register  online  at  http://ferc.gov/docs- 
filing/esubscription.asp  to  be  notified 
via  e-mail  of  new  filing  and  issuances 
related  to  this  or  other  pending  projects. 


For  assistance,  contact  FERC  Online 
Support. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-27816  Filed  11-21-08;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  13300-000] 

Marmc  Enterprises,  LLC;  Notice  of 
Preliminary  Permit  Application 
Accepted  for  Filing  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Competing  Applications 

November  18,  2008. 

On  October  14,  2008  and 
supplemented  on  November  17,  2008, 
MARMC  Enterprises,  LLC  filed  an 
application,  pursuant  to  section  4(f)  of 
the  Federal  Power  Act,  proposing  to 
study  the  feasibility  of  the  Third  District 
Reach  Project,  located  on  the 
Mississippi  River  in  Orleans  and  St. 
Bernard  Parishes,  Louisiana.  The  project 
uses  no  dam  or  impoundment. 

The  proposed  project  would  consist 
of:  (1)  40  bi-directional  Underwater 
Electric  Kite  (UEK)  turbine  generating 
units,  with  a  total  installed  capacity  of 
16-megawatts,  (2)  an  underwater  cable 
approximately  300  foot  in  length,  and 
(3)  appurtenant  facilities.  The  project  is 
estimated  to  have  an  annual  generation 
of  137.357-gigawatt-hours,  which  would 
be  sold  to  a  local  utility,  industrial  or 
commercial  customer,  or  into  the 
wholesale  energy  markets. 

Applicant  Contact:  Ms.  Nicoline 
Marinovich,  MARMC  Enterprises,  LLC, 
816  Pacific  Avenue,  New  Orleans, 
Louisiana  70114-2438,  phone  986-705- 
2940. 

FERC  Contact:  Kelly  Houff  (202)  502- 
6393. 

Deadline  for  filing  comments,  motions 
to  intervene,  competing  applications 
(without  notices  of  intent),  or  notices  of 
intent  to  file  competing  applications:  60 
days  from  the  issuance  of  this  notice. 
Comments,  motions  to  intervene, 
notices  of  intent,  and  competing 
applications  may  be  filed  electronically 
via  the  Internet.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission’s  Web  Site  under  the 
“e-Filing”  link.  If  unable  to  be  filed 
electronically,  documents  may  be  paper- 
filed.  To  paper-file,  an  original  and  eight 
copies  should  be  mailed  to:  Kimberly  D. 
Bose,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426.  For 
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more  information  on  how  to  submit 
these  types  of  filings  please  go  to  the 
Commission’s  Web  site  located  at 
http://www.ferc.gov/filing- 
comments.asp.  More  information  about 
this  project  can  be  viewed  or  printed  on 
the  “eLibrary”  link  of  Commission’s 
Web  site  at 

http :// WWW. fere. gov /docs-filing/ 
elibrary.asp.  Enter  the  docket  number 
(P-13300)  in  the  docket  number  field  to 
access  the  document.  For  assistance, 
call  toll-free  1-866-208-3372. 

Kimberly  D.  Bose, 

Secretary.  • 

[FR  Doc.  E8-27817  Filed  11-21-08;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #  1 

September  12,  2008. 

Take  notice  that  the  Commission 
received  the  following  electric  corporate 
filings: 

Docket  Numbers:  EC08-123-000. 
Applicants:  J-POWER  USA 
Generation,  L.P.;  DJ  Power  LLC; 

Freeport  Power,  LLC;  Harbinger 
Independent  Power  Fund  II,  L.L; 
Harbinger  Pinelawn  LLC;  NM  Regal, 
LLC. 

Description:  J-POWER  USA 
Generation  LP  et  al.  submits  a  joint 
application  for  authorization  of 
Transactions  and  request  for  waivers 
and  expedited  consideration  etc 
Pursuant  to  Section  203  of  the  Federal 
Power  Act. 

Filed  Date:  09/09/2008. 

Accession  Number:  20080911-0110. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  September  30,  2008. 

Take  notice  that  the  Commission 
received  the  following  exempt 
wholesale  generator  filings: 

Docket  Numbers:  EG08-97-000. 
Applicants:  Walnut  Creek  Energy, 
LLC. 

Description:  Notice  of  Self  ' 
Certification  of  Exempt  Wholesale 
Generator  Status. 

Filed  Date:  09/11/2008. 

Accession  Number:  20080911-5048. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  October  2,  2008. 

Take  notice  that  the  Commission 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ER97-837-007; 
ER99-3151-008;  ER03-327-002;  ER08- 
448-000;  ER08-44 7-000; 


Applicants:  PSEG  Inc;  PSEG  Nuclear 
LLC;  PSEG  Power  Connecticut  LLC; 
PSEG  Fossil  LLC. 

Description:  Public  Service  Electric 
and  Gas  Company’s  et  al.  response  to 
FERC’s  data  request  &  submission  of 
Updates  Market  Power  Analysis. 

Filed  Date:  09/02/2008. 

Accession  Number:  20080911-0079. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  September  23,  2008. 

Docket  Numbers:  ER07-758-012. 

Applicants:  Inland  Empire  Energy 
Center,  L.L.C. 

Description:  Notice  of  Non-Material 
Change  in  Status. 

Filed  Date:  09/03/2008. 

Accession  Number:  20080903-5067. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  September  24,  2008. 

Docket  Numbers:  ER07-874-001: 
ER94-1061-029. 

Applicants:  Rainbow  Energy  Ventures 
LLC;  Rainbow  Energy  Marketing 
Corporation. 

Description:  Rainbow  Energy 
Ventures,  LLC  et  al.  requests  for 
clarification  as  a  Category  1  Seller 
Determination  pursuant  to  Order  697  & 
697-A. 

Filed  Date:  09/09/2008 

Accession  Number:  20080911-0073. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  September  30,  2008. 

Docket  Numbers:  ER08-1335-001. 

Applicants:  Southern  Company 
Services,  Inc. 

Description:  Southern  Companies 
submits  Substitute  Third  Revised 
Service  Agreement  391,  in  its  entirety 
and  Substitute  Fourth  Revised  Service 
Agreement  391  etc. 

Filed  Date:  09/10/2008. 

Accession  Number:  20080912-0117. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  October  1,  2008. 

Docket  Numbers:  ER08-1 503-000. 

Applicants:  Duke  Energy  Carolines, 
LLC. 

Description:  Duke  Energy  Carolines, 
LLC  submits  a  Notice  of  Succession. 

Filed  Date:  09/08/2008. 

Accession  Number:  20080909—0099. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  September  29,  2008. 

Docket  Niimfaers:  ER08-1 504-000. 

Applicants:  PJM  Interconnection, 
L.L.C. 

Description:  PJM  Interconnection 
submits  an  executed  Interconnection 
Service  Agreement  etc. 

Filed  Date:  09/08/2008. 

Accession  Number:  20080909-0098. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  September  29,  2008. 

Docket  Numbers:  ER08-1 505-000. 

Applicants:  Midwest  Independent 
Transmission  System. 


Description:  Midwest  Independent 
Transmission  System  Operator,  Inc 
submit  its  Adjacent  Balancing  Authority 
Coordination  Agreement. 

Filed  Date:  09/08/2008. 

Accession  Number:  20080909-0097. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  September  29,  2008. 

Docket  Numbers:  ER08-1506-000. 

Applicants:  Old  Dominion  Electric 
Cooperative,  Inc. 

Description:  Old  Dominion  Electric 
Cooperative  submits  a  Notice  of 
Cancellation  of  the  Amended  and 
Restated  Wholesale  Power  Contract. 

Filed  Date:  09/08/2008. 

Accession  Number:  20080909-0096. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  September  29,  2008. 

Docket  Numbers:  ER08-1508-000. 

Applicants:  California  Independent 
System  Operator  Corporation. 

Description:  California  Independent 
System  Operator  Corp  submits  proposed 
revisions  to  their  9/8/08  filing  re 
allocation  and  auction  of  Congestion 
Revenue  Rights  for  calendar  year  2009. 

Filed  Date:  09/09/2008. 

Accession  Number:  20080910-0067. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  September  30,  2008. 

Docket  Numbers:  ER08-1 509-000. 

Applicants:  Burgess  Capital  LLC. 

Description:  Burgess  Capital,  LLC 
submits  petition  for  acceptance  of  initial 
tariff  (FERC  Electric  Tariff,  Original 
Volume  1),  waivers  and  blanket 
authority. 

Filed  Date:  09/09/2008. 

Accession  Number:  20080911-0109. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  September  30,  2008. 

Docket  Numbers:  ER08-1510-000. 

Applicants:  American  Electric  Power 
Service  Corporation. 

Description:  AEP  Operating 
Companies  submits  a  fourth  revision  to 
the  Interconnection  and  Local  Delivery 
Servico  Agreement  1427  with  the  City  of 
St  Clairsville. 

Filed  Date:  09/09/2008. 

Accession  Number:  20080911-0072. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  September  30,  2008. 

Docket  Numbers:  ER08-1511-000. 

Applicants:  Kentucky  Utilities 
Company. 

Description:  Kentucky  Utilities 
Company  informs  that  on  3/31/08  they 
submitted  for  filing  an  executed  copy  of 
Amendment  1  to  Contract  for  Electric 
Service  between  Bardstown  Municipal 
Electric  Light  &  Power  and  KU. 

Filed  Date:  09/09/2008. 

Accession  Number:  20080911-0074. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  September  30,  2008. 

Docket  Numbers:  ER08-1512-000. 
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Applicants:  ISO  New  England  Inc. 

Description:  ISO  New  England,  Inc 
submits  the  Installed  Capacity. 
Requirement,  Hydro  Quebec 
Interconnection  Capability  Credits  and 
related  values  for  the  2011/2012 
Capability  Year  under  ER08-1512. 

Filed  Date:  09/09/2008. 

Accession  Number:  20080912-0116. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  September  30,  2008. 

Docket  Numbers:  ER08-1 5 15-000. 

Applicants:  Southwest  Power  Pool, 
Inc. 

Description:  Southwest  Power  Pool, 
Inc  submits  an  executed  Meter  Agent 
Services  Agreement  between  Noble 
Great  plains  Windpark,  LLC  as  the 
Market  Participant  and  Southwestern 
Public  Service  Company  as  the  Meter 
Agent  under  ER08-1515. 

Filed  Date:  09/10/2008. 

Accession  Number:  20080912-0114. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  October  1,  2008. 

Docket  Numbers:  ER08-1 5 16-000. 

Applicants:  Southwest  Power  Pool, 
Inc. 

Description:  Southwest  Power  Pool, 
Inc  submits  an  executed  Joint  Operating 
Agreement  with  Associated  Electric 
Cooperative,  Inc,  effective  8/12/08 
under  ER08-1516. 

Filed  Date:  09/10/2008. 

Accession  Number:  20080912-0113. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  October  1,  2008. 

Docket  Numbers:  ER08-1 5 17-000. 

Applicants:  Public  Service  Company 
of  New  Mexico. 

Description:  Public  Service  Company 
of  New  Mexico  submits  an  executed 
Large  Generator  Interconnection 
Agreement  between  PNM  and  High 
Lonesome  Mesa,  LLC  dated  8/11/08  and 
designated  as  Service  Agreement  etc 
under  ER08-1517. 

Filed  Date:  09/10/2008. 

Accession  Number:  20080912-0112. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  October  1,  2008. 

Docket  Numbers:  ER08-1518-000. 

Applicants:  Virginia  Electric  and 
Power  Company. 

Description:  Dominion  Virginia  Power 
submits  a  Notice  of  Cancellation  and 
revised  service  agreement  cover  sheet  to 
cancel  a  Generator  Interconnection  and 
Operating  Agreement  between 
Dominion  and  Southeastern  Public 
Service  etc  under  ER08-1518. 

Filed  Date:  09/10/2008. 

Accession  Number:  20080912-0111. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  October  1,  2008. 

Docket  Numbers:  ER08-1 520-000. 

Applicants:  E.  ON  U.S.  LLC. 

Description:  E.ON  U.S  LLC  et  al. 
submits  proposed  revisions  to  LG&E/KU 


joint  Open  Access  Transmission  Tariff 
under  ER08-1520. 

Filed  Date:  09/10/2008. 

Accession  Number:  20080912-0110. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  October  1,  2008. 

Take  notice  that  the  Commission 
received  the  following  electric  securities 
filings; 

Docket  Numbers:  ES08-62-000; 
ES08-63-000:  ES08^4-000. 

Applicants:  PSEG  Fossil  LLC;  PSEG 
Nuclear  LLC;  PSEG  Energy  Resources  & 
Trade  LLC. 

Description:  Application  of  PSEG 
Fossil  LLC,  PSEG  Nuclear  LLC  and 
PSEG  Energy  Resources  &  Trade  LLC  for 
Renewal  and  Expansion  of 
Authorization  to  Issue  Securities  in 
Connection  with  Credit  Facilities. 

Filed  Date:  09/12/2008. 

Accession  Number:  20080912-5002. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  October  3,  2008. 

Take  notice  that  the  Commission 
received  the  following  open  access 
transmission  tariff  filings:  , 

Docket  Numbers:  OA08-153-000. 

Applicants:  Public  Service  Company 
of  New  Mexico. 

Description:  Public  Service  Company 
of  New  Mexico  submits  First  Revised 
Sheet  2  et  al.  to  FERC  Electric  Tariff, 
Second  Revised  Volume  6  to  their  Open 
Access  Transmission  Tariff  under 
OA08-153. 

Filed  Date:  09/05/2008. 

Accession  Number:  20080910-0074. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  September  26,  2008. 

Docket  Numbers:  OA08-153-000. 

Applicants:  Public  Service  Company 
of  New  Mexico. 

Description:  Public  Service  Company 
of  New  Mexico  submit  amendments  to 
its  Second  Revised  Volume  6  Open 
Access  Transmission  Tariff  to  reflect  the 
changes  required  by  the  Commission’s 
Order  890-B. 

Filed  Date:  09/08/2008. 

Accession  Number:  20080910-0073. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  September  29,  2008. 

Docket  Numbers:  OA08-1 54-000. 

Applicants:  Arizona  Public  Service 
Company. 

Description:  Arizona  Public  Service 
Co  submits  compliance  filing  with 
revisions  to  its  Fourteenth  Revised 
Volume  2  Open  Access  Transmission 
Tariff  etc  pursuant  to  Order  890-B. 

Filed  Date:  09/08/2008. 

Accession  Number:  20080911-0106. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  September  29,  2008. 

Docket  Numbers:  OA08-1 55-000. 

Applicants:  TieXon  Hydropower,  LLC. 

Description:  Tieton  Hydropower, 
LLC’s  Petition  to  Waive  Open  Access 
Tariff  Filing  Requirement. 


Filed  Date:  09/11/2008. 

Accession  Number:  20080911-5095. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  October  2,  2008. 

Any  person  desiring  to  intervene  or  to 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214)  on  or  before  5  p.m.  Eastern 
time  on  the  specified  comment  date.  It 
is  not  necessary  to  separately  intervene 
again  in  a  subdocket  related  to  a 
compliance  filing  if  you  have  previously 
intervened  in  the  same  docket.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anyone  filing  a  motion  to  intervene  or 
protest  must  serve  a  copy  of  that 
document  on  the  Applicant.  In  reference 
to  filings  initiating  a  new  proceeding, 
interventions  or  protests  submitted  on 
or  before  the  comment  deadline  need 
not  be  served  on  persons  other  than  the 
Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
www.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  NE.,  Washington,  DC 
20426. 

The  filings  in  the  above  proceedings 
are  accessible  in  the  Commission’s 
eLibrary  system  by  clicking  on  the 
appropriate  link  in  the  above  list.  They 
are  also  available  for  review  in  the 
Commission’s  Public  Reference  Room  in 
Washington,  DC.  There  is  an 
eSubscription  link  on  the  Web  site  that 
enables  subscribers  to  receive  e-mail 
notification  when  a  document  is  added 
to  a  subscribed  docket{s).  For  assistance 
with  any  FERC  Online  service,  please  e- 
mail  FERCOnlineSupport@ferc.gov,  or 
call  (866)  208-3676  (toll  free).  For  TTY, 
call  (202)  502-8659. 

Nathaniel ).  Davis,  Sr., 

Deputy  Secretary. 

(FR  Doc.  E8-27808  Filed  11-21-08;  8:45  am] 
BILLING  CODE  671 7-01 -P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

November  13,  2008. 

Take  notice  that  the  Commission 
received  the  following  electric  corporate 
filings: 

Docket  Numbers:  EC09-1 9-000. 

Applicants:  Sempra  Energy  Trading 
LLC,  Sempra  Energy  Solutions  LLC,  The 
Royal  Bank  of  Scotland  plfc. 

Description:  Sempra  Energy  Trading 
LLC  et  al.  submits  emergency 
application  for  authorization  for 
disposition  of  jurisdictional  facilities 
and  request  for  expedited  action  and 
effective  date  of  authorization. 

Filed  Date:  11/10/2008. 

Accession  Number:  20081113-0009. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  December  1,  2008. 

Take  notice  that  the  Commission 
received  the  following  exempt 
wholesale  generator  filings: 

Docket  Numbers:  EG09-1 2-000. 

Applicants:  NRG  Texas  Power  LLC. 

Description:  Self  Certification  Notice 
of  NRG  Texas  Power  LLC. 

Filed  Date:  11/07/2008. 

Accession  Number:  20081107-5117. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  November  28,  2008. 

Docket  Numbers:  EG09-1 3-000. 

Applicants:  FPL  Energy  Oliver  Wind 
I.  LLC. 

Description:  Notice  of  Self 
Certification  of  Exempt  Wholesale 
Generator  Status  of  FPL  Energy  Oliver 
Wind  I,  LLC. 

Filed  Date:  11/10/2008. 

Accession  Number:  20081110—5154. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  December  1,  2008. 

Docket  Numbers:  EG09-14-000. 

Applicants:  Bull  Creek  Wind  LLC. 

Description:  Notice  of  Self- 
Certification  of  Exempt  Wholesale 
Generator  Status  of  Bull  Creek  Wind 
LLC. 

Filed  Date:  11/12/2008. 

Accession  Number:  20081112-5098. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  December  3,  2008. 

Take  notice  that  the  Commission 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ER94-1188-045: 
ER98-4540-014;  ER99-1623-014: 
ER98-1279-016. 

Applicants:  LG&E  Energy  Marketing 
Inc.,  Louisville  Gas  &  Electric  Company, 
Kentucky  Utilities  Company,  Western 
Kentucky  Energy  Corporation. 

Description:  Errata  of  LG&E  Energy 
Marketing  Inc.,  et  al. 


Filed  Date:  11/13/2008. 

Accession  Number:  20081113-5027. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  December  4,  2008. 

Docket  Numbers:  ER98-4421-010; 
ER99-791-008;  ER99-806-007:  ER99- 
3677-009;  EROl-570-010:  ER04-543- 
006. 

Applicants:  Consumers  Energy 
Company,  CMS  Energy  Resource 
Management  Company,  GRAYLING 
GENERATING  STATION  LIMITED 
PART,  Genesee  Power  Station  Ltd. 
Partnership,  CMS  Generation  Michigan 
Power,  L.L.C.,  Dearborn  Industrial 
Generation,  L.L.C. 

Description:  Consumers  Energy  Co 
submits  notice  of  non-material  change 
in  status. 

Filed  Date:  11/10/2008. 

Accession  Number:  20081113-0011. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  December  1,  2008. 

Docket  Numbers;  ER06-1552-007; 
ER08-416-005. 

Applicants:  Midwest  Independent 
Transmission  System  Operator,  Inc. 

Description:  Midwest  Independent 
Transmission  of  System  Operator,  Inc 
submits  filing  supplementing  the 
Midwest  ISO’s  9/17/08  compliance 
filing. 

Fifed  Date:  11/07/2008. 

Accession  Number:  20081110-0258. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  November  28,  2008. 

Docket  Numbers:  ER08-3 70-005; 
EL08-22-003. 

Applicants:  Midwest  Independent 
System  Transmission  Operator,  Inc. 

Description:  Missouri  River  Energy 
Services  and  the  Midwest  Independent 
Systern  Operator,  Inc  submits  revised 
MRES  Attachment  O  transmission  rate 
formula  tariff  sheets  etc. 

Filed  Date:  10/30/2008. 

Accession  Number:  20081104-0130. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  November  20,  2008. 

Docket  Numbers:  ER08-1072-001. 

Applicants:  Nevada  Power  Company. 

Description:  Nevada  Power  Company 
submits  compliance  filing. 

Filed  Date:  11/07/2008. 

Accession  Number:  20081110-0202. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  November  28,  2008.  » 

Docket  Numbers:  ER08-1 209-001. 

Applicants:  ISO  New  England  Inc.  & 
New  England  Power. 

Description:  ISO  New  England  Inc  et 
al.  informs  that  on  7/1/08  filed  tariff 
revisions  related  to  resources  needed  for 
reliability  in  the  Forward  Capacity 
Market. 

Filed  Date:  11/07/2008. 

Accession  Number:  20081110-0259. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  November  28,  2008. 


Docket  Numbers:  ER08-1 521-002. 

Applicants:  American  Electric  Power 
Service  Corp. 

Description:  American  Electric  Power 
Service  Corp  submits  Exhibit  AEP-4 
which  was  inadvertently  excluded  from 
the  11/6/08  filing. 

Filed  Date:  11/10/2008. 

Accession  Number:  20081113-0010. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  December  1,  2008. 

Docket  Numbers:  ER09-62-001. 

Applicants:  Enel  Stillwater,  LLC. 

Description:  Enel  Stillwater,  LLC 
submits  an  Amendment  to  the 
Application  of  Enel  for  Order  Accepting 
Market-Based  Rate  Tariff,  Granting 
Waivers  and  Blanket  Authority,  and 
Request  for  Waiver  of  Prior  Notice 
Requirement  etc. 

Filed  Date:  11/06/2008. 

Accession  Number:  20081110-0201. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  November  28,  2008.' 

Docket  Numbers:  ER09-226-000. 

Applicants:  ALLETE,  Inc. 

Description:  Allete,  Inc  submits 
seventeen  full  energy  and  capacity 
requirements  contracts  for  service  to 
provide  wholesale  customers  located  in 
Northeastern  Minnesota  etc  under 
ER09-226. 

Filed  Date:  11/03/2008. 

Accession  Number;  20081110-0263. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  November  24,  2008. 

Docket  Numbers:  ER09-24 7-000. 

App/jcanfs;  CenterPoint  Energy 
Houston  Electric,  LLC. 

Description:  CenterPoint  Energy 
Houston  Electric,  LLC  submits  Second 
Revised  Sheet  No.  29  et  al.  to  FERC 
Electric  Tariff,  F’ifth  Revised  Volume 
No.  1,  effective  11/5/08. 

Filed  Date:  11/06/2008. 

Accession  Number:  20081110-0244. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  November  28,  2008. 

Docket  Numbers:  ER09-248-000. 

Applicants:  Southwest  Power  Pool, 
Inc’. 

Description:  Southwest  Power  Pool, 
Inc  submits  a  Large  Generator 
Interconnection  Agreement  with  Taloga 
Wind,  LLC. 

Filed  Date:  11/06/2008. 

Accession  Number:  20081110-0243. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  November  28,  2008. 

Docket  Numbers:  ER09-249— 000. 

Applicants:  Public  Service  Electric 
and  Gas  Company. 

Description:  Public  Service  Electric 
and  Gas  Company  submits  Revised 
Sheet  31lU  et  a/,  to  FERC  Electric  Tariff, 
Sixth  Revised  Volume  1  etc  and  on  11/ 
6/08  submit  Revised  Sheets  to  its  OATT 
illustrating  the  proposed  changes  to 
Attachment  7,  Schedule  H-lOA  etc. 
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Filed  Date:  11/04/08;  11/06/2008. 

Accession  Number:  20081113-0171; 
20081110-0241. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  November  25,  2008. 

Docket  Numbers:  ER09-250-000. 

Applicants:  Florida  Power 
Corporation. 

Description:  Florida  Power  Corp 
submits  a  cost-based  power  sales 
agreement  with  the  City  of  Gainesville, 
Florida. 

Filed  Date: 

Accession  Number:  20081110—0242. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  November  28,  2008. 

Docite/ Numbers;  ER09-25 1-000. 

Applicants:  Southwest  Power  Pool, 
Inc. 

Description:  Southwest  Power  Pool, 
Inc  submits  a  Large  Generator 
Interconnection  Agreement  with  Spitfire 
Power  Partners,  LLC. 

Filed  Date:  11/06/2008. 

Accession  Number:  20081110-0245. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  November  28,  2008. 

Docket  Numbers:  ER09— 253— 000. 

Applicants:  Wisconsin  Public  Service 
Corporation. 

Description:  Wisconsin  Public  Service 
Corp  et  al.  submits  the  Local  Balancing 
Area  Operations  Coordination 
Agreement. 

Filed  Date:  11/07/2008. 

Accession  Number:  20081110-0247. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  November  28,  2008. 

Docket  Numbers:  ER09-254-000. 

Applicants:  Southwest  Power  Pool, 
Inc. 

Description:  Southwest  Power  Pool, 
Inc  submits  revised  pages  to  its  Open 
Access  Transmission  Tariff  to 
Implement  New  Pricing  Rate  Zones  etc. 

Filed  Date:  11/07/2008. 

Accession  Number:  20081110-0248. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  November  28,  2008. 

Docket  Numbers:  ER09-255-000. 

Applicants:  Southwest  Power  Pool, 
Inc. 

Description:  Southwest  Power  Pool, 
Inc  submits  an  addition  of  rate  zone  and 
formula  rate  template  to  SPP  tariff  for 
new  member;  Nebraska  Public  Power 
District. 

Filed  Date:  11/07/2008. 

Accession  Number:  20081110-0249. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  November  28,  2008. 

Docket  Numbers:  ER09-256-000. 

Applicants:  Southwest  Power  Pool, 
Inc. 

Description:  Southwest  Power  Pool, 
Inc  submits  the  direct  testimony  and 
exhibits  of  Jay  D  Anderson  on  behalf  of 


the  Omaha  Public  Power  District  to 
implement  a  revenue  requirement 
formula  rate  etc. 

Filed  Date:  11/07/2008. 

Accession  Number:  20081110—0250. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  November  28,  2008. 

Docket  Numbers:  ER09-257-000. 

Applicants:  Southwest  Power  Pool, 
Inc. 

Description:  Southwest  Power  Pool, 
Inc  on  behalf  of  Lincoln  Electric  System 
submits  exhibits  to  implement  a  formula 
rate  for  transmission  service  using  the 
facilities  of  LES  etc. 

Filed  Date:  11/07/2008. 

Accession  Number:  20081110-0251. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  November  28,  2008. 

Docket  Numbers:  ER09-258-000. 

Applicants:  Tampa  Electric  Company. 

Description:  Tampa  Electric  Co 
submits  the  Interconnection  and 
Operating  Agreement  with  Florida 
Power  Corp  under  ER09-258. 

Filed  Date:  1 1/07/2008. 

Accession  Number:  20081110-0252. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  November  28,  2008. 

Docket  Numbers:  ER09-259-000. 

Applicants:  California  Independent 
System  Operator  Corporation. 

Description:  California  Independent 
System  Operator  Corp  submits  a 
unilaterally-executed  Second  Amended 
and  Restated  NCPA  MSS  Aggregator 
Agreement  under  ER09-259. 

Filed  Date:  11/07/2008. 

Accession  Number:  20081110-0256. 

Comment  Date:  5  p.m.  Eastern  Time  ' 
on  Friday,  November  28,  2008. 

Docket  Numbers:  ER09-260— 000. 

Applicants:  Weyerhaeuser  Company. 

Description:  Weyerhaeuser  Company 
submits  Notice  of  Cancellation  of 
Market  Based  Rate  Tariff,  Original 
Volume  1,  to  be  effective  1/1/09  under 
ER09-260  et  al. 

Filed  Date:  11/10/2008. 

Accession  Number:  20081112-0106. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  December  1,  2008. 

Docket  Numbers:  ER09-261-000. 

Applicants:  Southern  Company 
Services,  Inc. 

Description:  Alabama  Power  Co  et  al. 
(Southern  Companies)  submits  Notice  of 
Cancellation  of  the  network  integration 
transmission  service  agreement  with 
PowerSouth  Electric  Cooperative  under 
ER09-261. 

Filed  Date:  11/10/2008. 

Accession  Number:  20081112-0105. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  December  1,  2008. 

Docket  Numbers:  ER09-262-000. 

Applicants:  Southwest  Power  Pool, 
Inc. 


Description:  Southwest  Power  Pool, 
Inc  petition  the  Commission  to  grant  a 
waiver  of  certain  provisions  of  its  Large 
Generator  Interconnection  Procedures  to 
its  Open  Access  Transmission  Tariff  etc 
under  ER09-262. 

Filed  Date:  11/10/2008. 

Accession  Number:  20081112-0104. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  December  1,  2008. 

Docket  Numbers:  ER09-263-000. 

Applicants:  El  Paso  Electric  Company. 

Description:  El  Paso  Electric  Co 
submits  First  Amendment  to  Service 
Agreements  for  Firm  Point-to-Point 
Transmission  Service  with  Public 
Service  Company  of  New  Mexico  under 
ER09-263. 

Filed  Date:  11/10/2008. 

Accession  Number:  20081112-0103. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  December  1,  2008. 

Docket  Numbers:  ER09-264-000. 

Applicants:  Florida  Power 
Corporation. 

Description:  Florida  Power  Corp  and 
Progress  Energy  Florida,  Inc  submits  an 
executed  interconnection  and  operating 
agreement  with  Tampa  Electric  Co 
designated  as  FERC  Rate  Schedule  202 
under  ER09-264. 

Filed  Date:  11/10/2008. 

Accession  Number:  20081112-0102. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  December  1,  2008. 

Docket  Numbers:  ER09-265-000. 

Applicants:  Southern  California 
Edison  Company. 

Description:  Southern  California 
Edison  Co  submits  a  Small  Generator 
Interconnection  Agreement  and  a 
Service  Agreement  for  Wholesale 
Distribution  Service  with  FlexEnergy, 
LLC  under  ER09-265. 

Filed  Date:  11/10/2008. 

Accession  Number:  20081112-0101. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  December  1,  2008. 

Docket  Numbers:  ER09-266-000. 

Applicants:  Midwest  Independent 
Transmission  System  Operator,  Inc. 

Description:  Midwest  Independent 
Transmission  System  Operator,  Inc 
submits  its  Coordination  Agreement 
with  the  Independent  Electricity  System 
Operator  under  ER09-266. 

Filed  Date:  11/10/2008. 

Accession  Number:  20081112-0113. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  December  1,  2008. 

Docket  Numbers:  ER09-267-000. 

Applicants:  Midwest  Independent 
Transmission  System  Operator,  Inc. 

Description:  Midwest  Independent 
Transmission  System  Operator,  Inc 
submits  its  Adjacent  Balancing 
Authority  Coordination  Agreement  with 
Dairyland  Power  Coop  under  ER09-267. 
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Filed  Date:  11/10/2008. 

Accession  Number:  20081112-0107. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  December  1,  2008. 

Docket  Numbers:  ER09-268-000. 

Applicants:  Westar  Energy,  Inc. 

Description:  Westar  Energy,  Inc 
submits  First  Revised  Sheet  1  to  FERC 
Electric  Tariff  Volume  11,  reflecting 
termination  of  a  Supplemental 
Generation  Agreement  with  the  City  of 
Burlingame,  Kansas  under  ER09-268. 

Filed  Date:  11/10/2008. 

Accession  Number:  20081112-0108. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  December  1,  2008. 

Docket  Numbers:  ER09-269-000. 

Applicants:  Westar  Energy,  Inc. 

Description:  Westar  Energy,  Inc 
submits  First  Revised  Sheet  1  to  FERC 
Electric  Tariff  Volume  12,  reflecting 
termination  of  a  Supplemental 
Generation  Agreement  with  City  of 
Herington,  Kansas  under  ER09-269. 

Filed  Date:  11/10/2008. 

Accession  Number:  20081112-0110. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  December  1,  2008. 

Docket  Numbers:  ER09-2 70-000. 

Applicants:  Westar  Energy,  Inc. 

Description:  Westar  Energy,  Inc 
submits  First  Revised  Sheet  1  to  FERC 
Electric  Tariff  Volume  13,  reflecting 
termination  of  a  Supplemental 
Generation  Agreement  with  City  of 
Horton,  Kansas  under  ER09-270. 

Filed  Date:  11/10/2008. 

Accession  Number:  20081112-0109. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  December  1,  2008. 

Docket  Numbers:  ER09-271-000. 

Applicants:  Westar  Energy,  Inc. 

Description:  Westar  Energy,  Inc 
submits  First  Revised  Sheet  1  to  FERC 
Electric  Tariff  Volume  14,  reflecting 
termination  of  a  Supplemental 
Generation  Agreement  with  Osage  City, 
Kansas  under  ER09-271. 

Filed  Date:  11/10/2008. 

Accession  Number:  20081112-0111. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  December  1,  2008. 

Docket  Numbers:  ER09— 272-000. 

Applicants:  Westar  Energy,  Inc. 

Description:  Westar  Energy,  Inc 
submits  First  Revised  Sheet  1  to  FERC 
Electric  Tariff  Volume  15,  reflecting 
termination  of  a  Supplemental 
Generation  Agreement  with  City  of 
Wamego,  Kansas  under  ER09— 272. 

Filed  Date:  11/10/2008. 

Accession  Number:  20081112-0112. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  December  1,  2008. 

Any  person  desiring  to  intervene  or  to 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 


Practice  and  Procedure  (18  CFR  385.211 
and  385.214)  on  or  before  5  p.m.  Eastern 
time  on  the  specified  comment  date.  It 
is  not  necessary  to  separately  intervene 
again  in  a  subdocket  related  to  a 
compliance  filing  if  you  have  previously 
intervened  in  the  same  docket.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anyone  filing  a  motion  to  intervene  or 
protest  must  serve  a  copy  of  that 
document  on  the  Applicant.  In  reference 
to  filings  initiating  a  new  proceeding, 
interventions  or  protests  submitted  on 
or  before  the  comment  deadline  need 
not  be  served  on  persons  other  than  the 
Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
www.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  NE.,  Washington,  DC 
20426. 

The  filings  in  the  above  proceedings 
are  accessible  in  the  Commission’s 
eLibrary  system  by  clicking  on  the 
appropriate  link  in  the  above  list.  They 
are  also  available  for  review  in  the 
Commission’s  Public  Reference  Room  in 
Washington,  DC.  There  is  an 
eSubscription  link  on  the  Web  site  that 
enables  subscribers  to  receive  e-mail 
notification  when  a  document  is  added 
to  a  subscribed  docket(s).  For  assistance 
with  any  FERC  Online  service,  please  e- 
mail  FERCOnlineSupport@ferc.gov.  or 
call  (866)  208-3676  (toll  firee).  For  TTY, 
call  (202)  502-8659. 

Nathaniel ).  Davis,  Sr., 

Deputy  Secretary. 

[FR  Doc.  E8-27809  Filed  11-21-08;  8:45  am) 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL09-9-4)00] 

Wabash  Valley  Power  Association,  Inc. 
Complainant  v.  Midwest  Independent 
Transmission  System  Operator,  Inc. 
Respondent;  Notice  of  Complaint 

November  18,  2008. 

Take  notice  that  on  November  12,  ’ 
2008,  Wabash  Valley  Power 
Association,  Inc.  (Complainant)  filed, 
pursuant  to  sections  206  and  212  of  the 
Rules  and  Practice  and  Procedure,  18 
CFR  385.206  and  385.212,  a  second 
complaint  and.motion  for  consolidation, 
or  alternatively,  motion  for  extension  of 
refund  period  against  Midwest 
Independent  Transmission  System 
Operator,  Inc.  (Respondent)  alleging  that 
the  Revenue  Sufficiency  Guarantee 
charge  allocation  provisions  of  the 
Respondent’s  tariff  are  unjust, 
unreasonable,  and  unduly 
discriminatory,  and  should  be  revised. 
Complainant  also  requests  that  the 
Commission  establish  the  earliest 
possible  refund-effective  date  with 
respect  to  the  requested  revisions. 

The  Complainant  states  that  copies  of 
the  complaint  were  served  upon  the 
contacts  for  the  Respondent  as  listed  on 
the  Commission’s  list  of  Corporate 
Officials. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  The  Respondent’s  answer 
and  all  interventions,  or  protests  must 
be  filed  on  or  before  the  comment  date. 
The  Respondent’s  answer,  motions  to 
intervene,  and  protests  must  be  served 
on  the  Complainants. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://www.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
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Reference  Room  in  Washington,  DC. 
There  is  an  “eSuhscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
I  document  is  added  to  a  subscribed 

docket(s).  For  assistemce  with  any  FERC 
Online  service,  please  e-mail 
FERCOnIineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202) 502-8659. 

Comment  Date:  5  p.m.  Eastern  Time 
on  December  2,  2008. 

Kimberly  D.  Bose, 

Secretary.  • 

[FR  Doc.  E8-27818  Filed  11-21-08;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PF08-27-000] 

Texas  Eastern  Transmission,  LP; 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  the 
Proposed  TEMAX  and  TIME  III  Projects 
and  Request  for  Comments  on 
Environmental  Issues 

November  18,  2008. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
identify  and  address  the  potential 
environmental  impacts  that  could  result 
from  the  construction  and  operation  of 
the  TEMAX  and  TIME  III  Projects 
(Projects)  planned  by  Texas  Eastern 
Transmission,  LP  (Texas  Eastern).  The 
EA  will  be  used  by  the  Commission  in 
its  decision-making  process  to 
determine  whether  the  project  is  in  the 
public  convenience  and  necessity. 

This  notice  announces  the  opening  of 
the  scoping  process  the  Commission 
will  use  to  gather  input  from  the  public 
and  interested  agencies  on  the  project. 
Your  input  will  help  determine  which 
issues  need  to  be  evaluated  in  the  EA. 
Please  note  that  the  scoping  period  will 
close  on  December  19,  2008.  Details  on 
how  to  submit  comments  are  provided 
in  the  Public  Participation  section  of 
this  notice. 

This  notice  is  being  sent  to  affected 
landowners;  Federal,  State,  and  local 
government  agencies;  elected  officials; 
Native  American  groups;  other 
interested  parties;  and  local  libraries 
and  newspapers.  State  and  local 
government  representatives  are  asked  to 
notify  their  constituents  of  this  planned 
project  and  to  encourage  them  to 
comment  on  their  areas  of  concern.  If 
you  are  a  landowner  receiving  this 


notice,  you  may  not  be  affected  by 
construction  of  facilities,  but  may  be 
affected  by  the  planned  increase  in  the 
maximum  allowable  operating  pressure 
(MAOP)  on  Texas  Eastern’s  existing 
pipeline  where  no  construction  would 
occur. 

As  a  landowner  receiving  this  notice, 
you  may  be  contacted  by  a  Texas 
Eastern  representative  about  the 
acquisition  of  an  easement  to  construct, 
operate,  and  maintain  the  project 
facilities.  The  pipeline  company  would 
seek  to  negotiate  a  mutually  acceptable 
agreement.  However,  if  the  project  is 
approved  by  the  FERC,  that  approval 
conveys  with  it  the  right  of  eminent 
domain.  Therefore,  if  easement 
negotiations  fail  to  produce  an 
agreement,  the  pipeline  company  could 
initiate  condemnation  proceedings  in 
accordance  with  federal  or  state  law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  “An  Interstate  Natural  Gas 
Facility  on  My  Land?  What  Do  I  Need 
To  Know?”  addresses  a  number  of 
typically  asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
participate  in  the  Commission’s 
proceedings.  It  is  available  for  viewing 
on  the  FERC  Internet  Web  site  [http:// 
www.ferc.gov). 

Summary  of  the  Proposed  Projects 

The  planned  Projects  consist  of  the 
replacement  of  25.9  miles  of  various 
diameter  pipeline,  construction  of  9.6 
miles  of  loop,^  use  of  0.8  mile  of 
existing  pipeline,  and  construction  of 
26.5  miles  of  new  pipeline  lateral.  In 
addition,  Texas  Eastern  plans  to  add 
85,633  horsepower  (hp)  of  compression 
at  four  existing  compressor  stations  and 
abandon  9,500  hp  of  compression  at  one 
compressor  station,  resulting  in  a  net 
increase  of  76,133  hp  of  compression  for 
the  project.  Texas  Eastern  also  plans  to 
uprate  the  MAOP  of  its  Lines  1  and  2 
from  1,000  to  1,112  pounds  per  square 
inch  gauge  for  268  miles  between  its 
Uniontown  and  Marietta  Compressor 
Stations.  The  facilities  are  located  in 
Greene,  Bedford,  Franklin,  Adams, 
Lancaster  and  York  Counties, 
Pennsylvania. 

More  specifically,  Texas  Eastern  plans 
the  following: 

The  Holbrook  Discharge 

•  Construct  0.5  mile  of  36-inch- 
diameter  loop  as  an  addition  onto  the 
existing  Line  30; 


’  A  pipeline  “loop”  is  a  segment  of  pipe  installed 
adjacent  and  parallel  to  an  existing  pipeline  system 
that  is  connected  to  the  sy.stem  at  both  ends.  A  loop 
allows  more  gas  to  be  moved  through  that  portion 
of  the  pipeline  system  or  functions  as  a  backup 
system. 


•  Replace  9.2  miles  of  the  existing  20- 
inch-diameter  Line  2  and  24-inch- 
diameter  Line  1  with  36-inch-diameter 
pipeline;  and 

•  Construct  9.1  miles  of  36-inch- 
diameter  loop. 

The  Uniontown  Discharge 

•  Replace  3.7  miles  of  the  existing  24- 
inch-diameter  Line  1  with  36-inch- 
diameter  pipeline. 

The  Bedford  Discharge 

•  Replace  6.8  miles  of  the  existing  24- 
inch-diameter  Line  1  with  36-inch- 
diameter  pipeline. 

The  Chambersburg  Discharge 

•  Replace  2.1  miles  of  the  existing  24- 
inch-diameter  Line  1  with  36-inch- 
diameter  pipeline. 

The  Heidlersburg  Discharge 

•  Replace  2.4  miles  of  the  existing  24- 
inch-diameter  Line  1  with  36-inch- 
diameter  pipeline. 

The  Marietta  Extension 

•  Replace  1.7  miles  of  the  existing  24- 
inch-diameter  Line  1  with  36-inch- 
diameter  pipeline; 

•  Utilize  0.8  mile  of  existing  36-inch- 
diameter  pipeline  crossing  the 
Susquehanna  River;  and 

•  Construct  26.5  miles  of  new  30- 
inch-diameter  pipeline  to  the 
interconnect  with  Transcontinental  Gas 
Pipeline  Corporation  (Transco). 

The  Holbrook  Compressor  Station 

•  Abandon  one  2,000-horsepower 
(hp)  reciprocating  gas-powered 
compressor  unit;  and 

•  Install  a  13,333-hp  turbine-driven 
centrifugal  compressor. 

The  Uniontown  Compressor  Station 

•  Install  a  20,000-hp  electric-powered 
compressor  unit. 

The  Bedford  Compressor  Station 

•  Install  pressure  regulators  on  Line  1 
and  2. 

The  Chambersburg  Compressor 

•  Abandon  three  reciprocating  gas- 
powered  compressor  units  totaling 
7,500  hp; 

•  Install  a  new  27,000-hp  electric- 
powered  compressor  unit;  and 

•  Add  3,330  hp  to  the  existing 
electric-powered  compressor  unit. 

The  Heidlersburg  Compressor  Station 

•  Install  a  22.000-hp  electric-powered 
compressor  unit. 

The  purpose  of  the  Projects  is  to 
provide  additional  natural  gas 
transportation  capacity  of  395,000 
dekatherms  per  day  (Dth/d)  from  a 
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receipt  point  with  the  Rockies  Express 
Pipeline  LLC  in  Clarington,  Ohio,  and 
60,000  Dth/d  from  a  receipt  point  in 
Oakford,  Pennsylvania,  to  an 
interconnect  with  Transco  in  York 
County,  Pennsylvania. 

The  general  location  of  the  planned 
facilities  is  shown  in  appendix  A.^ 

The  EA  Process 

We  3  are  preparing  this  EA  to  comply 
with  the  National  Environmental  Policy 
Act  (NEPA)  which  requires  the 
Commission  to  take  into  account  the 
environmental  impact  that  could  result 
if  it  authorizes  Texas  Eastern’s  proposal. 
By  this  notice,  we  are  also  asking 
Federal,  State,  and  local  agencies  with 
jurisdiction  and/or  special  expertise 
with  respect  to  environmental  issues  to 
formally  cooperate  with  us  in  the 
preparation  of  the  EA.  Agencies  that 
would  like  to  request  cooperating  status 
should  follow  the  instructions  for  filing 
comments  provided  below. 

NEPA  also  requires  the  FERC  to 
discover  and  address  concerns  the 
public  may  have  about  the  proposal. 

This  process  is  referred  to  as  “scoping”. 
The  main  goal  of  the  scoping  process  is 
to  focus  the  analysis  in  the  EA  on  the 
important  environmental  issues.  By  this 
notice,  we  are  requesting  public 
comments  on  the  scope  of  the  issues  to 
address  in  the  EA.  All  comments 
received  will  be  considered  during  the 
preparation  of  the  EA. 

Tne  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
Projects  under  these  general  headings: 

•  Geology  and  soils. 

•  Land  use  and  visual  quality. 

•  Water  quality  and  wetlands. 

•  Cultural  resources. 

•  Vegetation  and  wildlife  (including 
threatened  and  endangered  species). 

•  Air  quality  and  noise. 

•  Reliability  and  safety. 

We  will  also  evaluate  possible 
alternatives  to  the  Projects  or  portions  of 
the  Projects,  where  necessary,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resources. 

Our  independent  analysis  of  the 
issues  will  be  presented  in  the  EA. 

2  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  of  all 
appendices  are  available  on  the  Commission's  Web 
site  at  the  “eLibrary”  link  or  from  the  Commission's 
Public  Reference  Room.  888  First  Street,  NE.. 
Washington.  DC  20426,  or  call  (202)  502-8371.  For 
instructions  on  connecting  to  eLibrary,  refer  to  the 
“Additional  Information"  section  of  this  notice. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail.  Requests  for 
detailed  maps  of  the  proposed  facilities  should  be 
made  directly  to  Texas  Eastern. 

^  “We.”  “us,”  and  “our”  refer  to  the 
environmental  staff  of  the  FERC's  Office  of  Energy 
Projects. 


Depending  on  the  comments  received 
during  the  scoping  process,  the  EA  may 
be  published  and  mailed  to  federal, 
state,  and  local  agencies:  public  interest 
groups:  Native  American  groups: 
interested  individuals:  affected 
landowners:  local  newspapers  and 
libraries:  and  the  Commission’s  official 
service  list  for  this  proceeding.  A 
comment  period  will  be  allotted  for 
review  if  the  EA  is  published.  We  will 
consider  all  comments  on  the  EA  before 
we  make  our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  “Public 
Participation”  section  below. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the 
Projects.  Your  comments  should  focus 
on  the  potential  environmental  effects  of 
the  proposal,  reasonable  alternatives, 
and  measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  To  ensure  that  your 
comments  are  timely  and  properly 
recorded,  please  send  in  your  comments 
so  that  they  will  be  received  in 
Washington,  DC  on  or  before  December 
19,  2008. 

For  your  convenience,  there  are  three 
methods  which  you  can  use  to  submit 
your  comments  to  the  Commission.  In 
all  instances,  please  reference  the 
project  docket  number  with  your 
submission.  The  docket  number  can  be 
found  on  the  front  of  this  notice.  The 
Commission  encourages  electronic  filing 
of  comments  and  has  dedicated  eFiling 
expert  staff  available  to  assist  you  at 
(202)  502-8258  or  eFiling^ferc.gov. 

(1)  You  may  file  your  comments 
electronically  by  using  the  Quick 
Comment  feature,  which  is  located  on 
the  Commission’s  Internet  Web  site  at 
http-J/w'ww.ferc.gov  under  the  link  to 
Documents  and  Filings.  A  Quick 
Comment  is  an  easy  method  for 
interested  persons  to  submit  text-only 
comments  on  a  project. 

(2)  You  may  file  your  comments 
electronically  by  using  the  eFiling 
feature,  which  is  located  on  the 
Commission’s  Internet  Web  site  at 
http://www.ferc.gov  under  the  link  to 
Documents  and  Filings.  eFiling  involves 
preparing  your  submission  in  the  same 
manner  as  you  would  if  filing  on  paper, 
and  then  saving  the  file  on  your 
computer’s  hard  drive.  You  will  attach 
that  file  as  your  submission.  New 
eFiling  users  must  first  create  an 
account  by  clicking  on  “Sign  up”  or 
“eRegister.”  You  will  be  asked  to  select 


the  type  of  filing  you  are  making.  A 
comment  on  a  particular  project  is 
considered  a  “Comment  on  a  Filing.” 

(3)  You  may  file  your  comments  via 
mail  to  the  Commission  by  sending  an 
original  and  two  copies  of  your  letter  to: 
Kimberly  D.  Bose,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Room  lA,  Washington, 
DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  Branch  1,  PJ-11.1, 
and 

•  Reference  Docket  No.  PF08-2 7-000 
on  the  original  and  both  copies. 

Environmental  MailiAg  List 

As  described  above,  we  may  publish 
and  distribute  the  EA  for  comment.  If 
you  are  interested  in  receiving  an  EA  for 
review  and/or  comment,  please  return 
the  Environmental  Mailing  List  Form 
(appendix  B).  All  individuals  who 
either  return  the  Environmental  Mailing 
List  Form  or  provide  written  scoping 
comments  will  remain  on  our 
environmental  mailing  list  for  this^ 
project.  If  you  do  not  return  the 
Environmental  Mailing  List  Form  or  file 
comments,  you  will  be  taken  off  the 
mailing  list. 

Additional  Information 

Once  Texas  Eastern  formally  files  its 
application  with  the  Commission,  you 
may  want  to  become  an  official  party  to 
the  proceeding  known  as  an 
“intervenor.”  Intervenors  play  a  more 
formal  role  in  the  process  and  are  able 
to  file  briefs,  appear  at  hearings,  and  be 
heard  by  the  courts  if  they  choose  to 
appeal  the  Commission’s  final  ruling. 

An  intervenor  formally  participates  in  a 
Commission  proceeding  by  filing  a 
request  to  intervene.  Instructions  for 
becoming  an  intervenor  are  included  in 
the  User’s  Guide  under  the  “e-filing” 
link  on  the  Commission’s  Web  site. 
Please  note  that  you  may  not  request 
intervenor  status  at  this  time.  You  must 
wait  until  a  formal  application  is  filed 
with  the  Commission. 

Additional  information  about  the 
Projects  is  available  from  the 
Commission’s  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 
Internet  Web  site  (http://www.ferc.gov) 
using  the  “eLibrary”  link.  Click  on  the 
eLibrary  link,  then  on  “General  Search” 
and  enter  the  docket  number  excluding 
the  last  three  digits  (i.e.,  PF08-27)  in  the 
Docket  Number  field.  Be  sure  you  have 
selected  an  appropriate  date  range.  For 
assistance,  please  contact  FERC  Online 
Support  at  FercOnlineSupport@ferc.gov 
or  toll  free  at  1-866-208-3676,  or  for 
TTY,  contact  (202)  502-8659.  The 
eLibrary  link  also  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
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Commission,  such  as  orders,  notices, 
and  rulemakings. 

In  addition,  the  Commission  offers  a 
free  service  called  eSubscription  which 
allows  you  to  keep  track  of  all  formal 
issuances  and  submittals  in  specific 
dockets.  This  can  reduce  the  amount  of 
time  you  spend  researching  proceedings 
by  automatically  providing  you  with 
notification  of  these  filings,  document 
summaries  and  direct  links  to  the 
documents.  Go  to  http://www.ferc.gov/ 
esubscribenow.htm. 

Finally,  public  meetings  or  site  visits 
will  be  posted  on  the  Commission’s 
calendar  located  aV http://www.ferc.gov/ 
EventCalendar/EventslAst.aspx  along 
with  other  related  information.  You  can 
also  request  additional  information  by 
calling  Texas  Eastern  at  1-800—831- 
0043. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-27812  Filed  11-21-08;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ISOa-405-000] 

Dixie  Pipeline  Company;  Notice  of 
Extension  of  Time  for  Technical 
Conference 

November  18,  2008. 

On  November  14,  2008,  Dixie  Pipeline 
Company  (Dixie)  and  the  protesting 
parties  ^  in  the  above-captioned 
proceeding  (Joint  Movants)  filed  a  Joint 
Motion  to  Extend  Date  for  Technical 
Conference. 

In  the  order  issued  August  22,  2008,2 
the  Commission  established  a  technical 
conference  in  this  proceeding.  By  notice 
issued  October  3,  2008,  the  technical 
conference  was  scheduled  for  9  a.m.  on 
Thursday,  October  23,  2008,  at  the 
Commission’s  offices.  By  further  notice 
issued  October  22,  2008,  the  conference 
was  postponed  at  the  request  of  Dixie 


’  The  protesting  parties  include  Dow 
Hydrocarbon  and  Resources  LLC:  CITGO  Petroleum 
Corporation:  ConocoPhillips  Company:  Targa 
Midstream  Services  Limited  Partnership  and  Targa 
Louisiana:  and  Crosstex  NGL  Marketing,  L.P.  and 
Crosstex  Processing  Services,  LLC.  Joint  Movants 
state  that  the  following  intervenors  and/or 
commenters  do  not  oppose  the  motion:  National 
Propane  Gas  Association,  FerrellGas,  L.P.,  BP 
Products  North  America  Inc.,  and  the  South 
Carolina  Department  of  Labor,  Licensing  and 
Regulation,  Liquefied  Petroleum  Gas  Board.  Dixie 
further  states  that  it  informed  an  additional 
intervenor,  Petrologistics  Olefins  LLC,  of  the  instant 
motion,  hut  as  of  the  time  it  filed  the  motion,  Dixie 
had  not  received  a  response. 

2  Dixie  Pipeline  Co.,  124  FERC  <5  61,175  (2008). 


and  the  protesting  parties  until 
November  20,  2008,  at  9  a.m.  at  the 
Commis’sion’s  offices. 

Joint  Movants  state  that  the  parties  are 
continuing  to  work  toward  a  settlement 
of  the  issues  in  this  procepding  and  that 
they  believe  an  additional  extension  of 
time  for  the  technical  conference  will 
benefit  the  ongoing  discussions.  Joint 
Movants  ask  the  Commission  to  further 
extend  the  'date  .of  the  technical 
conference  and  agree  to  report  their 
progress  before  December  19,  2008. 

Dixie  states  that,  if  the  parties  have  not 
resolved  the  matter  before  that  date,  it 
will  withdraw  FERC  Tariffs  No.  92  and 
93  and  refile  them  at  a  later  date  to 
allow  the  parties  time  to  confer. 

Take  notice  that  the  Commission  will 
convene  the  technical  conference  in  this 
proceeding  on  Tuesday,  December  16, 
2008,  at  9  a.iri.  (EST),  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 

FERC  conferences  are  accessible 
under  section  508  of  the  Rehabilitation 
Act  of  1973.  For  accessibility 
accommodations,  please  send  an  e-mail 
to  accessibility@ferc.gov  or  call  toll  free 
1-866-208-3372  (voice)  or  (202)  208- 
1659  (TTY),  or  send  a  FAX  to  (202)  208- 
2106  with  the  required 
accommodations. 

All  parties  and  staff  are  permitted  to 
attend.  For  further  information,  please 
contact  Jenifer  Lucas  at  (202)  502-8362 
or  Jenifer.Lucas@ferc.gov. 

Kimberly  D.  Bose, 

Secretary. 

(FR  Doc.  E8-27814  Filed  11-21-08;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  12652-001] 

Gerald  M.  Lutticken;  Notice  of 
Surrender  of  Preliminary  Permit 

November  18,  2008. 

Take  notice  that  Gerald  M.  Lutticken, 
permittee  for  the  proposed  Helltown 
Ravine  Hydroelectric  Project,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
November  3,  2006,  and  would  have 
expired  on  October  31,  2009.^  The 
project  would  have  been  located  on 
Helltown  Ravine,  a  tributary  to  Butte 
Creek,  in  Butte  County,  California. 

The  permittee  filed  the  request  on 
November  7,  2008,  and  the  preliminary 


>  117  FERC  ^62,123. 


permit  for  Project  No.  12652  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday,  part-day 
holiday  that  affects  the  Commission,  or 
legal  holiday  as  described  in  section  18 
CFR  385.2007,  in  which  case  the 
effective  date  is  the  first  business  day 
following  that  day.  New  applications 
involving  this  project  site,  to  the  extent 
provided  for  under  18  CFR  Part  4,  may 
be  filed  on  the  next  business  day. 

Kimberly  D.  Bose, 

Secretary'. 

[FR  Doc.  E8-27815  Filed  11-21-08;  8:45  am] 
BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-8742-9] 

Leviathan  Mine  Superfund  Site;  Notice 
of  Proposed  CERCLA  Administrative 
Order  on  Consent 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  request  for  public 
comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  LiabiUty  Act,  as 
amended  (“CERCLA”),  42  U.S.C. 

9622(i),  the  EPA  is  hereby  providing 
notice  of  a  proposed  administrative 
settlement  agreement  and  order  on 
consent  (“Settlement  Agreement”)  with 
Atlantic  Richfield  Company 
(“Respondent”)  concerning  the 
Leviathan  Mine  Superfund  Site  in 
Alpine  County,  California  (“Site”). 
Section  122(h)  of  CERCLA,  42  U.S.C. 
9622(h),  provides  EPA  with  the 
authority  to  enter  into  administrative 
settlements  for  claims  for  costs  incurred 
by  EPA  under  CERCLA. 

The  Settlement  Agreement  resolves 
certain  claims  under  Sections  106  and 
107  of  CERCLA,  42  U.S.C.  9606,  9607. 
Under  the  Settlement  Agreement, 
Respondent  will  perform  certain 
response  actions  at  the  Site  through  July 
31,  2013,  pay  over  $1.7  million  to 
reimburse  the  United  States  for  certain 
past  costs,  pay  certain  future  response 
costs,  pay  a  civil  penalty  of  $90,000,  and 
perform  a  specified  supplemental 
environmental  project  in  Douglas 
County,  Nevada,  with  costs  estimated  at 
$400,()00.  EPA  estimates  that  the 
response  actions  to  be  performed  under 
the  Settlement  Agreement  will  cost 
approximately  $5,600,000. 

The  Settlement  Agreement  and  its 
appendices  may  be  examined  at  the  U.S. 
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Environmental  Protection  Agency 
Region  IX,  75  Hawthorne  Street,  Office 
of  Regional  Counsel,  San  Francisco, 
California  94105,  and  also  at  any  of  the 
following  public  information 
repositories: 

Nevada  State  Library  &  Archives,  100 
N.  Stewart  Street,  Carson  City,  NV 
89701;  Douglas  County  Public  Library, 
1625  Library  Lane,  Minden,  NV  89423; 
or  Alpine  County  Library,  270  Laramie  . 
Street,  Markleeville,  CA  96120. 

The  Settlement  Agreement,  together 
with  descriptions  of  the  removal  action 
and  the  supplemental  environmental 
project  to  be  performed  under  the 
Settlement  Agreement  may  also  be 
examined  at  the  following  EPA  Web 
site:  http://www.epa.gov/region09/ 
LeviathanMine.  A  copy  of  the 
Settlement  Agreement  may  also  be 
obtained  by  mail  from  Joshua 
Wirtschafter,  U.S.  Environmental 
Protection  Agency  Region  IX,  75 
Hawthorne  Street  (mail  code  ORC-3), 
San  Francisco,  California  94105-3901. 

DATES:  EPA  must  receive  comments  by 
December  24,  2008  relating  to  the 
Settlement  Agreement.  EPA  will 
consider  all  comments  it  receives  during 
this  period,  and  may  modify  or 
withdraw  its  consent  to  the  settlement 
if  any  comments  disclose  facts  or 
considerations  indicating  that  the 
settlement  is  inappropriate,  improper, 
or  inadequate. 

ADDRESSES:  Written  comments  may  be 
submitted  to  Joshua  Wirtschafter,  U.S. 
Environmental  Protection  Agency 
Region  IX,  75  Hawthorne  Street  (mail 
code  ORC-3),  San  Francisco,  California 
94105-3901.  Written  comments  may 
also  be  e-mailed  to  Joshua  Wirtschafter 
at  Wirtschafter.foshua@epa.gov  or  faxed 
to  him  at  (415)  947-3570. 

FOR  FURTHER  INFORMATION  CONTACT: 

Additional  information  about  the 
Leviathan  Mine  Super-fund  Site  and 
about  the  proposed  Settlement 
Agreement  may  be  obtained  by 
contacting  Joshua  Wirtschafter,  Esq.  at 
the  above  e-mail  address  or  at  (415) 
972-3912. 

Dated:  November  13,  2008. 

Keith  Takata, 

Director,  Superfund  Division,  Region  IX. 

[FR  Doc.  E8-27751  Filed  11-21-08;  8:45  am] 
BILLING  CODE  6560-50-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-8744-2:  Docket  ID  No.  EPA-HQ-ORD- 
2008-0789] 

Literature  Search  for  2, 3,7,8- 
Tetrachlorodibenzo-p-Dioxin  (TCDD) 
Dose-Response  Studies  for  Use  in  an 
Upcoming  Expert  Panel  Workshop 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice:  availability  of  a 
literature  search,  public  review  period, 
and  request  for  information. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  announcing 
a  45-day  public  review  and  request  for 
additional  information  on  available 
peer-reviewed  literature  for  2,3, 7,8- 
tetrachlorodibenzo- p-dioxin  (TCDD) 
dose-response  for  use  in  human  health 
risk  assessment.  An  initial  literature 
search  was  conducted  by  EPA  through 
an  Interagency  Agreement  with  the 
Department  of  Energy’s  Argonne 
National  Laboratory.  Results  of  this 
preliminary  search  are  available  via  the 
dioxin  Web  site  http://www.epa.gov/ 
ncea/dioxin.  The  public  is  invited  to 
review  the  preliminary  literature  search 
results  and  submit  any  additional 
information,  specifically  peer-reviewed 
TCDD  dose-response  studies,  to  EPA 
that  are  not  already  identified  in  the 
literature  search.  Please  submit  any 
information  in  accordance  with  the 
instructions  provided  below.  It  is 
requested  that  the  full  publication  be 
provided  to  EPA  if  possible.  Results  of 
this  literature  search  will  be  used  by 
scientists  from  EPA  and  other  scientists 
from  outside  of  EPA  in  the  conduct  of 
a  scientific  expert  workshop,  open  to 
the  public,  to  be  held  in  Cincinnati, 
Ohio,  on  February  18-20,  2009.  This 
workshop  will  be  announced  in  a  future 
Federal  Register  notice. 

This  notice  provides:  (1)  A  link  to  the 
electronic  list  of  recent  literature  search 
results  for  TCDD  dose-response;  and  (2) 
instructions  to  the  public  for  submitting 
additional  scientific  information 
pertinent  to  TCDD  dose-response 
assessment  to  EPA  that  is  not  already 
identified  in  the  literature  search. 

DATES:  The  45-day  public  comment 
period  begins  November  24,  2008,  and 
ends  January  8,  2009. 

ADDRESSES:  Please  submit  relevant 
scientific  information,  identified  by 
docket  ID  number  EPA-HQ-ORD-2008- 
0789,  online  at  http:// 
wn'w.regulations.gov  (EPA’s  preferred 
method);  by  e-mail  to 
ord.docket@epa.gov,  by  mail  to  the 
Office  of  Environmental  Information 


(OEI)  Docket  (Mail  Code:  2822T),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460-0001  or  by  hand  delivery  or 
courier  to  the  EPA  Docket  Center,  EPA 
West,  Room  3334, 1301  Constitution 
Ave.,  NW.,  Washington,  DC,  between 
8:30  a.m.  and  4:30  p.m.  Monday  through 
Friday,  excluding  legal  holidays.  Please 
see  SUPPLEMENTARY  INFORMATION  below 
for  detailed  instructions. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  and  help  on  submitting 
scientific  information,  please  contact 
the  OEI  Docket  by  e-mail 
(ord.docket@epa.gov),  by  phone  (202- 
566-1752),  or  by  fax  (202-566-1753). 

For  information  and  help  on  accessing 
the  Literature  Search  for  TCDD  Dose- 
Response  and  for  technical  information, 
please  contact  Glenn  E.  Rice,  National 
Center  for  Environmental  Assessment 
(Mail  Code:  MSA-110),  Office  of 
Research  and  Development,  U.S. 
Environmental  Protection  Agency, 
Cincinnati,  Ohio  45268;  telephone:  513- 
569-7813;  facsimile:  513-487-2539;  or 
e-mail:  rice.glenn@epa.gov. 

SUPPLEMENTARY  INFORMATION; 
Background 

In  1991,  EPA  announced  that  it  would 
conduct  a  scientific  reassessment  of  the 
potential  health  risks  of  exposure  to 
dioxin  and  related  compounds.  EPA’s 
Science  Advisory  Board  (SAB)  first 
reviewed  the  draft  dioxin  reassessment 
in  1995,  and  the  document  was  revised 
to  address  SAB  comments.  In  2000,  the 
SAB  reviewed  the  integrated  summary, 
risk  characterization,  and  other 
information  on  toxic  equivalency  of 
dioxin-like  compounds.  Reports  of  the 
findings  and  recommendations  of  these 
SAB  reviews  are  available  on  the  SAB 
Web  site  at  http://www.epa.gov/sab  (see 
reports  EPA-SAB-EC-95-021  and  EPA- 
SAB-EC-01-006). 

In  2003,  EPA  produced  an  external 
review  draft  of  the  multi-year 
comprehensive  reassessment  of  dioxin 
exposure  and  human  health  effects 
(http://cfpub.epa.gov/ncea/cfm/ 
recordisplay.cfm ?deid=87843).  This 
draft  dioxin  reassessment  document, 
titled  Exposure  and  Human  Health 
Reassessment  of  2, 3,7,8- 
Tetrachlorodibenzo-p-Dioxin  (TCDD) 
and  Related  Compounds,  consisted  of 
three  parts:  (1)  A  scientific  review  of 
information  relating  to  sources  and 
exposures  to  TCDD  and  other  dioxins  in 
the  environment:  (2)  detailed  reviews  of 
scientific  information  on  the  health 
effects  of  TCDD,  other  dioxins,  and 
dioxin-like  compounds;  and  (3)  an 
integrated  summary  and  risk 
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characterization  for  TCDD  and  related 
compounds. 

In  2004,  EPA  asked  the  National 
Research  Council  of  the  National 
Academy  of  Sciences  (NAS)  to  review 
the  2003  dioxin  reassessment  document. 
The  NAS  was  charged  with  reviewing 
“EPA’s  modeling  assumptions 
(including  those  associated  with  dose- 
response  curve  and  points-of-departure 
dose  ranges  and  associated  likelihood 
estimates  identified  for  human  health 
outcomes):  EPA’s  quantitative 
uncertainty  analysis;  and  EPA’s 
selection  of  studies  as  a  basis  for  its 
assessments  and  gaps  in  scientific 
knowledge.”  The  NAS  was  also  charged 
with  addressing  two  points  of 
controversy:  (1)  The  scientific  evidence 
for  classifying  dioxin  as  a  human 
carcinogen;  and  (2)  the  validity  of  the 
nonthreshold,  low-dose,  linear  dose- 
response  model  and  the  cancer  slope 
factor  calculated  through  the  use  of  this 
model.  In  addition,  EPA  asked  the  NAS 
to  comment  on  the  usefulness  of  toxic 
equivalency  factors  (TEFs)  and 
uncertainties  associated  with  their  use 
in  risk  assessment,  as  well  as  the 
uncertainty  associated  with  EPA’s 
approach  to  analysis  of  food  sampling 
and  human  dietary  intake  data,  taking 
into  consideration  the  Institute  of 
Medicine’s  report.  Dioxin  and  Dioxin¬ 
like  Compounds  in  the  Food  Supply: 
Strategies  to  Decrease  Exposure.  In 
2006,  the  NAS  published  its  review 
titled,  Health  Risks  from  Dioxin  and 
Related  Compounds:  Evaluation  of  the 
EPA  Reassessment.  The  NAS  identified 
three  areas  that  required  substantial 
improvement  to  support  a  scientifically 
robust  risk  characterization.  These  three 
areas  were:  (1)  Justification  of 
approaches  to  dose-response  modeling 
for  cancer  and  non-cancer  endpoints;  (2) 
transparency  and  clarity  in  selection  of 
key  data  sets  for  analysis;  and  (3) 
transparency,  thoroughness,  and  clarity 
in  quantitative  uncertainty  analysis.  The 
NAS  provided  EPA  with 
recommendations  to  address  their  key 
concerns.  The  full  NAS  report, 
including  recommendations,  is  available 
at  http://books.nap.edu/ 
cataIog.php?record_id=l  1 688. 

EPA  is  now  beginning  to  prepare  a 
response  to  the  NAS  review  of  the  2003 
draft  dioxin  reassessment,  and  the 
development  of  this  preliminary 
Literature  Search  for  TCDD  Dose- 
Response  is  one  of  the  first  steps  in  this 
process.  EPA’s  response  to  the  NAS 
review  of  the  2003  draft  dioxin 
reassessment  will  focus  on 
understanding  human  dose-response  for 
TCDD,  addressing  both  cancer  and  non¬ 
cancer  endpoints.  EPA’s  objective  is  to 
address  the  key  findings  of  the  NAS 


review  regarding  health  effects 
associated  with  dioxin  exposure,  while 
maintaining  transparency  and  openness 
throughout  the  process  and  providing 
opportunity  for  public  participation  and 
comment. 

To  fully  address  the  key  concerns  of 
the  NAS,  EPA  will  host  a  scientific 
expert  panel  workshop  that  will  include 
scientists  and  experts  from  inside  and 
outside  of  EPA.  These  experts  will 
consider  the  literature  on  TCDD  dose- 
response  and  discuss  key  scientific 
issues  related  to  this  subject  area.  The 
literature  search  results  will  be  used  by 
these  expert  panelists  to  provide  EPA 
with  a  list  of  the  key  studies  it  should 
consider  in  its  response  to  the  NAS 
comments.  This  workshop  will  be 
announced  in  the  Federal  Register  the 
near  future. 

The  quantitative  assessment  of  dioxin 
health  effects  is  important  to  EPA  and 
other  organizations  with  a  high  level  of 
interest  in  the  health  risks  associated 
with  dioxin  exposures.  EPA  plans  to 
conduct  its  dioxin  work  in  a  transparent 
manner,  with  the  active  and  open 
involvement  of  both  stakeholders  and 
the  public.  EPA  is  initiating  the  process 
by  identifying  and  engaging  with 
various  groups  with  interest  and 
expertise  in  dioxin  health  effects 
assessment.  To  provide  for  expert  peer 
involvement  and  review,  the  SAB  Staff 
Office  has  solicited  nominations  of 
nationally  recognized  scientists  for 
consideration  of  membership  on  an  SAB 
Panel  to  provide  advice  on  EPA’s 
reassessment  of  the  health  risks  from 
dioxin  and  related  compounds  (73  FR 
61114). 

The  broad  scope  of  dioxin  science 
will  likely  require  various  workshops, 
consultations,  and  other  discussions  of 
the  state  of  the  science.  EPA  may  solicit 
input  and  seek  technical  advice  at 
various  steps  during  its  response  to  the 
NAS  report.  EPA  commits  to  a  general 
principle  of  keeping  such  discussions 
open  and  public,  including  the  use  of 
Federal  Register  notices  in  advance  of 
conducting  workshops  and  releasing 
interim  drafts  for  review.  EPA  also  has 
an  internet  site  for  posting  progress 
reports  and  news,  and  for  soliciting  and 
sharing  information  on  the  latest 
developments  in  dioxin  science  [http:// 
ww^. epa.gov/ncea/dioxin). 

How  To  Submit  Technical  Input  to  the 
Docket  (including  via 
www.reguIations.gov) 

Submit  your  input,  identified  by 
Docket  ID  No.  EPA-HQ-ORD  2008- 
0789,  by  one  of  the  following  methods: 

•  On-line:  www.regulations.gov. 
Follow  the  on-line  instructions  for 
submitting  input. 


•  E-mail:  ORD. Docket® epa.gov. 

•  Fax; 202-566-1753. 

•  Mail:  Office  of  Environmental 
Information  (OEI)  Docket  (Mail  Code: 
2822T),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  The  phone 
number  is  202-566-1752. 

•  Hand  Delivery:  The  OEI  Docket  is 
located  in  the  EPA  Headquarters  Docket 
Center,  Room  3334  EPA  West  Building, 
1301  Constitution  Ave.,  NW., 
Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Public  Reading  Room  is  202-566-1744. 
Such  deliveries  are  only  accepted 
during  the  docket’s  normal  hours  of 
operation,  and  special  arrangements 
should  be  made  for  deliveries  of  boxed 
information.  If  you  provide  information 
by  mail  or  hand  delivery,  please  submit 
three  copies. 

Instructions:  Direct  your  input  to 
Docket  ID  No.  EPA-HQ-ORD-2008- 
0789.  Please  ensure  that  your 
information  is  submitted  within  the 
specified  open  period.  Information 
received  after  the  closing  date  will  be 
marked  “late,”  and  may  only  be 
considered  if  time  permits.  It  is  EPA’s 
policy  to  include  all  information  it 
receives  in  the  public  docket  without 
change  and  to  make  this  information 
available  online  at  www.reguIations.gov, 
including  any  personal  information 
provided,  unless  the  submission 
includes  information  claimed  to  be 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  Do  not  submit 
information  that  you  consider  to  be  CBI 
or  otherwise  protected  through 
www.reguIations.gov  or  e-mail.  The 
www.regulations.gov  Web  site  is  an 
“anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your 
information.  If  you  send  an  e-mail 
directly  to  EPA  without  going  through 
www.reguIations.gov,  your  e-mail 
address  will  be  automatically  captured 
and  included  as  part  of  the  input  that  is 
placed  in  the  public  docket  and  made 
available  on  the  Internet. 

Dated;  November  11,  2008. 

Peter  W.  Preuss, 

Director,  National  Center  for  Environmental 
Assessment. 

[FR  Doc.  E8-27853  Filed  11-21-08;  8:45  am] 
BILUNG  CODE  656(>-50-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-8743-6] 

Underground  Injection  Control 
Program;  Petition  To  Renew 
Exemption  From  Hazardous  Waste 
Disposal  Restrictions  to  the  Resource 
Conservation  and  Recovery  Act;  Class 
I  Hazardous  Waste  Injection; 
Occidental  Chemical  Corporation 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  final  decision  on 
petition. 

SUMMARY:  Notice  is  hereby  given  that 
renewal  of  an  exemption  to  the  Land 
Disposal  Restrictions  under  the  1984 
Hazardous  and  Solid  Waste 
Amendments  to  the  Resource 
Conservation  and  Recovery  Act  has 
been  granted  to  Occidental  Chemical 
Corporation  (Occidental)  for  five  Class  I 
hazardous  waste  injection  wells, 
identified  as  Well  Nos.  3,  4,  7,  8,  and  9, 
and  located  at  Occidental’s  chemical 
manufacturing  facility  near  Wichita, 
Kansas.  As  required  by  Code  of  Federal 
Regulations  (CFR)  Part  148,  Occidental 
has  satisfactorily  demonstrated  to  the 
Environmental  Protection  Agency  by 
petition  and  supporting  documentation 
that,  to  a  reasonable  degree  of  certainty, 
there  will  be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  waste  remains  hazardous, 
and  therefore  is  protective  of  ^ 
underground  sources  of  drinking  water. 
This  time  period  is  defined  by  40  CFR 
148.20  as  10,000  years.  The  final 
decision  allows  the  underground 
injection  by  Occidental  of  the  specific 
restricted  hazardous  waste,  identified  in 
the  Petition,  into  Well  Numbers  3,  4,  7, 
8,  and  9  for  as  long  as  the  basis  for 
granting  approval  of  the  petition 
remains  valid,  under  provisions  of  40 
CFR  148.24.  For  the  purpose  of  the 
required  demonstration  of  no-migration 
of  hazardous  waste  out  of  the  injection 
zone  over  a  10,000  year  period, 
modeling  and  projections  were  based  on 
an  operational  lifetime  projection  date 
of  December  31,  2020.  Therefore,  on  or 
by  the  closing  date  of  the 
aforementioned  operational  period,  the 
operator  will  be  required  to  obtain 
another  exemption  re-issuance  from 
EPA.  Included  in  this  approval  is  the 
stipulation  that  Occidental  acquires  and 
continues  to  maintain  approved  Class  I 
hazardous  waste  injection  well  permits 
from  the  Kansas  Department  of  Health 
and  Environment.  As  require'd  by  40 
CFR  124.10,  a  public  notice  was  issued 
on  July  21,  2008.  In  addition  to  having 
solicited  written  comments  regarding 


the  Agency’s  proposed  approval,  EPA 
also  announced  that  a  formal  public 
hearing  would  be  held  if  there  was  a 
significant  degree  of  public  interest,  but 
no  interest  was  expressed,  hence  no 
formal  public  hearing  was  conducted. 
The  public  comment  period  ended  on 
September  3,  2008.  All  comments  have 
been  addressed  and  considered  in  the 
final  decision.  This  decision  constitutes 
final  Agency  action  and  there  is  no 
administrative  appeal  process  that  can 
be  applied  to  a  final  petition  decision. 
DATES:  Effective  Date:  This  action  is 
effective  as  of  October  24,  2008. 
ADDRESSES:  Copies  of  the  petition  and 
all  pertinent  information  relating 
thereto,  including  the  Agency’s 
response  to  comments,  are  on  file  at  the 
following  location:  Environmental 
Protection  Agency,  Region  7,  Regional 
Records  Center,  901  N.  5th  St.,  Kansas 
City,  Kansas  66101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  T.  Mindrup,  Chief,  Drinking  Water 
Management  Branch,  Environmental 
Protection  Agency,  Region  7.  Telephone 
(913)  551-7431,  or  e-mail  to 
mindrup.mary@epa.gov. 

Dated:  October  24,  2008. 

John  B.  Askew, 

Regional  Administrator,  Region  7. 

[FR  Doc.  E8-27734  Filed  11-21-08;  8:45  am) 
BILLING  CODE  6560-S0-M 


FEDERAL  ACCOUNTING  STANDARDS 
ADVISORY  BOARD 

Notice  of  Draft  Staff  Implementation 
Guidance,  Fiduciary  Activities  Q&As 

Board  Action:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92-463),  as  amended,  and  the  FASAB 
Rules  of  Procedure,  as  amended  in 
October,  1999,  notice  is  hereby  given 
that  the  Federal  Accounting  Standards 
Advisory  Board  (FASAB)  has  issued 
draft  staff  implementation  guidance. 
Fiduciary  Activities  Q&As.  The 
proposed  staff  implementation  guidance 
would  assist  agencies  in  implementing 
Statement  of  Federal  Financial 
Accounting  Standards  31,  Accounting 
for  Fiduciary  Activities.  The  proposed 
staff  implementation  guidance  is 
available  on  the  FASAB  home  page 
http://www.fasab.gov/exposure.html. 
Copies  can  be  obtained  by  contacting 
FASAB  at  (202)  512-7350.  Respondents 
are  encouraged  to  comment  on  any  part 
of  the  proposal. 

Written  comments  are  requested  by 
December  3,  2008,  and  should  be  sent 
via  e-mail  to  fasab@fasab.gov  or  in  hard 
copy  to:  Wendy  M.  Payne,  Executive 
Director,  Federal  Accounting  Standards 


Advisory  Board,  441  G  Street,  NW., 
Suite  6814,  Mail  Stop  6K17V, 
Washington,  DC  20548. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Wendy  Payne,  Executive  Director, 
FASAB,  441  G  Street,  NW.,  Washington, 
DC  20548,  or  call  (202)  512-7350. 

Authority:  Federal  Advisory  Committee 
Act,  Public  Law  No.  92463. 

Dated:  November  18,  2008. 

Charles  Jackson, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  E8-27669  Filed  11-21-08;  8:45  am) 
BILLING  CODE  1610-O1-M 


FEDERAL  ACCOUNTING  STANDARDS 
ADVISORY  BOARD 

Notice  of  Release  of  Exposure  Draft  on 
Social  insurance 

Board  Action:  Pursuant  to  31  U.S.C. 
3511(d),  the  Federal  Advisory 
Committee  Act  (Pub.  L.  No.  92-463),  as 
amended,  and  the  FASAB  Rules  of 
Procedure,  as  amended  in  April,  2004, 
notice  is  hereby  given  that  the  Federal 
Accounting  Standards  Advisory  Board 
(FASAB)  has  released  the  Exposure 
Draft  on  Social  Insurance. 

The  Social  Insurance  Exposure  Draft 
is  available  on  the  FASAB  home  page 
http://www.fasab.gov/exposure.html. 
Copies  can  be  obtained  by  contacting 
FASAB  at  (202)  512-7350.  Respondents 
are  encouraged  to  comment  on  any  part 
of  the  exposure  draft.  Written  comments 
are  requested  by  February  9,  2009,  and 
should  be  sent  to: 

Wendy  M.  Payne,  Executive  Director, 
Federal  Accounting  Standards  Advisory 
Board,  441  G  Street,  NW.,  Suite  6814, 
Mail  Stop  6K17V,  Washington,  DC 
20548. 

Any  interested  person  may  attend  the 
meetings  as  an  observer.  Board 
discussion  and  reviews  are  open  to  the 
public.  GAO  Building  Security  requires 
advance  notice  of  your  attendance. 
Please  notify  FASAB  of  your  planned 
attendance  by  calling  202-512-7350  at 
least  one  day  prior  to  the  respective 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Payne,  Executive  Director,  441  G 
Street,  NW.,  Washington,  DC  20548,  or 
call  (202)  512-7350. 

Authority:  Federal  Advisory  Committee 
Act,  Pub.  L.  No.  92-463. 

Dated:  November  18,  2008. 

Charles  Jackson, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  E8-27747  Filed  11-21-08;  8:45  am) 
BILLING  CODE  1610-01-M 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments  . 
must  be  received  not  later  than 
December  9,  2008. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Jacqueline  G.  King, 
Community  Affairs  Officer)  90 
Hennepin  Avenue,  Minneapolis, 
Minnesota  55480-0291: 

1.  John  E.  Post,  Coon  Rapids, 
Minnesota,  to  acquire  control  of 
Community  Pride  Bank  Corporation, 
Ham  Lake,  Minnesota,  and  thereby 
indirectly  acquire  control  of  Community 
Pride  Bank,  Isanti,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  19,  2008. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

|FR  Doc.  E8-27819  Filed  11-21-08;  8:45  am) 
BILLING  CODE  6210-01-S 

FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 

(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  applications  also  will  be 


available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
UTiting  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  wxvw.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  18, 
2008. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Jacqueline  G.  King, 
Community  Affairs  Officer)  90 
Hennepin  Avenue,  Minneapolis, 
Minnesota  55480-0291; 

1.  182  Bancshares,  Inc.,  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  182, 
a  de  novo  bank,  both  of  Mankato, 
Minnesota. 

B.  Federal  Reserve  Bank  of  Dallas  (E. 
Ann  Worthy,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Ocwen  Financial  Corporation,  West 
Palm  Beach,  Florida,  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Kent 
County  State  Bank,  Jayton,  Texas. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  Binning,  Vice 
President,  Applications  and 
Enforcement)  101  Market  Street,  San 
Francisco,  California  94105-1579: 

1.  Tamalpais  Bancorp,  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Tamalpais  Bank,  both  of  San  Rafael, 
California. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Tamalpais  Wealth  Advisors,  San  Rafael, 
California,  and  thereby  engage  in 
financial  and  investment  advisory 
activities,  pursuant  to  section 
225.28(6)(i)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  18,  2008. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  DOC.E8-27783  Filed  11-21-08;  8:45  am] 
BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (;12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  8,  2008. 

A.  Federal  Reserve  Bank  of  New 
York  (Ivan  Hurwitz,  Bank  Applications 
Officer)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Standard  Chartered  Bank,  London, 
England,  to  engage  de  novo  through  its 
.subsidiary.  Standard  Chartered 
Securities  (North  America)  Inc.,  New 
York,  New  York,  in  financial  and 
investment  advisory  activities, 
securities  brokerage  activities,  riskless- 
principal  transactions,  other 
transactional  services,  and  underwriting 
and  dealing  in  government  obligations 
and  money  market  instruments, 
pursuant  to  sections  225.28(b)(6);  (b)(7)); 
and  (b)(8)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  18,  2008. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  E8-27784  Filed  11-21-08;  8:45  am] 
BILLING  CODE  621(M)1-S 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Meeting  of  the  Advisory  Committee  on 
Blood  Safety  and  Availability 

AGENCY:  Department  of  Health  and 
Human  Services,  Office  of  the  Secretary. 
action:  Notice. 

SUMMARY:  As  stipulated  hy  the  Federal 
Advisory  Committee  Act,  the  U.S. 
Department  of  Health  and  Human 
Services  is  hereby  giving  notice  that  the 
Advisory  Committee  on  Blood  Safety 
and  Availability  (ACBSA)  will  hold  a 
meeting.  The  meeting  will  be  open  to 
the  public  on  both  Tuesday  December 
16  and  Wednesday  December  17,  2008. 
DATES:  The  meeting  will  take  place 
Tuesday  December  16  and  Wednesday 
December  l7,  2008  from  9  a.m.  to  5  p.m. 
ADDRESSES:  The  Hilton  Rockville  Hotel, 
1750  Rockville  Pike,  Rockville,  MD 
20852,  Phone:  (301)  468-1100. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
A.  Holmberg,  PhD,  Executive  Secreteu’y, 
Advisory  Committee  on  Blood  Safety 
and  Availability,  Office  of  Public  Health 
and  Science,  Department  of  Health  and 
Human  Services,  1101  Wootton 
Parkway,  Suite  250,  Rockville,  MD 
20852,  (240)  453-8803,  FAX  (240)  453- 
8456,  e-mail  ACBSA@hhs.gov. 
SUPPLEMENTARY  INFORMATION: 

Blood  and  plasma  donations  are 
critical  to  provide  blood  products 
necessary  for  maintaining  health 
delivery.  Over  the  years  the  safety  of  the 
blood  and  plasma  supply  has  increased 
through  vigilant  review  of  processes  and 
adherence  to  layers  of  safeguards.  While 
safety  and  availability  is  paramount  to 
the  intended  recipient  of  blood  and 
plasma  products,  the  pre  and  post 
donation  care  of  the  donor  is  also 
important.  Commitment  to  donor  health 
as  well  as  to  transfusion  recipient  is 
necessary  to  build  a  robust  and  healthy 
donor  based  nationally. 

The  Nation’s  potential  donor 
population  is  approximately  37%  of 
those  medically  eligible  to  donate. 
Approximately  16  million  units  of  blood 
were  collected  in  2006  which  exceeded 
demand  by  7.8%.  First  time  whole 
blood  donors  represented  approximately 
28.5%  of  the  donors,  while  the 
remaining  71.5%  of  the  donors  had 
given  previously  an  equivalent  of  1.7 
whole  blood  donations  in  the  year.  As 
the  American  population  ages, 
dependence  on  the  younger  generation 
is  more  critical.  In  some  states,  donors 
may  be  16-years-old  to  be  eligible. 

Donor  selection  processes  have  the 
potential  to  detect  health  abnormalities 
or  risks  which  could  affect  the  donor 


and  even  public  health.  Adverse  events 
to  the  donor  either  as  a  result  of  the  . 
process  of  donating  blood  (e.g.  injury, 
syncope,  or  loss  of  iron)  or  discovery  of 
abnormal  screening  results  can  impact 
the  donor’s  health.  For  example,  iron 
loss  can  be  from  220  to  290  mg  in  whole 
blood  donations  and  from  20  to  25  mg 
in  plasmapheresis. 

Informed  consent  is  required  by  FDA 
regulation  or  recommended  in  guidance 
for  apheresis  procedures  (source  plasma 
and  platelet  collections)  prior  to 
donations  to  include  the  donation 
procedure,  the  risk  of  the  procedure, 
and  laboratory  screenings  performed  to 
reduce  the  risk  of  transmission  of 
infectious  diseases  to  the  recipient.  A 
written  statement  of  understanding  for 
whole  blood  donations  is  proposed  in 
the  Food  and  Drug  Administration’s 
Requirements  for  Human  Blood  and 
Blood  Components  Intended  for 
Transfusion  or  for  Further 
Manufacturing  Use,  November  2007. 

During  the  December  2008  meeting  of 
the  ACBSA,  the  Committee  will  be 
asked  to  comment  on  the  responsibility 
of  blood  and  plasma  centers  to  donor 
and  public  health.  Public  comment  will 
be  solicited  on  both  December  16  and 
17,  2008.  Comments  will  be  limited  to 
five  minutes  per  speaker  and  must  be 
pertinent  to  the  discussion.  Anyone 
planning  to  comment  is  encouraged  to 
contact  the  Executive  Secretary  at  his/ 
her  earliest  convenience.  Those  who 
wish  to  have  printed  material 
distributed  to  Advisory  Committee 
members  should  submit  thirty  (30) 
copies  to  the  Executive  Secretary  prior  . 
to  close  of  business  December  12,  2008. 
Likewise,  those  who  wish  to  utilize 
electronic  data  projection  to  the 
Committee  must  submit  their  materials 
to  the  Executive  Secretary  prior  to  close 
of  business  December  12,  2008. 

Dated:  November  18,  2008. 

Jerry  A.  Holmberg, 

Executive  Secretary,  Advisory  Committee  on 
Blood  Safety  and  Availability. 

[FR  Doc.  E8-27852  Filed  11-21-08;  8:45  am] 
BILLING  CODE  4150-41-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Toxicology  Program  (NTP); 
NTP  Interagency  Center  for  the 
Evaluation  of  Aiternative  Toxicological 
Methods  (NICEATM);  Availability  of  the , 
interagency  Coordinating  Committee 
on  the  Vaiidation  of  Aiternative 
Methods  (ICCVAM)  Test  Method 
Evaluation  Report:  Vaiidation  Status  of 
Five  In  Vitro  Test  Methods  Proposed 
for  Assessing  Potential  Pyrogenicity  of 
Pharmaceuticals  and  Other  Products 
and  Final  Background  Review 
Document:  Validation  Status  of  Five  In 
Vitro  Test  Methods  Proposed  for 
Assessing  Potential  Pyrogenicity  of 
Pharmaceuticais  and  Other  Products; 
Notice  of  Transmittai  of  ICCVAM  Test 
Method  Recommendations  to  Federal 
Agencies 

AGENCY:  National  Institute  of 
Environmental  Health  Sciences 
(NIEHS),  National  Institutes  of  Health 
(NIH) 

ACTION:  Availability  of  the  ICCVAM  Test 
Method  Evaluation  Report  and  Final 
Background  Review  Document. 

SUMMARY:  NICEATM  announces 
availability  of  the  ICCVAM  Test  Method 
Evaluation  Report:  Validation  Status  of 
Five  In  Vitro  Test  Methods  Proposed  for 
Assessing  Potential  Pyrogenicity  of 
Pharmaceuticals  and  Other  Products 
(NIH  Publication  08-6392).  The  test 
method  evaluation  report  (TMER) 
describes  five  in  vitro  pyrogen  test 
methods  that  can  be  used  for  detecting 
Gram-negative  endotoxin  in  human 
parenteral  pharmaceuticals.  The  report 
includes  ICCVAM’s  (a) 

Recommendations  on  uses  and 
limitations  for  each  test  method,  (b) 
recommendations  for  standardized 
protocols,  (c)  recommendations  for 
future  studies,  and  (d)  recommendations 
for  the  development  of  performance 
standards. 

ICCVAM  concludes  that  none  of  these 
test  methods  can  be  considered  as  a 
complete  replacement  for  the  rabbit 
pyrogen  test  (RPT)  for  all  testing 
situations  for  the  detection  of  Gram¬ 
negative  endotoxin.  However,  ICCVAM 
recommends  that  they  can  be 
considered  for  use  on  a  case-by-case 
basis  to  detect  Gram-negative  endotoxin 
in  human  parenteral  drugs,  subject  to 
product-specific  validation  to 
demonstrate  equivalence  to  the  RPT,  in 
accordance  with  applicable  U.S.  Food 
and  Drug  Administration  regulations. 
When  used  in  this  manner,  these 
methods  can  reduce  the  number  of 
animals  needed  for  pyrogenicity  testing. 
The  report  also  recommends  that  these 
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and  other  in  vitro  alternative  test 
methods  be  considered  prior  to  in  vivo 
pyrogenicity  testing,  where  determined 
appropriate  for  a  specific  testing 
situation. 

NICEATM  also  announces  availability 
of  the  final  ICCVAM  Background  Review 
Document:  Validation  Status  of  Five  In 
Vitro  Test  Methods  Proposed  for 
Assessing  Potential  Pyrogenicity  of 
Pharmaceuticals  and  Other  Products 
(NIH  Publication  08-6391).  The  final 
background  review  document  (BRD) 
provides  the  data  and  analyses  used  to 
assess  the  current  validation  status  of 
these  five  in  vitro  test  methods. 

The  ICCVAM  TMER  and  supporting 
BRDs  have  been  forwarded  to  U.S. 
Federal  agencies  for  regulatory  and 
other  acceptance  consideration,  where 
applicable.  Responses  received  will  be 
posted  on  the  NICEATM-ICCVAM  Web 
site. 

ADDRESSES:  Electronic  copies  of  the 
ICCVAM  TMER  and  final  BRD  are 
available  from  the  NICEATM-ICCVAM 
Web  site  at  http://iccvam.niehs.nih.gov 
or  by  contacting  NICEATM  (see  FOR 
FURTHER  INFORMATION  CONTACT). 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
William  S.  Stokes,  Director,  NICEATM, 
NIEHS,  P.O.  Box  12233,  MD  EC-17, 
Research  Triangle  Park,  NC  27709, 
(telephone)  919-541-2384,  (fax)  919- 
541—0947,  (e-mail) 

niceatm@niehs.nih.gov  Courier  address: 
NICEATM,  NIEHS,  79  T.W.  Alexander 
Drive,  Building  4401,  Room  3128, 
Research  Triangle  Park,  NC  27709. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  2005,  the  Eiu-opean  Centre  for  the 
Validation  of  Alternative  Methods 
(ECVAM),  a  unit  of  the  Institute  for 
Health  and  Consumer  Protection  at  the 
European  Commission’s  Joint  Research 
Centre,  submitted  BRDs  for  five  in  vitro 
pyrogen  test  methods  proposed  as 
replacements  for  the  F^T  to  ICCVAM 
for  formal  evaluation  of  their  scientific 
validity  for  regulatory  testing  purposes. 
ICCVAM  unanimously  agreed  that  the 
five  submitted  in  vitro  pyrogen  test 
methods  should  have  high  priority  for 
evaluation.  On  December  16,  2005, 
NICEATM  published  a  Federal  Register 
notice  (Vol.  70,  No.  241,  pages  74833- 
74834),  requesting  public  comments  on 
the  appropriateness  and  relative  priority 
of  convening  an  independent  peer 
review  panel  (Panel)  to  evaluate  the 
validation  status  of  the  five  in  vitro 
pyrogen  test  methods,  the  nomination  of 
scientists  to  serve  on  the  Panel,  and  the 
submission  of  data  from  in  vivo  and  in 
vitro  pyrogenicity  testing.  Based  on  the 
ECVAM  BRDs  as  well  as  data  and 


information  submitted  in  response  to 
the  aforementioned  Federal  Register 
notice,  NICEATM  subsequently 
compiled  a  comprehensive  draft  BRD  on 
the  five  in  vitro  pyrogen  test  methods 
and  released  it  for  public  comment  on 
December  12,  2006  (Vol.  71,  No.  238, 
pages  74533-74534). 

On  February  6,  2007,  NICEATM  and 
ICCVAM  convened  a  Panel  to  review 
the  ICCVAM  draft  BRD  for  errors  and 
omissions  and  to  evaluate  the  validation 
status  of  the  five  in  vitro  pjTOgen  test 
methods.  The  Panel  also  reviewed  the 
extent  that  the  information  contained  in 
the  ICCVAM  draft  BRD  supported  the 
ICCVAM  draft  test  method 
recommendations  for  proposed  t^st 
method  uses,  standardized  protocols, 
test  method  performance  standards,  and 
additional  studies.  The  Panel 
considered  public  comments  made  at 
the  Panel  meeting,  as  well  as  public 
comments  submitted  in  advance  of  the 
meeting,  before  concluding  their 
deliberations.  NICEATM  made  the 
Panel’s  report  available  in  May  2007 
(Vol.  72,  No.  89,  pages  26395-26396). 
The  ICCVAM  draft  BRD  and  draft 
recommendations,  the  Panel’s  report, 
and  all  public  comments  were  made 
available  to  the  Scientific  Advisory 
Committee  on  Alternative  Toxicological 
Methods  (SACATM)  for  review  and 
comment  at  their  meeting  on  June  12, 
2007  (Vol.  72,  No.  83,  pages  23831- 
23832). 

ICCVAM  considered  the  Panel’s 
report,  all  public  comments,  and  the 
comments  of  SACATM  in  finalizing  its 
recommendations  on  the  use  of  these 
five  in  vitro  test  methods  proposed  for 
assessing  potential  pyrogenicity  of 
pharmaceuticals  and  other  products. 

The  ICCVAM  TMER  includes  the 
ICCVAM  recommendations  on  uses  and 
limitations  for  each  test  method, 
standardized  protocols,  future  studies, 
and  the  development  of  performance 
standards,  as  well  as  the  Panel’s  report 
and  Federal  Register  notices.  The  final 
BRD,  which  provides  the  supporting 
documentation  for  this  report,  is 
available  as  a  separate  document. 
ICCVAM  forwarded  the  ICCVAM  TMER 
and  the  supporting  final  BRD  to  U.S. 
Federal  agencies  for  consideration,  in 
accordance  with  the  ICCVAM 
Authorization  Act  of  2000  (42  U.S.C. 
2857-3).  Agency  responses  to  the 
ICCVAM  test  method  recommendations 
will  be  made  available  on  the 
NICEATM-ICCVAM  Web  site  as  they 
are  received. 

Background  Information  on  ICCVAM, 
NICEATM,  and  SACATM 

ICCVAM  is  an  interagency  committee 
composed  of  representatives  from  15 


Federal  regulatory  and  research  agencies 
that  use,  generate,  or  disseminate 
toxicological  information.  ICCVAM 
conducts  technical  evaluations  of  new, 
revised,  and  alternative  methods  with 
regulatory  applicability  and  promotes 
the  scientific  validation  and  regulatory 
acceptance  of  toxicological  test  methods 
that  more  accurately  assess  the  safety 
and  hazards  of  chemicals  and  products 
and  that  refine,  reduce,  and  replace 
animal  use.  The  ICCVAM  Authorization 
Act  of  2000  established  ICCVAM  as  a 
permanent  interagency  committee  of  the 
NIEHS  under  NICEATM.  NICEATM 
administers  ICCVAM  and.provides 
scientific  and  operational  support  for 
ICCVAM-related  activities.  NICEATM 
and  ICCVAM  work  collaboratively  to 
evaluate  new  and  improved  test 
methods  applicable  to  the  needs  of  U.S. 
Federal  agencies.  Additional 
information  about  ICCVAM  and 
NICEATM  can  be  found  at  http:// 
www.iccvam.niehs.nih.gov. 

SACATM  was  established  January  9, 
2002  (Vol.  67,  No.  49,  page  11358),  and 
is  composed  of  scientists  from  the 
public  and  private  sectors.  SACATM 
provides  advice  to  the  Director  of  the 
NIEHS,  to  ICCVAM,  and  to  NICEATM 
regarding  the  statutorily  mandated 
duties  of  ICCVAM  and  activities  of 
NICEATM.  Additional  information 
about  SACATM,  including  the  charter, 
roster,  and  records  of  past  meetings,  can 
be  found  at  http://ntp.niehs.nih.gov/go/ 
167. 

Dated:  November  7,  2008. 

Samuel  H.  Wilson, 

Acting  Director,  National  Institute  of 
Environmental  Health  Sciences  and  National 
Toxicology  Program. 

[FR  Doc.  E8-27790  Filed  11-21-08;  8:45  am) 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Solicitation  of  Nominations  for 
Membership  on  the  Secretary’s 
Advisory  Committee  on  Human 
Research  Protections 

AGENCY:  Department  of  Health  and 
Human  Services,  Office  of  the  Secretary, 
Office  of  Public  Health  and  Science. 
ACTION:  Notice. 


Authority:  42  U.S.C.  217a,  Section  222  of 
the  Public  Health  Service  Act,  as  amended. 
The  Committee  is  governed  by  the  provisions 
of  Public  Law  92-463,  as  amended  (5  U.S.C. 
Appendix  2),  which  sets  forth  standards  for 
the  formation  and  use  of  advisory 
committees. 

SUMMARY:  The  Office  for  Human 
Research  Protections  (OHRP),  a  program 
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office  in  the  Office  of  Public  Health  and 
Science,  Depeirtment  of  Health  and 
Human  Services  (HHS),  is  seeking 
nominations  of  qualified  cemdidates  to 
be  considered  for  appointment  as 
members  of  the  Secretary’s  Advisory 
Committee  on  Human  Research 
Protections  (SACHRP).  SACHRP 
provides  advice  and  recommendations 
to  the  Secretary,  HHS,  and  the  Assistant 
Secretary  for  Health  on  matters 
pertaining  to  the  continuance  and 
improvement  of  functions  within  the 
authority  of  HHS  (directed  toward 
protections  for  human  subjects  in 
research.  SACHRP  was  established  by 
the  Secretary,  HHS,  on  October  1,  2002. 
OHRP  is  seeking  nominations  of 
qualified  candidates  to  fill  two  positions 
on  the  Committee  membership  that  will 
be  vacated  in  June  of  2009. 

DATES:  Nominations  for  membership  on 
the  Committee  must  be  received  no  later 
than  January  23,  2009. 

ADDRESSES:  Nominations  should  be 
mailed  or  delivered  to  Dr,  Jerry 
Menikoff,  Director,  Office  for  Human 
Research  Protections,  Department  of 
Health  and  Human  Services,  1101 
Wootton  Parkway,  Suite  200;  Rockville, 
MD  20852.  Nominations  also  may  be 
sent  via  e-mail  to  sachrp@hhs.gov  or  via 
facsimile  at  240-453-6909. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Corey,  Executive  Director,  SACHRP, 
Office  for  Human  Research  Protections, 
1101  Wootton  Parkway,  Suite  200, 
Rockville,  MD  20852,  telephone:  240— 
453-8141.  A  copy  of  the  Committee 
charter  and  list  of  the  current  members 
can  be  obtained  by  contacting  Ms. 

Corey,  accessing  the  SACHRP  Web  site 
at  http://^^^^^. hhs.gov/ohrp/sachrp,  or 
requesting  via  e-mail  at  sachrp@hhs.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  provides  advice  on  matters 
pertaining  to  the  continuance  and 
improvement  of  functions  within  the 
authority  of  HHS  directed  toward 
protections  for  human  subjects  in 
research.  Specifically,  the  Committee 
provides  advice  relating  to  the 
responsible  conduct  of  research 
involving  human  subjects  with 
particular  emphasis  on  special 
populations  such  as  neonates  and 
children,  prisoners,  the  decisionally 
impaired,  pregnant  women,  embryos 
and  fetuses,  individuals  and 
populations  in  international  studies, 
investigator  conflicts  of  interest  and 
populations  in  which  there  are 
individually  identifiable  samples,  data, 
or  information. 

In  addition,  the  Committee  is 
responsible  for  reviewing  selected 
ongoing  work  and  planned  activities  of 
the  OHRP  and  other  offices/agencies 


within  HHS  responsible  for  human 
subjects  protection.  These  evaluations 
may  include,  but  are  not  limited  to,  a 
review  of  assurance  systems,  the 
application  of  minimal  research  risk 
standards,  the  granting  of  waivers, 
education  programs  sponsored  by 
OHRP,  and  the  ongoing  monitoring  and 
oversight  of  institutional  review  boards 
and  the  institutions  that  sponsor 
research. 

Nominations:  The  Office  for  Human 
Research  Protections  is  requesting 
nominations  to  fill  two  positions  for 
voting  members  of  SACHRP.  The  two 
positions  will  become  vacant  in  June  of 
2009.  Nominations  of  potential 
candidates  for  consideration  are  being 
sought  from  a  wide  array  of  fields, 
including,  but  not  limited  to:  public 
health  and  medicine,  behavioral  and 
social  sciences,  health  administration, 
and  biomedical  ethics. 

To  qualify  for  consideration  of 
appointment  to  the  Committee,  an 
individual  must  possess  demonstrated 
experience  and  expertise  in  any  of  the 
several  disciplines  and  fields  pertinent 
to  human  subjects  protection  and/or 
clinical  research. 

•  The  individuals  selected  for 
appointment  to  the  Committee  can  be 
invited  to  serve  a  term  of  up  to  four 
years.  Committee  members  receive  a 
stipend  and  reimbursement  for  per  diem 
and  any  travel  expenses  incurred  for 
attending  Committee  meetings  and/or 
conducting  other  business  in  the 
interest  of  the  Committee. 

Nominations  should  be  typewritten. 
The  following  information  should  be 
included  in  the  package  of  material 
submitted  for  each  individual  being 
nominated  for  consideration:  (1)  A  letter 
of  nomination  that  clearly  states  the 
name  and  affiliation  of  the  nominee,  the 
basis  for  the  nomination  (i.e.  ,  specific 
attributes  which  qualify  the  nominee  for 
service  in  this  capacity),  and  a  statement 
that  the  nominee  is  willing  to  serve  as 
a  member  of  the  Committee;  (2)  the 
nominator’s  name,  address  and  daytime 
telephone  number,  and  the  home  and/ 
or  work  address,  telephone  number,  and 
email  address  of  the  individual  being 
nominated;  and  (3)  a  current  copy  of  the 
nominee’s  curriculum  vitae.  Federal 
employees  should  not  be  nominated  for 
consideration  of  appointment  to  this 
Committee. 

The  Department  makes  every  effort  to 
ensure  that  the  membership  of  HHS 
Federal  advisory  committees  is  fairly 
balanced  in  terms  of  points  of  view 
represented  and  the  committee’s 
function.  Every  effort  is  made  to  ensure 
that  individuals  from  a  broad 
representation  of  geographic  areas, 
women  and  men,  ethnic  and  minority 


groups,  and  the  disabled  are  given 
consideration  for  membership  on  HHS 
Federal  advisory  committees. 
Appointment  to  this  Committee  shall  be 
made  without  discrimination  on  the 
basis  of  age,  race,  ethnicity,  gender, 
sexual  orientation,  disability,  and 
cultural,  religious,  or  socioeconomic 
status. 

Documentation  must  be  included  in 
the  nomination  to  indicate  that  the 
nominated  individual  is  willing  to  serve 
as  a  member  of  SACHRP.  Individuals 
who  are  selected  to  be  considered  for 
appointment  will  be  required  to  provide 
detailed  information  regarding  their 
financial  holdings,  consultancies,  and 
research  grants  or  contracts.  Disclosure 
of  this  information  is  necessary  in  order 
to  determine  if  the  selected  candidate  is 
involved  in  any  activity  that  may  pose 
a  potential  conflict  with  the  official 
duties  to  be  performed  as  a  member  of 
SACHRP. 

Dated:  November  18,  2008. 

Jerry  Menikoff, 

Director,  Office  for  Human  Research 
Protections,  Executive  Secretary,  Secretary’s 
Advisory  Committee  on  Human  Research 
Protections. 

(FR  Doc.  E8-27851  Filed  11-21-08;  8:45  am] 
BILLING  CODE  41S0-36-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Recordkeeping/Reporting 
Requirements  Under  Emergency 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

Title:  Indian  Tribes,  Tribal 
Organizations  or  Tribal  Consortia  Letter 
of  Intent  to  Operate  a  Title  IV-E 
Program. 

OMB  No.:  New  Collection. 

Description:  The  Fostering 
Connections  to  Success  and  Increasing 
Adoptions  Act  of  2008  (Pub.  L.  110- 
351)  added  section  47^B  to  the  Social 
Security  Act  (the  Act),  which  allows 
Indian  Tribes  the  option  to  apply  to  the 
Secretary  to  receive  Federal  funding  to 
support  the  administration  of  their  own 
foster  care,  adoption  assistance  and 
relative  guardianship  programs  under 
title  IV-E  of  the  Act.  The  law  also 
amended  the  Act  at  section  476(c)(2)(ii) 
to  allow  Indian  Tribes  to  receive  one¬ 
time  development  grants  of  up  to  , 
$300,000  to  be  used  to  offset  the  cost  of 
developing  a  title  IV-E  plan  to  carry  out 
the  requirements  of  section  479B  of  the 
Act,  and  required  ACF  to  provide 
technical  assistance  and 
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implementation  services  to  Indian 
Tribes  regarding  the  title  IV-E  program. 

In  order  to  plan  for  the  review  of 
Tribal  title  IV-E  plans  and  technical 
assistance  needs,  the  Administration  for 
Children  and  Families  (ACF)  is 
requesting  that  all  Federally  recognized 
Indian  Tribes,  Tribal  organizations  or 
Tribal  consortia  {hereafter,  “Tribes”) 


that  plan  to  operate  a  title  IV-E  program 
send  a  letter  of  intent  to  their  ACF 
Regional  Program  Manager  by  December 
31,  2008. 

ACF  will  ask  Tribes  to  include  in  the 
letter  of  intent  the  following 
information: 

1.  The  Federal  fiscal  year  (FY)  in 
which  the  Tribe  expects  to  begin 

Annual  Burden  Estimates 


operation  of  a  title  IV-E  program. 
(According  to  the  law,  the  earliest 
possible  implementation  period  is  FY 
2010.) 

2.  Information  on  the  intended  Tribal 
service  area  for  the  Tribal  title  IV-E 
program. 

Respondents:  Indian  Tribes,  Tribal 
organizations  and  Tribal  consortia. 


.  Information  collection 

Number  of 
respondents 

Number  of  i 
responses  per 
respondent 

Average 
burden  hours 
per  response 

Total  burden 
hours 

Letter  of  Intent  . 

562 

1 

1 

562 

Estimated  Total  Annual  Burden 
Hours:  562. 

Additional  Information:  ACF  is 
requesting  that  OMB  grant  a  90-day 
approval  for  this  information  collection 
under  procedures  for  emergency 
processing  by  November  28,  2008.  A 
copy  of  this  information  collection,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the 
Administration  for  Children  and 
Families,  Reports  Clearance  Officer, 
Robert  Sargis  at  (202)  690-7275  or  e- 
mailing  to  infocollection@acf.hhs.gov. 

Comments  and  questions  about  the 
information  collection  described  above 
should  be  directed  to  the  Office  of 
Information  and  Regulatory  Affairs, 

Attn:  OMB  Desk  Officer  for  ACF,  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW., 
Washington,  DC  20503,  (202)  395-7316. 

Dated:  November  13,  2008. 

Robert  Sargis, 

Reports  Clearance  Officer. 

[FR  Doc.  E8-27668  Filed  11-21-08;  8:45  am] 
BILLING  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  FDA-2008-N-0589] 

Agency  Information  Coliection 
Activities;  Proposed  Coliection; 
Comment  Request;  Mental  Models 
Study  of  Health  Care  Providers’ 
Understanding  of  Prescription  Drug 
Effectiveness 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 


information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  information  collection  provisions  of 
the  Mental  Models  Study  of  Health  Care 
Providers’  Understanding  of 
Prescription  Drug  Effectiveness. 

Together  with  other  information  being 
collected,  the  results  from  this  study 
will  be  used  to  help  inform  FDA  about 
how  health  care  providers  conceptualize 
the  drug  effectiveness  portion  of  the 
risk/benefit  tradeoff  and  how  that 
conceptualization  differs  from  how 
agency  experts  think  about  drug 
effectiveness.  The  information  gathered 
in  this  study  will  be  used  to  focus  and 
strengthen  future  planned  quantitative 
research.  It  will  also  contribute  to  FDA’s 
ability  to  communicate  drug 
effectiveness  information  to  health  care 
providers  in  labeling  and  other 
communications. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  January  23,  2009. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
v^nvw. regulations. gov.  Submit  written 
comments  on  the  collection  of 
information  to  the  Division  of  Dockets 
Management  {HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Berbakos,  Office  of 
Information  Management  (HFA-710), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-796-3792. 


SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
“Collection  of  information”  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on  these  topics:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  FDA’s  functions,  including  whether 
the  information  will  have  practical 
utility;  (2)  the  accuracy  of  FDA’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Mental  Models  Study  of  Health  Care 
Providers’  Understanding  of 
Prescription  Drug  Effectiveness 

Section  1701(a)(4)  of  the  Public 
Health  Service  Act  (42  U.S.C. 

300u(a)(4))  authorizes  FDA  to  conduct 
research  relating  to  health  information. 
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Section  903(b)(2)(c)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  393(b)(2)(c))  authorizes  FDA  to 
conduct  research  relating  to  drugs  and 
other  FDA  regulated  products  in 
carrying  out  the  provisions  of  the  act. 

FDA  regulations  require  that  an 
advertisement  that  makes  claims  about 
a  prescription  drug  include  a  “air 
balance”  of  information  about  the 
benefits  and  risks  of  the  advertised 
product,  in  terms  of  both  content  and 
presentation  (21  CFR  202.1(e)(5)(ii)).  In 
past  research,  FDA  has  focused 
primarily  on  the  risk  component  of  the 
risk/benefit  ratio.  In  the  interest  of 
thoroughly  exploring  the  issue  of  fair 
balance,  however,  the  presentation  of 
effectiveness,  or  benefit,  information  is 
equally  important.  This  component  has 
received  less  scrutiny.  The  proposed 
information  collection  described  here  is 
the  first  step  in  a  three-phase  study 
designed  to  investigate  the  role  of 
effectiveness  information  in 
prescription  drug  print  advertising. 
Along  the  way,  we  plan  to  investigate 
how  health  care  providers  use  labeling 
and  other  materials  and  experiences  to 
reach  conclusions  about  drug 
effectiveness.  We  will  use  this 
information  to  provide  a  benchmark 
with  which  to  compare  the  information 
consumers  receive  from  direct-to- 
consumer  advertisements. 

The  information  collection  described 
here  refers  only  to  the  qualitative 
portion  of  the  study  series.  Phase  1.  The 
purpose  of  the  proposed  information 
collection  is  twofold.  First,  we  plan  to 


gather  information  in  this  phase  that 
will  help  us  to  determine  Ae  proper 
concepts  about  which  to  inquire  and  the 
proper  language  to  use  when  asking 
health  care  providers  in  the  second 
phase  about  the  effectiveness  of  certain 
drug  products.  Second,  we  will  use  the 
information  gathered  in  this  phase  to 
identify  gaps  in  the  communication  of 
effectiveness  information  in  FDA 
sponsored  materials,  such  as  the 
physician  labeling. 

The  proposed  information  collection 
described  here  (Phase  I  of  a  multi-phase 
project)  will  use  “mental  modeling,”  a 
qualitative  research  method  that 
compares  a  model  of  the 
decisionmaking  processes  of  a  group  or 
groups  to  a  model  of  the  same 
decisionmaking  processes  developed 
from  expert  knowledge  and  experience. 
In  this  study,  the  decision  models  of 
certain  health  care  providers  concerning 
effectiveness  decisions  of  various 
treatment  options  for  individuals 
suffering  from  insomnia  or  rheumatoid 
arthritis  will  be  compared  to  a  decision 
model  concerning  drug  effectiveness 
that  was  derived  from  the  knowledge 
and  experience  of  FDA  reviewers 
responsible  for  product  labeling. 
National  Institutes  of  Health  clinical 
experts  in  this  field,  and  others  involved 
in  the  training  of  medical  professionals. 
FDA  will  use  telephone  interviews  to 
determine  from  the  health  care 
providers  the  factors  that  shape  their 
understanding  and  decisions  about  the 
effectiveness  of  various  drug  treatments 
for  their  patients.  A  comparison 


between  expert  and  health  care  provider 
models  based  on  the  collected 
information  may  identify  consequential 
knowledge  gaps  that  can  be  redressed 
through  messages  designed  by  FDA  and 
will  provide  information  for  designing 
the  second  (quantitative)  phase  of 
research  with  a  national  sample  of 
health  care  providers. 

Using  a  protocol  derived  from  the 
research  that  resulted  in  the  expert 
model,  trained  interviewers  will 
conduct  one-on-one  telephone 
discussions  with  about  20  members  of  2 
categories  of  health  care  providers, 
general  practitioners  and 
rheumatologists,  who  provide  direct 
patient  care  at  least  50  percent  of  the 
time, 

FDA  has  selected  these  two  groups  of 
physicians  because  the  first  group  is 
reasonably  likely  to  treat  insomnia, 
whereas  the  second  group  treats 
rheumatoid  arthritis.  We  selected  these 
two  medical  conditions  for  focus  in  the 
next  two  phases  of  the  research  because 
prescription  drug  treatments  for  both  are 
heavily  advertised  to  consumers,  drugs 
for  these  conditions  are  variable  in  their 
risk/benefit  profiles,  and  yet  they  are 
each  fairly  complex  in  terms  of  risk/ 
benefit  profiles.  Another  function  of  the 
current  information  collection  is  to 
determine  the  feasibility  of  using  these 
two  medical  conditions  in  the  following 
quantitative  phases. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


No.  of 

Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  Per 
Response 

Total  Hours 

40 

1 

1 

0.75 

30.0 

Total 

30.0 

1  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  study  will  involve  about  40 
respondents  and  take  approximately  45 
minutes  each  to  complete.  These 
estimates  are  based  on  the  contractor’s 
extensive  experience  with  mental 
models  research. 

Please  note  that  on  January  15,  2008, 
the  FDA  Division  of  Dockets 
Management  Web  site  transitioned  to 
the  Federal  Dockets  Management 
System  (FDMS).  FDMS  is  a 
Government-wide,  electronic  docket 
management  system.  Electronic 
comments  or  submissions  will  be 
accepted  by  FDA  only  through  FDMS  at 
http://www.reguIations.gov. 


Dated;  November  17,  2008. 

Jeffrey  Shuren, 

Associate  Commissioner  for  Policy  and 
Planning. 

[FR  Doc.  E8-27801  Filed  11-21-08;  8:45  am) 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-2007-N-0474]  (formerly 
Docket  No.  2007N-0292) 

George  Kindness;  Debarment  Order 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  permanently 
debarring  Mr.  George  Kindness  from 
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providing  services  in  any  capacity  to  a 
person  that  has  an  approved  or  pending 
drug  product  application  including,  but 
not  limited  to,  a  biologies  license 
application.  FDA  bases  this  order  on  a 
finding  that  Mr.  Kindness  was  convicted 
of  a  felony  under  Federal  law  for 
conduct  relating  to  the  development  or 
approval,  including  the  process  for 
development  or  approval,  of  a  drug 
product  under  the  act.  After  being  given 
notice  of  the  proposed  permanent 
debarment  and  an  opportunity  to 
request  a  hearing  within  the  timeframe 
prescribed  by  regulation,  Mr.  Kindness 
friled  to  request  a  hearing.  Mr. 
Kindness’s  failure  to  request  a  hearing 
constitutes  a  waiver  of  his  right  to  a 
hearing  concerning  this  action. 

DATES;  This  order  is  effective  November 
24, 2008. 

ADDRESSES:  Submit  applications  for 
termination  of  debarment  to  the 
Division  of  Dockets  Management  (HFA— 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  J.  Ross,  Center  for  Biologies 
Evaluation  and  Research  (HFM-10), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-827-0372. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  28,  2006,  the  U.S. 
District  Court  for  the  Western  District  of 
Tennessee  accepted  George  Kindness’s 
guilty  plea  to  one  count  of  being  aided 
and  abetted  in  the  introduction  and 
delivery  for  introduction  into  interstate 
commerce  of  a  misbranded  drug  with 
intent  to  defraud  and  mislead,  a  Federal 
felony  offense  under  sections  301(a)  and 
303(a)(2)  of  the  act  (21  U.S.C.  331(a)  and 
333(a)(2))  and  18  U.S.C.  2.  This  offense 
was  committed  when  Mr.  Kindness, 
president,  part-owner  and  laboratory 
director  of  Amscot  Medical  Labs,  Inc., 
manufactured  and  shipped  a  new  drug 
for  use  in  human  beings  for  the 
treatment  of  cancer,  without  an 
investigational  new  drug  application  in 
effect. 

As  a  result  of  this  conviction,  FDA 
sent  Mr.  Kindness  by  certified  mail  on 
September  7,  2007,  a  notice  proposing 
to  permanently  debar  Mr.  Kindness 
from  providing  services  in  any  capacity 
to  a  person  that  has  an  approved  or 
pending  drug  product  application 
including,  but  not  limited  to,  a  biologies 
license  application.  The  proposal  also 
offered  Mr.  Kindness  an  opportunity  for 
a  hearing  on  the  proposal.  The  proposal 
was  based  on  a  finding,  under  section 
306(a)(2)(A)  and  (c)(2)(A)(ii)  of  the  act 


(21  U.S.C.  335a(a)(2)(A)  and 
(c)(2)(A)(ii)),  that  Mr.  Kindness  was 
convicted  of  a  felony  under  Federal  law 
for  conduct  relating  to  the  development 
or  approval,  including  the  process  for 
development  or  approval,  of  a  drug 
product.  Mr.  Kindness  was  provided  30 
days  to  file  objections  and  request  a 
hearing.  Mr.  Kindness  did  not  request  a 
hearing.  Mr.  Kindness’s  failure  to 
request  a  hearing  constitutes  a  waiver  of 
his  opportunity  for  a  hearing  and  a 
waiver  of  any  contentions  concerning 
his  debarment  (21  CFR  part  12). 

U.  Findings  and  Order 

Therefore,  the  Director  of  the  Center 
for  Biologies  Evaluation  and  Research, 
under  section  306(a)(2)(A)  of  the  act, 
and  under  authority  delegated  to  the 
Director  (FDA  Staff  Manual  Guide 
1410.35),  finds  that  Mr.  Kindness  has 
been  convicted  of  a  felony  under 
Federal  law  for  conduct  relating  to  the 
development  or  approval,  including  the 
process  for  development  or  approval,  of 
a  drug  product. 

As  a  result  of  the  foregoing  finding, 
Mr.  Kindness  is  permanently  debarred 
from  providing  services  in  any  capacity 
to  a  person  with  an  approved  or 
pending  drug  product  application 
(section  306(c)(1)(B)  of  the  act).  A  drug 
product  means  a  drug,  including  a 
biological  product,  subject  to  regulation 
under  sections  505,  512,  or  802  of  the 
act  (21  U.S.C.  355,  360b,  or  382),  or 
under  section  351  of  the  Public  Health 
Service  Act  (42  U.S.C.  262).  Any  person 
with  an  approved  or  pending  drug 
product  application  including,  but  not 
limited  to,  a  biologies  license 
application,  who  knowingly  employs  or 
retains  as  a  consultant  or  contractor,  or 
otherwise  uses  the  services  of  Mr. 
Kindness,  in  any  capacity,  during  Mr. 
Kindness’s  permanent  debarment,  will 
be  subject  to  civil  money  penalties 
(section  307(a)(6)  of  the  act  (21  U.S.C. 
335b(a)(6))).  If  Mr.  Kindness,  during  his 
permanent  debarment,  provides  services 
in  any  capacity  to  a  person  with  an 
approved  or  pending  drug  product 
application  including,  but  not  limited 
to,  a  biologies  license  application,  Mr. 
Kindness  will  be  subject  to  civil  money 
penalties  (section  307(a)(7)  of  the  act). 

In  addition,  FDA  will  not  accept  or 
review  any  abbreviated  drug 
applications  submitted  by  or  with  the 
assistance  of  Mr.  Kindness  during  Mr. 
Kindness’s  permanent  debarment 
(section  306(c)(1)(B)  of  the  act). 

Any  application  by  Mr.  Kindness  for 
termination  of  debarment  under  section 
306(d)(4)  of  the  act  should  be  identified 
with  Docket  No.  FDA-2007-N-0474 
(formerly  Docket  No.  2007N-0292)  and 
sent  to  the  Division  of  Dockets 


Management  (see  ADDRESSES).  All  such 
submissions  are  to  be  filed  in  four 
copies  (§  10.20(a)  (21  CFR  10.20(a))). 

The  public  availability  of  information  in 
these  submissions  is  governed  by 
§  10.20(j).  Publicly  available 
submissions  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday 
(§10.20(j)(l)). 

Dated;  November  12,  2008. 

Jesse  Goodman, 

Director,  Center  for  Biologies  Evaluation  and 
Research. 

[FR  Doc.  E8-27802  Filed  11-21-08;  8:45  am] 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-2007-N-0488]  (formerly 
Docket  No.  2007N-0291) 

Roy  Page,  M.D.;  Debarment  Order 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  permanently 
debarring  Dr.  Roy  Page  from  providing 
services  in  any  capacity  to  a  person  that 
has  an  approved  or  pending  drug 
product  application  including,  but  not 
limited  to,  a  biologies  license 
application.  FDA  bases  this  order  on  a 
finding  that  Dr.  Page  was  convicted  of 
a  felony  under  Federal  law  for  conduct 
relating  to  the  development  or  approval, 
including  the  process  for  development 
or  approval,  of  a  drug  product  under  the 
act.  After  being  given  notice  of  the 
proposed  permanent  debarment  and  an 
opportunity  to  request  a  hearing  within 
^the  timeframe  prescribed  by  regulation. 
Dr.  Page  failed  to  request  a  hearing.  Dr. 
Page’s  failure  to  request  a  hearing 
constitutes  a  waiver  of  his  right  to  a 
hearing  concerning  this  action. 

DATES:  This  order  is  effective  November 
24,  2008. 

ADDRESSES:  Submit  applications  for 
termination  of  debarment  to  the 
Division  of  Dockets  Management  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  J.  Ross,  Center  for  Biologies 
Evaluation  and  Research  (HFM-10), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448, 301-827-0372. 
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SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  4,  2005,  the  U.S.  District 
Court  for  the  Western  District  of 
Tennessee  accepted  Dr.  Roy  Page’s 
guilty  plea  to  one  count  of  introduction 
and  delivery  for  introduction  into 
interstate  commerce  of  a  misbranded 
drug  with  the  intent  to  mislead  the  FDA, 
a  Federal  felony  offense  under  sections 
301(a)  and  303(a)(2)  of  the  act  (21  U.S.C. 
331(a)  and  333(a)(2).  This  offense  was 
committed  when  Dr.  Page  shipped 
tumor  tissue  and  blood  samples  to 
Amscot  Medical  Laboratories,  Inc.,  for 
manufacture  of  a  new  drug  for  the 
treatment  of  cancer  in  human  beings 
without  an  investigational  new  drug 
application  in  effect. 

As  a  result  of  this  conviction,  FDA 
sent  Dr.  Page  by  certified  mail  on 
September  7,  2007,  a  notice  proposing 
to  permanently  debar  Dr.  PageTrom 
providing  services  in  any  capacity  to  a 
person  that  has  an  approved  or  pending 
drug  product  application  including,  but 
not  limited  to,  a  biologies  license 
application.  The  proposal  also  offered 
Dr.  Page  an  opportunity  for  a  hearing  on 
the  proposal.  The  proposal  was  based 
on  a  finding,  under  section  306(a)(2)(A) 
and  (c)(2)(A)(ii)  of  the  act  (21  U.S.C. 
335a(a)(2)(A)  and  (c)(2)(A)(ii)),  that  Dr. 
Page  was  convicted  of  a  felony  under 
Federal  law  for  conduct  relating  to  the 
development  or  approval,  including  the 
process  for  development  or  approval,  of 
a  drug  product.  Dr.  Page  was  provided 
30  days  to  file  objections  and  request  a 
hearing.  Dr.  Page  did  not  request  a 
hearing.  Dr.  Page’s  failure  to  request  a 
hearing  constitutes  a  waiver  of  his 
opportunity  for  a  hearing  and  a  waiver  ^ 
of  any  contentions  concerning  his 
debarment  (21  CFR  part  12). 

II.  Findings  and  Order 

Therefore,  the  Director  of  the  Center 
for  Biologies  Evaluation  and  Research, 
under  section  306(a)(2)(A)  of  the  act, 
and  under  authority  delegated  to  the 
Director  (FDA  Staff  Manual  Guide 
1410.35),  finds  that  Dr.  Page  has  been 
convicted  of  a  felony  under  Federal  law 
for  conduct  relating  to  the  development 
or  approval,  including  the  process  for 
development  or  approval,  of  a  drug 
product. 

As  a  result  of  the  foregoing  finding. 

Dr.  Page  is  permanently  debarred  from 
providing  services  in  any  capacity  to  a 
person  with  an  approved  or  pending 
drug  product  application  (section 
306(c)(1)(B)  of  the  act).  A  drug  product 
means  a  drug,  including  a  biological 
product,  subject  to  regulation  under 
sections  505,  512,  or  802  of  the  act  (21 
U.S.C.  355,  360b,  or  382),  or  under^ 


section  351  of  the  Public  Health  Service 
Act  (42  U.S.C.  262).  Any  person  with  an 
approved  or  pending  drug  product 
application  including,  but  not  limited 
to,  a  biologies  license  application,  who 
knowingly  employs  or  retains  as  a 
consultant  or  contractor,  or  otherwise 
uses  the  services  of  Dr.  Page,  in  any 
capacity,  during  Dr.  Page’s  permanent 
debarment,  will  be  subject  to  civil 
money  penalties  (section  307(a)(6)  of  the 
act  (21  U.S.C.  335b(a)(6))).  If  Dr.  Page, 
during  his  permanent  debarment, 
provides  services  in  any  capacity  to  a 
person  with  an  approved  or  pending 
drug  product  application  including,  but 
not  limited  to,  a  biologies  license 
application.  Dr.  Page  will  be  subject  to 
civil  money  penalties  (section  307(a)(7) 
of  the  act).  In  addition,  FDA  will  not 
accept  or  review  any  abbreviated  drug 
applications  submitted  by  or  with  the 
assistance  of  Dr.  Page  during  Dr.  Page’s 
permanent  debarment  (section 
306(c)(1)(B)  of  the  act). 

Any  application  by  Dr.  Page  for 
termination  of  debarment  under  section 
306(d)(4)  of  the  act  should  be  identified 
with  Docket  No.  FDA-2007-N-0488 
(formerly  Docket  No.  2007N-0291)  and 
sent  to  the  Division  of  Dockets 
Management  (see  ADDRESSES).  All  such 
submissions  are  to  be  filed  in  four 
copies  (§  10.20(a)  (21  CFR  10.20(a))). 

The  public  availability  of  information  in 
these  submissions  is  governed  by 
§  10.20(j).  Publicly  available 
submissions  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday 
(§10.20(j)(l)). 

Dated:  November  12,  2008. 
fesse  Goodman, 

Director,  Center  for  Biologies  Evaluation  and 
Research. 

[FR  Doc.  E8-27803  Filed  11-21-08;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FOA-2008-0-0592] 

Draft  Guidance  for  Industry  on  the 
Contents  of  a  Complete  Submission 
for  the  Evaluation  of  Proprietary 
Names;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  “Contents  of  a 
Complete  Submission  for  the  Evaluation 


of  Proprietary  Names.”  This  draft 
guidance  provides  recommendations  to 
industry  regarding  the  submission  of  a 
complete  package  that  FDA  intends  to 
use  to  assess  the  safety  of  proposed 
proprietary  drug  and  biological  product 
names  and  other  factors  that,  in 
association  with  the  name,  can 
contribute  to  medication  errors.  In 
addition,  FDA  intends  to  use  this 
information  in  the  assessment  of 
promotional  aspects  of  proposed 
proprietary  names. 

DATES:  Although  you  can  comment  on 
any  guidance  at  any  time  (see  21  CFR 
10.115(g)(5)),  to  ensure  that  the  agency 
considers  your  comment  on  this  draft 
guidance  before  it  begins  work  on  the 
final  version  of  the  guidance,  submit 
written  or  electronic  comments  on  the 
draft  guidance  by  January  23,  2009. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  10903  New  Hampshire 
Ave.,  Bldg.  51,  rm.  2201,  Silver  Spring,  • 
MD  20993-0002;  or  the  Office  of 
Communication,  Training,  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drag 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  The  draft 
guidance  may  also  be  obtained  by  mail 
by  calling  CBER  at  1-800-835-4709  or 
301-827-1800.  Send  one  self-addressed 
adhesive  label  to  assist  that  office  in 
processing  your  requests.  Submit 
written  comments  on  the  draft  guidance 
to  the  Division  of  Dockets  Management 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.reguIations.gov.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Holquist,  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  10903  New 
Hampshire  Ave.,  Bldg.  22,  rm.  4416, 
Silver  Spring,  MD  20993-0002,  301- 
796-2360,  or 

Stephen  Ripley,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448, 301-827-6210. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  draft  guidance  for  industry  entitled 
“Contents  of  a  Complete  Submission  for 
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the  Evaluation  of  Proprietary  Names.” 

In  performance  goals  agreed  to  under 
the  September  27,  2007,  reauthorization 
of  the  Prescription  Drug  User  Fee  Act 
(PDUFA  IV),  FDA  agreed  to  implement 
various  measures  to  reduce  medication 
errors  related  to  look-alike  and  sound- 
alike  proprietary  names,  unclear  label 
abbreviations,  acronyms,  dose 
designations,  and  error-prone  label  and 
packaging  designs.  Among  these 
measures,  FDA  agreed  to  publish 
guidance  on  the  contents  of  a  complete 
submission  package  for  a  proposed 
proprietary  name  for  a  drug/biological 
product.  FDA  also  agreed  to 
performance  goals  for  review  of 
proprietary  names  submitted  during  the 
investigational  new'  drug  application 
(IND)  phase  or  with  a  new  drug 
application  (NDA)  or  biologies  license 
application  (BLA);  the  goals  stipulate 
that  a  complete  submission  is  required 
to  begin  the  review  clock.  (See  section 
IX. A  at  http://www.fda.gov/ot/pdufa4/ 
pdufa4goals.html]. 

Tnis  draft  guidance,  when  finalized, 
is  intended  to  promote  prevention  of 
medication  errors  by  assisting  industry 
in  the  submission  of  complete  product 
information  that  will  help  FDA  to 
evaluate  the  safety  of  proposed 
proprietary  drug  and  biological  product 
names,  taking  into  account  other  factors 
that,  in  association  with  the  name,  can 
contribute  to  medication  errors.  In 
addition,  FDA  intends  to  use  this 
information  in  the  assessment  of 
promotional  aspects  of  proposed 
proprietary  names. 

This  draft  guidance  applies  to 
prescription  drug  products,  including 
biologies,  that  are  the  subject  of  an  IND, 
NDA,  or  abbreviated  new  drug 
application  (ANDA);  nonprescription 
drug  products  that  are  the  subject  of  an 
NDA  or  ANDA;  and  biological  products 
that  are  the  subject  of  a  BLA. 

The  draft  guidance  does  not  address 
other  performance  goals  under  PDUFA 
IV,  including  developing  FDA  internal 
policies  and  procedures  to  ensure  that 
proprietary  name  review  goals  are  met; 
developing  guidance  on  best  practices 
for  naming,  labeling,  and  packaging 
drugs  and  biologies  to  reduce 
medication  errors;  guidance  on 
proprietary  name  evaluation  best 
practices;  and  developing  and 
implementing  a  pilot  program  for 
evaluating  proposed  proprietary  names. 

This  draft  guidance  is  ueing  issued 
consistent  with  FDA’s  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  draft  guidance,  when  finalized,  will 
represent  the  agency’s  current  thinking 
on  the  contents  of  a  complete 
submission  for  the  evaluation  of 
proprietary  names.  It  does  not  create  or 


confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

II.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  or  two  paper  copies  of  any 
mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Please  note  that  on  January  15,  2008, 
the  FDA  Division  of  Dockets 
Management  Web  site  transitioned  to 
the  Federal  Dockets  Management 
System  (FDMS).  FDMS  is  a 
Government-wide,  electronic  docket 
management  system.  Electronic 
comments  or  submissions  will  be 
accepted  by  FDA  only  through  FDMS  at 
http://www.regulations.gov. 

III.  Paperwork  Reduction  Act  of  1995 

This  draft  guidance  refers  to 
previously  approved  collections  of 
information  found  in  FDA  regulations. 
These  collections  of  information  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  The  collections 
of  information  in  21  CFR  part  312  and 
FDA  Form  1571  have  been  approved 
under  OMB  control  number  0910-0014. 
The  collections  of  information  in  21 
CFR  part  314  have  been  approved  under 
OMB  control  number  0910-0001.  The 
collections  of  information  in  21  CFR 
part  601  and  FDA  Form  356h  have  been 
approved  under  OMB  control  number 
0910-0338. 

IV.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either 
http://www.fda.gov/cder/guidance/ 
index.htm,  http:/ /www .fda.gov /cher/ 
guidelines.htm,  or  http:// 
www.regulations.gov. 

bated;  November  17,  2008. 

Jeffrey  Shuren, 

Associate  Commissioner  for  Policy  and 
Planning. 

[FR  Doc.  E8-27896  Filed  11-21-08;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

This  notice  amends  Part  R  of  the 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (HHS),  Health  Resources  and 
Services  Administration  (HRSA)  (60  FR 
56605-56606  as  amended  November  6, 
1995;  and  as  amended  at  61  FR  65063, 
December  10,  1996;  and  last  amended  at 
72  FR  33099,  June  11,  2008.) 

This  notice  reflects  organizational 
changes  in  the  Health  Resources  and 
Services  Administration,  Office  of  Rural 
Health  Policy  (RH).  Specifically,  this 
notice  updates  the  functional  statement 
of  the  Office  of  the  Associate 
Administrator  (RH),  and  creates  the 
following  components:  Hospital-State 
Division  (RHl),  Community-Based 
Division  (RH2),  and  the  Border  Health 
Division  (RH3). 

Chapter  RH,  Office  of  Rural  Health 
Policy 

Section  RH,  00  Mission 

Delete  in  its  entirety  and  replace  with 
the  following: 

The  Office  of  Rural  Health  Policy 
serves  as  a  focal  point  within  the 
Department  and  as  a  principal  source  of 
advice  to  the  Administrator  and 
Secretary  for  coordinating  efforts  to 
strengthen  and  improve  the  delivery  of 
health  services  to  populations  in  the 
Nation’s  rural  areas  and  border  areas, 
providing  leadership  and  interacting 
with  stakeholders  in  the  delivery  of 
health  care  to  underserved  and  at  risk 
populations. 

Section  RH-10,  Organization 

Delete  in  its  entirety  and  replace  with 
the  following: 

The  Office  of  Rural  Health  Policy  (RH) 
is  headed  by  the  Associate 
Administrator  who  reports  directly  to 
the  Administrator,  Health  Resources 
and  Services  Administration.  The  Office 
of  Rural  Health  Policy  includes  the 
following  components: 

(1)  Office  of  the  Associate 
Administrator  (RH); 

(2)  Hospital  State  Division  (RHl); 

(3)  Community  Based  Division  (RH2); 
and 

(4)  Border  Health  Division  (RH3). 
Section  RH-20,  Functions 

Delete  the  functional  statement  for  the 
Office  of  the  Associate  Administrator 
(RH)  and  replace  in  its  entirety. 


. ... 
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Office  of  the  Associate  Administrator 
(RH) 

The  Office  of  the  Administrator  is 
headed  hy  the  Associate  Administrator 
who,  in  conjunction  with  other 
management  officials  within  HRSA,  is 
responsible  for  the  overall  leadership 
and  management  of  the  Office  of  Rural 
Health  Policy.  The  Office  of  Rural 
Health  Policy  serves  as  a  focal  point 
within  the  Department  and  as  a 
principal  source  of  advice  to  the 
Administrator  and  Secretary  for 
coordinating  efforts  to  strengthen  and 
improve  the  delivery  of  health  services 
to  populations  in  the  Nation’s  rural 
areas  and  border  areas,  providing 
leadership  and  interacting  with 
stakeholders  in  the  delivery  of  health 
care  to  underserved  and  at  risk 
populations.  Specifically,  the  Office  of 
Rural  Health  Policy  is  organized  around 
the  following  primary  issue  areas: 

Delivery  of  Health  Services:  (1) 
Collects  and  analyzes  information 
regarding  the  special  problems  of  rural 
health  care  providers  and  populations; 
(2)  works  with  States,  State  hospital 
associations,  private  associations, 
foundations,  and  other  organizations  to 
focus  attention  on,  and  promote 
solutions  to,  problems  related  to  the 
delivery  of  health  services  in  rural 
communities:  (3)  provides  staff  support 
to  the  National  Advisory  Committee  on 
Rural  Health  and  Human  Services;  (4) 
stimulates  and  coordinates  interaction 
on  rural  health  activities  and  programs 
in  the  Agency,  Department  and  with 
other  Federal  agencies;  (5)  supports 
rural  health  center  research  and  keeps 
informed  of  research  and  demonstration 
projects  funded  by  States  and 
foundations  in  the  field  of  rural  health 
care  delivery;  (6)  establishes  and 
maintains  a  resource  center  for  the 
collection  and  dissemination  of  the 
latest  information  and  research  findings 
related  to  the  delivery  of  health  services 
in  rural  areas;  (7)  coordinates 
congressional  and  private  sector 
inquiries  related  to  rural  health;  (8) 
advises  the  Agency,  Administrator  and 
Department  on  the  effects  of  current 
policies  and  proposed  statutory, 
regulatory,  administrative,  and 
budgetary  changes  in  the  programs 
established  under  titles  XVIII  and  XIX  of 
the  Social  Security  Act  on  the  financial 
viability  of  small  rural  hospitals,  the 
ability  of  rural  areas  to  attract  and  retain 
physicians  and  other  health 
professionals;  (9)  oversees  compliance 
by  CMS  with  the  requirement  that  rural 
hospital  impact  analyses  are  developed 
whenever  proposed  regulations  might 
have  a  significant  impact  on  a 
substantial  number  of  small  rural 


hospitals;  (10)  supports  specialized 
rural  programs  on  minority  health, 
mental  health,  preventive  health 
education,  oral  health,  and  occupational 
health  and  safety;  (11)  directs  the 
management  of  a  nationwide  rural 
health  grants  program;  (12)  directs  the 
management  of  a  program  of  State  grants 
which  support  collaboration  within 
State  offices  of  rural  health;  (13)  funds 
radiation  exposure  screening  and 
education  programs  that  screen  eligible 
individuals  adversely  affected  by  the 
mining,  transport  and  processing  of 
uranium  and  the  testing  of  nuclear 
weapons  for  cancer  and  other  diseases. 

Intergovernmental  Affairs:  (1) 

Provides  the  Administrator  with  a  single 
point  of  contact  on  all  activities  related 
to  important  State  and  local 
government,  stakeholder  association, 
and  interest  group  activities;  (2) 
coordinates  Agency  cross-Bureau 
cooperative  agreements  and  activities 
with  organizations  such  as  the  National 
Governors  Association,  National 
Conference  of  State  Legislatures, 
Association  of  State  and  Territorial 
Health  Officials,  National  Association  of 
Counties,  and  National  Association  of 
County  and  City  Health  Officials;  (3) 
interacts  with  various  commissions 
such  as  the  Delta  Regional  Authority, 
Appalachian  Regional  Commission, 
Denali  Commission  and  the  United 
States  and  Mexico  Border  Health 
Commission;  and  (4)  serves  as  the 
primary  liaison  to  Department 
intergovernmental  staff. 

Hospital  State  Division  (RHl) 

The  Hospital  State  Division  serves  as 
the  focal  point  within  the  Office  of 
Rural  Health  Policy  to  support  rural 
hospital  and  State  grant  programs 
focused  on  rural  populations. 
Specifically,  the  Hospital  State  Division 
is  organized  around  the  following 
primary  issue  areas:  (1)  Plans  and 
manages  a  program  of  State  grants 
which  support  collaboration  within 
State  offices  of  rural  health;  (2)  works 
with  States,  State  hospital  associations, 
private  associations,  foundations,  and 
other  organizations  to  focus  attention 
on,  and  promote  solutions  to,  problems 
related  to  the  delivery  of  health  services 
in  rural  communities;  and  (3)  provides 
coordinated  technical  assistance  to 
grantees  and  rural  communities. 

Community  Based  Division  (RH2) 

The  Community  Based  Division 
serves  as  the  focal  point  within  the 
Office  of  Rural  Health  Policy  to  support 
rural  community  grant  programs. 
Specifically,  the  Community  Based 
Division  is  organized  around  the 
following  primary  issue  areas:  (1)  Plans 


and  manages  several  nationwide  rural 
health  grants  programs;  (2)  supports 
programs  on  rural  health,  public  health, 
and  health  status  improvement:  (3) 
funds  public  and  private  non-profit 
entities  for  the  operation  of  clinics  that 
provide  diagnosis,  treatment  and 
rehabilitation  of  active  and  retired  coal 
miners  and  others  with  respiratory 
ailments  (black  lung)  and  other 
occupational  related  respiratory  disease 
impairments;  (4)  funds  radiation 
exposure  screening  and  education 
programs  that  screen  eligible 
individuals  adversely  affected  by  the 
mining,  transport  and  processing  of 
uranium  and  the  testing  of  nuclear 
weapons  for  cancer  and  other  diseases; 
and  (5)  provides  technical  assistance  to 
grantees  and  rural  communities. 

Border  Health  Division  (RH3) 

The  Border  Health  Division  provides 
leadership  and  direction  to  coordinate 
the  Agency’s  assets  in  border  regions. 
Specifically,  the  Border  Health  Division: 

(1)  Assures  that  the  Agency’s 
engagement  with  regions  of  the  border 
is  strategic,  performance  based,  builds 
partnerships  and  alliances,  and 
maximizes  utilization  of  Agency  assets; 

(2)  assures  agency-wide  coordination  by 
establishing  border  health  program 
policies  and  procedures  including 
tracking  mechanisms;  (3)  conducts 
management  and  evaluation  studies  to 
improve  the  health  delivery  system  on 
the  border:  (4)  serves  as  the  secretariat 
and  chair  for  the  agency’s  Border  Health 
Workgroup;  (5)  plans,  directs,  and 
coordinates  the  Agency’s  border  health 
activities;  and  (6)  plans,  coordinates  and 
facilitates  the  agency  agreements 
activities  with  border  health  issues. 

Section  RH-30,  Delegations  of 
Authority 

All  delegations  and  re-delegations  of 
authority  made  to  HRSA  officials  and 
employees  of  affected  organizational 
components  will  continue  in  them  or 
their  successors  pending  further  re- 
delegations,  provided  they  are 
consistent  with  this  reorganization. 

This  reorganization  is  effective  upon 
the  date  of  signature. 

Dated:  October  28,  2008. 

Elizabeth  M.  Duke, 

Administrator. 

[FR  Doc.  E8-27776  Filed  11-21-08;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development  Submission  for 
0MB  Review;  Comment  Request; 
Health  Behaviors  in  School-Age 
Children 

SUMMARY:  Under  the  provisions  of 
Section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Institute  of  Child  Health  and  Human 
Development  (NICHD),  the  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  for  review  and 
approval  of  the  information  collection 
listed  below.  This  extension  of  data 
collection  was  previously  published  in 
the  Federal  Register  on  September  12, 
2008,  Volume  73,  Number  128,  pages 
53030-53031  and  allowed  60  days  for 
public  comment.  One  public  comment 
was  received  asking  for  a  copy  of  the 
data  collection  plans  for  the  proposed 
collection.  The  purpose  of  this  notice  is 
to  allow  an  additional  30  days  for  public 
comment.  The  National  Institutes  of 


Health  may  not  conduct  or  sponsor,  and 
the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1, 

1995,  unless  it  displays  a  currently  valid 
OMB  control  number. 

Submission  for  OMB  Review;  Comment 
Request 

Title:  Health  Behaviors  in  School-Age 
Children — United  States. 

Type  of  Information  Collection 
Request:  Extension. 

Need  and  Use  of  Information 
Collection:  The  goal  of  this  research  is 
to  obtain  data  from  a  survey  of 
adolescent  health  behavior  conducted  in 
the  United  States  with  a  national 
probability  sample  of  adolescents.  This 
information  will  enable  the 
improvement  of  health  services  and 
programs  for  youth.  The  study  should 
provide  needed  information  about 
adolescents  nationally  and  will  also 
enable  international  comparisons. 

This  U.S.  survey  is  linked  to  the 
broader  Health  Behaviors  in  School-Age 
Children  (HBSC)  study,  in  which 
surveys  are  conducted  every  four  years 


among  nationally  representative 
samples  of  students  at  ages  11, 13,  and 
15  years  of  age  in  40  countries.  The 
HBSC  was  conducted  in  the  U.S. 
previously  in  1997/1998,  2001/2002, 
and  2005/2006.  Data  from  previous 
surveys  have  been  used  to  identify 
adolescent  health  problem  areas, 
develop  programs  to  address  these 
problems,  and  evaluate  existing 
programs.  The  2009/2010  U.S.  survey 
will  address  a  sample  of  health-related 
factors  according  to  rigorous  research 
protocols  developed  by  the  HBSC.  The 
international  HBSC  survey  requires  at 
least  1,536  youth  in  each  age  group  and 
a  total  of  5,000  students.  In  the  U.S.,  a 
nationally  representative  sample  of 
children  in  grades  6  through  10  will  be 
surveyed  and  minority  children  will  be 
over-sampled  to  permit  comparisons 
across  under-represented  populations. 
The  children  will  be  students  from  •» 
approximately  386  schools;  in  order  to 
assess  health  programs  in  those  schools 
and  how  the  school  environment 
supports  health  behaviors,  a  school 
administrator  from  each  school  will  be 
surveyed. 

Affected  Public:  School-age  children. 


Type  of  respondents 

f 

Estimated 
number  of 
respondents 

Estimated 
number  of 
responses  per 
respondent 

Average 
burden  hours 
per  response 

Estimated  total 
annual  burden 
hours 
requested 

Adolescents  . 

School  Administrators . 

14,672  } 
386 

1 

1 

0.75 

0.33 

1 1 ,004 
127 

The  estimated  annualized  cost  to 
respondents  is  $5,392.  There  are  no 
Capital  Costs  to  report.  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 
(1)  Whether  the  extension  of  data 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
extension  of  data  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATION  CONTACT: 
Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 


notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to: 
OIRA_submission@omb.eop.gov  or  by 
fax  to  202-395-6974.  To  request  more 
information  on  the  extension  of  data 
collection  or  to  obtain  a  copy  of  the  data 
collection  plans  and  instruments, 
contact  Dr.  Ronald  J.  lannotti. 

Prevention  Research  Branch,  Division  of 
Epidemiology,  Statistics,  and  Prevention 
Research,  Eunice  Kennedy  Shriver 
National  Institute  of  Child  Health  and 
Human  Development,  Building  6100, 
7B05,  9000  Rockville  Pike,  Bethesda, 
Maryland  20892-7510,  or  call  non-toll 
free  number  301-496-5674  or  E-mail 
your  request,  including  your  address  to 
ri25j@nih.gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30  days  of  the  date  of 
this  publication. 


Dated:  November  12,  2008. 

Paul  L.  Johnson, 

Project  Clearance  Liaison,  NICHD,  National 
Institutes  of  Health. 

[FR  Doc.  E8-27792  Filed  11-21-08;  8:45  am] 
BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  OMB  Review; 

Comment  Request;  The  National 
Diabetes  Education  Program 
Comprehensive  Evaluation  Plan 

SUMMARY:  Under  the  provisions  of 
Section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases  (NIDDK),  the  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approval 
of  the  information  listed  below.  The 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  on  September  8,  2008,  pages 
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52052-52053  and  allowed  60  days  for 
public  comment.  The  National  Institutes 
of  Health  received  one  comment  that 
was  determined  to  be  not  relevant  to  the 
specific  questions  stated  in  the  notice. 
The  purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comment. 
The  National  Institutes  of  Health  may 
not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  the  collection  of  information  that  has 
been  extended,  revised,  or  implemented 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Proposed  Collection:  Title:  The 
National  Diabetes  Educations  Program 
Comprehensive  Evaluation  Plan.  Type 
of  Information  Collection  Request: 
Extension  of  a  currently  approved 
collection  (#0925-0552).  Need  and  Use 
of  Information  Collection:  The  National 
Diabetes  Education  Program  (NDEP)  is  a 
partnership  of  the  National  Institutes  of 
Health  (NIH)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  and  more 
than  200  public  and  private 
organizations.  The  long-term  goals  of 
the  NDEP  are  to  improve  the  treatment 
and  health  outcomes  of  people  with 
diabetes,  to  promote  early  diagnosis, 
and,  ultimately,  to  prevent  the  onset  of 
diabetes.  The  NDEP  objectives  are:  (1) 
j  To  increase  awareness  of  the 

! 


seriousness  of  diabetes,  its  risk  factors, 
and  strategies  for  preventing  diabetes 
and  its  complications  among  people  at 
risk  for  diabetes;  (2)  to  improve 
understanding  about  diabetes  and  its 
control  and  to  promote  better  self¬ 
management  behaviors  among  people 
with  diabetes;  (3)  to  improve  health  care 
providers’  understanding  of  diabetes 
and  its  control  and  to  promote  an 
integrated  approach  to  care;  (4)  to 
promote  health  care  policies  that 
improve  the  quality  of  and  access  to 
diabetes  care. 

Multiple  strategies  have  been  devised 
to  address  the  NDEP  objectives.  These 
have  been  described  in  the  NDEP 
Strategic  Plan  and  include:  (1)  Creating 
partnerships  with  other  organizations 
concerned  about  diabetes;  (2) 
developing  and  implementing 
awareness  and  education  activities  with 
special  emphasis  on  reaching  the  racial 
and  ethnic  populations 
disproportionately  affected  by  diabetes; 
(3)  identifying,  developing,  and 
disseminating  educational  tools  and 
resources  for  the  program’s  diverse 
audiences;  (4)  promoting  policies  and 
activities  to  improve  the  quality  of  and 
access  to  diabetes  care. 

The  NDEP  evaluation  will  document 
the  extent  to  which  the  NDEP  program 
has  been  implemented,  and  how 

Estimates  of  Hour  Burden 


successful  it  has  been  in  meeting 
program  objectives.  The  evaluation 
relies  heavily  on  data  gathered  from 
existing  national  surveys  such  as 
National  Health  and  Nutrition 
Examination  Survey  (NHANES),  the 
National  Health  Interview  Survey 
(NHIS),  the  Behavioral  Risk  Factor 
Surveillance  System  (BRFSS),  among 
others  for  this  information.  This  generic 
clearance  request  is  for  the  collection  of 
additional  primary  data  from  NDEP 
target  audiences  on  some  key  process 
and  impact  measures  that  are  necessary 
to  effectively  evaluate  the  program. 
Approval  is  requested  for  a  survey  of 
audiences  targeted  by  the  National 
Diabetes  Education  Program  including 
people  at  risk  for  diabetes,  people  with 
diabetes  and  their  families  and  the 
public. 

Frequency  of  Response:  On  occasion. 
Affected  Public:  Individuals  or 
households.  Type  of  Respondents: 
Adults.  The  annual  reporting  burden  is 
as  follows:  Estimated  Number  of 
Respondents:  3759,  Estimated  Number 
of  Responses  per  Respondent:  1; 
Average  Burden  Hours  Per  Response: 
.153;  and  Estimated  Total  Annual 
Burden  Hours  Requested:  575.  There  are 
no  Capital  Costs,  Operating  or 
Maintenance  Costs  to  report. 


Type  of  respondents 

Frequency 
of  response 

Average 
time  per 
response 

Total  hour 
burden 

Screening  inten/iew  with  ineligible  persons . 

1659 

1 

.03 

50 

Eligible  respondents  . 

2100 

1 

.25 

525 

Totals  . 

3759 

575 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  Evaluate  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 


Direct  Comments  to  OMB:  Written 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 
Regulatory  Affairs, 

OIRA_submission@omb.eop.gov  or  by 
fax  to  202-395-6974,  Attention,  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact  Joanne 
Gallivan,  M.S.,  R.D.,  Director,  National 
Diabetes  Education  Program,  NIDDK, 
NIH,  Building  31,  Room  9A06,  31 
Center  Drive,  Bethesda,  MD  20892,  or 
call  non-toll-free  number  301—496-6110 
or  E-mail  your  request,  including  your 
address  to:  Joanne_Gallivan@nih.gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 


best  assured  of  having  their  full  effect  if 
received  within  30  days  of  the  date  of 
this  publication. 

Dated:  November  17,  2008. 

Lncy  Greene, 

Executive  Officer,  NIDDK,  National  Institutes 
of  Health. 

[FR  Doc.  E&-27793  Filed  11-21-08;  8:45  am] 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Ciosed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 
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The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Topics  in 
Computation,  Imaging,  and  Delivery. 

Date:  December  8-9,  2008. 

Time:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call) 

Contact  Person:  Joseph  D.  Mosca,  Ph.D., 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5158, 
MSC  7808  Bethesda,  MD  20892,  (301)  435- 
2344,  moscajos@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Delivery 
Systems  and  Nanotechnology. 

Date:  December  9,  2008 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Steven  J.  Zullo,  Ph.D., 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5146, 
MSC  7849,  Bethesda,  MD  20892,  301-435- 
2810,  zuIlost@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis,  Panel  Healthcare 
Delivery  and  Methodologies. 

Date:  December  9-11,  2008. 

Time:  9  a.m.  to  10  a.m. 

Aginda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Virtual  Meeting) 

Contact  Person:  William  N.  Elwood,  Ph.D., 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3162, 
MSC  7770,  Bethesda,  MD  20892,  301/435- 
1503,  elwoodwi@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis,  Panel  New 


Approaches  to  Non-Viral  Systems  for  Gene 
Transfer,  Applications  for  Heart,  Lung,  and 
Blood  Diseases  (R21/R33). 

Date:  December  10-12,  2008, 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Virtual  Meeting) 

Contact  Person:  Steven  J.  Zullo,  PhD., 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5146, 
MSC  7849  Bethesda,  MD  20892,  301-435- 
2810,  zullost@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis,  Panel  Adiposity, 
Aging,  and  Stem  Cells. 

Date:  December  10,  2008. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call) 

Contact  Person:  Sherry  L.  Dupere,  PhD., 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5136, 
MSC  7843,  Bethesda,  MD  20892,  (301)  435- 
1021,  duperes@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis,  Panel  MDS 
Program  Project  Review. 

Date:  December  11,  2008. 

Time:  8  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call) 

Contact  Person:  Dan  D.  Gerendasy,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5132, 
MSC  7843,  Bethesda,  MD  20892,  301-594- 
6830,  gerendad@csr.nih.gov. 

Name  of  Committee:  Digestive  Sciences 
Integrated  Review  Group,  Clinical  and 
Integrative  Gastrointestinal,  Pathobiology 
Study  Section. 

Date:  January  26,  2009. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Genter,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814 

Contact  Person:  Mushtaq  A.  Khan,  DVM, 
PhD.,  Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2176, 
MSC  7818,  Bethesda,  MD  20892,  301-435- 
1778,  khanm@csr.nih.gov. 

Name  of  Committee:  Cell  Biology  , 
Integrated  Review  Group,  Membrane  Biology 
and  Protein  Processing  Study  Section. 

Date:  January  29-30,  2009. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Sheraton  Fishermans  Wharf  Hotel, 
2500  Mason  Street,  San  Francisco,  CA  94133. 

Contact  Person:  Janet  M.  Larldn,  PhD., 
Scientific  Review  Officer,  Center  for 


Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  1102, 
MSC  7840,  Bethesda,  MD  20892,  310-435- 
1026,  larkinja@csr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333,  Clinical  Research,  93.306,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  November  17,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  E8-27785  Filed  11-21-08;  8:45  am] 
BILLING  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Ciosed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  AARR 
Member  Conflict  SEP. 

Date:  November  24-25,  2008. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Virtual  Meeting). 

Contact  Person:  Hilary  D.  Sigmon,  PhD, 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5216, 
MSC  7852,  Bethesda,  MD  20892,  (301)  594- 
6377,  sigmonh@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  AARR 
Member  Conflict  SEP. 

Date:  November  25,  2008. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Virtual  Meeting). 

Contact  Person:  Ranga  V.  Srinivas,  PhD, 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5222, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1167,  srinivaT@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333,  Clinical  Research,  93.306,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  November  14,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  E8-27786  Filed  11-21-08;  8:45  am] 
BILLING  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and552b(c)(6).  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group;  Subcommittee 
A — Cancer  Centers. 

Date:  December  11,  2008. 

Time:  8  a.m.  to  3:40  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Residence  Inn  Bethesda,  7335 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person;  Gail  J  Bryant,  MD, 
Scientific  Review  Officer,  Resources  and 
Training  Review  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  6116  Executive  Blvd,  Room  8107, 
MSC  8328,  Bethesda.  MD  20892-8328,  (301) 
402-0801,  gb30t@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction: 
93.393,  Cancer  Cause  and  Prevention 


Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research:  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  November  17,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  E8-27799  Filed  11-21-08;  8:45  am] 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  meeting  of  the 
National  Cancer  Advisory  Board. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

A  portion  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
the  provisions  set  forth  in  section 
552b(6),  as  amended.  The  discussions 
could  disclose  personal  information 
concerning  NCI  Staff  and/or  its 
contractors,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Advisory  Board  Ad  Hoc  Subcommittee  on 
Biomedical  Technology. 

Open:  December  8,  2008,  6:30  p.m.  to  8 
p.m. 

Agenda:  Discussion  on  Biomedical 
Technology. 

Place:  Hyatt  Regency  Bethesda,  One  Metro 
Center,  Bethesda,  MD  20814. 

Contact  Person:  Dr.  Paulette  S.  Gray, 
Executive  Secretary,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  8th  Floor,  Room  8001, 
Bethesda,  MD  20892-8327,  (301)  496-5147. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Open:  December  9,  2008,  8:30  a.m.  to  3:15 
p.m. 

Agenda:  Program  reports  and 
presentations;  business  of  the  Board. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  C  Wing,  6th 
Floor,  Conference  Room  10,  Bethesda,  MD 
20892. 

Contact  Person:  Dr.  Paulette  S.  Gray, 
Executive  Secretary,  National  Cancer 


Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  8th  Floor,  Room  8001, 
Bethesda,  MD  20892-8327,  (301)  496-5147. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Closed:  December  9,  2008,  3:15  p.m.  to 
3:55  p.m. 

Agenda:  Review  intramural  program  site 
visit  outcomes.  Discussion  of  confidential 
personnel  issues. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  C  Wing,  6th 
Floor,  Conference  Room  10,  Bethesda,  MD 
20892. 

Contact  Person:  Dr.  Paulette  S.  Gray, 
Executive  Secretary,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  8th  Floor,  Room  8001, 
Bethesda,  MD  20892-8327,  (301)  496-5147. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
onto  the  NIH  campus.  All  visitor  vehicles, 
including  taxicabs,  hotel,  and  airport  shuttles 
will  be  inspected  before  being  allowed  on 
campus.  Visitors  will  be  asked  to  show  one 
form  of  identification  (for  example,  a 
government-issued  photo  ID,  driver’s  license, 
or  passport)  and  to  state  the  purpose  of  their 
visit. 

Information  is  also  available  on  the 
Institute’s/Center’s  home  page: 

http://deainfo.nci.nih.gov/advisory/ 
ncab.htm,  where  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research:  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  November  14,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  E8-27800  Filed  11-21-08;  8:45  am] 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 
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The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and552b(c)(6).  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Heart,  Lung,  and 
Blood  Initial  Review  Group,  NHLBI 
Institutional  Training  Mechanism  Review 
Committee. 

Date:  December  12,  2008. 

Time:  8  a.m.  to  5  p.m.  , 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  by  Sheraton/BWI,  7032 
Elm  Road,  Baltimore,  MD  21240. 

Contact  Person:  Charles  Joyce,  Ph.D., 
Scientific  Review  Administrator,  Review 
Branch/DERA,  National  Heart,  Lung,  and 
Blood  Institute,  6701  Rockledge  Drive,  Room 
7196,  Bethesda,  MD  20892-7924,  301^35- 
0288,  cjoyce@nhlbi.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  November  14,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  E8-27796  Filed  11-21-08;  8:45  am] 
BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and552b(c)(6).  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  December  3-4,  2008. 

Time:  8  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Tuscan  Inn,  495  Jefferson  Street, 
San  Francisco,  CA  94109. 

Contact  Person:  Phillip  F.  Wiethorn, 
Scientific  Review  Administrator,  DHHS/NIH/ 
NINDS/DER/SRB,  6001  Executive  Boulevard; 
Msc  9529,  Neuroscience  Center;  Room  3203, 
Bethesda,  MD-20892-9529,  (301)  496-5388, 
wiethorp@ninds.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  hy  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  Reviewer  Conflicts. 

Date:  December  5,  2008. 

Time:  4  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person;  Joann  McConnell,  PhD., 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  NIH/NINDS/Neuroscience 
Center,  6001  Executive  Blvd.,  Suite  3208, 

Msc  9529,  Bethesda,  MD  20892-9529,  (301) 
496—5324,  mcconnej@ninds.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  November  17,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  E8-27798  Filed  11-21-08;  8:45  am] 
BILLING  CODE  414(M)1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heaith 

Office  of  Dietary  Suppiements  2010- 
2014  Strategic  Plan 

ACTION:  Notice  of  Opportunity  for  Public 
Comment  and  Public  Meetings. 

SUMMARY:  The  Office  of  Dietary 
Supplements  (ODS)  at  the  National 
Institutes  of  Health  (NIH)  has  initiated 
a  strategic  planning  process  that  will 
culminate  in  the  ODS  Strategic  Plan  for 
2010-2014.  To  assist  with  this  process, 
the  ODS  requests  input  from  research 
communities — academic,  government, 


and  industry — and  from  other  interested 
parties.  The  overall  purpose  of  the 
strategic  planning  effort  is  to  identify 
both  new  opportunities  and  emerging 
needs  for  incorporation  in  the 
programmatic  efforts  of  the  Office.  A 
background  paper  has  been  prepared,  A 
Report  to  the  Public,  that  summarizes 
progress  in  four  key  areas  of  ODS 
activity.  The  background  paper  and 
related  information  are  available  on  the 
ODS  Web  site  at  http://ods.od.nih.gov/ 
strategicplan. 

Public  comment  can  be  sent  directly 
to  ODS  or  through  the  public  Webinars 
ODS  will  hold  on  January  29,  2009, 
February  3,  2009,  February  11,  2009, 
and  February  19,  2009.  The  section  on 
Public  Participation  (below)  gives 
details  for  the  Webinars. 

DATES:  In  order  to  ensure  full 
consideration,  all  responses  must  be 
submitted  by  midnight,  March  31,  2009. 
ADDRESSES:  Interested  individuals  and 
organizations  should  submit  their 
responses  to  ODSplan@od.nih.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
B.  Freeman,  Ph.D.,  Office  of  Dietary 
Supplements,  National  Institutes  of 
Health,  6100  Executive  Boulevard, 

Room  3B01,  Bethesda,  MD  20892-7517, 
Phone: 301-496-0187,  Fax: 301-480- 
1845,  E-mail:  ODSpIan@od.nih.gov. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  mission  of  the  Office  of  Dietary 
Supplements  (ODS)  is  to  strengthen 
knowledge  and  understanding  of  dietary 
supplements  by  evaluating  scientific 
information,  stimulating  and  supporting 
research,  disseminating  research  results, 
and  educating  the  public  to  foster  an 
enhanced  quality  of  life  and  health  for 
the  U.S.  population.  The  ODS  was 
established  in  the  Office  of  the  Director, 
NIH,  in  1995  as  a  major  provision  of  the 
Dietary  Supplement  Health  and 
Education  Act  of  1994  (DSHEA).  A  key 
early  activity  was  the  development  of 
the  Strategic  Plan  for  1998-2003  to  set 
out  goals  for  program  development.  The 
Strategic  Plan  was  prepared  with 
considerable  input  from  NIH  Institutes 
and  Centers,  other  Federal  Agencies, 
consumers,  and  other  interested  parties. 
The  original  five-year  plan  was  revised 
for  2004-2009. 

The  five  strategic  goals  for  ODS  have 
been: 

1.  Expand  the  evaluation  of  the  role 
of  dietary  supplements  in  disease 
prevention  and  in  reduction  of  risk 
factors  associated  with  disease. 

2.  Foster  research  that  evaluates  the 
role  of  dietary  supplements  in 
maintaining  and  improving  optimal 
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physical  and  mental  health  and 
performance. 

3.  Stimulate  and  support  research  to 
further  understanding  of  the 
biochemical  and  cellular  effects  of 
dietary  supplements  on  biological 
systems  and  their  physiological  impact 
across  the  life  cycle. 

4.  Promote  and  support  the 
development  and  improvement  of 
methodologies  appropriate  to  the 
scientific  study  of  dietary  supplement 
ingredients. 

5.  Expand  and  conduct  outreach 
efforts  that  inform  and  educate  the 
public,  health  care  providers,  and 
scientists  about  the  benefits  and  risks  of 
dietary  supplements. 

ODS  is  re-examining  its  Strategic  Plan 
and  desires  public  comment  on  the 
progress  of  its  programs  and  on  future 
needs  and  opportunities  for  program 
activities.  A  background  paper,  A 
Report  to  the  Public,  has  been  prepared 
that  summarizes  progress  in  four  key 
areas  of  ODS  activities.  ODS  solicits 
comments  on  and  suggestions  for  its 
future  activities.  The  background  paper 
and  related  information  are  available  on 
the  ODS  Web  site  at  http:// 
ods.od.nih.gov/strategicplan.  Guidance 
is  being  requested  from  all  interested 
parties  on  these  important  issues. 

•  Are  the  current  strategic  goals 
adequate? 

•  Is  ODS  meeting  its  stakeholders’ 
needs? 

•  In  the  future,  should  some  of  ODS’s 
current  programs  or  activities  be  given 
higher  (or  lower)  priority? 

•  How  can  ODS  more  effectively 
provide  useful  information  to  the  ODS 
user  community,  including  consumers, 
investigators,  practitioners,  industry, 
media,  policy  makers,  government,  and 
other  interested  parties? 

Public  Participation 

ODS  will  hold  a  series  of  four 
Webinars  at  the  times  and  topics  listed 
below  to  hear  comments  on  and 
suggestions  for  ODS  initiatives  for 
possible  inclusion  in  the  2010-2014 
ODS  Strategic  Plan.  The  topic  is  taken 
from  the  four  areas  described  in  the 
background  paper,  A  Report  to  the 
Public.  Each  Webinar  will  begin  with 
brief  comments  by  a  Federal  partner  and 
a  stakeholder  on  the  topic  of  that 
Webinar.  The  remainder  of  each 
Webinar  will  be  devoted  to  hearing 
public  comments. 

Research  Support — Thursday,  January 
29,  2009,  1-2  p.m.  EST. 

Research  support  is  through 
cofunding  of  NIH  grants,  including 
botanical  research  centers,  individual 
research  grants,  training,  and 
conferences. 


Research  Tools — Tuesday,  February  3, 
2009,  2-3  p.m.  EST. 

Research  tools  refers  to  the  promotion 
and  support  for  the  development  and 
improvement  of  methodologies 
appropriate  to  the  scientific  study  of 
dietary  supplement  ingredients, 
including  analytic  methodologies  and 
reference  materials,  surveys  of  dietary 
supplement  use,  databases  to  analyze 
survey  results,  and  evidence-based 
reviews  of  key  dietary  supplements. 

Science-Policy — Wednesday, 

February  11,  2009, 1-2  p.m.  EST. 

Science-policy  covers  current  ODS 
collaborations  to  collect  information  on 
scientific  issues  that  is  needed  for 
policy  discussions.  Three  current 
collaborations  include  the  vitamin  D 
initiative,  the  use  of  dietary 
supplements  by  military  personnel,  and 
nutrient  reference  intake  values. 

Communications — Thursday, 
February  19,  2009,  2-3  p.m.  EST. 

Communications  includes  outreach 
and  education  on  dietary  supplements 
through  the  ODS  Web  site  and 
information  developed  by  fact  sheets, 
newsletters,  and  through  databases  on 
scientific  literature  and  research  on 
dietary  supplements. 

The  Webinars  are  open  to  the  public 
with  attendance  limited  by  individual 
access  to  the  Internet  and  a  phone  and 
by  the  availability  of  open 
teleconference  phone  lines.  Members  of 
the  public  who  wish  to  make  an  oral 
comment  should  indicate  this  when 
registering  for  the  meeting.  Instructions 
for  registering  can  be  found  on  the  ODS 
Web  site:  http://ods.od.nih.gov/ 
strategicplan. 

Oral  comments  will  be  limited  to 
three  minutes  and  may  he  accompanied 
by  a  PowerPoint  presentation  provided 
that  the  presentation  is  submitted  no 
later  than  2  days  before  the  scheduled 
Webinar.  Individuals  who  register  to 
speak  will  be  assigned  in  the  order  in 
which  they  registered.  Due  to  time 
constraints,  only  one  representative 
ft’om  each  organization  will  be  allotted 
time  for  oral  presentation.  If  time 
permits,  those  who  wish  to  make  a  brief 
oral  statement  and  have  not  pre¬ 
registered  to  make  a  comment,  will  be 
able  to  do  so. 

Archives  of  the  Webinars  will  be 
posted  on  the  ODS  Web  site  and  may  be 
viewed  at  any  time.  We  encourage 
individuals  unable  to  participate  in  a 
live  Webinsu’  and  all  interested  parties 
to  send  written  comments  by  mail,  fax, 
or  electronically  (see  CONTACT 
INFORMATION,  above.)  When  mailing  or 
faxing  written  comments,  please 
provide,  if  possible,  an  electronic 
version  via  e-mail. 


Dated:  November  10,  2008.«-  * 

Paul  M.  Coates, 

Director,  Office  of  Dietary  Supplements, 
Office  of  the  Director,  National  Institutes  of 
Health. 

[FR  Doc.  E8-27791  Filed  11-21-08;  8:45  am) 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  information  Coilection 
Activities:  Proposed  Coliection; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
will  publish  periodic  summaries  of 
proposed  projects.  To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  the  information 
collection  plans,  call  the  SAMHSA 
Reports  Clearance  Officer  on  (240)  276- 
1243. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  GPRA  Client 
Outcomes  for  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)— (OMB  No.  0930-0208)— 
Revision 

SAMHSA’s  Center  for  Substance 
Abuse  Treatment  (CSAT)  is  responsible 
for  collecting  data  from  discretionary 
services  grants  and  contracts  where 
client  outcomes  are  to  be  assessed  at 
three  points  (intake,  discharge,  and 
post-intake).  SAMHSA’s  CSAT-funded 
projects  are  required  to  submit  these 
data  as  a  contingency  of  their  award. 

The  analysis  of  the  data  also  will  help 
determine  whether  the  goal  of  reducing 
health  and  social  costs  of  drug  use  to  the 
public  is  being  achieved. 

The  primary  purpose  of  this  data 
collection  activity  is  to  meet  the 
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reporting  requirements  of  the 
Government  Performance  and  Results 
Act  (GPRA)  by  allowing  SAMHSA  to 
quantify  the  effects  and 
accomplishments  of  SAMHSA’s  CSAT 
programs. 

CSAT  requests  approval  to  increase 
the  number  of  questions  in  the 
instrument  due  to  the  agency’s  need  for 
additional  information  from  its 
programs  to  satisfy  reporting  needs.  The 
additional  information  needed  is  the 
following: 

•  Co-Occurring  disorders  screening — 
Over  the  years,  CSAT  has  focused 
attention  on  co-occurring  disorders  and 
has  established  programs  designed 
specifically  for  persons  with  both 
mental  health  and  substance  abuse 
problems.  CSAT  wants  to  make  sure 
that  all  clients  are  screened  regardless  of 
the  types  of  program  they  enter  in  order 
to  get  the  treatment  they  need.  CSAT 
has  not  had  a  formal  way  of  assessing 
whether  all  programs  screen  clients  for 
co-occurring  disorders  and 
consequently,  these  mental  health 
problems  potentially  go  untreated. 

CSAT  will  be  able  to  monitor  if  clients 
are  screened  and  for  those  who  screen 
positive,  monitor  their  outcomes  and 
activities  per  the  NOMS. 

•  Veteran  Status — Collection  of  these 
data  will  allow  CSAT  to  identify  the 


number  of  veterans  served  and  the  types 
of  services  they  may  receive.  Identifying 
a  client’s  veteran  status  allows  CSAT 
and  the  grantees  to  monitor  these  clients 
and  explore  whether  special  services  or 
programs  are  needed  to  treat  them  for 
substance  abuse  and  other  related 
issues.  Identification  of  veteran  status 
will  also  allow  coordination  between 
SAMHSA  and  other  Federal  agencies  in 
order  to  provide  a  full  range  of  services 
to  veterans.  CSAT  will  also  be  able  to 
monitor  their  outcomes  and  activities 
per  the  NOMS.  • 

•  HIV  Test  Status — SAMHSA  is 
committed  to  addressing  the  twin 
epidemics  of  HIV  and  substance  abuse; 
the  agency  has  received  funding  to 
augment  the  HIV  testing  program  and 
hopes  to  reduce  the  number  of  new 
cases.  The  goal  is  for  at  least  80  percent 
of  the  clients  to  be  tested  for  HIV.  The 
test  results  give  clients  and  programs  an 
important  piece  of  information  needed 
for  their  substance  abuse  treatment 
plans.  With  the  testing  information, 
CSAT  will  monitor  the  numbers  of 
treatment  clients  who  have  been  tested. 

In  addition,  we  will  add  a  response 
option  to  an  existing  item: 

•  Housing  for  College  Students — 
Housing  stability  is  one  of  the  NOMs 
and  should  be  calculated  as  accurately 
as  possible,  particularly  for  programs 


that  target  college  students  such  as 
Campus  SBIRT.  There  currently  is  no 
way  to  distinguish  the  housing  status  of 
students  living  on  campus  from  those 
housed  elsewhere.  This  additional 
information  can  be  captured  by  adding 
a  new  response  option  for  the  existing 
housing  question. 

CSAT  requests  approval  to  add  a  grant 
program  to  this  data  collection: 

•  CSAT  will  add  the  Access  to 
Recovery  (ATR)  grant  program  to  this 
data  collection  for  the  CSAT 
Government  Performance  and  Results 
Act  (GPRA)  Client  Outcome  Measures 
for  Discretionary  Programs  instrument. 
The  Voucher  Information  Form  and 
Voucher  Transaction  Form  (OMB  0930- 
0266,  Expiration  Date  5/31/11)  will 
remain  under  separate  data  collections. 
ATR  requires  the  integration  of 
evidence-based  practices  and  a 
systematic  federal  scrutiny  of  outcomes 
through  GPRA.  The  GPRA  focuses  on 
results  or  outcomes  in  evaluating  the 
effectiveness  of  Federal  activities  and  on 
measuring  progress  toward  achieving 
national  goals  and  objectives. 

The  estimated  annual  response 
burden  for  this  data  collection  is 
provided  in  the  table  below: 


Estimates  of  Annualized  Hour  Burden  ' 


[CSAT  GPRA  Client  Outcome  Measures  for  Discretionary  Programs] 


Center  form  respondent  type 

Number  of 
respondents 

' - - 1 

Responses 

per 

respondent 

Total  1 

responses 

Hours  per 
response 

Total  hour 
burden 

Added 
burden 
proportion  2 

1 

Total  annual 
burden 
hours 

Clients 

Adolescents  . .t . 

Adults: 

3,900  . 

4 

15,600 

I 

.35 . 

5,460 

.37 

2,020 

General  (non  ATR  or 

28,000  . 

3 

84,000 

.35 . 

29,400 

.37 

10,878 

SBIRT). 

ATR  . 

53,333  . 

3 

159,999 

.35  . 

56,000 

.37 

20,720 

SBIRT3  Screening  Only  .... 

150,618 . 

1 

150,618 

.13 . 

19,580 

0 

0 

SBIRT  Brief  Intervention  ... 

27,679  . 

3 

83,037 

.20  . 

16,607 

0 

0 

SBIRT  Brief  Tx  &  Refer  to 

9,200  . 

3 

27,600 

.35 . 

9,660 

.37 

3,574 

Tx. 

i 

Client  Subtotal  . 

i  27P  730  . 

1 

520,854 

136,707 

37,192 

1  1 

Data  Extract  *  and  Upload 


Adolescent  Records  . 

73  grants . 

53  X  4 

212 

.18  . 

38 

1 

38 

Adult  Records: 

General  (non  ATR  or 

400  grants  . 

70x3 

210 

.18  . 

38 

38 

SBIRT). 

ATR  Data  Extract  . 

53,333  . 

3 

160,000 

.16 . 

25,600 

25,600 

ATR  Uploads . 

24  grants  . 

3 

160,000 

1  hr.  per  6,000 

27 

27 

SBIRT  Screening  Only 

7  grants . 

21,517  X  1 

21,517 

records. 

.07 . 

1,506 

1,506 

Data  Extract. 

SBIRT  Brief  Intervention 

7  grants . 

3,954  X  3 

11,862 

.10 . 

1,186 

1,186 

Data  Extract. 

SBIRT  Brief  Tx&Refer  to 

7  grants . 

1,314  X  3 

3,942 

.18 . 

710 

710 

Tx  Data  Extract. 

i 
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Estimates  of  Annualized  Hour  Burden  ^ — Continued 

[CSAT  GPRA  Client  Outcome  Measures  for  Discretionary  Programs] 


Center  form  respondent  type 

Number  of 
respondents 

Responses 

per 

respondent 

Total 

responses 

Hours  per 
response 

Total  hour 
burden 

Added 
burden 
proportion  2 

Total  annual 
burden 
hours 

SBIRT  Upload®  . 

Data  Extract  and 

Upload  Subtotal. 

Total  . 

5  grants . 

171,639 

_  i 

1  hr.  per  6,000 
records. 

29 

29 

53,856  . 

529,382 

29,134 

29,134 

326,586  . 

1,050,236 

165,841 

66,326 

_ 1 

Notes: 

1 .  This  table  represents  the  maximum  additional  burden  if  adult  respondents,  for  the  discretionary  services  programs  including  ATR,  provide 
three  sets  of  responses/data  and  if  CSAT  adolescent  respondents,  provide  four  sets  of  responses/data. 

2.  Added  burden  proportion  is  an  adjustment  reflecting  customary  and  usual  business  practices  programs  engage  in  (e.g.,  they  already  collect 
the  data  items). 

3.  Screening,  Brief  Intervention,  Treatment  and  Referral  (SBIRT)  grant  program: 

*150,618  Screening  Only  (SO)  respondents  complete  section  A  of  the  GPRA  instrument,  all  of  these  items  are  asked  during  a  customary 
and  usual  intake  process  resulting  in  zero  burden;  and 

*27,679  Brief  Intervention  (Bl)  respondents  complete  sections  A  &  B  of  the  GPRA  instrument,  all  of  these  items  are  asked  during  a  cus¬ 
tomary  and  usual  intake  process  resulting  in  zero  burden;  and 

*  9,200  Brief  T reatment  (BT)  &  Referral  to  T reatment  (RT)  respondents  complete  all  sections  of  the  GPRA  instrument.  - 

4.  Data  Extract  by  Grants:  Grant  burden  for  capturing  customary  and  usual  data. 

5.  Upload:  All  24  ATR  grants  upload  data. 

6.  Upload:  5  of  the  7  SBIRT  grants  upload  data;  the  other  2  grants  conduct  direct  data  entry. 


The  estimates  in  this  table  reflect  the 
maximum  annual  burden  for  currently 
funded  discretionary  services  programs. 
The  number  of  clients/participants 
served  in  following  years  is  estimated  to 
be  the  same  assuming  level  funding  of 
the  discretionary  programs,  resulting  in 
the  same  annual  burden  estimate  for 
those  years. 

Send  comments  to  Summer  King, 
SAMHSA  Reports  Clearance  Officer, 
Room  7-1044,  One  Choke  Cherry  Road, 
Rockville,  MD  20857  AND  e-mail  her  a 
copy  at  summer.king@samhsa.hhs.gov. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  November  17,  2008. 

Elaine  Parry, 

Acting  Director,  Office  of  Program  Services. 
[FR  Doc.  E8-27838  Filed  11-21-08;  8:45  am] 
BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[Docket  No.  USCG-2008-0333] 

Delaware  River  and  Bay  Oil  Spill 
Advisory  Committee;  Meeting 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  inaugural  meeting  and 
announcement  of  membership. 

SUMMARY:  The  Delaware  River  and  Bay 
Oil  Spill  Advisory  Committee 
(DRBOSAC)  will  hold  its  inaugural 
meeting  in  Philadelphia,  PA  to  discuss 
various  issues  to  improve  oil  spill 
prevention  and  response  strategies  for 


the  Delaware  River  and  Bay.  During  the 
inaugural  meeting,  the  items  concerning 
the  Committee’s  organization  and 
administration  will  be  discussed.  This 
meeting  will  be  open  to  the  public. 
DATES:  The  Committee  will  meet  on 
Wednesday,  December  17,  2008,  from  9 
a.m.  to  4  p.m.  This  meeting  may  close 
early  if  all  business  is  finished.  Written 
material  should  reach  the  Coast  Guard 
on  or  before  December  11,  2008. 
ADDRESSES:  The  Committee  will  meet  at 
Coast  Guard  Sector  Delaware  Bay,  1 
Washington  Ave.,  Philadelphia,  PA 
19147.  Send  written  material  to  Gerald 
Conrad,  liaison  to  the  Designated 
Federal  Officer  (DFO)  of  the  DRBOSAC, 
at  the  address  above.  This  notice  and 
any  documents  identified  in  the 
SUPPLEMENTARY  INFORMATION  section  as 
being  available  in  the  docket  may  be 
viewed  online,  at  http:// 
www.regulations.gov,  using  docket 
number  USCG-2008-0333. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Conrad,  liaison  to  the  DFO  of  the 
DRBOSAC,  telephone  215-271-4824. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
(Pub.  L.  92-463). 

Agenda  of  the  Meeting 

The  agenda  for  the  inaugural  meeting 
will  be  as  follows: 

(1)  Opening  comments. 

(2)  Introduction  and  swearing  in  of 
the  new  members. 

(3)  Election  of  the  Chair  and  Vice- 
Chair. 

(4)  Indoctrination  into  Federal 
Advisory  Committee  Procedures. 


(5)  Membership  Administration 
issues. 

(6)  Establishment  and  purpose  of  sub¬ 
committees  (if  applicable). 

(7)  Indoctrination  into  technical 
terminology,  and  basic  oil  spill  response 
and  removal  procedures. 

(8)  Future  Committee  business. 

(9)  Closing. 

Procedural 

This  meeting  will  be  open  to  the 
public.  All  persons  entering  the 
building  will  have  to  present 
identification  and  may  be  subject  to 
screening.  Please  note  that  the  meeting 
may  close  early  if  all  business  is 
finished. 

The  public  will  not  be  able  to  make 
oral  presentations  during  the  meeting. 
The  public  may  file  written  statements 
with  the  committee:  written  material 
-should  reach  the  Coast  Guard  no  later 
than  December  11,  2008.  If  you  would 
like  a  copy  of  your  material  distributed 
to  each  member  of  the  committee  in 
advance  of  the  meeting,  please  submit 
35  copies  to  the  liaison  to  the  DFO  no 
later  than  December  11,  2008. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities,  or 
services  for  individuals  with 
disabilities,  or  to  request  special 
assistance  at  the  meeting,  contact  the 
Liaison  to  the  DFO  as  soon  as  possible. 
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Dated;  November  7,  2008. 

David  L.  Scott,  '  ^ 

Captain,  U.S.  Coast  puard,  Commander, 
Sector  Delaware  Bay  Designated  Federal 
Officer. 

(FR  Doc.  E8-27847  Filed  11-21-08:  8:45  am) 
BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Citizenship  and  Immigration 
Services 

Agency  Information  Collection 
Activities:  Forms  G-325,  G-325A,  G- 
325B,  and  G-325C,  Extension  of  an 
Existing  Information  Collection 
Request;  Comment  Request 

ACTION:  60  Day  Notice  of  Information 
Collection  Under  Review:  Forms  G-325, 
G-325A,  G-325B,  and  G-325C, 
Biographic  Information.  0MB  Control 
No.  1615-0008. 

The  Department  of  Homeland 
Security,  U.S.  Citizenship  and 
Immigration  Services  (USCIS)  has 
submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
sixty  days  until  January  23,  2009. 

Written  comments  and  suggestions 
regarding  items  contained  in  this  notice, 
and  especially  with  regard  to  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to  the 
Department  of  Homeland  Security 
(DHS),  USCIS,  Chief,  Regulatory  ' 
Management  Division,  Clearance  Office, 
111  Massachusetts  Avenue,  NW.,  Suite 
3008,  Washington,  DC  20529. 

Comments  may  also  be  submitted  to 
DHS  via  facsimile  to  202-272-8352,  or 
via  e-mail  at  rfs.regs@dhs.gov.  When 
submitting  comments  by  e-mail,  please 
add  the  OMB  Control  Number  1615- 
0008  in  the  subject  box. 

During  this  60-day  period  USCIS  will 
be  evaluating  whether  to  revise  these 
forms.  Should  USCIS  decide  to  revise 
these  forms  it  will  advise  the  public 
when  it  publishes  the  30-day  notice  in 
the  Federal  Register  in  accordance  with 
the  Paperwork  Reduction  Act.  The 
public  will  then  have  30  days  to 
comment  on  any  revisions  to  these 
forms. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 


(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques,  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  an  existing  information 
collection. 

(2)  Title  of  the  Form/Collection: 
Biographic  Information. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Homeland  Security 
sponsoring  the  collection:  Forms  G-325, 
G-325A,  G-325B,  and  G-325C.  U.S. 
Citizenship  and  Immigration  Services. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  and 
Households.  These  forms  are  used  when 
it  is  necessary  to  check  other  agency 
records  on  applications  or  petitions 
submitted  by  applicants  for  certain 
benefits  under  the  Immigration  and 
Nationality  Act  (Act). 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  Form  G-325-200,000 
responses  at  15  minutes  (.25)  per 
response:  Form  G-325A-583,921 
responses  at  15  minutes  (.25)  per 
response;  Form  G-325B-500,000 
responses  at  25  minutes  (.416)  per 
response;  and  Form  G— 325C-140,000 
responses  at  15  minutes  (.25)  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  438,980  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
information  collection  instrument, 
please,  visit:  http://www.reguIations.gov/ 
search  / index,  jsp . 

We  may  also  be  contacted  at:  USCIS, 
Regulatory  Management  Division,  111 
Massachusetts  Avenue,  NW.,  Suite 


3008,  Washington,  DC  20529,  telephone 
number  202-272-8377. 

Dated:  November  19,  2008. 

Stephen  Tarragon, 

Deputy  Chief,  Regulatory  Management 
Division,  U.S.  Citizenship  and  Immigration 
Services. 

[FR  Doc.  E8-27866  Filed  11-21-08;  8:45  am] 
BILLING  CODE  9111-97-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Citizenship  and  Immigration 
Services 

[CIS  No.  2455-08;  DHS  Docket  No.  USCIS- 
2008-0033] 

RIN  1615-ZA78 

Extension  of  the  Re-Registration 
Period  and  Automatic  Extension  of 
Empioyment  Authorization 
Documentation  for  Honduran 
Temporary  Protected  Status 
Beneficiaries 

agency:  U.S.  Citizenship  and 
Immigration  Services,  DHS. 
action:  Notice. 

SUMMARY:  On  October  1,  2008,  the 
Department  of  Homeland  Security 
(DHS)  published  a  Notice  in  the  Federal 
Register  extending  the  designation  of 
Honduras  for  Temporary  Protected 
Status  (TPS)  through  July  5,  2010. 

USCIS  has  decided  to  extend  the  re¬ 
registration  period  through  December 
30,  2008.  Beneficiaries  of  TPS  for 
Honduras  are  required  to  re-register  and 
obtain  new  Employment  Authorization 
Documents  (EADs),  when  an  EAD  is 
requested  by  the  beneficiary.  Since 
USCIS  will  not  be  able  to  process  and 
re-issue  new  EADs  for  all  such 
beneficiaries  by  the  January  5,  2009 
expiration  date,  USCIS  has  decided  to 
automatically  extend  the  validity  of 
EADs  issued  to  Honduran  nationals  (or 
aliens  having  no  nationality  who  last 
habitually  resided  in  Honduras)  until 
July  5,  2009.  This  Notice  announces  that 
extension  and  also  explains  how  TPS 
beneficiaries  and  their  employers  may 
determine  which  EADs  are 
automatically  extended. 

DATES:  This  notice  is  effective 
November  24,  2008.  The  re-registration 
period  will  be  extended  through 
December  30,  2008.  The  automatic 
extension  of  EADs  will  begin  on  January 
6,  2009,  and  will  remain  in  effect  until 
July  5,  2009. 

FOR  FURTHER  INFORMATION  CONTACT:  TPS 

Operations  Program  Manager,  Status 
and  Family  Branch,  Office  of  Service 
Center  Operations,  U.S.  Citizenship  and 
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Immigration  Services,  Department  of 
Homeland  Security,  20  Massachusetts 
Avenue,  NW.,  Washington,  DC  20529, 
telephone  (202)  272-1533.  This  is  not  a 
toll-free  call.  Further  information  will 
also  be  available  at  local  USCIS  offices 
upon  publication  of  this  Notice  and  on 
the  USCIS  Web  site  at  http:// 
www.uscis.gov.  Note:  The  phone 
number  provided  here  is  solely  for 
questions  regarding  this  TPS  notice.  It  is 
not  for  individual  case  status  inquiries. 
Applicants  seeking  information  about 
the  status  of  their  individual  case  can 
check  Case  Status  Online  available  at 
the  USCIS  Web  site  listed  above,  or 
applicants  may  call  the  USCIS  National 
Customer  Service  Center  at  1-800-375- 
5283  (TTY  1-800-767-1833). 
SUPPLEMENTARY  INFORMATION: 

Why  is  USCIS  extending  the  re¬ 
registration  period  for  Honduran  TPS 
beneficiaries? 

Due  to  the  effects  of  a  tropical 
depression  in  Honduras  and  in  order  to 
provide  greater  uniformity  and  avoid 
potential  confusion  between  the  re¬ 
registration  periods  for  the  three  Central 
American  countries  currently 
designated  for  TPS,  USCIS  has  decided 
to  extend  the  re-registration  period 
through  December  30,  2008. 

Why  is  USCIS  automatically  extending 
the  validity  of  EADs  for  Honduran  TPS 
beneficiaries? 

Considering  the  large  number  of 
applications,  it  is  likely  that  many  re¬ 
registrants  will  receive  their  new  EADs 
after  the  expiration  date  of  their  current 
EADs.  In  order  to  prevent  a  gap  in 
employment  authorization  for  qualified 
re-registrants,  DHS  will  extend  the 
validity  of  applicable  EADs  for 
Honduran  TPS  beneficiaries  until  July  5, 
2009. 

Who  is  eligible  to  receive  an  automatic 
six-month  EAD  extension  from  January 
6,  2009,  to  July  5,  2009? 

You  are  eligible  to  receive  an 
automatic  six-month  extension  of  an 
EAD  if  you: 

•  Are  a  national  of  Honduras  (or  an 
alien  having  no  nationality  who  last 
habitually  resided  in  Honduras): 

•  Applied  for  and  received  an  EAD 
under  the  designation  of  Honduras  for 
TPS;  and 

•  Have  not  had  TPS  withdrawn  or 
denied. 

This  automatic  extension  is  limited  to 
EADs  issued  on  Form  1-766, 
Employment  Authorization  Document, 
bearing  an  expiration  date  of  January  5, 
2009.  These  EADs  must  also  bear  the 
notation  “A-12”  or  “C-19”  on  the  face 
of  the  card  under  “Category.” 


How  may  employers  determine  whether 
an  EAD  has  been  automatically 
extended  for  six  months,  through  July  5, 
2009,  and  is  therefore  acceptable  for 
completion  of  the  Form  1-9, 
Employment  Eligibility  Verification? 

An  EAD  that  has  been  automatically 
extended  for  six  months  by  this  Notice 
through  July  5,  2009,  will  bear  the 
notation  “A-12”  or  “C-19”  on  the  face 
of  the  Form  1-766  under  “Category,” 
and  have  an  expiration  date  of  January 
5,  2009,  on  the  face  of  the  card.  New 
EADs  or  extension  stickers  showing  the 
July  5,  2009,  expiration  date  of  the  six- 
month  automatic  extension  will  not  be 
issued.  Employers  should  not  request 
proof  of  Honduran  citizenship. 

Employers  should  accept  an  EAD  as  a 
valid  “List  A”  document  and  not  ask  for 
additional  Form  1-9  documentation  if 
presented  with  an  EAD  that  has  been 
extended  pursuant  to  this  Federal 
Register  Notice,  and  the  EAD  reasonably 
appears  on  its  face  to  be  genuine  and  to 
relate  to  the  employee.  This  extension 
does  not  affect  the  right  of  an  applicant 
for  employment  or  an  employee  to 
present  any  legally  acceptable  document 
as  proof  of  identity  and  eligibility  for 
employment. 

Note  to  Employers:  Employers  are 
reminded  that  the  laws  requiring 
employment  eligibility  verification  and 
prohibiting  unfair  immigration-related 
employment  practices  remain  in  full  force. 
This  Notice  does  not  supersede  or  in  any  way 
limit  applicable  employment  verification 
rules  and  policy  guidance,  including  those 
setting  forth  re-verification  requirements.  For 
questions,  employers  may  call  the  USCIS 
Customer  Assistance  Office  at  1-800-357- 
2099.  Employers  may  also  call  the  U.S. 
Department  of  Justice  Office  of  Special 
Counsel  for  Immigration  Related  Unfair 
Employment  Practices  (OSC)  Employer 
Hotline  at  1-800-255-8155.  Employees  or 
applicants  may  call  the  OSC  Employee 
Hotline  at  1-800-255-7688  for  information 
regarding  the  automatic  extension. 

Additional  information  is  available  on  the 
OSC  Web  site  at  http://www.usdoj.gov/crt/ 
osc/ index,  html. 

How  may  employers  determine  an 
employee’s  eligibility  for  employment 
once  the  automatic  six-month  extension 
expires  on  July  5,  2009? 

Eligible  TPS  aliens  will  possess  an 
EAD  on  Form  1-766  with  an  expiration 
date  of  July  5,  2010.  The  EAD  will  bear 
the  notation  “A-12”  or  “C-19”  on  the 
face  of  the  card  under  “Category,”  and 
should  be  accepted  for  the  purposes  of 
verifying  identity  and  employment 
authorization. 


What  documents  may  a  qualified 
individual  show  to  his  or  her  employer 
as  proof  of  employment  authorization 
and  identity  when  completing  Form  I- 
9? 

Qualified  individuals  who  have 
received  a  six-month  automatic 
extension  of  their  EADs  by  virtue  of  this 
Federal  Register  Notice  may  present 
their  TPS-based  EADs  to  their 
employers,  as  described  above,  as  proof 
of  identity  and  employment 
authorization  through  July  5,  2009.  To 
minimize  confusion  over  this  extension 
at  the  time  of  hire  or  re-verification, 
qualified  individuals  may  also  present  a 
copy  of  this  Federal  Register  Notice 
regarding  the  automatic  extension  of 
employment  authorization 
documentation  through  July  5,  2009. 
After  July  5,  2009,  a  qualified  individual 
may  present  a  new  EAD  valid  through 
July  5,  2010. 

In  the  alternative,  any  legally 
acceptable  document  or  combination  of 
documents  as  listed  on  the  Form  1-9 
may  be  presented  as  proof  of  identity 
and  employment  eligibility. 

Dated;  November  11,  2008. 

Jonathan  R.  Scharfen, 

Acting  Director,  U.S.  Citizenship  and 
Immigration  Services. 

[FR  Doc.  E8-27702  Filed  11-21-08;  8:45  am) 
BILLING  CODE  9111-97-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Citizenship  and  Immigration 
Services 

[CIS  No.  2454-08;  DHS  Docket  No.  USCIS- 
2008-0032] 

RIN  1615-ZA77 

Extension  of  the  Re-Registration 
Period  and  Automatic  Extension  of 
Employment  Authorization 
Documentation  for  Nicaraguan 
Temporary  Protected  Status 
Beneficiaries 

agency:  U.S.  Citizenship  and 
Immigration  Services,  DHS. 

ACTION:  Notice. 

SUMMARY:  On  October  1,  2008,  the 
Department  of  Homeland  Security 
(DHS)  published  a  Notice  in  the  Federal 
Register  extending  the  designation  of 
Nicaragua  for  Temporary  Protected 
Status  (TPS)  through  July  5,  2010. 

USCIS  has  decided  to  extend  the  re¬ 
registration  period  through  December 
30,  2008.  Beneficiaries  of  TPS  for 
Nicaragua  are  required  to  re-register  and 
obtain  new  Employment  Authorization 
Documents  (EADs),  when  an  EAD  is 
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requested  by  the  beneficiary.  Since, 
USCIS  will  not  be  able  to  process  and 
re-issue  new  EADs  for  all  such 
beneficiaries  by  the  January  5,  2009, 
expiration  date,  USCIS  has  decided  to 
automatically  extend  the  validity  of 
EADs  issued  to  Nicaraguan  nationals  (or 
aliens  having  no  nationality  who  last 
habitually  resided  in  Nicaragua)  until 
July  5,  2009.  This  Notice  announces  that 
extension  and  also  explains  how  TPS 
beneficiaries  and  their  employers  may 
determine  which  EADs  are 
automatically  extended. 

DATES:  This  notice  is  effective 
November  24,  2008.  The  re-registration 
period  will  be  extended  through 
December  30,  2008.  The  automatic 
extension  of  EADs  will  begin  on  January 
6,  2009,  and  will  remain  in  effect  until 
July  5,  2009. 

FOR  FURTHER  INFORMATION  CONTACT:  TPS 

Operations  Program  Manager,  Status 
and  Family  Branch,  Office  of  Service 
Center  Operations,  U.S,  Citizenship  and 
Immigration  Services,  Department  of 
Homeland  Security,  20  Massachusetts 
Avenue,  NW.,  Washington,  DC  20529, 
telephone  (202)  272-1533.  This  is  not  a 
toll-free  call.  Further  information  will 
also  be  available  at  local  USCIS  offices 
upon  publication  of  this  Notice  and  on 
the  USCIS  Web  site  at  http:// 
www.uscis.gov.  Note:  The  phone 
number  provided  here  is  solely  for 
questions  regarding  this  TPS  notice.  It  is 
not  for  individual  case  status  inquiries. 
Applicants  seeking  information  about 
the  status  of  their  individual  case  can 
check  Case  Status  Online  available  at 
the  USCIS  Web  site  listed  above,  or 
applicants  may  call  the  USCIS  National 
Customer  Service  Center  at  1-800-375- 
5283  (TTY  1-800-767-1833). 
SUPPLEMENTARY  INFORMATION: 

Why  is  USCIS  extending  the  re¬ 
registration  period  for  Nicaraguan  TPS 
beneficiaries? 

In  order  to  provide  greater  uniformity 
and  avoid  potential  confusion  between 
the  re-registration  periods  for  the  three 
Central  American  countries  currently 
designated  for  TPS,  USCIS  has  decided 
to  extend  the  re-registration  period 
through  December  30,  2008. 

Why  is  USCIS  automatically  extending 
the  validity  of  EADs  for  Nicaraguan 
TPS  beneficiaries? 

Considering  the  large  number  of 
applications,  it  is  likely  that  many  re¬ 
registrants  will  not  receive  their  new 
EAD  until  after  the  expiration  date  of 
their  current  EAD.  In  order  to  prevent  a 
gap  in  employment  authorization  for 
qualified  re-registrants,  DHS  will 
automatically  extend  the  validity  of 


applicable  EADs  for  Nicaraguan  TPS 
beneficiaries  until  July  5,  2009. 

Who  is  eligible  to  receive  an  automatic 
six-month  EAD  extension  from  January 
6,  2009,  to  July  5,  2009? 

You  are  eligible  to  receive  an 
automatic  six-month  extension  of  an 
EAD  if  you: 

•  Are  a  national  of  Nicaragua  (or  an 
alien  having  no  nationality  who  last 
habitually  resided  in  Nicaragua): 

•  Applied  for  and  received  an  EAD 
under  the  designation  of  Nicaragua  for 
TPS;  and 

•  Have  not  had  TPS  withdrawn  or 
denied. 

This  automatic  extension  is  limited  to 
EADs  issued  on  Form  1-766, 
Employment  Authorization  Document, 
bearing  an  expiration  date  of  January  5, 
2009.  These  EADs  must  also  bear  the 
notation  “A-12”  or  “C-19”  on  the  face 
of  the  card  under  “Category.” 

How  may  employers  determine  whether 
an  EAD  has  been  automaticaHy 
extended  for  six  months,  through  July  5, 
2009,  and  is  therefore  acceptable  for 
completion  of  the  Form  1-9, 
Employment  Eligibility  Verification? 

An  EAD  that  has  been  automatically 
extended  for  six  months  by  this  Notice 
through  July  5,  2009,  will  bear  the 
notation  “A-12”  or  “C-19”  on  the  face 
of  the  Form  1-766  under  “Category,” 
and  have  an  expiration  date  of  January 
5,  2009,  on  the  face  of  the  card.  New 
EADs  or  extension  stickers  showing  the 
July  5,  2009,  expiration  date  of  the  six- 
month  automatic  extension  will  not  be 
issued.  Employers  should  not  request 
proof  of  Nicaraguan  citizenship. 

Employers  should  accept  an  EAD  as  a 
valid  “List  A”  document  and  not  ask  for 
additional  Form  1-9  documentation  if 
presented  with  an  EAD  that  has  been 
extended  pursuant  to  this  Federal 
Register  Notice,  and  the  EAD  reasonably 
appears  on  its  face  to  be  genuine  and  to 
relate  to  the  employee.  This  extension 
does  not  affect  the  right  of  an  applicant 
for  employment  or  an  employee  to 
present  any  legally  acceptable  document 
as  proof  of  identity  and  eligibility  for 
employment. 

Note  to  Employers:  Employers  are 
reminded  that  the  laws  requiring 
employment  eligibility  verification  and 
prohibiting  unfair  immigration-related 
employment  practices  remain  in  full  force. 
This  Notice  does  not  supersede  or  in  any  way 
limit  applicable  employment  verification 
rules  and  policy  guidance,  including  those 
setting  forth  re-verification  requirements.  For 
questions,  employers  may  call  the  USCIS 
Customer  Assistance  Office  at  1-800-357- 
2099.  Employers  may  also  call  the  U.S. 
Department  of  Justice  Office  of  Special 
Coimsel  for  Immigration  Related  Unfair 


Employment  Practices  (OSC)  Employer 
Hotline  at  1-800-255-8155.  Employees  or 
applicants  may  call  the  OSC  Employee 
Hotline  at  1-800-255-7688  for  information 
regarding  the  automatic  extension. 

Additional  information  is  available  on  the 
OSC  Web  site  at  http://www.usdoj.gov/crt/ 
osc/index.html. 

How  may  employers  determine  an 
employee’s  eligibility  for  employment 
once  the  automatic  six-month  extension 
expires  on  July  5,  2009? 

Eligible  TPS  aliens  will  possess  an 
EAD  on  Form  1-766  with  an  expiration 
date  of  July  5,  2010.  The  EAD  will  bear 
the  notation  “A-12”  or  “C-19”  on  the 
face  of  the  card  under  “Category,”  and 
should  be  accepted  for  the  purposes  of 
verifying  identity  and  employment 
authorization. 

What  documents  may  a  qualified 
individual  show  to  his  or  her  employer 
as  proof  of  employment  authorization 
and  identity  when  completing  Form  I- 
9? 

Qualified  individuals  who  have 
received  a  six-month  automatic 
extension  of  their  EADs  by  virtue  of  this 
Federal  Register  Notice  may  present 
their  TPS-based  EADs  to  their 
employers,  as  described  above,  as  proof 
of  identity  and  employment 
authorization  through  July  5,  2009.  To 
minimize  confusion  over  this  extension 
at  the  time  of  hire  or  re-verification, 
qualified  individuals  may  also  present  a 
copy  of  this  Federal  Register  Notice 
regarding  the  automatic  extension  of 
employment  authorization 
documentation  through  July  5,  2009. 
After  July  5,  2009,  a  qualified  individual 
may  present  a  new  EAD  valid  through 
July  5,  2010. 

In  the  alternative,  any  legally 
acceptable  document  or  combination  of 
documents  as  listed  on  the  Form  1-9 
may  be  presented  as  proof  of  identity 
and  employment  eligibility. 

Dated:  November  11,  2008. 

Jonathan  R.  Scharfen, 

Acting  Director.  U.S.  Citizenship  and 
Immigration  Services. 

[FR  Doc.  E8-27703  Filed  11-21-08;  8:45  am] 
BILUNG  CODE  9111-97-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Customs  Brokers  User  Fee  Payment 
for  2009 

AGENCY:  Customs  and  Border  Protection, 
Department  of  Homeland  Security. 
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action:  General  Notice. 

SUMMARY:  This  document  provides 
notice  to  customs  brokers  that  the 
annual  fee  of  $138  that  is  assessed  for 
each  permit  held  by  a  broker,  whether 
it  may  be  an  individual,  partnership, 
association,  or  corporation,  is  due  by 
January  23,  2009.  Customs  and  Border 
Protection  (CBP)  announces  this  date  of 
payment  for  2009  in  accordance  with 
the  Tax  Reform  Act  of  1986. 

DATES:  Payment  of  the  2009  Customs 
Broker  User  Fee  is  due  January  23,  2009. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Raine,  Broker  Compliance 
Branch,  Trade  Policy  and  Programs, 
(202) 863-6544. 

SUPPLEMENTARY  INFORMATION: 
Background 

CBP  Dec.  07-01  amended  §  111.96  of 
title  19  of  the  Code  of  Federal 
Regulations  (19  CFR  111.96)  pursuant  to 
the  amendment  of  section  13031  of  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  (COBRA)  of  1985  (19 
U.S.C.  58c)  by  section  892  of  the 
American  Jobs  Creation  Act  of  2004,  to 
establish  that  effective  April  1,  2007,  an 
annual  user  fee  of  $138  is  to  be  assessed 
for  each  customs  broker  permit  and 
national  permit  held  by  an  individual, 
partnership,  association,  or  corporation. 

The  Customs  and  Border  Protection 
(CBP)  regulations  provide  that  this  fee  is 
payable  for  each  calendar  year  in  each 
broker  district  where  the  broker  was 
issued  a  permit  to  do  business  by  the 
due  date  which  is  published  in  the 
Federal  Register  annually.  See  19  CFR 
24.22(h)  and  (i)(9).  Broker  districts  are 
defined  in  the  General  Notice  entitled 
“Geographical  Boundaries  of  Customs 
Brokerage,  Cartage  and  Lighterage 
Districts”  published  in  the  Federal 
Register  on  September  27,  1995  (60  FR 
49971). 

Section  1893  of  the  Tax  Reform  Act  of 
1986  (Pub.  L.  99-514)  provides  that 
notices  of  the  date  on  which  the 
payment  is  due  for  each  broker  permit 
shall  be  published  by  the  Secretary  of 
the  Treasury  in  the  Federal  Register  by 
no  later  than  60  days  before  such  due 
date.  Please  note  that  section  403  of  the 
Homeland  Security  Act  of  2002,  6 
U.S.C.  101  et  seq.  (Pub.  L.  107-296),  and 
Treasury  Department  Order  No.  100-16 
(see  Appendix  to  19  CFR  Part  0) 
delegated  general  authority  vested  in  the 
Secretary  of  the  Treasury  over  customs 
revenue  functions  (with  certain 
specified  exceptions)  to  the  Secretary  of 
Homelemd  Security. 

This  document  notifies  customs 
brokers  that  for  calendar  year  2009,  the 
due  date  for  payment  of  the  user  fee  is 


January  23,  2009.  It  is  anticipated  that 
for  subsequent  years,  the  annuaPuser  fee 
for  customs  brokers  will  be  due  on  or 
about  the  twentieth  of  January  of  each 
year. 

Dated:  November  18,  2008. 

Daniel  Baldwin, 

Assistant  Commissioner,  Office  of 
International  Trade. 

[FR  Doc.  E8-27823  Filed  11-21-08;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5262-N-01] 

Emergency  Capital  Repair  Grants  for 
Multifamily  Housing  Projects 
Designated  for  Occupancy  by  the 
Elderly:  Notice  of  Funding  Availability 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  approximately  $9.5 
million  in  grant  funds  to  make 
emergency  capital  repairs  to  eligible 
multifamily  projects  owned  by  private 
nonprofit  entities  that  are  designated  for 
occupancy  by  elderly  tenants.  The 
capital  repair  needs  must  relate  to  items 
that  present  an  immediate  threat  to  the 
health,  safety,  and  quality  of  life  of  the 
tenants.  The  intent  of  these  grants  is  to 
provide  one-time  assistance  for 
emergency  items  that  could  not  be 
absorbed  within  the  project’s  operating 
budget  and  other  project  resources,  and 
where  the  tenants’  continued  occupancy 
in  the  immediate  near  future  would  be 
jeopardized  by  a  delay  in  initiating  the 
proposed  cure.  The  notice  provides 
instructions  for  owners  of  multifamily 
projects  to  request  funding  and 
instructions  for  the  HUD  field  offices  to 
process  requests. 

FOR  FURTHER  INFORMATION  CONTACT:  G. 

DeWayne  Kimbrough,  Director,  Grant 
and  Housing  Assistance  Field  Support 
Division,  Office  of  Multifamily  Housing, 
Room  6146,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washin^on,  DC  20410;  telephone 
(202)  708-3000  (this  is  not  a  toll-firee 
number).  Persons  with  hearing  or 
speech  impairments  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at 
(800) 877-8339. 

Overview  Information 

A.  Federal  Agency  Name:  Department 
of  Housing  and  Urban  Development, 
Office  of  the  Assistant  Secretary  for 


Housing-Federal  Housing 
Commissioner. 

B.  Funding  Opportunity  Title:  The 
Emergency  Capital  Repair  Grants  (ECRP) 
for  Multifamily  Housing  Projects 
Designated  for  Occupancy  by  the 
Elderly. 

C.  Announcement:  Type:  Initial 
announcement. 

D.  Funding  Opportunity  Number:  FR- 
5262-N-Ol;  the  OMB  Approval  Number 
is  2502-0542. 

E.  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Number:  14.315; 
Emergency  Capital  Repair  Grants  for 
Multifamily  Housing  Projects 
Designated  for  Occupancy  by  the 
Elderly. 

F.  Dates:  HUD  will  accept 
applications  on  a  first-come,  first-serve 
basis  and  will  award  emergency  capital 
repair  grants  until  available  amounts  are 
obligated  or  funds  expire,  whichever 
comes  first. 

G.  Additional  Overview  Information: 

1.  Program  Description.  The  purpose 
of  this  program  is  to  provide  grants  to 
make  emergency  capital  repairs  to 
eligible  multifamily  projects  owned  by  ■ 
private  nonprofit  entities  that  are 
designated  for  occupancy  by  elderly 
tenants.  Private  nonprofit  owners  of 
eligible  developments  interested  in 
applying  for  funding  under  this  grant 
program  should  carefully  review  the 
detailed  information  listed  in  this 
NOFA.  Funding  will  only  be  provided 
for  those  eligible  emergency  items. 

2.  Required  Electronic  Application 
Subrtiission  via  Grants.gov. 

Applications  must  be  submitted 
electronically  via  the  Federal  portal, 
http://www.Grants.gov,  unless  a  waiver 
has  been  granted.  Applications  may  be 
submitted  to  Grants.gov  starting  15  days 
after  the  publication  of  this  Notice.  This 
time  fi-ame  allows  applicants  to 
complete  the  Grants.gov  registration 
process  before  applications  are  accepted 
by  HUD.  Applications  received  prior  to 
the  fifteen  day  period  will  not  be 
accepted  for  review  and  processing. 
Applicants  not  familiar  with  Grants.gov 
are  instructed  to  see  the  General  Section 
of  the  SuperNOFA  published  on  March 
19,  2008  (72  FR  14882)  (General 
Section),  and  the  FY2008  SuperNOFA 
published  on  May  12,  2008  (72  FR 
27032)  (SuperNOFA),  for  further 
information  about  application, 
submission,  and  timely  receipt 
requirements.  Applicants  should 
carefully  read  HUD’s  Federal  Register 
Notice  on  Early  Registration  published 
on  March  10,  2008  (73  FR  12751)  (Early 
Registration  Notice),  and  start  the 
Grants.gov  registration  process 
immediately  upon  publication  of  this 
NOFA.  Applicants  should  take 
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particular  note  of  the  Grants.gov 
registration  and  application  submission 
and  validation  procedures.  Validation 
can  take  up  to  48  hours  to  process.  A 
copy  of  the  General  Section  is  available 
in  the  instructions  download  to  the 
application  posted  to  Grants.gov.  HUD 
also  has  online  training  archived  on 
HUD’s  Web  cast  page  at  http:// 
www.h  u  d. gov /webcasts /archives/ 
supernofaOS.cfm.  Scroll  down  until  you 
come  to  the  broadcast  labeled 
“SuperNOFA”  Adobe  Forms  Update, 
March  26,  2008.  The  broadcast  is 
available  with  or  without  closed 
captioning. 

Please  note  that  HUD  strongly 
encourages  potential  applicants  to  this 
program,  even  if  not  facing  an 
immediate  need  for  program  funds,  to 
complete  the  Grants.gov  registration 
process  following  release  of  this  NOFA, 
so  that  you  are  fully  prepared  to  submit 
an  application  for  funding  should  the 
need  arise. 

Full  Text  of  Announcement 

I.  Funding  Opportunity  Description 

A.  Program  Description.  HUD 
provides  grant  funds  to  make  emergency 
capital  repairs  to  eligible  multifamily 
projects  owned  by  private  nonprofit 
entities  that  are  designated  for 
occupancy  by  elderly  tenants.  The 
capital  repair  needs  must  relate  to  items 
that  present  an  immediate  threat  to  the 
health,  safety,  and  quality  of  life  of  the 
tenants.  The  intent  of  these  grants  is  to 
provide  one-time  assistance  for 
emergency  items  that  cannot  be 
absorbed  within  the  project’s  operating 
budget  and  other  project  resources,  and 
where  the  tenants’  continued  occupancy 
in  the  immediate  near  future  is 
jeopardized  by  a  delay  in  initiating  the 
proposed  cure. 

B.  Authority.  The  Emergency  Capital 
Repair  Grant  Program  is  authorized  by 
Section  202b  of  the  Housing  Act  of  1959 
(12  U.S.C.  1701q-2)  and  the 
Consolidated  Appropriations  Act,  2008 
(Pub.  L.  110-161),  which  provides  up  to 
$24,750,000  for  the  conversion  of 
eligible  projects  to  assisted-living  or 
related  use  and  for  emergency  repairs. 

C.  Definition.  For  purposes  of  this 
NOFA,  “emergency  capital  repairs”  are 
repairs  at  a  project  to  correct  a  situation 
that  presents  an  immediate  threat  to  the 
life,  health  and  safety  of  project  tenants. 
Assistance  is  limited  to  those  projects 
with  emergency  problems  that  are  of 
such  a  magnitude  that: 

1.  The  problem  poses  an  immediate 
threat  to  the  quality  of  life  of  the  elderly 
tenants;  and 

2.  The  problem  would,  if  left 
untreated,  result  in  an  evacuation  of  the 


elderly  tenants  or  long-term  tenant 
displacement  unless  the  repairs  are 
made. 

11.  Award  Information 

A.  Available  Funds.  This  NOFA 
makes  available  approximately  $9.5 
million  including  carryover  funds.  The 
funds  will  be  used  to  make  emergency 
capital  repairs  for  eligible  multifamily 
assisted  housing  projects  for  the  elderly 
located  within  the  18  HUD  Multifamily 
Hubs. 

B.  Amount  of  Funding  Per  Award. 

The  maximum  amount  an  individual 
project  owner  may  apply  for  is 
$500,000.  (The  grant,  along  with  funds 
from  other  sources,  must  remove  the 
emergency  conditions.)  HUD  retains  the 
right  to  adjust  the  amount  of  the  grant 
up  (to  a  maximum  grant  of  $500,000)  or 
down,  based  on  review  of  the 
reasonableness  of  the  costs  for 
completing  the  repairs. 

C.  Type  of  Assistance  Instrument.  The 
type  of  assistance  awarded  will  be  a 
grant. 

D.  Submission  Information. 
Applications  are  to  be  received  via 
grants.gov,  the  federal  portal  for 
applying  for  competitive  funding 
applications,  unless  a  waiver  to  the 
electronic  application  submission 
requirement  is  granted.  To  apply  via 
grants.gov  applicants  must  follow  the 
grants.gov  registration  process  which 
requires  having  a  DUNS  number, 
registering  in  the  Central  Contractor 
Registration  (CCR),  obtaining  electronic 
signature  credential  from  a  credential 
provider,  registering  the  user  ID  and 
password  obtained  from  the  credential 
provider  at  grants.gov,  and  then  having 
the  applicant  organization  eBusiness 
Point  of  Contact  noted  on  the  CCR, 
authorize  the  applicant  to  submit  the 
application  on  behalf  of  the 
organization.  A  step-by-step  instruction 
to  the  registration  process  is  found  in 
the  General  Section  on  page  14889  (FR 
73  14889).  A  step  by  step  guide  to 
registration  is  available  in  HUD’s  2008 
Early  Registration  Notice  and  available 
on  HUD’s  Web  site  at  http:// 
www.hud.gov/utilities/intercept. cfm?/ 
offices/adm/grants/nofa08/ 
08earlyreg.pdf. 

E.  Anticipated  Start  Dates  and  Periods 
of  Performance.  Applications  will  be 
funded  on  a  first  come,  first  serve  basis. 
HUD  will  start  accepting  applications 
for  funding  starting  15  days  following 
publication  of  this  Notice.  This  time 
frame  allows  all  applicants  to  complete 
the  registration  process.  Applications 
submitted  and  received  by  HUD  prior  to 
the  15  day  registration  period  will  not 
be  evaluated.  AppliCcmts  can  track  the 
status  of  their  applications  by  logging 


into  grants.gov  as  an  applicant  using 
their  User  ID  and  password.  Following 
the  registration  period,  funds  will  be 
awarded  on  a  first  come,  first  serve  basis 
until  all  allocated  funding  is  obligated 
or  funds  expire,  whichever  comes  first. 
All  grant  requests  will  be  funded  based 
on  the  date  and  time  of  validation  by 
grants.gov.  See  the  General  Section  for 
specific  instructions  regarding 
application  submission,  the  grants.gov 
validation  process  and  e-mail 
notifications,  use  of  Adobe  forms,  and 
types  of  files  that  can  be  attached  and 
reviewed  by  HUD. 

F.  The  program  operates  as  a 
performance  based  program  with  the 
period  of  performance  based  on  the 
scope  of  work,  but  shall  not  exceed  12 
months. 

III.  Eligibility  Information 

A.  Eligible  Applicants.  Eligibility  for 
emergency  capital  repair  grants  under 
this  notice  is  restricted  to:  Private 
nonprofit  owners  of  eligible  multifamily 
assisted  housing  developments 
designated  for  occupancy  by  elderly 
tenants,  as  specified  in  sections 
683(2)(B),  (C),  (D),  (E),  (F),  or  (G)  of  the 
Housing  and  Community  Development 
act  of  1992  (Pub.  L.  102-550,  approved 
October  28, 1992).  Unless  a  project  is 
located  in  a  presidentially  declared 
disaster  area,  it  must  have  had  final 
closing  on  or  before  January  1,  1999. 

The  eligible  projects  are: 

1.  Section  202  direct  loan  projects 
with  or  without  Section  8  rental 
assistance: 

2.  Section  202  capital  advemce 
projects  receiving  rental  assistance 
under  their  Project  Rental  Assistance 
Contract  (PRAC); 

3.  Section  515  rural  housing  projects 
receiving  Section  8  rental  assistance; 

4.  Projects  subsidized  with  Section 
221(d)(3)  below-market  interest 
mortgage; 

5.  Projects  assisted  under  Section  236 
of  the  National  Housing  Act;  and 

6.  Other  projects  receiving  Section  8 
project-based  rental  assistance. 

B.  Eligible  Uses  of  Funds.  Grant  funds 
are  available  only  for  emergency  capital 
repairs  that  relate  to  immediate  health/ 
safety  needs  that  impact  upon  the 
quality  of  life  of  the  elderly  tenants  if 
the  repairs  are  not  made.  The  repair 
item  must  have  existed  prior  to 
submission  of  the  application  in  order 
to  obtain  grant  funds.  The  award  is  a 
one-time  opportunity  for  correction  of 
the  threat  to  the  elderly  tenants.  Funds 
may  be  used  to  repair  or  replace  systems 
including,  but  not  limited  to: 

1.  Existing  major  building  and 
structural  components  that  are  in 
critical  condition:  and 
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2.  Repairs  or  replacements  to  existing 
mechanical  equipment  to  the  extent  that 
they  are  necessary  for  health  and  safety 
reasons.  The  purchase  of  high  efficiency 
heating  and  cooling  systems  (Energy 
Star)  for  the  approved  replacement 
equipment  is  encouraged  to  promote 
energy  conservation. 

C.  Ineligible  Uses  of  Funds. 
Emergency;^ capital  repair  grant  funds 
may  not  be  used  for  the  following 
repairs: 

1.  Deferred  maintenance  items. 

2.  Lead-based  paint  abatement. 

3.  Demolition  and  reconstruction 
activities,  e.g.,  conversion  of  bedroom 
units. 

4.  Security  systems. 

5.  Improvements,  i.e.,  installation  of 
sprinkler  systems,  air  conditioning, 
additional  lighting  in  parking  lots,  new 
backup  generators  or  new  elevators,  etc. 

6.  clearing  of  mold  or  mildew  unless 
it  is  related  to  a  repair  of  an  existing 
emergency  item  that  poses  an 
immediate  threat  to  the  residents. 

7.  Consultant  fees. 

D.  Cost  Sharing  or  Matching.  No  cost 
sharing  or  match  is  required. 

E.  Threshold  Requirements. 

1.  Be  an  eligible  applicant  and  meet 
all  requirements  in  this  NOFA. 

2.  You  cannot  request  more  than 
$500,000  in  grant  funding. 

3.  Requests  signed  and  submitted  by 
a  consultant  or  management  agent  on 
behalf  of  the  owner  will  not  be 
considered  for  funding. 

4.  The  final  closing  for  projects 
funded  under  this  grant  must  be  on  or 
before  January  1, 1999,  except  for  those 
in  presidentially  declared  disaster  areas. 

5.  The  project  owner’s  most  recent 
management  review  rating  must  be 
“satisfactory”  or  above. 

6.  The  project  owner  must  be  in 
compliance  with  its  Loan  Agreement, 
Capital  Advance  Agreement,  Regulatory 
Agreement,  Housing  Assistance 
Payment  contract.  Project  Rental 
Assistance  contract.  Rent  Supplement  or 
Loan  Management  Set  Aside  (LMSA) 
contract,  or  any  other  HUD  grant  or 
contract  document. 

7.  The  request  for  funding  must 
clearly  identify  the  existing  emergency 
and  must  contain  a  detailed  justification 
in  support  of  the  emergency 
designation. 

8.  The  repair  and/or  replacement 
items  are  to  be  written  in  a  manner  that 
specifically  describes  the  scope  of  work 
to  be  performed,  provides  an  estimate  of 
the  cost  of  the  work  to  be  performed, 
and  provides  an  explanation  of  the  basis 
for  the  estimate.  The  estimate  provided 
for  the  cost  of  each  action  item  must  be 
reasonable  and  current  (within  6 
months  of  the  application  submission). 


9.  The  owner  must  describe  all 
previous  grants  or  loans  received  by  the 
project  during  the  past  three  years  and 
any  unsuccessful  efforts  to  find  other 
sources  of  funding. 

10.  The  current  Real  Estate 
Assessment  Center  (REAC)  physical 
inspection  report  for  the  project  must 
have  a  score  of  60  or  above. 
Developments  scoringdess  than  60  are 
ineligible. 

11.  If  the  project  is  a  section  236,  the 
owner  must  be  in  compliance  with  the 
Excess  Income  requirements. 

12.  Tenants  must  be  notified  of  the 
request  for  the  grant  and  must  be 
informed  of  the  overall  plan  and 
timetable  to  complete  the  capital 
repairs, 

13.  The  project  is  well  maintained 
except  for  the  current  emergency  capital 
repair  needs. 

14.  The  project  does  not  have  a  recent 
history  of  mortgage  defaults. 

15.  The  project  owner  does  not  have 
any  material-adverse  financial  or 
managerial  actions  or  omissions  with 
regard  to  any  project  that  is  federally 
assisted  or  financed  with  a  loan  or 
capital  advance  from,  or  mortgage 
insured  by,  an  agency  of  the  federal 
government. 

16.  The  owner’s  Affirmative  Fair 
Housing  Marketing  Plan  (AFHMP)  must 
meet  all  applicable  HUD  requirements. 

A  copy  of  the  approved  AFHMP  that  is 
less  than  five  years  old  should  be 
attached  with  the  request  for  funding.  If 
the  owner  does  not  have  an  approved 
AFHMP  the  application  will  be 
considered  incomplete  and  thus 
ineligible. 

17.  The  project  owner  must 
demonstrate  that:  (i)  the  project 
accounts  have  been  maintained  in 
accordance  with  all  HUD  requirements; 
and  (ii)  there  are  insufficient  funds  in 
the  operating  budget  and  other  project 
resources. 

18.  The  owner  must  be  current  with 
filing  of  the  audited  financial  statements 
and  all  findings,  if  any,  resolved  within 
30  days. 

19.  HUD  will  not  fund  incomplete 
applications.  If  an  application  is  missing 
mandatory  exhibits  the  application  will 
be  considered  non-responsive  to  the 
NOFA,  thus  leaving  your  application 
ineligible  for  review.  If  an  application 
needs  revisions  to  meet  requirements, 
the  application  shall  be  deemed 
incomplete  and  therefore  ineligible  for 
funding.  Applicants  notified  of 
incomplete  or  nonresponsive 
applications  must  resubmit  the 
application.  Resubmissions  shall  be 
placed  in  the  funding  queue  based  upon 
the  validation  date  and  time  for  receipt 
of  the  resubmission  for  electronic 


applications  or  by  HUD  in  the  case  of 
applicants  granted  a  waiver  to  the 
electronic  application  requirement. 
Please  refer  to  section  IV. B.,  Content 
and  Form  of  Application  Submission  for 
further  information. 

20.  DUNS  Requirement.  All  ECRP 
applicants  must  have  a  Dun  and 
Bradstreet  Universal  Data  Numbering 
Systems  (DUNS)  number.  The  DUNS 
number  must  be  included  in  the  data 
entry  field  labeled  “organizational 
DUNS”  on  the  form  SF-424. 

Instructions  for  obtaining  a  DUNS 
number  can  be  found  at  either  http:// 
www.hud.gov/offices/adm/grants/ 
duns.cfm  or  http://www.grants.gov/ 
applicants/requestdunsnumber.jsp. 
when  registering  with  Dun  and 
Bradstreet,  please  be  sure  to  use  the 
organization’s  legal  name  that  is  used 
when  filing  a  return  with  or  making 
payments  to  the  Internal  Revenue 
Service.  Organizations  should  also 
provide  the  zip  code  using  the  zip  code 
plus  the  four  additional  digits. 

21.  Compliance  With  Fair  Housing 
and  Civil  Rights  Laws. 

a.  With  the  exception  of  federally 
recognized  Indian  tribes  and  their 
instrumentalities,  applicants  must 
comply  with  all  applicable  fair  housing 
and  civil  rights  requirements  in  24  CFR 
5.105(a).  If  you  are  a  federally 
recognized  Indian  tribe,  you  must 
comply  with  the  nondiscrimination 
provisions  enumerated  at  24  CFR 
1000.12,  as  applicable.  In  addition  to 
these  requirements,  there  may  be 
program-specific  threshold 
requirements  identified  in  the 
individual  program  NOFAs. 

b.  If  you,  the  applicant: 

(1)  Have  been  charged  with  an 
ongoing  systemic  violation  of  the  Fair 
Housing  Act;  or 

(2)  Are  a  defendant  in  a  Fair  Housing 
Act  lawsuit  filed  by  the  Department  of 
Justice  alleging  an  ongoing  pattern  or 
practice  of  discrimination;  or 

(3)  Have  received  a  letter  of  findings 
identifying  ongoing  systemic 
noncompliance  under  Title  VI  of  the 
Civil  Rights  Act  of  1964,  Section  504  of 
the  Rehabilitation  Act  of  1973,  or 
section  109  of  the  Housing  and 
Community  Development  Act  of  1974, 
and  the  charge,  lawsuit,  or  letter  of 
findings  referenced  in  subparagraphs 
(1),  (2),  or  (3)  above  has  not  been 
resolved  to  HUD’s  satisfaction  before  the 
application  deadline,  then  you  are 
ineligible  and  HUD  will  not  rate  and 
rank  your  application.  HUD  will 
determine  if  actions  to  resolve  the 
charge,  lawsuit,  or  letter  of  findings 
taken  before  the  application  deadline 
are  sufficient  to  resolve  the  matter. 


71026 


Federal  Register / Vol.  73,  No.  227 /Monday,  November  24,  2008 /Notices 


Examples  of  actions  that  would 
normally  be  considered  sufficient  to  * 
resolve  the  matter  include,  but  are  not 
limited  to: 

(a)  A  voluntary  compliance  agreement 
signed  by  all  parties  in  response  to  a 
letter  of  findings; 

(b)  A  HUD-approved  conciliation 
agreement  signed  by  all  parties; 

(c)  A  consent  order  or  consent  decree; 
or 

(d)  An  issuance  of  a  judicial  ruling  or 
a  HUD  Administrative  Law  Judge’s 
decision. 

22.  Conducting  Business  in 
Accordance  With  Core  Values  and 
Ethical  Standards/Code  of  Conduct. 
Applicants  subject  to  24  CFR  parts  84  or 
85  (most  nonprofit  organizations  and 
State,  local,  and  tribal  governments  or 
government  agencies  or 
instrumentalities  that  receive  Federal 
awards  of  financial  assistance)  are 
required  to  develop  and  maintain  a 
written  code  of  conduct  (see  24  CFR 
84.42  and  85.36(b)(3)).  Consistent  with 
regulations  governing  specific  programs, 
your  code  of  conduct  must  prohibit  real 
and  apparent  conflicts  of  interest  that 
may  arise  among  officers,  employees,  or 
agents;  prohibit  the  solicitation  and 
acceptance  of  gifts  or  gratuities  by  your 
officers,  employees,  or  agents  for  their 
personal  benefit  in  excess  of  minimal 
value;  and  outline  administrative  and 
disciplinary  actions  available  to  remedy 
violations  of  such  standards.  Before 
entering  into  an  agreement  with  HUD, 
an  applicant  awarded  assistance  under 
a  HUD  program  NOFA  announced  in 
FY2008  will  be  required  to  submit  a 
copy  of  its  code  of  conduct  and  describe 
the  methods  it  will  use  to  ensure  that  all 
officers,  employees,  and  agents  of  its 
organization  are  aware  of  its  code  of 
conduct.  An  applicant  is  prohibited 
from  receiving  an  award  of  funds  ft’om 
HUD  if  it  fails  to  meet  this  requirement 
for  a  code  of  conduct.  An  applicant  who 
previously  submitted  an  application  and 
included  a  copy  of  its  code  of  conduct 
will  not  be  required  to  submit  another 
copy  if  the  applicant  is  listed  on  HUD’s 
Web  site  http://www.hud.gov/offices/ 
adm/grants/codeofconduct/ 
cconduct.cfm,  and  if  the  information 
has  not  been  revised.  An  applicant  not 
listed  on  the  Web  site  must  submit  a 
copy  of  its  code  of  conduct  with  its 
FY2008  application  for  assistance.  An 
applicant  must  also  include  a  copy  of  its 
code  of  conduct  if  the  information  listed 
on  the  above  Web  site  has  changed  (e.g., 
the  person  who  submitted  the  previous 
application  is  no  longer  your  authorized 
organization  representative,  the 
organization  has  changed  its  legal  name 
or  merged  with  another  organization,  or 
the  address  of  the  organization  has 


changed,  etc.).  Any  applicant  that  needs 
to  may  submit  its  code  of  conduct  to 
HUD  via  facsimile  using  the  form  HUD- 
96011,  “Facsimile  Transmittal”  (“Third 
Party  Documentation  Facsimile 
Transmittal”  on  Grants.gov)  at  the  time 
of  application  submission.  When  using 
the  facsimile  transmittal  form,  please 
type  the  requested  information.  Use  the 
form  HUD-96011  as  the  cover  page  for 
the  submission  and  include  the 
following  header  in  the  top  line  of  the 
form  under  Name  of  Document  Being 
Bequested:  “Code  of  Conduct  for  (insert 
your  organization’s  name,  city,  and 
State).”  Fax  the  information  to  HUD’s 
toll-free  number  at  800-894-4047.  If 
you  cannot  access  the  800  number  or 
have  problems,  you  may  use  215-825- 
8796  (this  is  not  a  toll-free  number). 

23.  Judgment  Liens  for  Federal  Debts. 
Applicants  with  a  judgment  lien  against 
the  applicant’s  property  for  a  debt  to  the 
United  States  are  not  eligible  to  receive 
this  grant  unless  the  judgment  is  paid  in 
full,  otherwise  satisfied  or  HUD  has 
allowed  the  waiver  of  the  judgment  lien 
disqualification.  See,  28  U.S.C.  section 
3201(e). 

24.  Delinquent  Federal  Debts. 
Although  the  existence  of  delinquent 
federal  debts  will  not  disqualify  an 
applicant,  the  Department  considers  the 
existence  of  such  delinquency  a 
significant  negative  factor  when 
assessing  an  application.  HUD 
encourages  applicants  to  resolve 
delinquent  federal  debts  prior  to 
application. 

25.  Name  Check  Beview.  Applicants 
are  subject  to  a  name  check  review 
process.  Name  checks  are  intended  to 
reveal  matters  that  significantly  reflect 
on  the  applicant’s  management  and 
financial  integrity,  including  if  any  key 
individual  has  been  convicted  or  is 
presently  facing  criminal  charges.  If  the 
name  check  reveals  significant  adverse 
findings  that  reflect  on  the  business 
integrity  or  responsibility  of  the 
applicant  or  any  key  individual,  HUD 
reserves  the  right  to:  (1)  Deny  funding 
or  consider  suspension  or  termination  of 
an  award  immediately  for  cause,  (2) 
require  the  removal  of  any  key 
individual  from  association  with 
management  or  implementation  of  the 
award,  and  (3)  make  appropriate 
provisions  or  revisions  with  respect  to 
the  method  of  payment  or  financial 
reporting  requirements. 

26.  Fmse  Statements.  A  false 
statement  in  an  application  is  grounds 
for  denial  or  termination  of  an  award 
and  possible  criminal,  civil  or 
administrative  sanctions. 

27.  Prohibition  Against  Lobbying 
Activities.  Applicants  are  subject  to  the 
provisions  of  Section  319  of  Public  Law 


101-121  (approved  October  23,  1989) 

(31  U.S.C.  1352)  (the  Byrd  Amendment), 
which  prohibits  recipients  of  federal 
contracts,  grants,  or  loans  from  using 
appropriated  funds  for  lobbying  the 
executive  or  legislative  branches  of  the 
federal  government  in  connection  with 
a  specific  contract,  grant,  or  loan.  In 
addition,  applicants  must  disclose, 
using  Standard  Form  LLL  (SF-LLL), 
“Disclosure  of  Lobbying  Activities,”  any 
funds,  other  than  federally  appropriated 
funds,  that  will  be  or  have  been  used  to 
influence  federal  employees,  members 
of  Congress,  or  congressional  staff 
regarding  specific  grants  or  contracts. 
Federally  recognized  Indian  tribes  and 
tribally  designated  housing  entities 
(TDHEs)  established  by  federally 
recognized  Indian  tribes  as  a  result  of 
the  exercise  of  the  tribe’s  sovereign 
power  are  excluded  from  coverage  of  the 
Byrd  Amendment,  but  state-recognized 
Indian  tribes  and  TDHEs  established 
only  under  state  law  must  comply  with 
this  requirement.  Applicants  must 
submit  the  SF-LLL  if  they  have  used  or 
intend  to  use  federal  funds  for  lobbying 
activities. 

28.  Debarment  and  Suspension.  In 
accordance  with  Departmental 
regulations,  debarred  or  suspended 
parties,  or  parties  proposed  for 
debarment  under  the  Federal 
Acquisition  Regulations,  are  not  eligible 
to  participate  in  this  grant  program.  For 
further  information  see  2  CFR  Parts  180 
and  2424  as  well  as  48  CFR  Parts  9  and 
2409. 

F.  Other  Requirements. 

1.  Economic  Opportunities  for  Low- 
and  Very  Low-Income  Persons  (Section 
3).  Section  3  of  the  Housing  and  Urban 
Development  Act  of  1986  (Section  3),  12 
U.S.C.  1701u  (Economic  Opportunities 
for  Low-  and  Very  Low-Income  Persons 
in  Connection  With  Assisted  Projects), 
and  the  HUD  regulations  at  24  CFR  Part 
135  apply  to  HUD-funded  Housing 
Projects  in  excess  of  $200,000  involving 
housing  rehabilitation  or  housing 
construction  activities.  Accordingly,  if 
the  applicant’s  expenditure  of  section  3 
covered  financial  assistance  for  housing 
rehabilitation  or  construction  will  result 
in  new  hiring  or  contracting 
opportunities,  said  opportunities  shall 
be  directed  to  low-  and  very  low-income 
persons  within  the  local  community 
and/or  the  businesses  that  employ  these 
individuals.  Recipients  of  section  3 
covered  financial  assistance  are  required 
to  comply  with  the  responsibilities  at  24 
CFR  Part  135.32,  to  the  greatest  extent 
feasible.  In  addition,  recipients  are 
required  to  submit  the  section  3 
Summary  Report,  annually  to  the  Office 
of  Fair  Housing  and  Equal  Opportunity 
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in  Washington,  DC,  in  accordance  with 
24  CFR  Part  135.90.  Section  3  annual 
reports  are  to  be  submitted  on  form 
HLJD-60002 — Section  3  Summary 
Report  or  via  HUD’s  online  system  at 
http://www.hud.gov/offices/fheo/ 
sections/ sections. cfm. 

2.  Additional  Nondiscrimination  and 
Other  Requirements.  Applicants  and 
their  sub  recipients  must  comply  with 
Civil  Rights  Laws  and  Affirmatively 
Furthering  Fair  Housing.  For  further 
information  refer  to  section  IIl.C.4a.  and 

b.  of  the  General  Section  of  the 
SuperNOFA. 

3.  Participation  in  HUD-Sponsored 
Program  Evaluation.  As  a  condition  of 
the  receipt  of  financial  assistance  under 
a  HUD  program  NOFA,  all  successful 
applicants  will  be  required  to  cooperate 
with  all  HUD  staff  or  contractors  who 
perform  HUD-funded  research  or 
evaluation  studies. 

4’.  Drug-Free  Workplace.  Applicants 
awarded  funds  from  HUD  are  required 
to  provide  a  drug-free  workplace. 
Compliance  with  this  requirement 
means  that  the  applicant  will:  a.  Publish 
a  statement  notifying  employees  that  it 
is  unlawful  to  manufacture,  distribute, 
dispense,  possess,  or  use  a  controlled 
substance  in  the  applicant’s  workplace 
and  that  such  activities  are  prohibited. 
The  statement  must  specify  the  actions 
that  will  be  taken  against  employees  for 
violation  of  this  prohibition.  The 
statement  must  also  notify  employees 
that,  as  a  condition  of  employment 
under  the  federal  award,  they  are 
required  to  abide  by  the  terms  of  the 
statement  and  that  each  employee  must 
agree  to  notify  the  employer  in  writing 
of  any  violation  of  a  criminal  drug 
statute  occurring  in  the  workplace  no 
later  than  5  calendar  days  after  such 
violation: 

b.  Establish  an  ongoing  drug-free 
awareness  program  to  inform  employees 
about: 

(1)  The  dangers  of  drug  abuse  in  the 
workplace; 

*  (2)  The  applicant’s  policy  of 
maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  counseling, 
rehabilitation,  or  employee  maintenance 
programs:  and 

(4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse 
violations  occurring  in  the  workplace; 

c.  Notify  the  federal  agency  in  writing 
within  10  calendar  days  after  receiving 
notice  from  an  employee  of  a  drug  abuse 
conviction  or  otherwise  receiving  actual 
notice  of  a  drug  abuse  conviction.  The 
notification  must  be  provided  in  writing 
to  HUD’s  Office  of  Departmental  Grants 
Management  and  Oversight,  Department 
of  Housing  and  Urban  Development, 

451  Seventh  Street,  SW.,  Room  3156, 


Washington  DC  20410-3000,  along  with 
the  following  information: 

(1)  The  program  title  and  award 
number  for  each  HUD  award  covered; 

(2)  The  HUD  staff  contact  name, 
telephone,  and  fax  numbers;  and 

(3)  A  grantee  contact  name,  telephone, 
and  fax  numbers;  and 

d.  Require  that  each  employee 
engaged  in  the  performance  of  the 
federally  funded  award  be  given  a  copy 
of  the  drug-free  workplace  statement 
required  in  item  (a)  above  and  notify  the 
employee  that  one  of  the  following 
actions  will  be  taken  against  the 
employee  within  30  calendar  days  of 
receiving  notice  of  any  drug  abuse 
conviction: 

(1)  Institution  of  a  personnel  action 
against  the  employee,  up  to  and 
including  termination  consistent  with 
requirements  of  the  Rehabilitation  Act 
of  1973,  as  amended:  or 

(2)  Imposition  of  a  requirement  that 
the  employee  participate  satisfactorily 
in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for 
such  purposes  by  a  federal,  state,  or 
local  health,  law  enforcement,  or  other 
appropriate  agency. 

5.  Compliance  with  the  Federal 
Funding  Accountability  and 
Transparency  Act  of  2006  (Pub.L.  109- 
282)  (Transparency  Act).  Applicants 
receiving  an  award  from  HUD  should  be 
aware  of  the  requirements  of  the 
Transparency  Act.  The  Transparency 
Act  requires  the  establishment  of  a 
central  website  that  makes  information 
available  to  the  public  regarding  entities 
receiving  federal  financial  assistance,  by 
not  later  than  January  1,  2008.  In 
fulfillment  of  the  requirements  of  the 
Act,  OMB  launched  http:// 
www.USAspending.gov  in  December 
2007.  The  website  makes  information 
available  to  the  public  on  the  direct 
awards  made  by  the  federal  government. 
The  Transparency  Act  also  requires, 
beginning  not  later  than  January  2009, 
that  data  on  subawards  be  made 
available  on  the  same  website.  In 
anticipation  of  the  implementation  of 
this  requirement,  HUD  is  placing 
awardees  of  its  FY2008  competitive 
funding  on  notice  of  these  requirements 
and  notes  that  once  implemented, 
grantees  will  be  required  to  report  their 
subaward  data  to  HUD  or  a  central 
federal  database.  The  only  exceptions  to 
this  requirement  under  the  Act  are:  (i) 
Federal  transactions  below  $25,000,  (ii) 
credit  card  transactions  prior  to  October 
1,  2008,  (iii)  awards  to  entities  that 
demonstrate  to  the  Director  of  OMB  that 
the  gross  income  of  such  entity  from  all 
sources  did  not  exceed  $300,000  in  the 
previous  tax  year  of  such  entity,  and  (iv) 
awards  to  individuals.  Guidance  for 


receiving  an  exception  under  item  (iii) 
above  has  not  been  finalized  by  OMB. 

HUD  is  responsible  for  placing  award 
information  for  direct  grantees  on  the 
government  Web  site.  The  reporting  of 
subaward  data  is  the  responsibility  of 
the  grantee.  Grantees  should  be  aware 
that  the  law  requires  the  information 
provided  on  the  federal  Web  site  to 
include  the  following  elements  related 
to  all  subaward  transactions,  except  as 
noted  above: 

(1)  The  name  of  the  entity  receiving 
the  award: 

(2)  The  amount  of  the  award; 

(3)  Information  on  the  award 
including  the  transaction  type,  funding 
agency,  the  North  American  Industry 
Classification  System  code  or  Catalog  of 
Federal  Domestic  Assistance  (CFDA) 
number  (where  applicahle),  program 
source,  and  an  award  title  descriptive  of 
the  purpose  of  each  funding  action; 

(4)  The  location  of  the  entity  receiving 
the  award  and  primary  location  of 
performance  under  the  award,  including 
the  city,  state,  congressional  district, 
and  country; 

(5)  A  unique  identifier  of  the  entity 
receiving  the  award  and  of  the  parent 
entity  of  the  recipient  (the  DUNS 
number),  should  the  entity  be  owned  by 
another  entity;  and 

(6)  Any  other  relevant  information 
specified  by  OMB. 

HUD  expects  OMB  to  issue  further 
guidance  on  subaward  reporting  during 
FY2008.  Based  on  preliminary  input 
from  the  various  federal  agencies, 
applicants  should  be  aware  that 
consideration  is  being  given  to  requiring 
the  disclosure  of  additional  data 
elements  to  help  track  the  flow  of 
funding  from  the  original  federal  award. 
Such  data  elements  under  consideration 
include  the  tier  at  which  the  subaward 
was  made,  the  federal  award  number 
issued  to  the  direct  awardee,  the  dollar 
amount  of  the  federal  award  emanating 
from  the  direct  award  going  to  the 
subawardee,  as  well  as  the  total 
subaward  amount,  which  could  include 
funds  from  other  sources.  Additional 
information  regarding  these 
requirements  will  be  issued  by  OMB 
and  will  be  provided  when  available. 

G.  Performance-Based  Requirements. 

1.  Funds  awarded  must  be  expended 
only  for  approved  uses. 

2.  Repairs  must  be  initiated 
immediately  upon  receiving  the  grant 
award  and  must  be  substantially 
completed  within  6  months  of  the  initial 
start,  with  final  repairs  completed  no 
later  than  12  months  after  receipt  of 
funding.  Tenants  must  be  able  to  remain 
in  their  units  while  the  repairs  are  being 
made. 
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3.  If  there  are  less  than  10  years 
remaining  on  the  existing  mortgage, 
owners  must  enter  into  a  Rental  Use 
Agreement  to  extend  the  remaining 
affordability  of  the  project  for  up  to  10 
years.  For  example,  if  the  maturity  date 
of  the  mortgage  is  3  years  from  the 
execution  of  the  Grant  Agreement,  the 
owner  must  enter  into  a  Rental  Use 
agreement  for  7  years  beyond  the  term 
of  the  mortgage.  If  the  maturity  date  of 
the  mortgage  is  15  years,  the  owner  will 
not  need  to  execute  a  Rental  Use 
Agreement  unless  the  mortgage  is 
prepaid.  All  Rental  Use  Agreements 
must  be  recorded. 

4.  All  excess  Residual  Receipts  and 
any  Reserve  for  Replacement  funds  over 
$1 000/unit  in  Project  Accounts  that  are 
not  approved  for  another  use  at  the  time 
of  application  to  HUD  under  this  NOFA 
are  considered  available  funds  and  must 
be  applied  toward  the  cost  of  the 
emergency  repair(s). 

5.  Tenants  must  be  able  to  remain  in 
their  units  while  the  repairs  are  being 
made. 

6.  Environmental  Requirements.  If  the 
grant  assistance  is  for  temporary  or 
permanent  improvements  that  do  not 
alter  environmental  conditions  and  are 
limited  to  protection,  repair  or 
restoration  activities  necessary  only  to 
control  or  arrest  the  effects  from 
disasters  or  imminent  threats  to  public 
safety,  including  those  resulting  from 
physical  deterioration,  then  no 
environmental  review  is  required. 
However,  if  the  grant  assistance  will 
alter  environmental  conditions,  then 
HUD  must  perform  an  environmental 
review  pursuant  to  24  CR  part  50.  HUD 
may  require  the  owner  to  submit  the 
information  necessary  for  HUD  to 
perform  its  environmental  review.  Also, 
if  any  of  the  project  structures  are  in 
FEMA  designated  special  flood  hazard 
areas,  flood  insurance  is  required  for  the 
life  of  the  proposed  project. 

7.  Davis-Bacon  prevailing  wage  rate 
requirements  do  not  apply  to  emergency 
capital  repair  grants.  Davis-Bacon 
requirements  may  apply  to  emergency 
repairs  if  the  repairs  will  also  be 
assisted  by  another  federal  program  that 
requires  Davis-Bacon  wage  rates. 

H.  Request  for  Waiver  of  Electronic 
Application  Submission  Requirement. 
Applicants  may  request  a  waiver  of  the 
electronic  application  submission 
requirement.  Waiver  requests  must  be 
submitted  in  writing  following  the 
publication  of  this  Notice.  HUD  will 
make  every  effort  to  respond  to  a  waiver 
request  within  15  days  of  receipt. 
Applicants  should  take  the  time  for 
consideration  of  the  waiver  request  and 
how  it  will  impact  the  placement  of  the 
application  in  the  funding  queue.  HUD’s 


waiver  policy,  found  in  24  CFR  5.1005, 
allows  waivers  for  cause.  The  request 
must  be  addressed  to  the  Assistant 
Secretary  for  Housing  at  the  following 
address:  Brian  D.  Montgomery, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Room  9100, 
W'ashington,  DC  20410-8000.  Waiver 
requests  submitted  by  fax  must  be  sent 
to  (202)  708-3104.  Waiver  requests  must 
provide  the  basis  upon  which  the 
request  is  made,  specifically  addressing 
why  electronic  submission  is  not 
possible.  The  basis  for  waivers  for  cause 
may  include,  but  is  not  limited  to,  (a) 
lack  of  available  Internet  access  in  the 
geographic  location  in  which  the 
applicant’s  business  office  is  located;  or 
(6)  physical  disability  of  the  applicant 
that  prevents  the  applicant  from 
accessing  or  responding  to  the 
application  electronically.  The  waiver 
request  must  include  an  e-mail  or  name 
and  mailing  address  where  responses 
can  be  directed.  HUD  will  not  consider 
a  waiver  request  that  does  not  conform 
to  the  above  requirements.  To  avoid 
delays,  waiver  requests  should  be  sent 
by  United  States  Postal  Service  Express 
Mail.  You,  the  applicant,  should  retain 
a  receipt  for  the  mailing  showing  the 
date  submitted  to  the  Postal  Service. 
HUD  will  acknowledge  receipt  of  the 
waiver  request  by  e-mail,  if  an  e-mail 
address  is  provided  or  by  United  States 
Postal  Service  Express  Mail  or  other 
available  means.  HUD  will  not  make 
determinations  or  respond  to  waiver 
requests  via  telephone.  If  an  applicant 
intends  to  file  multiple  funding 
requests,  each  request  for  waiver  to  the 
application  submission  process  must  be 
filed  separately.  HUD  will  inform 
applicants  whether  or  not  their  waiver 
request  has  been  granted.  In  the  event  a 
waiver  is  granted,  the  date  and  time  the 
application  is  received  by  HUD  in  the 
office  or  offices  designated  in  the 
response  granting  the  waiver,  will  be  the 
basis  upon  which  placement  in  the 
funding  queue  is  made.  Paper 
applications  will  be  placed  in  the  same 
funding  queue  as  applications  received 
electronically.  Applicants  should  be 
aware  that  due  to  security  restrictions, 
HUD  no  longer  accepts  applications  by 
hand  delivery. 

rV.  Application  and  Submission 
Information 

A.  Addresses  to  Request  Application 
Package.  All  application  information  is 
available  from  http://www.grants.gov  at 
http://www.grants.gov/applicants/ 
apply _f or _grants.isp.  If  you  have 
difficulty  accessing  the  information,  you 
can  receive  customer  support  from 


Grants.gov  by  calling  the  help  line  at 
800-518-Grants  or  by  sending  an  e-mail 
to  support@grants.gov.  If  you  do  not 
have  access,  you  may  obtain  an  ECRP 
application  by  calling  the  NOFA 
Information  Center  at  (voice):  800- 
HUD-8929  (800-483-8929).  Persons 
with  a  hearing  or  speech  impairment 
may  access  this  number  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  800-877-8339.  Please  be  sure 
to  provide  your  name,  address 
(including  zip  code),  and  telephone 
number  (including  area  code). 

1.  Multiple  Apjflications.  Owners  may 
not  submit  multiple  applications  for  the 
same  elderly  housing  development. 

HUD  will  only  accept  one  ECRP 
application  per  project  under  this 
NOFA. 

2.  For  Technical  Assistance.  Before 
the  ECRP  funding  expiration,  HUD  staff 
will  be  available  to  provide  you  with 
general  guidance  and  technical 
assistance.  However,  HUD  staff  is  not 
permitted  to  assist  in  preparing  your 
application.  For  technical  support  for 
downloading  the  ECRP  application  or 
submitting  the  application,  call  the  toll 
free  Grants.gov  Customer  Support  line 
at  1-800-518-Grants  or  send  an  e-mail 
message  to  support@grants.gov. 

B.  Content  and  Form  of  Application 
Submission.  There  are  9  required 
exhibits  under  the  ECRP,  including 
prescribed  forms.  Your  application  must 
include  all  of  the  information,  materials, 
forms,  and  exhibits  listed  below  (Please 
see  the  General  Section  for  instructions 
on  how  to  submit  third  party  and  other 
documents  such  as  hank  statements, 
project  plan  and  construction  schedule, 
etc.): 

1.  Exhibit  I.  A  request  in  letter  form 
and  signed  by  the  owner.  Requests 
signed  by  a  consultant  or  management 
agent  on  behalf  of  the  owner  are  not 
acceptable.  The  letter  must  identify  the 
basis  for  the  emergency  declaration  and 
how  it  impacts  the  health  and  safety  of 
the  tenants,  as  well  as  what  would 
happen  if  the  emergency  repairs  were 
not  made  immediately.  The  request 
must  also  identify  the  repairs  proposed 
and  cost  to  correct  the  emergency  for 
which  funding  is  requested.  Note: 

Repair  items  identified  on  the  REAC 
physical  inspection  report  are  not 
sufficient  to  he  classified  as  emergency 
in  nature.  Include  brief  narratives 
explaining  how  all  of  the  eligibility 
(Section  III,  A.  and  B.)  and  other 
requirements  (Section  III.  E.,  F.  and  G.) 
in  this  NOFA  have  been  met. 

2.  Exhibit  II.  The  estimate  for  the  cost 
is  to  be  written  in  a  manner  that 
specifically  describes  the  scope  of  work 
to  be  performed,  provides  an  estimate  of 
the  cost  of  the  work  to  be  performed. 
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and  provides  an  explanation  of  the  basis 
for  the  estimate.  The  estimate  provided 
for  the  cost  of  each  action  item  must  be 
reasonable  and  current  (within  6 
months  prior  to  application 
submission). 

3.  Exhibit  III.  Evidence  that 
demonstrates  the  repairs  cannot  be 
corrected  at  a  cost  that  can  be  absorbed 
within  the  operating  budget  or  by  use  of 
the  reserve  for  replacement  funds  in 
excess  of  $1,000  per  unit  and  all 
available  residual  receipts  funds. 

Include  bank  statements,  Reserve  for 
Replacement  analysis,  project  budget 
analysis,  etc.  If  the  total  cost  to 
eliminate  the  emergency  repair  exceeds 
$500,000,  identification  of  other  sources 
that  will  be  used  is  needed. 

4.  Exhibit  IV.  Provide  a  project  plan 
and  construction  schedule  for 
substantially  completing  the  repairs 
within  6  months,  but  no  longer  than  12 
months  from  the  date  of  the  grant 
award. 

5.  Exhibit  V.  Provide  evidence  that  the 
owner  notified  the  tenants  of  the  plans 
to  apply  for  this  grant. 

6.  Exhibit  VI.  Provide  the  current 
approved  Affirmative  Fair  Housing 
Marketing  Plan  that  is  less  than  5  years 
old. 

7.  Exhibit  VII.  Provide  a  description  of 
any  unsuccessful  attempts  the  owner 
has  made  to  acquire  funding  from  other 
sources,  including  letters  of  denial  from 
funding  sources,  to  complete  the 
outstanding  emergency  capital  repairs. 

8.  Exhibit  VIII.  Provide  a  description 
of  any  previous  grants  or  loans  received 
by  the  project  during  the  past  3  years 
from  the  effective  date  of  the  NOFA. 

9.  Exhibit  IX.  Forms  and 
Certifications: 

1.  Form  SF-424  Application  for 
Federal  Assistance. 

2.  HUD-2880  Applicant/Recipient/ 
Update/Disclosure  Report. 

3.  HUD-96011  “Third  Party 
Documentation  Facsimile  Transmittal”. 

4.  SF-LLL,  Disclosure  of  Lobbying 
activities,  if  applicable. 

5.  Code  of  Conduct,  if  applicable. 

Application  Submission:  (Refer  to 

Section  IV.  of  the  General  Section  for 
further  instructions  on  the  delivery  and 
receipt  of  applications.)  If  an  applicant 
does  not  follow  the  faxing  instructions, 
HUD  will  not  be  able  to  match  faxes  to 
an  electronic  application  submission. 
Faxed  documents  will  only  be  accepted 
as  part  of  an  electronic  application 
submission.  HUD  will  not  accept 
applications  for  review  sent  in  entirely 
by  fax  nor  accept  applications  by  fax 
from  applicants  granted  a  waiver  to  the 
electronic  application  submission 
requirement. 

C.  Other  Submission  Requirements. 


.  1.  Application  Submission  and 
Receipt  Procedures.  Unless  you  received 
a  waiver  to  the  electronic  application 
submission  requirements,  your 
completed  EC^  application  must  be 
submitted  via  http://www.grants.gov/ 
applicants/appl^or jgrants.jsp  and  must 
be  received  and  validated  by  Grants.gov. 
Refer  to  Section  IV.F.  of  the  General 
Section  for  additional  information  on 
application  submission  requirements. 

2.  Electronic  Delivery.  The  Grants.gov 
Web  site  offers  a  simple,  unified 
application  process.  There  ^u•e  several 
registration  steps  applicants  need  to 
complete.  Further  iiiformation  is 
contained  in  the  General  Section.  ECRP 
applicants  should  also  read  HUD’s 
Federal  Register  Notice  on  Early 
Registration  which  can  be  found  on 
HUD’s  Web  site  at  http://www.hud.gov/ 
offices/adm/gran  ts/fun  dsa  vail,  cfm . 

3.  Instructions  on  how  to  submit 
electronically  are  outlined  in  HUD’s 
“Desktop  User’s  Guide”  located  on 
HUD’s  Grants  Web  site  at:  http:// 
www.h  u  d. gov /gran  ts/ index,  dfm . 

4.  Waiver  of  Electronic  Submission 
Requirement.  See  Section  III.H.  of  this 
notice  for  information  regarding  waivers 
of  the  electronic  submission 
requirement. 

5.  Hubs  and  Field  Offices  Addresses. 
If  you  are  granted  a  waiver  to  the 
electronic  application  submission 
requirement,  your  waiver  approval  will 
provide  the  information  on  the  number 
of  copies  of  the  application  you  are 
required  to  submit  and  where  to  submit 
the  application.  If  you  send  your 
application  to  the  wrong  Hub  Office,  it 
will  be  rejected. 

V.  Application  Review 

A.  Applications  with  deficiencies  will 
not  be  processed.  HUD  will  require  that 
owners  revise  and  resubmit  an 
application  to  meet  review 
requirements.  Applications  not  meeting 
requirements  will  be  taken  out  of  queue 
when  the  applicant  is  notified  of 
deficiencies  and  the  applicant  asked  to 
resubmit  the  application  again  as  a  new 
application  with  the  noted  weaknesses 
cured.  The  resubmitted  application  will 
be  processed  as  a  new  request  in  the 
order  in  which  it  is  received  and 
validated  by  Grants.gov  if  filed 
electronically,  or  received  by  the 
appropriate  HUD  office. 

B.  Only  those  ECRP  applications  that 
meet  all  threshold  requirements  will  be 
eligible  to  receive  an  award. 
Applications  that  do  not  pass  the 
requirements  will  be  rejected. 

C.  Review  Process.  HUD  staff  teams 
will  review  ECRP  applications.  All 
applications  will  be  either  approved  or 
disapproved.  If  your  application  meets 


all  program  eligibility  requirements  it 
may  be  awarded  the  requested  grant 
funds. 

VI.  Award  Administration  Information 

A.  Award  Notices 

1.  The  Grant  Agreement,  and  the 
Form  HUD-1044,  signed  by  both  the 
Recipient  and  Grant  Officer,  shall  serve 
as  the  obligating  documents. 
Unsuccessful  applicants  will  be 
notified,  by  mail,  within  30  days  of  the 
announcement  of  the  awards. 

2.  Adjustments  to  Funding.  HUD  will 
not  fund  any  portion  of  your  application 
that  is  not  eligible  for  funding  under 
specific  program  statutory  or  regulatory 
requirements;  does  not  meet  the 
requirements  of  this  notice;  or  may  be 
duplicative  of  other  funded  programs  or 
activities.  Only  the  eligible  portion  of 
your  application  will  be  funded. 

B.  Reporting 

1.  Progress  Report.  Recipients  of 
funding  under  this  program  NOFA  shall 
submit  a  progress  report  every  six 
months  after  the  effective  date  of  the 
Grant  Agreement.  HUD  is  requiring 
performance-based  management  and 
therefore,  every  six  months  owners  must 
report  their  progress  in  attaining  the 
goals  and  objectives  they  proposed  in 
their  application.  Each  semi-annual 
report  must  identify  and  explain  any 
deviations  (positive  or  negative)  from 
outputs  and  outcomes  proposed  and 
approved  by  HUD,  including  budgetary 
and  scheduling  deviations. 

2.  Racial  and  Ethnic  Data.  HUD 
requires  that  funded  recipients  collect 
racial  and  ethnic  beneficiary  data.  HUD 
has  adopted  the  Office  of  Management 
and  Budget’s  Standards  for  the 
Collection  of  Racial  and  Ethnic  Data.  In 
view  of  these  requirements,  you  should 
use  HUD-27061 — Racial  and  Ethnic 
Data  Reporting  Form  (instructions  for  its 
use)  found  on  http://www.HUDclips.org. 

VII.  Agency  Contact(s) 

A.  For  Further  Information  and 
Technical  Assistance.  You  should 
contact  the  HUD  Multifamily  Hub  in 
your  geographical  area.  For  a  list  of 
HUD  Multifamily  Hub  Offices,  see 
HUD’s  Web  site  at  http://www.hud.gov/ 
offices/adm/grants/fundavail.cfm.  You 
may  also  contact  G.  Dewayne 
Kimbrough,  Director,  Grant  and  Housing 
Assistance  Field  Support  Division, 
Office  of  Multifamily  Housing,  Room 
6146,  at  (202)  708-3000,  extension  4160' 
for  questions  regarding  the  ECRP  grant 
award  process.  This  is  not  a  toll-free 
number.  Mr.  Kimbrough  can  be  reached 
by  e-mail  at 

G.DeWayne.Kimbrough@hud.gov.  If  you 
have  a  hearing  or  speech  impairment, 
you  may  access  the  telephone  number 
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via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  800-877- 
8339. 

VIII.  Other  Information 

A.  Paperwork  Reduction  Act.  The 
information  collection  requirements 
contained  in  this  document  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520)  and  assigned  OMB  control 
number  2502-0542.  In  accordance  with 
the  Paperwork  Reduction  Act,  HUD  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  the  collection 
displays  a  currently  valid  OMB  control 
number.  Public  reporting  burden  for  the 
collection  of  information  is  estimated  to 
average  80  hours  per  respondent  for  the 
application.  This  includes  the  time  for 
collecting,  reviewing,  and  reporting  the 
data  for  the  application.  The 
information  will  be  used  for  grantee 
selection  and  monitoring  the 
administration  of  funds.  Response  to 
this  request  for  information  is  required 
in  order  to  receive  the  benefits  to  be 
derived. 

B.  Environmental  Review.  A  Finding 
of  No  Significant  Impact  (FONSI)  with 
respect  to  the  environment  has  been 
made  for  this  notice  in  accordance  with 
HUD  regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332(2)(C)).  The  FONSI 
is  available  for  public  inspection 
between  8  a.m.  and  5  p.m.  Eastern  Time, 
Monday  through  Friday,  except  federal 
holidays,  in  the  Office  of  the  General 
Counsel,  Regulations  Division,  Room 
10276,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.,  Washington,  DC  20410—0500.  Due 
to  security  measures  at  the  HUD 
Headquarters  building,  please  schedule 
an  appointment  to  review  the  FONSI  by 
calling  the  Regulations  Division  at  (202) 
708—3055  (this  is  not  a  toll-free 
number). 

Dated:  November  12,  2008. 

Ronald  Y.  Spraker, 

Acting  General  Deputy  Assistant  Secretary 
for  Housing. 

[FR  Doc.  E8-27663  Filed  11-21-08;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5233-N-01] 

Notice  of  Funding  Availability  for 
Fiscal  Year  (FY)  2008  Family 
Unification  Program  (FUP) 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  Funding  Availability 
(NOFA). 

SUMMARY:  This  Notice  of  Funding 
Availability  (NOFA)  announces  the 
availability  of  approximately  $20 
million  for  incremental  voucher 
assistance  to  provide  adequate  housing 
as  a  means  to  promote  family 
unification  through  the  FUP.  This 
NOFA  is  governed  by  the  information 
and  instructions  found  in  the  Notice  of 
HUD’s  FY2008  Notice  of  Funding 
Availability;  Policy  Requirements  and 
General  Section  (General  Section)  to 
HUD’s  FY2008  NOFAS  for  Discretionary 
Programs  that  HUD  published  in  the 
Federal  Register  on  March  19,  2008  (73 
FR  14882),  the  SuperNOFA  Introduction 
published  on  May  12,  2008  (73  FR 
27032),  and  the  correction  published  on 
June  12,  2008  (73  FR  33446). 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  specific  program 
requirements  should  be  directed  to  the 
agency  contact  identified  in  this 
program  NOFA.  Questions  regarding  the 
March  10,  2008  (73  FR  12751),  Notice  of 
FY2008  Opportunity  to  Register  Early 
and  Other  Important  Information  for 
Electronic  Application  Submission  Via 
Grants.gov,  the  General  Section  of 
March  19,  2008,  the  SuperNOFA 
Introduction  of  May  12,  2008,  or  the 
correction  of  June  12,  2008,  should  be 
directed  to  the  Office  of  Departmental 
Grants  Management  and  Oversight  at 
(202)  708-0667  (this  is  not  a  toll-free 
number)  or  the  NOFA  Information 
Center  at  (800)  HUD-8929  (toll-ft’ee). 
Persons  with  hearing  or  speech 
impairments  may  access  these  numbers 
via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339.  The  NOFA  Information  Center  is 
open  between  the  hours  of  10:00  a.m. 
and  6:30  p.m.  eastern  time,  Monday 
through  Friday,  except  federal  holidays. 

Overview  Information 

A.  Federal  Agency  Name:  Office  of 
Public  and  Indian  Housing,  Office  of 
Public  Housing  and  Voucher  Programs, 
HUD. 

B.  Funding  Opportunity  Title:  Family 
Unification  Program  (FUP). 

C.  Announcement  Type:  Initial 
Announcement. 


D.  Funding  Opportunity  Number:  The 
Federal  Register  number  for  this  NOFA 
is  FR-5233-N-01.  The  Office  of 
Management  and  Budget  (OMB) 
paperwork  approval  number  is  pending. 

E.  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Number:  14.880, 
Family  Unification  Program. 

F.  Application  Deadline:  The 
application  deadline  date  is  January  28, 
2009.  Applications  must  be  received 
and  validated  by  Grants.gov  by  the 
deadline  date.  Validation  may  take  up  to 
72  hours.  Please  see  section  I.V.C  of  the 
FY  2008  General  Section  published 
March  19,  2008  (73  FR  14882),  for 
electronic  submission  and  receipt 
requirements. 

G.  Additional  Information:  The 
purpose  of  the  FUP  is  to  promote  family 
unification  by  providing  Housing 
Choice  Vouchers  (HCVs)  to  families  for 
whom  the  lack  of  adequate  housing  is  a 
primary  factor  in'  the  separation,  or  the 
threat  of  imminent  separation,  of 
children  from  their  families  and  to 
youths  18  to  21  years  old  who  left  foster 
care  at  age  16  or  older  and  lack  adequate 
housing. 

Public  Housing  Agencies  (PHAs) 
interested  in  applying  for  funding  under 
this  announcement  should  carefully 
review  the  FY  2008  General  Section 
published  March  19,  2008  (73  FR 
14882):  The  URL  for  the  HUD  FY  2008 
General  Section  is  http://www.hud.gov/ 
utilities/intercept.cfm?/offices/adm/ 
grants/nofaOS/gensec.pdf. 

Full  Text  of  Announcement 
I.  Funding  Opportunity  Description 

A.  Authority  and  Program 
Description:  FUP  is  authorized  hy 
section  8(x)  of  the  United  States 
Housing  Act  of  1937  {42  U.S.G. 

1437(X)}.  Title  II  of  Division  K  of  the 
Consolidated  Appropriations  Act,  2008 
(Pub.  L.  110-161,  December  26,  2008), 
provided  $20  million  for  incremental 
voucher  assistance  through  the  FUP. 

FUP  is  a  program  under  which 
vouchers  are  provided  to  families  for 
whom  the  lack  of  adequate  housing  is  a 
primary  factor  in  the  imminent 
placement  of  the  family’s  child,  or 
children,  in  out-of-home  care;  or  the 
delay  in  the  discharge  of  the  child,  or 
children,  to  the  family  from  out-of-home 
care.  Youths  at  least  18  years  old  and 
not  more  than  21  years  old  (have  not 
reached  22nd  birthday)  who  left  foster 
care  at  age  16  or  older  and  who  do  not 
have  adequate  housing  are  also  eligible 
to  receive  housing  assistance  under  the 
FUP.  A  FUP  voucher  issued  to  such  a 
youth  may  only  be  used  to  provide 
bousing  assistance  for  the  youth  for  a 
maximum  of  18  months. 
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Vouchers  awarded  under  the  FUP  are 
administered  hy  PHAs  under  HUD’s 
regulations  for  the  HCV  program  (24 
CFR  part  982).  Further,  PHAs  must 
modify  their  selection  preference  system 
to  permit  the  selection  of  FUP-eligihle 
families  and/or  FUP-eligihle  youths  to 
which  the  PHA  intends  to  issue  FUP 
vouchers  with  available  funding 
provided  hy  HUD  for  this  purpose. 
Additionally,  funding  under  this  NOFA 
may  only  be  used  to  provide  tenant- 
based  housing  assistance,  as  prescribed 
by  section  8(x)  of  the  U.S.  Housing  Act 
of  1937,  so  as  to  allow  FUP-eligihle 
families  and  youths  a  choice  in  their 
selection  of  decent,  safe,  and  affordable 
units  on  the  private  market. 

B.  Definitions:  The  following 
definitions  apply  to  the  funding 
authority  available  under  this  funding 
announcement. 

1.  The  terms  “FUP-eligihle  family”  and 
“FUP-eligihle  youth” 

a.  Are  defined  as: 

(1)  A  FUP-eligihle  family  is  a  family 
that  the  public  child  welfare  agency 
(PCWA)  has  certified  as  a  family  for 
whom  the  lack  of  adequate  housing  is  a 
primary  factor  in  the  imminent 
placement  of  the  family’s  child,  or 
children,  in  out-of-home  care,  or  in  the 
delay  of  discharge  of  a  child,  or 
children,  to  the  family  from  out-of-home 
care,  and  that  the  PHA  has  determined 
is  eligible  for  a  HCV. 

(2)  A  FUP-eligihle  youth  is  a  youth 
that  the  PCWA  has  certified  to  be  at 
least  18  years  old  and  not  more  than  21 
years  old  (has  not  reached  his/her  22nd 
birthday)  who  left  foster  care  at  age  16 
or  older  and  who  does  not  have 
adequate  housing,  and  that  the  PHA  has 
determined  is  eligible  for  a  HCV. 

2.  Lack  of  Adequate  Housing 

a.  The  lack  of  adequate  housing 
means:  * 

(1)  A  family  or  youth  is  living  in 
substandard  or  dilapidated  housing;  or 

(2)  A  family  or  youth  is  homeless:  or 

(3)  A  family  or  youth  is  displaced  by 
domestic  violence;  or 

(4)  A  family  or  youth  is  living  in  an 
overcrowded  unit;  or 

(5)  A  family  or  youth  is  living  in 
housing  not  accessible  to  its  disabled 
child  or  children  due  to  the  nature  of 
the  disability. 

3.  Substandard  Housing 

a.  A  family  or  youth  is  living  in 
substandard  housing  if  the  unit  where 
the  family  or  youth  lives: 

(1)  Is  dilapidated; 

(2)  Does  not  have  operable  indoor 
plumbing; 


(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of 
a  family  or  youth; 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family  or  youth; 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service; 

(6)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(7)  Should,  but  does  not,  have  a 
kitchen;  or 

(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

4.  Dilapidated  Housing 

a.  Dilapidated  housing  means: 

(1)  A  family  or  youth  is  living  in  a 
housing  unit  that  is  dilapidated  if  the 
unit  where  the  family  or  youth  lives 
does  not  provide  safe  and  adequate 
shelter,  and  in  its  present  condition 
endangers  the  health,  safety,  or  well¬ 
being  of  a  family  or  youth,  or  the  unit 
has  one  or  more  critical  defects,  or  a 
combination  of  intermediate  defects  in 
sufficient  number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  result  from  original 
construction,  from  continued  neglect  or 
lack  of  repair  or  from  serious  damage  to 
the  structure. 

5.  Homeless 

a.  A  homeless  family  includes  any 
person  (including  a  youth)  or  family 
that: 

(1)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  residence;  and 

(2)  Has  a  primary  nighttime  residence 
that  is: 

(a)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing); 

(b)  An  institution  that  provides  a 
temporary  residence  for  persons 
intended  to  be  institutionalized;  or 

(c)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

6.  Displaced  by  Domestic  Violence 

a.  A  family  or  youth  is  displaced  by 
domestic  violence  if: 

(1)  The  applicant  has  vacated  a 
housing  unit  because  of  domestic 
violence;  or 

(2)  The  applicant  lives  in  a  housing 
unit  with  a  person  who  engages  in 
domestic  violence. 

(3)  “Domestic  violence”  means  felony 
or  misdemeanor  crimes  of  violence 
committed  by  a  ciurent  or  former 
spouse  of  the  victim,  by  a  person  with 
whom  the  victim  shares  a  child  in 


common,  by  a  person  who  is 
cohabitating  with  or  has  cohabitated 
with  the  victim  as  a  spouse,  by  a  person 
similarly  situated  to  a  spouse  of  the 
victim  under  the  domestic  or  family 
violence  laws  of  the  jurisdiction 
receiving  grant  monies,  or  by  any  other 
person  against  an  adult  or  youth  victim 
who  is  protected  from  that  person’s  acts 
under  the  domestic  or  family  violence 
laws  of  the  jurisdiction. 

7.  Living  in  Overcrowded  Housing 

a.  A  family  or  youth  is  considered  to 
be  living  in  an  overcrowded  unit  if  it 
meets  the  following  separate  criteria  for 
a  family  or  youth  as  follows: 

(1)  The  family  is  separated  from  its 
child  (or  children)  and  the  parent(s)  are  ' 
living  in  an  otherwise  standard  housing 
unit,  but,  after  the  family  is  re-united, 
the  parents’  housing  unit  would  be 
overcrowded  for  the  entire  family  and 
would  be  considered  substandard:  or 

(2)  The  family  is  living  with  its  child 
(or  children)  in  a  Unit  that  is 
overcrowded  for  the  entire  family  and 
this  overcrowded  condition  may  result 
in  the  imminent  placement  of  its  child 
(or  children)  in  out-of-home  care. 

(3)  The  youth  is  living  in  a  unit  that 
is  overcrowded. 

For  purposes  of  the  above  paragraph, 
the  PHA  may  determine  whether  the 
unit  is  “overcrowded”  in  accordance 
with  PHA  subsidy  standards. 

8.  Detained  Family  Member 

a.  FUP-eligible  family  or  FUP-eligible 
youth ’s  family  may  not  include: 

(1)  Person  imprisoned  or  otherwise 
detained  pursuant  to  an  Act  of  the 
Congress  or  a  State  law. 

9.  Public  Child  Welfare  Agency  (PCWA) 

a.  The  PCWA  means: 

(1)  The  public  agency  that  is 
responsible  under  applicable  State  law 
for  determining  that  a  child  is  at 
imminent  risk  of  placement  in  out-of¬ 
home  care  or  that  a  child  in  out-of-home 
care  under  the  supervision  of  the  public 
agency  may  be  returned  to  his  or  her 
family,  or  that  a  youth  left  foster  care  at 
age  16  or  older  and  is  at  least  18  years 
old  and  not  more  than  21  years  old. 

n.  Award  Information 

A.  Available  Funds:  This  NOFA 
announces  the  availability  of  $20 
million  for  applications  for  the  FY  2008 
FUP  which  will  provide  voucher 
assistance  to  approximately  2,840  FUP 
eligible  families  and  youths.  The  $20 
million  will  be  used  to  fund 
applications  submitted  by  PHA’s  for 
HCVs  to  be  issued  to  families  for  whom 
the  lack  of  adequate  housing  is  a 
primary  factor  in  the  separation,  or  the 
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C.  Other 


threat  of  imminent  separation,  of 
children  from  their  families;  and/or 
youths  18  to  21  years  old  who  left  foster 
care  at  age  16  or  older  and  who  lack 
adequate  housing. 

B.  Maximum  Voucher  Request:  The 
total  number  of  vouchers  that  a  PHA 
may  apply  for  will  be  based  upon  the 
size  of  the  PHA.  PHAs  with  a  HCV 
program  of  2000  or  more  units  under  an 
ACC  may  apply  for  funding  that  will 
support  approximately  100  units.  PHAs 
with  a  HCV  program  of  500  units  to 
1999  units  may  apply  for  funding  that 
will  support  approximately  50  units. 
PHAs  with  a  HCV  program  of  less  than 
500  units  under  an  ACC  may  apply  for 
funding  that  will  support  approximately 
25  units. 

C.  Lottery:  If  more  approvable 
applications  are  submitted  in  FY  2008 
than  funding  available  under  this 
NOFA,  a  national  lottery  will  be 
conducted  to  select  approvable 
applications.  See  section  V.B.  of  this 
NOFA  regarding  the  lottery  procedures 
to  be  followed. 

D.  Unfunded  Approvable 
Applications:  PHAs  with  approvable 
applications  that  are  not  funded,  in 
whole  or  in  part,  due  to  insufficient 
funds  available  under  this  FUP  NOFA 
or  HUD  error,  shall  be  funded  first  in  FY 
2009  provided  HUD  receives  additional 
appropriations  for  the  FUP  in  FY  2009. 

III.  Eligibility  Information 

A.  Eligible  Applicants:  PHAs  are  the 
eligible  applicants  and  may  submit  only 
one  application  under  this  NOFA.  This 
one  application  per  PHA  limit  applies 
regardless  of  whether  the  PHA  is  a  State 
or  regional  PHA,  except  in  those 
instances  where  such  a  PHA  has  more 
than  one  PHA  code  number  due  to  its 
operating  under  the  jurisdiction  of  more 
than  one  HUD  Field  Office.  In  such 
instance,  a  separate  application  under 
each  code  shall  be  considered  for 
funding  with  the  cumulative  total  of 
vouchers  applied  for  under  the 
applications  not  to  exceed  the 
maximum  number  of  vouchers  the  PHA 
is  eligible  to  apply  for  under  section 
II.B.  of  this  NOFA;  i.e.,  no  more  than  the 
number  of  vouchers  the  same  PHA 
would  be  eligible  to  apply  for  if  it  had 
only  one  PHA  code  number.  Please  note 
that  a  contract  administrator  that  does 
not  have  an  annual  contributions 
contract  (ACC)  with  HUD  for  HCVs,  but 
constitutes  a  PHA  under  24  CFR 
791.102  by  reason  of  its  administering 
HCVs  on  behalf  of  another  PHA,  shall 
not  be  eligible  to  submit  an  application 
under  this  NOFA. 

B.  Cost  Sharing  or  Matching:  None 
required. 


1.  Threshold  Requirements. 

a.  All  applicants  must  meet  the 
threshold  requirements  under  Section 
III.C.  of  the  FY  2008  General  Section 
with  the  following  exceptions: 

(1)  Section  III.C.2.d.  (Conducting 
Business  in  Accordance  with  Core 
Values  and  Ethical  Standards).  To 
reflect  core  values,  all  applicant  PHAs 
shall  develop  and  maintain  a  written 
code  of  conduct  in  the  PHA’s 
administrative  plan  that:  (a)  Requires 
compliance  with  the  conflict  of  interest 
requirements  of  the  HCV  program  cited 
in  24  CFR  982.161;  and  (b)  Prohibits  the 
solicitation  or  acceptance  of  gifts  or 
gratuities  in  excess  of  a  nominal  value 
by  an  officer  or  employee  of  the  PHA  or 
any  contractor,  subcontractor,  or  agent 
of  the  PHA.  The  PHA’s  administrative 
plan  shall  state  the  PHA’s  policies 
concerning  PHA  administrative  and 
disciplinary  remedies  for  violation  of 
the  PHA’s  code  of  conduct.  The  PHA 
shall  inform  all  officers,  employees  and 
agents  of  its  organization,  of  the  PHA’s 
code  of  conduct. 

(2)  Section  III.C.4.b.  (1)  through  (3) 
(Specific  Steps  to  Affirmatively 
Furthering  Fair  Housing).  The  PHA 
must  comply  with  Section  III.C.4.b.  of 
the  General  Section;  the  exceptions  only 
apply  to  providing  specific  steps  in  the 
application.  In  addition,  prior  to  the 
application  due  date  under  this  NOFA, 
each  applicant  must  submit  to  the 
public  housing  director  in  the 
applicant’s  local  HUD  field  office  an 
addendum  to  the  applicant’s  HCV 
administrative  plan  that  outlines 
reasonable  steps  the  applicant  will  take 
to  affirmatively  further  fair  housing  in 
regards  to  the  vouchers  awarded  under 
this  NOFA.  Reasonable  steps  must 
include: 

(a)  Identifying  and  ensuring 
certification  of  FUP  eligible  families  and 
youth  that  may  be  on  the  PHA’s  waiting 
list  and  ensuring  that  the  family  or 
youth  maintain  their  original  position 
on  the  waiting  list  after  certification. 

(b)  Appropriately  placing  all  FUP 
eligible  families  and  youth  referred  from 
the  PCWA  on  the  HCV  waiting  list  in 
order  of  first  come,  first  served. 

(c)  Informing  applicants  on  how  to 
file  a  fair  housing  complaint  including 
the  provision  of  the  toll  free  number  for 
the  Housing  Discrimination  Hotline:  1- 
800-669-9777. 

Further,  an  applicant  must  comply 
with  the  affirmatively  furthering  fair 
housing  requirements  of  24  CFR  Section 
903. 7(o)  by:  (1)  Examining  its  programs 
or  proposed  programs;  (2)  identifying 
any  impediments  to  fair  housing  choice 
within  those  programs;  (3)  addressing 


those  impediments  in  a  reasonable 
fashion  in  view  of  the  resources 
available;  (4)  working  with  local 
jurisdictions  to  implement  any  of  the 
jurisdiction’s  initiatives  to  affirmatively 
further  fair  housing  that  require  the 
PHA’s  involvement;  and  (5)  maintaining 
records  reflecting  these  analyses  and 
actions.  Further,  applicant  PHAs  are 
encouraged  to  take  the  following 
proactive  steps  in  addressing 
accessibility  problems  for  persons  with 
disabilities;  (1)  Where  requested  by  an 
individual,  assist  program  applicants 
and  participants  to  gain  access  to 
supportive  services  available  within  the 
community,  but  not  require  eligible 
applicants  or  participants  to  accept 
supportive  services  as  a  condition  of 
continued  participation  in  the  program; 

(2) .Identify  public  and  private  funding 
sources  to  assist  participants  with 
disabilities  in  covering  the  costs  of 
structural  alterations  and  other 
accessibility  features  that  are  needed  as 
accommodations  for  their  disabilities; 

(3)  Not  deny  persons  who  qualify  for  a 
HCV  under  this  program  other  housing 
opportunities,  or  otherwise  restrict 
access  to  PHA  programs  to  eligible 
applicants  who  choose  not  to 
participate;  (4)  Provide  housing  search 
assistance;  (5)  In  accordance  with  rent 
reasonableness  requirements,  approve 
higher  rents  to  owners  that  provide 
accessible  units  with  structural 
modifications  for  persons  with 
disabilities;  and  (6)  Provide  technical 
assistance,  through  referrals  to  local  fair 
housing  and  equal  opportunity  offices, 
to  owners  interested  in  making 
reasonable  accommodations  or  units 
accessible  to  persons  with  disabilities. 

b.  The  PHA  must  not  have  any  mhjor 
unresolved  program  management 
findings  from  an  Inspector  General’s 
audit,  HUD  management  review  or 
Independent  Public  Accountant  (IPA) 
audit  for  the  PHA’s  HCV  program  or 
other  signflicant  program  compliance 
problems  that  were  not  resolved  prior  to 
this  NOFA’s  application  deadline.  Major 
program  management  findings,  or 
significant  program  compliance 
problems,  are  those  that  would  cast 
doubt  on  the  capacity  of  the  applicant 
to  effectively  administer  any  new  HCV 
funding  in  accordance  with  applicable 
HUD  regulatory  and  statutory 
requirements. 

c.  The  PHA  must  not  be  involved  in 
litigation  where  HUD  determines  that 
the  litigation  may  seriously  impede  the 
ability  of  the  applicant  to  administer  the 
vouchers. 

d.  Program  Threshold  Requirements. 
To  be  eligible  for  funding  in  response  to 
this  NOFA,  the  applicant  must  meet  the 
following  program  threshold 
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requirements  and  receive  at  least  50 
points  of  the  maximum  100  total  points 
that  could  he  received  for  Threshold 
Criterion  2,  Efforts  of  PH  A  to  Provide 
Area-Wide  Housing  Opportunities  for 
Families. 

(1)  Threshold  Criterion  1:  Unmet 
Housing  Needs. 

(a)  This  criterion  requires  the  PHA  to 
demonstrate  the  need  for  an  equal  or 
greater  number  of  HCVs  than  it  is 
requesting  under  this  NOFA.  The  PHA 
must  assess  and  document  the  unmet 
housing  need  for  its  geographic 
jurisdiction  of: 

(1)  Families  for  whom  the  lack  of 
adequate  housing  is  a  primary  factor  in 
the  imminent  placement  of  the  family’s 
child  or  children  in  out-of-home  care,  or 
in  a  delay  of  discharge  of  a  child  or 
children  to  the  family  from  out-of-home 
care,  and/or; 

(ii)  Youths  at  least  18  years  old  and 
not  more  than  21  years  old  (have  not 
reached  his/her  22nd  birthday)  who  left 
foster  care  at  age  16  or  older  and  who 
do  not  have  adequate  housing.  The 
results  of  the  assessment  must  include 
a  comparison  of  the  estimated  unmet 
housing  needs  of  such  families  and 
youths  to  the  Consolidated  Plan 
covering  the  PHA’s  jurisdiction.  The 
demonstration. of  need  and  comparison 
to  the  Consolidated  Plan  should  be 
based  on  those  FUP-eligible  families, 

•  and/or  FUP-eligible  youths  that  the  PHA 
is  basing  its  voucher  request  upon  and 
to  which  it  intends  to  issue  FUP 
vouchers. 

(2)  Threshold  Criterion  2:  Efforts  of 
PHA  To  Provide  Area-Wide  Housing 
Opportunities  for  Families  (100  points). 
Many  PHAs  have  undertaken  voluntary 
efforts  to  provide  area-wide  housing 
opportunities  for  families.  The  efforts 
described  in  response  to  this  criterion 
must  be  beyond  those  required  by 
federal  law  or  regulation  such  as  the 
portability  provisions  of  the  HCV 
program.  (See  section  V.A.  of  this  NOFA 
for  points  assigned  for  this  Threshold 
Criterion). 

(3)  Threshold  Criterion  3: 
Memorandum  of  Understanding  (Mou) 
Coordination  Between  PHA  and  Public 
Child  Welfare  Agency  To  Identify  and 
Assist  FUP-Eligible  Families  and  FUP- 
Eligible  Youths. 

The  application  must  include  an 
MOU,  executed  by  the  chief  executive 
officer  of  the  PHA  and  the  PCWA, 
identifying  the  actions  that  the  PHA  and 
the  PCWA  will  take  to  identify  and 
assist  FUP-eligible  families  and/or  FUP- 
eligible  youths,  and  the  resources  that 
each  organization  will  commit  to  the 
FUP.' 

(a)  The  MOU  must  clearly  address,  at 
a  minimum,  the  following: 


(i)  PHA  responsibilities  as  outlined  in 
section  VLB. 3.  of  this  NOFA. 

(ii)  PCWA  responsibilities  as  outlined 
in  section  VI.B.4.  of  this  NOFA. 

(iii)  The  assistance  the  PCWA  will 
provide  to  families  and  youths,  as 
appropriate,  in  locating  housing  units 
and  working  with  landlords  to  secure 
appropriate  eligible  units. 

(iv)  The  PCWA’s  past  experience  in 
administering  a  similar  program. 

(v)  Past  PCWA  and  PHA  cooperation 
in  administering  a  similar  program. 

(vi)  If  the  PHA  intends  to  issue  FUP 
vouchers  to  FUP-eligible  youths,  the 
services  to  be  provided  to  such  youths 
by  the  PCWA,  or  by  another  agency/ 
organization  under  agreement/contract 
to  the  PCWA  to  provide  the  services, 
which  at  a  minimum  must  include  the 
following  for  a  period  of  not  less  than 
the  18  months  a  FUP-eligible  youth  is 
receiving  rental  assistance  through  the 
use  of  a  FUP  voucher. 

(A)  Basic  life  skills  information/ 
counseling  on  money  management,  use 
of  credit,  housekeeping,  proper 
nutrition/meal  preparation;  and  access 
to  health  care  (e.g.,  doctors,  medication, 
and  mental  and  behavioral  health 
services). 

(B)  Counseling  on  compliance  with 
rental  lease  requirements  and  with  HCV 
program  participant  requirements, 
including  assistance/referrals  for 
assistance  on  .security  deposits,  utility 
hook-up  fees,  and  utility  deposits. 

(C)  Providing  such  assurances  to 
owners  of  rental  property  as  are 
reasonable  and  necessary  to  assist  a 
FUP-eligible  youth  to  rent  a  unit  with  a 
FUP  voucher. 

(D)  Job  preparation  and  attainment 
counseling  (where  to  look/how  to  apply, 
dress,  grooming,  relationships  with 
supervisory  personnel,  etc.). 

(E)  Educational  and  career 
advancement  counseling  regarding 
attainment  of  general  equivalency 
diploma  (GED);  attendance/financing  of 
education  at  technical  school,  trade 
school  or  college:  including  successful 
work  ethic  and  attitude  models. 

(F)  Participation  of  FUP-eligible 
youths  in  the  assessment  and 
implementation  of  actions  to  address 
their  needs,  including  the  development 
of  an  individual  case  plan  on  each 
youth  for  services  to  be  received  and  the 
youth’s  commitment  to  the  plan  (youth 
required  to  sign  a  service  plan  agreeing 
to  attend  counseling/training  sessions 
and  to  take  other  actions  as  deemed 
appropriate  to  the  youth’s  successful 
transition  from  foster  care. 

The  MOU  shall  be  considered  by  HUD 
and  the  signatories  (the  PCWA  and  the 
PHA)  as  a  complete  statement  of  the 
responsibilities  of  both  parties  and 


evidence  a  commitment  of  resources  to 
the  FUP.  As  such,  the  document  should 
be  very  specific.  For  instance,  the 
PCWA  must  clearly  indicate  the  amount 
of  time  and  staff  resources  the  PCWA 
will  commit  on  a  continuing  basis  to 
identifying  the  FUP-eligible  families 
and/or  FUP-eligible  youths  to  which 
FUP  vouchers  are  intended  to  be  issued; 
the  length  of  time  it  will  provide  follow¬ 
up  support  services  to  these  FUP- 
eligible  families  and/or  FUP-eligible 
youths  after  they  receive  their  vouchers: 
etc.  A  MOU  that  does  not  contain  the 
information  required  in  this  Threshold 
Criterion  3  will  be  deemed  unacceptable 
and  thereby  the  PHA’s  application  for 
the  FUP  shall  be  determined  to  be 
unacceptable  for  funding. 

(4)  Threshold  Criterion  4:  Public  Child 
Welfare  Agency  Statement  of  Need  for 
Family  Unification  Program. 

The  application  must  include  a 
statement  by  the  PCWA  describing  the 
need  in  the  area  to  be  served  for  a 
program  providing  assistance  to  families 
for  whom  lack  of  adequate  housing  is  a 
primary  factor  in  the  placement  of  the  , 
family’s  children  in  out-of-home  care  or 
in  the  delay  of  discharge  of  the  children 
to  the  family  from  out-of-home  care, 
and/or  youths  age  18  to  21  who  left 
foster  care  at  age  16  or  older  and  who 
lack  adequate  housing,  as  evidenced  by 
the  caseload  of  the  PCWA.  The  PCWA 
must  adequately  demonstrate  that  there 
is  a  need  in  the  PHA’s  jurisdiction  for 
the  FUP  that  is  not  being  met  through 
existing  programs  by  indicating  the 
number  of  FUP-eligible  families  who 
currently  have  children  in  danger  of 
being  placed  in  out-of-home  care  or  who 
cannot  be  returned  from  out-of-home 
care  due  to  inadequate  housing,  and/or 
the  number  of  youths  at  least  18  years 
old  but  not  more  than  21  years  old  (have 
not  yet  reached  their  22nd  birthday) 
who  left  foster  care  at  age  16  or  older 
and  who  do  not  have  adequate  housing. 
The  narrative  must  include  specific 
information  relevant  to  the  area  to  be 
served,  about  homelessness,  family 
violence  re.sulting  in  involuntary 
displacement,  number  and 
characteristics  of  families  who  are 
experiencing  the  placement  of  children 
in  out-of-home  care  or  the  delayed 
discharge  of  children  from  out-of-home 
care  as  the  result  of  inadequate  housing, 
and/or  the  number  and  characteristics  of 
youths  age  18  through  21  released  from 
foster  care  at  age  16  or  older  who  do  not 
have  adequate  housing,  and  the  PCWA’s 
past  experience  in  obtaining  housing 
through  HUD  assisted  programs  and 
other  sources  for  families  and  youths 
lacking  adequate  housing.  The  PCWA’s 
statement  of  need  should  be  based 
solely  on  those  types  of  eligible  FUP 
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voucher  participants;  i.e.,  FUP-eligible 
families  and/or  FUP-eligible  youths  to 
which  the  PHA  may  issue  FUP 
vouchers. 

d.  Each  applicant  must  meet  the  PIC 
reporting  requirements  under  PIH 
Notice  2007-29  (HA)  that  will  be 
assessed  for  the  month  immediately 
preceding  the  month  in  which  the 
applications  under  this  NOFA  are  due. 
This  threshold  requirement  will  not 
apply  to  MTW  agencies. 

e.  Each  applicant  must  have  achieved 
points  (15  or  20)  under  the  Section  8 
Management  Assessment  Program 
(SEMAP)  leasing  indicator  (24  CFR 
Section  985. 3(n))  and  not  be  designated 
as  troubled  for  its  most  recent  assessed 
fiscal  year.  MTW  agencies  that  are  not 
required  to  report  under  SEMAP  shall 
be  held  to  the  95  percent  lease-up  and 
budget  authority  utilization 
requirements  referenced  above.  These 
MTW  agencies  are  required  to  submit  a 
certification  with  their  application 
certifying  that  they  are  not  required  to 
report  under  SEMAP,  and  that  they 
meet  the  95  percent  lease-up  or  budget 
authority  utilization  requirements. 

f.  Each  applicant  must  have  their  PHA 
plans  approved  for  its  current  FY  by  the 
submission  date  of  this  NOFA. 

g.  The  PHA  applicant  must  not  have 
any  major  unresolved  program 
management  findings  from  an  Inspector 
General  Audit,  HUD  management 
review  or  Independent  Public 
Accountant  (IPA)  audit  for  the  PHA’s 
HCV  program  or  other  significant 
program  compliance  problems  that  were 
not  re.solved  prior  to  this  NOFA’s 
application  deadline.  Major  program 
management  findings,  or  significant 
program  compliance  problems,  are  those 
that  would  cast  doubt  on  the  capacity  of 
the  applicant  to  effectively  administer 
any  new  HCV  funding  in  accordance  " 
with  applicable  HUD  regulatory  and 
statutory  requirements. 

h.  The  PHA  must  not  be  involved  in 
litigation  where  HUD  determines  that 
the  litigation  may  seriously  impede  the 
ability  of  the  applicant  to  administer  the 
vouchers. 

IV.  Application  and  Submission 
Information 

A.  Address  to  Request  Application 
Package.  Applicants  may  download  the 
instructions  to  the  application  found  on 
the  Grants.gov  Web  site  at  http:// 
www.Grants.gov. /applicants/ 
appIy_for_grants.isp.  If  you  have 
difficulty  accessing  the  information  you 
may  call  the  Grants.gov  Support  Desk 
toll  free  at  1-800-518-GRANTS  or 
e-mail  your  questions  to 
Support@Grants.gov.  See  the  General 
Section  for  information  regarding  the 


registration  process  or  ask  for 
registration  information  from  the 
Grants.gov  Support  Desk. 

B.  Content  and  Form  of  Application 
Submission 

Applicants  submitting  electronic 
copies  should  follow  the  procedures  in 
Sections  IV.B.  and  F.  of  the  General 
Section.  The  following  list  is  provided 
as  a  guide  to  help  ensure  that  you 
submit  all  the  required  elements  of  the 
application.  All  applicants  should  enter 
the  applicant  name,  DUNS  number,  and 
page  numbers  on  the  narrative  pages  of 
the  application.  All  forms  are  available 
when  you  download  the  application  and 
instructions  from  http:// 

WWW'. grants.gov/applicants/applyJor_ 
grants. jsphttps:// apply. grants. gov/ 
forms_apps_idx.html. 

1.  SF—424,  Application  for  Federal 
Assistance. 

2.  SF-LLL,  Disclosure  of  Lobbying 
Activities. 

3.  HUD-2880,  Applicant/Recipient 
Disclosure/Update  Report  (“HUD 
Applicant  Recipient  Disclosure  Report” 
on  Grants.gov). 

4.  Form  HUD-5251 5-Funding 
Application,  must  be  completed  and 
submitted.  This  form  includes  all  the 
necessary  certifications  for  Fair 
Housing,  Drug-Free  Workplace  and 
Lobbying  Activities.  PHAs  are  requested 
to  enter  their  housing  authority  code 
number  (for  example,  CT002)  as  well  as 
their  electronic  mail  address,  telephone 
number,  and  facsimile  telephone 
number  in  the  same  place  at  the  top  of 
the  form  where  they  are  also  to  enter  the 
PHA’s  name  and  mailing  address. 
Section  C  of  the  form  should  be  left 
blank.  PHAs  may  obtain  a  copy  of  form 
HUD-52515  by  downloading  the  form 
from  the  following  HUD  Web  site: 
http://www.hud.gov/offices/adm/ 
hudclips/forms/index.cfm.  In  addition, 
the  form  HUD-52515  will  also  be  posted 
with  the  FUP  NOFA  at  the  following 
HUD  Web  site:  www.hud.gov/offices/ 
adm/grants/otherhud.cfm.  The  form 
must  be  completed  in  its  entirety,  with 
the  exception  of  Section  C,  signed  and 
dated. 

5.  Letter  of  Intent  and  Narrative. 
Funding  is  limited,  and  HUD  may  only 
have  enough  funds  to  approve  a  smaller 
amount  than  the  number  of  vouchers 
requested.  The  PHA  must  state  in  its 
cover  letter  the  number  of  vouchers  it  is 
requesting  and  the  minimum  number  of 
vouchers  it  will  accept  if  selected  under 
a  lottery  system.  The  cover  letter  must 
also  include  a  statement  by  the  PHA 
certifying  that  the  PHA  has  consulted 
with  the  agency  or  agencies  in  the  State 
responsible  for  the  administration  of 
welfare  reform  to  provide  for  the 


successful  implementation  of  the  State’s 
welfare  reform  for  families  and  youths 
receiving  rental  assistance  under  the 
FUP.  The  application  must  also  include 
an  explanation  of  how  the  applicant 
meets  the  requirements  for  'Threshold 
Criterion  1  through  4  in  section  Ill.C.l.b. 
of  this  NOFA.  The  PCWA  serving  the 
jurisdiction  of  the  PHA  is  responsible 
for  providing  the  information  for 
Threshold  Criteria  4,  to  the  PHA  for 
submission  with  its  application.  This 
should  include  a  discussion  (as 
appropriate  to  whether  the  PHA  intends 
to  issue  FUP  voucher  to  eligible  families 
and/or  youths)  of  the  case-load  of  the 
PCWA  and  information  about 
homelessness,  family  violence  resulting 
in  involuntary  displacement,  number 
and  characteristics  for  families  who  are 
experiencing  the  placement  of  children 
in  out-of-home  care  or  the  delayed 
discharge  of  children  from  out-of-home 
care  as  a  result  of  inadequate  housing, 
the  number  and  characteristics  of 
youths  age  18  to  21  years  old  who  left 
foster  care  at  age  16  or  older  and  who 
lack  adequate  housing,  and  the  PCWA’s 
experience  in  obtaining  housing  through 
HUD  assisted  housing  programs  and 
other  sources  for  families  and  youths 
lacking  adequate  housing.  A  State-wide 
PCWA  must  provide  information  on 
Threshold  Criteria  4  to  all  PHAs  that 
request  such  information;  otherwise, 
HUD  will  not  consider  applications 
from  any  PHA  with  the  State-wide 
PCWA  as  a  participant  in  its  program. 

6.  Evaluation  Certifications.  The  PHA 
and  the  PCWA,  in  separate 
certifications,  must  state  that  the  PHA 
and  PCWA  agree  to  cooperate  with  HUD 
and  provide  requested  data  to  the  HUD 
office  or  HUD-approved  contractor 
delegated  the  responsibility  for  the 
program  evaluation.  No  specific 
language  for  this  certification  is 
prescribed  by  HUD. 

7.  Form  HUD-2993.  All  PHAs  must 
complete  and  submit  form  HUD-2993, 
Acknowledgement  of  Application 
Receipt.  In  addition  to  the  PHA  entering 
its  name  and  address  on  the  form,  the 
full  title  of  the  program  under  which  the 
PHA  is  seeking  funding  must  also  be 
entered.  This  form  is  available  at  the 
following  HUD  Web  site:  http:// 
www.hud.gov/offices/adm/hudclips/ 
forms/index.cfm.  In  addition  the  form 
HUD-2993  will  also  be  posted  with  the 
FUP  NOFA  at  the  following  HUD  Web 
si te :  w'ww. h  u d.gov/ offices /adm/ gran  ts/ 
otherhud.cfm. 

8.  Form  HUD-2994-A.  You  Are  Our 
Client!  Grant  Applicant  Survey, 
Optional. 

9.  Form  HUD-96011.  Third  Party’ 
Documentation  Facsimile  Transmittal 
(“Facsimile  Transmittal  Form”  on 
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Grants.gov).  Used  as  the  cover  page  to 
transmit  third  party  documents  and 
other  information  designed  for  each  ‘ 
specific  application  for  tracking 
purposes.  HUD  will  not  be  able  to  match 
faxes  to  an  application  if  the  application 
does  not  contain  the  HUD-96011  fax 
cover  page,  and  each  fax  submitted  does 
not  use  the  HUD-96011  as  the  cover 
page  to  the  facsimile  transmission. 

C.  Submission  Dates  and  Times:  Your 
completed  application  must  be  received 
and  validated  electronically  by 
Grants.gov  no  later  than  11:59:59  p.m. 
Eastern  time  on  the  deadline  date.  The 
validation  process  can  take  24-48  hours 
following  receipt  of  the  application  by 
Grants.gov.  Applicants  are  advised  to 
submit  the  application  72  hours  prior  to 
the  deadline  date  so  that  if  the 
application  is  rejected  by  Grants.gov, 
the  applicant  has  enough  time  to  correct 
the  noted  problem  and  resubmit  the 
application  in  time  to  meet  the  deadline 
requirements.  (See  General  Section  for 
further  information  on  the  Grants.gov 
validation  process.) 

HUD  has  found  that  the  most  common 
error  made  by  grantees  which  causes 
their  application  to  fail  validation  is  that 
the  applicant  ID  and  password  do  not 
match  the  DUNS  number  under  which 
they  are  applying,  or  the  applicant  is  not 
authorized  by  the  organization  to  submit 
the  application  on  behalf  of  the 
organization.  Please  make  sure  when 
submitting  your  application  that  you  are 
using  the  correct  DUNS  number,  user  ID 
and  password,  that  you  have  registered 
at  Grants.gov  and  that  you  have  been 
authorized  by  the  organization  to  submit 
the  application  on  behalf  of  the 
applicant.  To  check  your  registration 
status,  follow  the  directions  provided  in 
the  General  Section. 

D.  Intergovernmental  Review: 
Intergovernmental  review  is  not 
applicable  to  this  program. 

E.  Funding  Restrictions: 

2.  Voucher  Funding.  HUD’s  Housing 
Voucher  Financial  Management 
Division  will  determine  the  amount  of 
funding  that  a  PHA  will  be  awarded 
under  this  NOFA  based  upon  the  PHA’s 
per  unit  cost  for  FY  2008  renewal 
funding  or  2009  renewal  funding  if 
those  costs  are  available.  Administrative 
fees  are  not  included  in  this  funding 
and  will  be  determined  in  accordance 
with  section  10  of  the  Public  and  Indian 
Housing  (PIH)  Notice  2008-15  (HA)  or 
a  subsequent  administrative  fee  notice 
(a  copy  of  all  PIH  notices  referenced  in 
the  NOFA  may  be  downloaded  at 
http://www.hudclip.org).  PIH  Moving  to 
Work  (MTW)  agencies  will  be  funded 
under  this  NOFA  in  accordance  with 
their  MTW  agreements. 


F.  Other  Submission  Requirements 

1.  Application  Submission  and 
Receipt  Procedures.  The  General 
Section  describes  application 
submission  procedures  and  how 
applicants  may  obtain  proof  of  timely 
submission. 

2.  Waiver  of  Electronic  Submission 
Requirements.  Applicants  interested  in 
applying  for  funding  under  this  NOFA 
must  submit  their  applications 
electronically  via  Grants.gov  or  request 
a  waiver  from  the  electronic  submission 
requirement.  Applicants  should  submit 
their  waiver  request  in  writing  using  e- 
mail.  Waiver  requests  must  be 
submitted  no  later  than  15  days  prior  to 
the  application  deadline  date  and 
should  be  submitted  to 
DanieIIe.L.Eastarache@hud.gov  and 
Stephanie.Y.McQueen@hud.gov.  If  an 
applicant  is  granted  a  waiver,  the 
approval  will  provide  instructions  for 
submitting  paper  copies  to  the 
appropriate  HUD  office.  All  paper 
applications  must  be  received  by  the 
application  deadline  to  meet  the 
requirements  for  timely  submission. 

3.  Acceptable  Applications.  An 
acceptable  application  is  one  which 
meets  all  of  the  application  submission 
requirements  in  Section  IV. B.  of  the 
NOFA  and  does  not  fall  into  any  of  the 
categories  listed  in  section  V.B.3.  of  this 
NOFA.  The  Grants  Management  Center 
(GMC)  will  initially  screen  all 
applications  and  notify  PHAs  of 
technical  deficiencies  by  letter. 

V.  Application  Review  Information 

A.  Criteria 

HUD’s  GMC  is  responsible  for  rating 
the  applications  under  the  selection 
criteria  in  this  NOFA,  and  is  responsible 
for  the  selection  of  FY  2008  applications 
that  will  receive  consideration  for 
assistance  under  the  FUP. 

1.  Rating  and  Assessment  for 
Threshold  Criteria  2.  Many  PHAs  have 
undertaken  voluntary  efforts  to  provide 
area-wide  housing  opportunities  for 
families.  The  efforts  described  in 
response  to  this  criterion  must  be 
beyond  those  required  by  federal  law  or 
regulation  such  as  the  portability 
provisions  of  the  HCV  program.  The 
GMC  will  assign  25  points  for  any  of  the 
following  assessments  and  add  tbe 
points  for  all  the  assessments  to 
determine  the  total  points  for  this 
criterion. 

a.  Assign  25  points  if  the  PHA 
documents  that  PHA  staff  will  provide 
housing  counseling  for  families  that 
want  to  move  to  low-poverty  or  non¬ 
minority  areas,  or  if  tbe  PHA  has 
established  a  contractual  relationship 
with  a  nonprofit  agency  or  a  local 


governmental  entity  to  provide  housing 
counseling  for  families  that  want  to 
move  to  low-poverty  or  non-minority 
areas. 

b.  Assign  25  points  if  the  PHA 
documents  that  it  participates  with 
other  PHAs  in  using  a  metropolitan 
wide  or  combined  waiting  list  for 
selecting  participants  for  the  HCV 
program. 

c.  Assign  25  points  if  the  PHA 
documents  that  it  has  implemented 
other  initiatives  that  have  resulted  in 
expanding  housing  opportunities  in 
areas  that  do  not  have  undue 
concentrations  of  poverty  or  minority 
families. 

d.  Assign  25  points  if  the  PHA  is 
using  HCVs  (not  part  of  a  previously. 
HUD-approved  FUP)  to  create  a  FUP 
like  program  or  to  expand  upon  its 
existing  FUP. 

B.  Review  and  Selection  Process 

1.  GMC  Screening.  After  the  GMC  has 
screened  all  applications  and 
disapproved  any  applications 
unacceptable  for  further  processing,  the 
GMC  will  review  and  rate  all  appro vable 
applications. 

All  FY  2008  applications  identified  by 
the  GMC  as  meeting  the  requirement  of 
this  NOFA,  will  be  eligible  for  the 
lottery  selection  process.  The  GMC  will 
select  eligible  PHAs  to  be  funded  based 
on  a  lottery  in  an  event  the  cost  of 
funding  all  approvable  applications 
exceeds  funding  made  available  under 
this  NOFA. 

HUD  may  limit  the  number  of  FY 
2008  approvable  applications  selected 
for  any  State  to  no  more  than  10  percent 
of  the  budget  authority  made  available 
under  this  NOFA  in  order  to  achieve 
geographic  diversity.  If  establishing  this 
geographic  limit  results  in  unspent 
budget  authority,  HUD  may  modify  this 
limit  to  assure  that  all  available  funds 
are  used. 

Applications  will  be  funded  in  full  for 
the  number  of  vouchers  requested  by 
the  PHA  in  accordance  with  the  NOFA. 
If  the  remaining  voucher  funds  are 
insufficient  to  fund  the  last  PHA 
application  in  full,  the  GMC  may 
recommend  funding  that  application  to 
the  extent  of  the  funding  available  and 
the  applicant’s  willingness  to  accept  a 
reduced  number  of  vouchers. 

Applicants  that  do  not  wish  to  have  the 
size  of  their  programs  reduced  may 
indicate  in  tbeir  application  that  tbey  do 
not  wish  to  be  considered  for  a  reduced 
award  of  funds.  The  GMC  will  skip  over 
these  applicants  if  assigning  the 
remaining  funding  would  result  in  a 
reduced  funding  level. 

2.  Technical  Deficiencies.  The  General 
Section  provides  the  procedures  for 
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corrections  to  deficient  applications. 
Please  note  that  clarifications  for 
corrections  of  technical  deficiencies  in 
accordance  with  the  information 
provided  by  HUD  to  the  applicant  must 
be  submitted  within  14  calendar  days  of 
receipt  of  the  date  of  the  HUD 
notification. 

3.  Unacceptable  Applications.  After 
the  14-day  technical  deficiency 
correction  period,  the  CMC  will 
disapprove  all  PHA  applications  that 
the  CMC  determines  are  not  acceptable 
for  processing.  The  GMC’s  notification 
of  rejection  will  state  the  basis  for  the 
decision  which  may  include  one  of  the 
following: 

a.  Any  PHA  application  that  does  not 
meet  the  threshold  requirements  of  the 
General  Section  and/or  this  NOFA. 

b.  A  PHA’s  application  that  does  not 
comply  with  the  requirements  of  24  CFR 
982.102  and  the  requirements  of  this 
NOFA  after  the  expiration  of  the  14- 
calendar  day  technical  deficiency 
correction  period. 

c.  The  PHA’s  application  was 
submitted -after  the  application  deadline 
date. 

C.  Anticipated  Announcement  and 
Award  Dates:  It  is  anticipated  that 
award  announcements  will  take  place 
during  either  the  month  of  June  or  July, 
2009. 

VI.  Award  Administration  Information 

A.  Award  Notices:  Successful 
applicants  will  receive  an  award  letter 
from  HUD.  Funding  will  be  provided  to 
successful  applicants  as  an  amendment 
to  the  ACC  of  the  applicant  PHA. 

Unsuccessful  applicants  will  receive  a 
notification  of  rejection  letter  fi-om  the 
GMC  that  will  state  the  basis  for  the 
decision.  For  a  period  of  at  least  120 
days,  beginning  30  days  after  the  awards 
for  assistance  are  publicly  announced, 
HUD  will  provide  to  a  requesting 
applicant  a  debriefing  related  to  its 
application.  (See  the  General  Section  for 
additional  information  regarding 
debriefing).  Applicants  requesting  to  be 
debriefed  must  send  the  written  request 
to:  Keia  Neal,  Acting  Director,  GMC, 

U.S.  Department  of  Housing  and  Urban 
Development,  501  School  Street,  SW., 
Suite  800,  Washington,  DC  20024. 

B.  Administrative  and  National  Policy 
Requirements 

1.  HCV  Program  Regulations. 
Applicants  must  administer  the  Family 
Unification  Program  in  accordance  with 
HUD’s  regulations  governing  the  HCV 
Program  (24  CFR  982).  MTW  agencies 
may  administer  these  vouchers  in 
accordance  with  their  MTW  agreements 
unless  they  are  inconsistent  with 


Appropriations  Act  requirements  or  the 
requirements  of  this  NOFA. 

2.  Turnover.  If  a  voucher  issued  to  a 
FUP-eligible  family  or  FUP-eligible 
youth  under  this  program  is  terminated, 
the  voucher  must  be  reissued  to  the 
extent  practicable,  to  either  another 
FUP-eligible  family  or  FUP-eligible 
youth.  If  the  award  on  turnover  to  FUP 
eligible  families  or  youth  is  not 
practicable,  FUP  vouchers  may  be  used 
by  PHAs  for  such  families  and  youths 
based  upon  local  needs  and  consistent 
with  the  PHA’s  administrative  plan  and 
MOU. 

A  FUP  voucher  issued  to  a  youth  age 
18  to  21  may  not  be  used  to  provide 
housing  assistance  for  that  youth  for  a 
period  of  more  than  18  months,  as  per 
the  statutory  requirements  of  Section 
8(x)(2)  of  the  U.S.  Housing  Act  of  1937, 
as  amended. 

3.  PHA  Responsibilities. 

a.  Accept  families  and  youths 
certified  by  the  PCWA  as  eligible  for  the 
FUP.  The  PHA,  upon  receipt  of  the 
PCWA  list  of  families  and  youths 
currently  in  the  PCWA  caseload,  must 
compare  the  names  with  those  of 
families  and  youths  already  on  the 
PHA’s  HCV  waiting  list.  Any  family  or 
youth  on  the  PHA’s  HCV  waiting  list 
that  matches  with  the  PCWA’s  list  must 
be  assisted  in  order  of  their  position  on 
the  waiting  list  in  accordance  with  PHA 
admission  policies.  Any  family  or  youth 
certified  by  the  PCWA  as  eligible  and 
not  on  the  HCV  waiting  list  must  be 
placed  on  the  waiting  list.  If  the  PHA 
has  a  closed  HCV  waking  list,  it  must 
reopen  the  waiting  list  to  accept  a  FUP 
applicant  family  or  youth  who  is  not 
currently  on  the  PHA’s  HCV  waiting 
list; 

b.  Determine  if  any  families  with 
children,  or  youths  age  18  through  21  on 
its  HCV  waiting  list  are  living  in 
temporary  shelters  or  on  the  street  and 
may  qualify  for  the  Family  Unification 
Program,  and  refer  such  applicants  to 
the  PCWA; 

c.  Determine  if  families  with  children, 
or  youths  age  18  through  21  referred  hy 
the  PCWA  are  eligible  for  HCV 
assistance  and  place  eligible  families/ 
youths  on  the  HCV  waiting  list; 

d.  Amend  the  administrative  plan  in 
accordance  with  applicable  program 
regulations  and  requirements; 

e.  Administer  the  vouchers  in 
accordance  with  applicable  program 
regulations  and  requirements; 

r.  Assure  the  quality  of  the  evaluation 
that  HUD  intends  to  conduct  on  the  FUP 
and  cooperate  with  and  provide 
requested  data  to  the  HUD  office  or 
HUD-approved  contractor  responsible 
for  program  evaluation;  and 


g.  Comply  with  the  actions  to  be  taken 
by  the  PHA  as  specified  in  the  MOU 
executed  by  the  PHA  and  the  PCWA. 
{See  Section  III.C.l.b.3.  regarding  the 
MOU}. 

4.  PCWA  Responsibilities 

a.  Establish  and  implement  a  system 
to  identify  FUP-eligible  families  and 
FUP-eligible  youths  within  the  agency’s 
caseload  and  to  review  referrals  from 
the  PHA; 

b.  Provide  written  certification  to  the 
PHA  that  a  family  qualifies  as  a  FUP- 
eligible  family,  or  that  a  youth  qualifies 
as  a  FUP-eligible  youth,  based  upon  the 
criteria  established  in  section  8(x)  of  the 
United  States  Housing  Act  of  1937,  and 
this  notice; 

c.  Commit  sufficient  staff  resources  to 
ensure  that  eligible  families  and  youths 
are  identified  and  determined  eligible  in 
a  timely  manner  and  to  provide  follow¬ 
up  supportive  services  after  these 
families  and  youths  lease  units; 

d.  Cooperate  with  the  evaluation  that 
HUD  intends  to  conduct  on  the  FUP, 
and  submit  a  certification  with  the 
PHA’s  application  for  FUP  indicating 
that  the  PCWA  will  agree  to  cooperate 
with  and  provide  requested  data  to  the 
HUD  office  or  HUD-approved  contractor 
having  responsibility  for  program 
evaluation;  and 

e.  Comply  with  the  actions  to  be  taken 
by  the  PCWA  as  specified  in  the  MOU 
executed  between  the  PCWA  and  the 
PHA.  {See  Section  III.C.l.b.3.  regarding 
the  MOU.} 

5.  Environmental  Impact 

In  accordance  with  24  CFR 
50.19(b)(ll)  and  58.35(b)(1)  of  the  HUD 
regulations,  tenant-based  rental 
activities  under  this  program  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  and  are  not  subject  to 
environmental  review  under  the  related 
laws  and  authorities.  Activities  under 
the  homeownership  option  of  this 
program  are  categorically  excluded  from 
NEPA  requirements  and  excluded  from 
other  environmental  requirements 
under  24  CFR  58.5  in  accordance  with 
24  CFR  58.35(b)(5),  but  PHAs  are 
responsible  for  the  environmental 
requirements  in  24  CFR  982.626(c). 

With  regard  to  activities  under  the 
homeownership  option  for  units  not  yet 
under  construction  at  the  time  the 
families  enter  into  the  contract  for  sale, 
the  additional  environmental  review 
requirements  referenced  in  24  CFR 
Sections  982.628(e),  982.631(c)(3)  and 
982.637(b)  also  apply  in  addition  to 
Section  982.626(c),  and  the  PHA  shall 
submit  all  relevant  environmental 
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information  to  the  responsible  entity  or 
to  HUD  to  assist  in  the  completion  of 
those  requirements. 

6.  Hub’s  Strategic  Goals.  HUD  is 
committed  to  ensuring  that  programs 
result  in  the  achievement  of  HUD’s 
strategic  mission.  HCVs  awarded  under 
this  NOFA  support  the  Department’s 
strategic  goals  of  expanding  access  to 
and  the  availability  of  decent,  affordable 
rental  housing.  For  more  information 
about  hud's  Strategic  Plan  and  Annual 
Performance  Plan,  you  may  visit  HUD’s 
Web  site  at  http://www.bud.gov/offices/ 
cfo/reports/cf crept. cfm.  Also,  see 
Section  V.B.  of  the  FY  2008  General 
Section  for  information  on  “HUD’s 
Strategic  Goals  to  Implement  HUD’s 
Strategic  Framework  and  Demonstrate 
Results”. 

7.  HUD  Policy  Priorities.  HCVs 
awarded  under  this  NOFA  supports 
HUD’s  policy  of  providing  increased 
homeownership  and  rental 
opportunities  for  low-  and  moderate- 
income  persons. 

C.  Reporting 

1.  Family  Report.  All  successful 
applicants  including  MTW  agencies] 
must  report  the  usage  of  voucher  funds 
under  this  NOFA  through  required 
submissions  of  the  form  HUE)-50058, 
Family  Report.  PHAs  must  enter  the 
program  code  “FUP”  on  line  2n  of  the 
Family  Report  for  families  who  are 
assisted  with  vouchers  under  this 
NOFA.  PHAs  must  maintain  this  code 
on  the  form  HUD-50058  for  the 
duration  of  the  family’s  participation  in 
the  HCV  program. 

2.  Racial  and  Ethnic  Data.  HUD 
requires  that  funded  recipients  collect 
race  and  ethnic  beneficiary  data.  HUD 
has  adopted  the  Office  of  Management 
and  Budget  Standards  for  the  Collection 
of  Race  and  Ethnic  Data.  In  view  of 
these  requirements,  you  should  use  form 
HUD-27061,  Racial  and  Ethic  Data 
Reporting  Form  (instruction  for  its  use), 
found  on  www.HUDclips.org  for  this 
purpose. 

VII.  Agency  Contacts 

1.  Technical  Assistance.  Before  the 
application  deadline  date,  you  can 
contact  the  Public  and  Indian  Housing 
Resource  Center  (PIHRC)  for  answers  to 
your  questions.  However,  staff  is  not 
permitted  to  assist  in  preparing  your 
application.  Also,  following  selection  of 
applicants,  but  before  awards  are 
announced,  staff  may  qssist  in  clarifying 
or  confirming  information  that  is  a 
prerequisite  to  the  offer  of  an  award. 

The  PIHRC  can  be  reached  by  calling  1- 
800-955-2232  (this  is  a  toll  free 
number).  Persons  with  hearing  or 
speech  impairments  may  access  these 


numbers  via  TTY  (text  telephone)  by 
calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339  (this  is  a 
toll-free  number).  For  technical  support 
for  registering  to  apply  using 
www.grants.gov,  downloading  an 
application,  or  electronically  submitting 
an  application,  please  call  Grants.gov 
Customer  Support  at  800-518-GRANTS 
(472687)  (This  is  a  toll-free  number)  or 
e-mail  support@grants.gov. 

2.  Satellite  Broadcast.  HUD  will  not 
have  a  satellite  broadcast  on  the  FUP. 

VIII.  Other  Information 

A.  Public  Access,  Documentation  and 
Disclosure:  For  information,  please 
review  section  VIII.G.  of  the  FY  2008 
General  Section. 

B.  Paperwork  Reduction  Act:  The 
information  collection  requirements 
contained  in  this  document  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520)  and  approval  is  pending.  Once 
approved,  HUD  will  publish  a  notice  in 
the  Federal  Register  notifying  the 
public  regarding  the  OMB  approval 
number.  In  accordance  with  the 
Paperwork  Reduction  Act,  HUD  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  currently  valid  OMB  number. 

Dated:  November  10,  2008. 

Paula  O.  Blunt, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

[FR  Doc.  E8-27873  Filed  11-21-08;  8:45  am] 
BILLING  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5242-N-01] 

The  Housing  and  Economic  Recovery 
Act  of  2008  Appiicabiiity  to  HUD  Public 
Housing,  Section  8  Tenant-Based 
Voucher  and  Section  8  Project-Based 
Voucher  Programs 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
action:  Notice. 

SUMMARY:  This  notice  provides 
information  about  the  applicability  to 
HUD’s  public  housing  and  Section  8 
tenant-based  and  project-based  voucher 
programs  of  certain  provisions  of  the 
Housing  and  Economic  Recovery  Act  of 
2008.  This  notice  provides  an  overview 
of  key  provisions  that  affect  HUD’s 
public  housing  programs,  identifies 
those  provisions  that  are  self- 


implementing  and  require  no  action  on 
the  part  of  HUD  for  participants  to 
commence  taking  action  to  be  in 
compliance,  those  provisions  that 
require  implementing  regulations  on  the 
part  of  HUD,  and  advises  of  efforts 
underway  within  HUD  to  further 
facilitate  compliance  with  this  new  law, 
including  rules  and  guidance  that  as 
may  be  necessary  or  appropriate. 
Provisions  of  this  new  law  that  affect 
project-ba.sed  assisted  housing  programs 
administered  by  HUD’s  Office  of 
Housing  are  also  identified.  This  notice 
also  solicits  comments,  questions,  or 
proposals  that  HUD  should  take  into 
consideration  in  developing  more 
detailed  guidance  or  rules  to  implement 
those  provisions  of  the  new  law  that 
require  more  detailed  guidance  or 
rulemaking. 

DATES:  Comment  Due  Date:  December 
24,  2008. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Regulations 
Division,  Office  of  General  Counsel,  451 
7th  Street,  SW.,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  Washington,  DC  20410- 
0500.  Communications  must  refer  to  the 
above  docket  number  and  title.  There 
are  two  methods  for  submitting  public 
comments.  All  submissions  must  refer 
to  the  above  docket  number  and  title. 

1.  Submission  of  Comments  by  Mail. 
Comments  may  be  submitted  by  mail  to 
the  Regulations  Division,  Office  of 
General  Counsel,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  SW.,  Room  10276, 
Washington.  DC  20410-0500. 

2.  Electronic  Submission  of 
Comments.  Interested  persons  may 
submit  comments  electronically  through 
the  Federal  eRulemaking  Portal  at 
www.reguIations.gov.  HUD  strongly 
encourages  commenters  to  submit 
comments  electronically.  Electronic 
submission  of  comments  allows  the 
commenter  maximum  time  to  prepare 
and  submit  a  comment,  ensures  timely 
receipt  by  HUD,  and  enables  HUD  to 
make  them  immediately  available  to  the 
public.  Comments  submitted 
electronically  through  the 
www.reguIations.gov  Wefrsite  can  be 
viewed  by  other  commenters  and 
interested  members  of  the  public. 
Commenters  should  follow  the 
instructions  provided  on  that  site  to 
submit  comments  electronically. 

Note:  To  receive  consideration  as  public 
comments,  comments  must  be  submitted 
through  one  of  the  two  methods  specified 
above.  Again,  all  submissions  must  refer  to 
the  docket  number  and  title  of  the  rule. 
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No  Facsimile  Comments.  Facsimile 
(FAX)  comments  are  not  acceptable. 

Public  Inspection  of  Public 
Comments.  All  properly  submitted 
comments  and  communications 
submitted  to  HUD  will  be  available  for 
public  inspection  and  copying  between 
8  a.m.  and  5  p.m.  weekdays  at  the  above 
address.  Due  to  security  measures  at  the 
HUD  Headquarters  building,  an  advance 
appointment  to  review  the  public 
comments  must  be  scheduled  by  calling 
the  Regulations  Division  at  202-708- 
3055  (this  is  not  a  toll-free  number). 
Individuals  with  speech  or  hearing 
impairments  may  access  this  number 
through  TTY  by  calling  the  Federal 
Information  Relay  Service  at  800-877- 
8339.  Copies  of  all  comments  submitted 
are  available  for  inspection  and 
downloading  at  www.reguIations.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  about  HUD’s  Public 
Housing  and  Voucher  programs,  contact 
David  Vargas,  Associate  Deputy 
Assistant  Secretary  for  Public  Housing 
and  Voucher  Programs,  Office  of  Public 
and  Indian  Housing,  Room  4206, 
telephone  number  202-708-2815.  For 
information  about  the  HUD’s  Capital 
Fund  program,  please  contact  Jeffrey 
Riddel,  Director,  Capital  Program 
Division,  Office  of  Public  and  Indian 
Housing,  Room  4130,  telephone  number 
202-401-8812.  The  address  for  both 
offices  is  the  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
SW.,  Washington,  DC  20410.  The  listed 
telephone  numbers  are  not  toll-free 
numbers.  Persons  with  hearing  or 
speech  impairments  may  access  this 
number  through  TTY  by  calling  the  toll- 
free  Federal  Information  Relay  Service 
at  1-800-877-8339. 

SUPPLEMENTARY  INFORMATION: 

I.  Overview 

The  Housing  and  Economic  Recovery 
Act  of  2008  (Pub.  L.  110-289,  122  Stat. 
2654,  approved  July  30,  2008)  (HERA) 
made  a  number  of  changes  to  the  U.S. 
Housing  Act  of  1937  (42  U.S.C.  1437  et 
seq.)  (1937  Act)  that  affect  PIH 
programs,  including  changes  to  the 
definition  of  income,  which  also  affect 
the  Office  of  Housing’s  project-based 
assistance  programs;  the  public  housing 
agency  (PHA)  plan;  the  voucher 
program;  the  capital  and  operating 
funds  with  respect  to  emergency  funds; 
and  establishing  a  collection  of 
information  on  tenants  in  tax  credit 
projects.  This  notice  identifies  those 
changes  and  provides  information  to 
program  participants  on  how  those 
changes  affect  HUD’s  public  housing 
programs. 


II.  HERA  Amendments  to  the  1937  Act 

Under  the  1937  Act,  HUD  promotes 
the  goal  of  providing  decent  and 
affordable  housing  for  all  citizens  by 
providing  funds  for  housing  assistance. 
These  funds  directly  assist  PHAs  to 
provide  affordable  publicly  owned 
housing  and  also  subsidize  affordable 
privately  owned  housing.  HERA  makes 
changes  that  affect  both  public  and 
private  affordable  housing,  as  described 
in  this  notice. 

A.  Definition  of  Annual  Income 

Section  2608  of  Title  VI  of  Division  B 
of  HERA  amends  the  definition  of 
“annual  income”  in  section  3(b)(4)  of 
the  1937  Act  to  exclude  any  deferred 
Department  of  Veterans  Affairs  (VA) 
disability  benefits  that  are  received  in  a 
lump  sum  amount  or  in  prospective 
monthly  amounts  from  the  definition  of 
income.  Accordingly,  as  of  the  effective 
date  of  HERA,  July,  30,  2008,  such 
benefits  are  not  to  be  included  for 
purposes  of  determining  the  annual 
income  of  an  applicant  for  or  recipient  ■ 
of  benefits  under  the  1937  Act.  This 
income  exclusion  is  similar  to  the 
existing  exclusion  for  deferred  periodic 
amounts  from  supplemental  security 
income  and  Social  Security  benefits 
under  24  CFR  5.609(c)(14).  Although  the 
full  amount  of  periodic  Social  Security 
payments  is  included  in  annual  income 
pursuant  to  24  CFR  5.609(b)(4),  the 
deferred  amount  resulting  from  the 
delayed  start  of  the  periodic  payment  is 
not  included  in  annual  income.  In  the 
same  way,  the  full  amount  of  periodic 
VA  disability  benefit  payments  will 
continue  to  be  included  in  annual 
income  pursuant  to  24  CFR  5.609(b)(4), 
but  the  deferred  amount  resulting  from 
the  delayed  start  of  the  disability 
payments  will  not  be  included  in 
annual  income.  A  payment  qualifies  as 
a  VA  disability  benefit  if  it  is  identified 
as  a  disability  benefit  in  the  VA  benefit 
award  letter,  regardless  of  whether  or 
not  the  family  member  that  is  the 
beneficiary  of  the  award  would  qualify 
as  a  person  with  disabilities  under 
HUD’s  regulations.  For  existing 
residents  or  tenants,  including  those 
residing  in  project-based  assisted 
housing  administered  by  HUD’s  Office 
of  Housing,  the  new  exclusion  for 
deferred  payments  will  be  made 
applicable  at  the  time  of  annual 
recertification  of  income,  or  at  interim 
examination.  This  provision  is  self- 
implementing  without  further 
regulatory  action  by  HUD.  HUD  will 
later  publish  a  conforming  rule  to 
include  this  item  with  the  exclusion 
from  income  for  deferred  Social 
Security  benefits  at  24  CFR  5.609(c)(14). 


B.  Qualified  Public  Housing  Agencies 

Section  2702  of  Title  VII  of  Division 
B  of  HERA  amends  section  5A(b)  of  the 
1937  Act  by  establishing  “qualified 
public  housing  agencies,”  a  category  of 
PHAs  that  are  provided  substantial 
paperwork  relief,  primarily  with  respect 
to  the  PHA  Annual  Plan  requirements  in 
section  5(A)(b)  of  the  1937  Act.  The 
requirement  for  preparation  and 
submission  of  a  5-year  plan  pursuant  to 
section  5A(a)  of  the  1937  Act  is  not 
affected. 

A  PHA  is  a  “qualified  public  housing 
agency”  if  the  PHA  is  not  designated  as 
a  troubled  PHA,  does  not  have  a  failing 
score  under  the  Section  8  Management 
Assessment  Program  during  the  prior  1 2 
months,  and  if  the  sum  of  the  public 
housing  units  administered  by  the 
agency  and  the  section  8(o)  vouchers 
authorized  under  the  PHA’s 
Consolidated  Annual  Contributions 
Contract,  is  550  or  less.  The  paperwork 
relief  to  qualified  PHAs,  as  provided  in 
section  2702,  is  effective  as  of  the 
effective  date  of  HERA,  July  30,  2008, 
and  will  be  made  applicable  to  such 
PHAs  commencing  with  the  next  date  of 
Annual  Plan  submission. 

HUD  will  make  conforming  changes 
to  its  regulations  at  24  CFR  part  903  and 
issue  guidance,  as  may  be  determined 
necessary,  to  further  address  qualified 
PHAs,  including  the  following  statutory 
provisions  that  are  applicable  to 
qualified  PHAs.  The  statutory 
provisions  applicable  to  qualified  PHAs 
are  self-implementing. 

1.  Public  Housing  Agency  (PHA) 
Plans.  New  section  5A(b)(3)(A)  of  the 
1937Act  excludes  qualified  PHAs  from 
the  requirement  to  prepare  and  submit 
an  annual  PHA  plan. 

2.  Civil  Rights  Certification.  Even 
though  an  annual  PHA  plan  is  not 
required  of  a  qualified  PHA,  section 
5A(b)(3)(B)  maintains  the  requirement 
for  such  agencies  to  prepare  and  submit 
the  annual  civil  rights  certification 
provided  for  in  section  5A(d)(16)  of  the 
1937  Act.  Accordingly,  qualified  PHAs 
must  continue  to  submit  their  civil 
rights  certifications  to  HUD  for  review. 

3.  Resident  Advisory  Board.  A  new 
section  5A(d)(4)  is  added  to  affirm  that 
qualified  PHAs  are  still  subject  to  the 
requirement  to  establish  one  or  more 
resident  advisory  boards.  A  requirement 
is  also  added  to  consult  with,  and 
consider  the  recommendations  of,  the 
resident  advisory  board  at  the  annual 
public  hearing  required  under  new 
section  5A(f)(5),  regarding  any  changes 
to  the  goals,  objectives,  and  policies  of 
the  PHA. 

4.  Annual  Public  Meeting.  As  noted  in 
paragraph  B.3.  of  this  notice,  new 
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section  5A(f)(5)  of  the  1937  Act  requires 
a  qualified  PHA  to  conduct  annually  a 
public  hearing  to  discuss  any  changes  to 
the  goals,  objectives,  and  policies  of  the 
agency;  and  to  invite  public  comment 
regarding  such  changes.  The  PHA  must 
publish  a  notice  of  the  hearing  and 
relevant  information,  and  make  such 
information  available  for  inspection  at 
its  principal  office,  at  least  45  days 
before  the  date  that  the  hearing  is  held. 

C.  Section  9  Emergency  Set-Aside 

Section  2804  of  Title  VIII  of  Division 
B  of  HERA  strikes  section  9(k)  of  the 
1937  Act,  which  is  entitled  “Emergency 
Reserve  and  Use  of  Amounts.”  The 
removal  of  section  9(k)  eliminates  the 
requirement  imposed  on  HUD  to  set 
aside,  in  each  fiscal  year,  not  more  than 
two  percent  of  the  total  amount  of 
public  housing  operating  funds  and 
capital  funds  made  available  each  fiscal 
year  through  appropriations  acts  for 
emergencies  and  other  disasters  and 
housing  needs  resulting  from  any 
settlement  of  litigation.  Section  9(k)  was 
applicable  to  and  imposed  an  obligation 
on  HUD. 

D.  Section  8  Tenant  Based  Assistance: 
Housing  Choice  Voucher  Program — 
Rent  for  Tax  Credit  Units 

Subtitle  B  of  Title  VIII  of  HERA 
(sections  2831  through  2835)  makes  a 
number  of  changes  to  coordinate  tax 
incentives  for  private  housing  and 
federal  housing  programs,  including  the 
Section  8  voucher  program.  As  one  of 
these  changes,  the  procedure  for 
determining  the  rent  reasonableness 
standard  applicable  to  dwelling  units 
receiving  low-income  housing  tax 
credits  (LIHTC)  or  assistance  under  the 
HOME  Investments  Partnership  (HOME) 
program  is  streamlined  by  section 
2835(a)(2)  of  HERA,  which  adds  section 
8(o)(10)(F)  to  the  1937  Act. 

A  rent  comparison  with  unassisted 
local  market  units  is  not  required  for 
such  dwelling  units  if  the  rent  does  not 
exceed  the  rent  for  other  LIHTC  or 
HOME  assisted  units  in  the  project  that 
are  not  occupied  by  families  with  tenant 
based  assistance.  The  rent  shall  be 
considered  reasonable  if  it  does  not 
exceed  the  greater  of  (1)  the  rent  for 
other  LIHTC  or  HOME  assisted  units  in 
the  project  not  occupied  by  families 
with  tenant  based  assistance,  or  (2)  the 
payment  standard  established  by  a  PHA 
for  a  unit  of  the  size  involved.  This 
provision  is  effective  and  may  be  used 
commencing  with  the  date  of  enactment 
of  HERA,  July  30,  2008.  Accordingly, 
this  provision  is  self-implementing. 

HUD  will  make  conforming  changes  to 
its  regulations  at  24  CFR  982.507  to 
reflect  this  statutory  provision. 


E.  Section  8  Project  Based  Voucher 
Program 

Section  2835(a)(1)  of  HERA  makes 
several  changes  to  the  Section  8  project- 
based  voucher  (PBV)  program  under 
section  8(o)(13)  of  the  1937  Act  (42 
U.S.C.  1437f(o)(13))  and  24  CFR  part 
983  of  HUD’s  regulations,  as  follows: 

1.  Applicability  of  25  Percent  Cap  on 
Number  of  PBV  Units.  Prior  to 
amendment  by  section  2835(a)(1)(A)  of 
HERA,  PBV  assistance  was  limited  to  25 
percent  of  the  units  in  a  building.  This 
cap  in  section  8(o)(13)(D)(i)  of  the  1937 
Act  is  amended  by  replacing  the  term 
“building”  with  the  term  “project,” 
defined  to  mean  a  single  building, 
multiple  contiguous  buildings,  or 
multiple  buildings  on  contiguous 
parcels  of  land.  HUD  will  make 
conforming  changes  to  its  regulations  at 
24  CFR  983.56  to  reflect  this  statutory 
provision.  Accordingly,  this  provision  is 
self-implementing.  HUD  specifically 
requests  comments  on  the  impact  on 
deconcentration  efforts  concerning  the 
change  in  terms  from  “building”  to 
“project”  as  discussed  in  this  Section 
lI.E.l  of  this  notice. 

2.  Term  of  Initial  Housing  Assistance 
Payment  (HAP)  Contract.  The  maximum 
term  of  the  initial  HAP  contract 
provided  in  section  8(o)(13)(F)  of  the 
1937  Act  is  extended  from  10  to  15 
years  by  section  2835(a)(1)(B)  of  HERA. 
HUD  considers  this  provision  to  be 
available  for  use  commencing  with  the 
date  of  enactment  of  HERA,  July  30, 
2008.  Accordingly,  this  provision  is  self- 
implementing.  Conforming  changes  will 
be  made  to  HUD’s  regulations  to  reflect 
the  longer  permissible  term  of  the  initial 
HAP  contract. 

3.  Extension  of  initial  term.  Section 
8(o)(13)(G)  of  the  1937  Act  is  amended 
by  HERA  section  2835(a)(1)(C)  to 
specify  the  maximum  term  for  an 
extension  of  the  HAP  contract  as  15 
years,  at  the  election  of  the  PHA  and 
owner.  A  PHA  may  agree  to  enter  into 
an  extension  at  the  time  of  the  initial 
HAP  contract  qr  any  time  before 
expiration  of  the  contract.  This 
provision  may  be  utilized  commencing 
with  the  date  of  enactment  of  HERA, 

July  30,  2008.  Although  this  provision  is 
self-implementing,  such  contract  or 
contract  extension  may  not  exceed  15 
years  cumulatively.  Additionally,  a  PHA 
must  still  determine  that  the  extension 
of  the  contract  is  appropriate  to  achieve 
long-term  affordability  of  the  housing  or 
to  expand  housing  opportunities. 

HUD  will  make  conforming  changes 
to  its  regulations,  as  well  as  any 
additional  changes  related  to  contract 
extensions  that  may  be  necessary  for  the 


orderly  administration  of  the  PBV 
program. 

4.  Rent  calculation.  Language  is 
added  by  section  2835(a)(1)(D)  of  HERA 
to  section  8(o)(13)(H)  of  the  1937  Act  to 
permit  a  PHA  to  use  the  higher  section 
8  rent  for  a  tax  credit  unit  if  the  LIHTC 
rent  is  less  than  the  amount  that  would 
be  permitted  under  section  8.  The  rent 
reasonableness  of  section  8(o)(10)(A) 
must  also  continue  to  be  met. 

This  provision  may  be  utilized 
commencing  with  the  date  of  enactment 
of  HERA,  July  30,  2008.  Accordingly, 
this  provision  is  self-implementing.  A 
conforming  change  to  HUD’s  regulations 
will  follow. 

5.  Rent  adjustments.  Section 
2835(a)(1)(E)  of  HERA  amends  section 
8(o)(13)(I)  of  the  1937  Act  to  make 
permissive  a  HAP  contract  provision 
that  the  maximum  rent  on  a  unit  shall 
not  be  less  than  the  initial  rent.  Because 
this  provision  is  permissive,  and  not 
mandatory,  HUD  is  considering 
parameters  for  when  its  use  would  be 
appropriate.  Accordingly,  this  provision 
is  not  self-implementing.  HUD  will 
finalize  its  policy  on  this  provision 
through  rulemaking. 

6.  Use  of  PBV  in  Cooperative  Housing 
and  Elevator  Buildings.  A  new  section 
8(o)(13)(L)  is  added  by  section 
2835(a)(1)(F)  of  HERA  to  allow  PHAs  to 
enter  into  HAP  contracts  with  respect  to 
units  in  cooperative  housing  and  in 
high-rise  elevator  projects.  The 
authority  for  units  in  high-rise  elevator 
projects  specifically  states  it  may  be 
exercised  without  review  and  approval 
by  HUD.  HUD  considers  section 
8(o)(13)(L)  to  be  effective  commencing 
with  the  date  of  enactment  of  HERA, 

July  30,  2008.  Accordingly,  this 
provision  is  self-implementing.  HUD 
will  make  any  necessary  conforming 
changes  to  its  regulations. 

7.  Reviews.  Section  2835(a)(1)(F)  of 
HERA  also  provides  relief  from  certain 
review  requirements  by  adding  section 
8(o)(13)(M)  to  the  1937  Act.  New  section 
8(o)(13)(M)(i)  removes  the  requirement 
to  conduct  a  subsidy  layering  review  in 
the  case  of  a  HAP  contract  for  an 
existing  structure  or  if  such  a  review  has 
been  conducted  by  the  applicable  state 
or  local  agency.  This  provision  is  self- 
implementing  for  existing  housing.  The 
provision,  however,  is  not  self- 
implementing  for  newly  constructed  or 
rehabilitated  housing,  HUD  will  be 
issuing  guidance  on  ho'w  such  reviews 
must  be  conducted  for  newly 
constructed  or  rehabilitated  housing. 

Section  8(o)(13)(M)(ii)  relieves  a  PHA 
from  undertaking  an  environmental 
review  for  an  existing  structure,  except 
to  the  extent  such  a  review  is  otherwise 
required  by  law  or  regulation.  Under  24 
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CFR  part  58,  federal  environmental 
reviews  are  undertaken  by  a 
Responsible  Entities  (usually  units  of 
general  local  governments),  not  PHAs. 

In  addition,  any  federally  required 
environmental  review  is  “required  by 
law  or  regulation,”  so  there  do  not 
appear  to  be  any  federally  required 
environmental  reviews  that  would  be 
eliminated  by  this  provision. 

F.  Collection  of  Information  on  Tenants 
in  Tax  Credit  Projects 

HERA  section  2835(d)  adds  a  new 
section  36  to  the  1937  Act  to  require 
state  agencies  administering  LIHTC 
projects  to  furnish  HUD  with 
information  on  tenants  residing  in  such 
projects.  This  provision  is  also 
applicable  to  project-based  assisted 
housing  programs  administered  by 
HUD’s  Office  of  Housing.  HUD  must 
also  establish  standards  and  definitions 
for  the  information  to  be  collected.  HUD 
will  implement  this  provision  through  a 
notice  prepared  in  accordance  with  the 
Paperwork  Reduction  Act  and  to  be 
published  in  the  Federal  Register. 

Dated;  November  18,  2008. 

Paula  O.  Blunt, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

(FR  Doc.  E8-27871  Filed  11-21-08;  8:45  am] 
BILUNG  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5187-N-63] 

Subterranean  Termite  Treatment 
Builder’s  Certification  and  Guarantee, 
and  the  New  Construction 
Subterranean  Termite  Soil  Treatment 
Record 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 

ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

The  collection  of  the  requested 
information  requires  that  the  sites  for 
HUD  insured  structures  must  be  free  of 
termite  hazards.  Builders  certify  and 
guarantee  that  all  required  treatment  for 
termites  are  performed  and  there  is  no 
infestation  of  treated  areas  for  a  year. 
Also,  pest  control  companies  are 
required  to  provide  a  record  of  any  soil 
treatment  methods  used  to  prevent 
subterranean  termite  infestation.  The 
respondents  for  this  collection  are 
builders,  pest  control  companies, 
mortgage  lenders  and  home  buyers. 
DATES:  Comments  Due  Date:  December 
24, 2008. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  Number  (2502-0525)  and 
should  be  sent  to:  HUD  Desk  Officer, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503;  fax:  202-395-6974. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lillian  Deitzer,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410;  e- 
mail  Lillian  Deitzer  at 
Lillian_L._Deitzer@HUD.gov  or 
telephone  (202)  402-8048.  This  is  not  a 
toll-free  number.  Copies  of  available 
documents  submitted  to  OMB  may  be 
obtained  from  Ms.  Deitzer. 
SUPPLEMENTARY  INFORMATION:  This 
notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB  a 
request  for  approval  of  the  Information 
collection  described  below.  This  notice 


is  soliciting  comments  from  members  of 
the  public  and  affecting  agencies 
concerning  the  proposed  collection  of 
information  to:  U)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  Also  Lists  the  Following 
Information 

Title  of  Proposal:  Subterranean 
Termite  Treatment  Builder’s 
Certification  and  Guarantee,  and  the 
New  Construction  subterranean  Termite 
Soil  Treatment  Record. 

OMB  Approval  Number:  2502-0525. 

Form  Numbers:  HUD-NPCA-99  and 
HUD-NPCA-99-B. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 

The  collection  of  the  requested 
information  requires  that  the  sites  for 
HUD  insured  structures  must  be  free  of 
termite  hazards.  Builders  certify  and 
guarantee  that  all  required  treatment  for 
termites  are  performed  and  there  is  no 
infestation  of  treated  areas  for  a  year. 
Also,  pest  control  companies  are 
required  to  provide  a  record  of  any  soil 
treatment  methods  used  to  prevent 
subterranean  termite  infestation.  The 
respondents  for  this  collection  are 
builders,  pest  control  companies, 
mortgage  lenders  and  home  buyers. 

Frequency  of  Submission:  On 
occasion. 


Number  of  Annual  Hours  per  _  Burden 

respondents  responses  response  hours 


Reporting  Burden 


63,123 


126,246  . 


0.166 


21,019 
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Total  Estimated  Burden  Hours: 
21,019. 

Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  November  17,  2008. 

Lillian  L.  Deitzer, 

Departmental  Paperwork  Reduction  Act 
Officer,  Office  of  the  Chief  Information 
Officer. 

[FR  Doc.  E8-27806  Filed  11-21-08;  8:45  am) 
BILLING  CODE  4210-67-l> 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-R9-ES-2008-N0308]  [9221 0-1111 -0000- 
B3] 

Proposed  information  Collection;  0MB 
Control  Number  1018-0119;  Policy  for 
Evaluation  of  Conservation  Efforts 
When  Making  Listing  Decisions  (PECE) 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  We  (Fish  and  Wildlife 
Service)  will  ask  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  the  information  collection  (IC) 
described  below.  As  required  by  the 
Paperwork  Reduction  Act  of  1995  and 
as  part  of  our  continuing  efforts  to 
reduce  paperwork  and  respondent 
burden,  we  invite  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  this  IC.  This 
IC  is  scheduled  to  expire  on  January  31, 
2009.  We  may  not  conduct  or  sponsor 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

DATES:  Your  comments  must  be  received 
on  or  before  January  23,  2009. 
ADDRESSES:  Send  your  comments  on  the 
IC  to  Hope  Grey,  Information  Collection 
Clearance  Officer,  Fish  and  Wildlife 
Service,  MS  222-ARLSQ,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203 
(mail),  or  hopejgrey@fws.gov  (e-mail). 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  additional  information  about 
this  ICR,  contact  Hope  Grey  by  mail  or 
e-mail  (see  ADDRESSES)  or  by 
telephone  at  (703)  358-2482. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Section  4  of  the  Endangered  Species 
Act  (ESA)  specifies  the  process  by 
which  we  can  list  species  as  threatened 
or  endangered.  When  we  consider 


whether  or  not  to  list  a  species,  the  ESA 
requires  us  to  take  into  account  the 
efforts  being  made  by  any  State  or  any 
political  subdivision  of  a  State  to  protect 
such  species.  We  also  take  into  account 
the  efforts  being  made  by  other  entities. 
States  or  other  entities  often  formalize 
conservation  efforts  in  conservation 
agreements,  conservation  plans, 
management  plans,  or  similar 
documents.  The  conservation  efforts 
recommended  or  called  for  in  such 
documents  could  prevent  some  species 
from  becoming  so  imperiled  that  they 
meet  the  definition  of  a  threatened  or 
endangered  species  under  the  ESA. 

The  Policy  for  Evaluation  of 
Conservation  Efforts  When  Making 
Listing  Decisions  (PECE)  encourages  the 
development  of  conservation 
agreements/plans  and  provides  certainty 
about  the  standard  that  an  individual 
conservation  effort  must  meet  for  us  to 
consider  whether  it  contributes  to 
forming  a  basis  for  making  a  decision 
about  the  listing  of  a  species.  PECE 
applies  to  “formalized  conservation 
efforts”  that  have  not  been  implemented 
or  have  been  implemented  but  have  not 
yet  demonstrated  if  they  are  effective  at 
the  time  of  a  listing  decision. 

Under  PECE,  formalized  conservation 
efforts  are  defined  as  conservation 
efforts  (specific  actions,  activities,  or 
programs  designed  to  eliminate  or 
reduce  threats  or  otherwise  improve  the 
status  of  a  species)  identified  in  a 
conservation  agreement,  conservation 
plan,  management  plan,  or  similar 
document  (68  FR  15100).  The 
development  of  such  agreements/plans 
is  voluntary.  There  is  no  requirement 
that  the  individual  conservation  efforts 
included  in  such  documents  be 
designed  to  meet  the  standard  in  PECE. 

PECE  specifies  that  to  consider  if  a 
formalized  conservation  effort(s) 
contributes  to  forming  a  basis  for 
making  a  listing  decision,  we  must  find 
that  the  effort  is  sufficiently  certain  to 
be  implemented  and  effective  so  as  to 
have  contributed  to  the  elimination  or 
adequate  reduction  of  one  or  more 
threats  to  the  species  identified  through 
our  analysis  of  listing  factors  specified 
in  section  4(a)(1)  of  the  ESA.  To  gauge 
whether  or  not  this  standard  has  been 
met,  PECE  includes  criteria  for 
evaluating  the  certainty  of 
implementation  and  the  certainty  of 
effectiveness  of  individual  conservation 
efforts. 

One  criterion  is  whether  provisions 
for  monitoring  and  reporting  progress 
on  implementation  and  effectiveness  of 
the  effort  are  included  in  the  plan  or 
agreement.  Also,  if  we  use  a 
conservation  effort(s)  that  satisfies  the 
PECE  standard  as  part  of  the  basis  for  a 


decision  not  to  list  a  species  or  to  list 
the  species  as  threatened  rather  than 
endangered,  we  must; 

(1)  Track  the  status  of  the  effort(s), 
including  the  progress  of  its 
implementation  and  effectiveness  and 

(2)  If  necessary,  reevaluate  the  status 
of  the  species  and  consider  whether  or 
not  initiating  the  listing  process  is 
necessary. 

The  nature  and  frequency  of  the 
monitoring  and  reporting  will  vary 
according  to  the  species  addressed,  land 
ownership,  specific  conservation  efforts, 
expertise  of  participants,  and  other 
factors.  Generally,  monitoring  and 
reporting  occurs  annually  for  several 
years  as  the  conservation  efforts  are 
implemented  and  their  effectiveness  is 
evaluated.  The  information  collected 
through  monitoring  is  invaluable  to  the 
Service,  the  States,  and  other  entities 
involved  in  agreements  and  plans,  and 
to  others  concerned  about  the  welfare  of 
the  species  covered  by  the  agreements/ 
plans. 

Agreements/plans  developed  with  the 
intent  of  influencing  a  listing  decision 
and  with  involvement  of  the  Service 
constitute  an  information  collection  that 
requires  OMB  approval  under  the 
Paperwork  Reduction  Act.  Estimating 
the  hours  associated  with  developing  a 
conservation  agreement  or  plan  is 
difficult  because: 

(1)  Development  and  associated 
monitoring  of  conservation  efforts  are 
completely  voluntary,  and  we  cannot 
predict  who  will  decide  to  develop 
these  efforts,  how  many  entities  they 
might  involve,  or  the  type  and  extent  of 
the  planning,  monitoring,  and  reporting 
processes  they  might  use. 

(2)  We  cannot  predict  which  species 
are  certain  to  become  the  subjects  of 
conservation  efforts,  and,  therefore,  we 
cannot  predict  the  number,  nature,  and 
extent  of  conservation  efforts  and 
monitoring  that  might  be  included  in 
conservation  agreements/plans  designed 
with  the  intent  of  influencing  a  decision 
regarding  li.sting  a  species. 

(3)  Many  agreements/plans  are 
developed  to  satisfy  requirements  of 
other  laws  or  for  other  purposes.  We 
cannot  predict  whether  or  the  extent  to 
which  some  of  these  plans  may  be 
expanded  to  attempt  to  make  listing 
unnecessary. 

II.  Data 

OMB  Control  Number:  1018-0119. 

Title:  Policy  for  Evaluation  of 
Conservation  Efforts  When  Making 
Listing  Decisions  (PECE). 

Service  Form  Numbeifs):  None. 

Type  of  Request:  Extension  of 
currently  approved  collection. 
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Affected  Public:  Individuals:  States,  Respondent’s  Obligation:  Required  to 

tribes,  local  governments;  and  not-for-  obtain  or  retain  a  benefit, 
profit  institutions.  Frequency  of  Collection:  On  occasion. 


Activity 

Number  of  annual 
respondents 

Number  of  annual 
responses 

Completion  time 
per  response 

Annual  burden 
hours 

Original  Agreement . . 

4 

4 

2,000  hours  . 

8,000 

Monitoring  . 

7 

7 

600  hours  . 

4,200 

Reporting  . 

7 

7 

120  hours  . 

840 

18 

18 

13,040 

ni.  Request  for  Comments 

We  invite  comments  concerning  this 
IC  on: 

(1)  Whether  or  not  the  collection  of 
information  is  necessary,  including 
whether  or  not  the  information  will 
have  practical  utility; 

(2)  The  accuracy  of  our  estimate  of  the 
burden  for  this  collection  of 
information; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(4)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents. 

Comments  that  you  submit  in 
response  to  this  notice  are  a  matter  of 
public  record.  We  will  include  and/or 
summarize  each  comment  in  our  request 
to  OMB  to  approve  this  IC.  Before 
including  your  address,  phone  number, 
e-mail  address,  or  other  personal 
identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment,  including  your  » 
personal  identifying  information,  may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

Dated:  October  9,  2008. 

Hope  Grey, 

Information  Collection  Clearance  Officer, 

Fish  and  Wildlife  Service. 

FR  Doc.  E8-27831  Filed  11-21-08;  8:45  am 
BILLING  CODE  4310-S5-S 


DEPARTMENT  OF  THE  INTERIOR 

U.S.  Geological  Survey 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request  on 
Extension  of  Existing  Information 
Collection 

agency:  U.S.  Geological  Survey  (USGS), 
Interior. 

ACTION:  Notice;  request  for  comments. 


SUMMARY:  We  (U.S.  Geological  Survey) 
have  sent  an  Information  Collection 
Request  (ICR)  to  OMB  for  review  and 
approval.  The  ICR,  which  is 
summarized  below,  describes  the  nature 
of  the  collection  and  the  estimated 
burden  and  cost.  This  ICR  is  scheduled 
to  expire  on  November  14,  2008.  We 
may  not  conduct  or  sponsor  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  However,  under  OMB 
regulations,  we  may  continue  to 
conduct  or  sponsor  this  information 
collection  while  it  is  pending  at  OMB. 
DATE:  You  must  submit  comments  on  or 
before  December  24,  2008. 

ADDRESSES:  Send  your  comments  on 
this  information  collection  directly  to 
the  Office  of  Management  and  Budget 
(OMB),  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer  for  the  Department  of  the 
Interior  via  OMB  e-mail: 
{OIRA_DOCKET@omb. eop.gov)-,  or  by 
f^ax  (202)  395-6566;  and  identify  your 
submission  with  #1028-0048. 

Please  submit  a  copy  of  your 
comments  to  the  Phadrea  Ponds, 
Information  Collections,  U.S.  Geological 
Survey,  2150-C  Center  Avenue,  Fort 
Collins,  CO  80525  (mail);  (970)  226- 
9230  (fax):  or  FAX:  pponds@usgs.gov 
(e-mail).  Use  Information  Collection 
Number  1028-0048  in  the  subject  line. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  additional  information  about 
this  ICR,  contact  Jim  Dewey  at  (303) 
274-8419. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  1028-0048. 

Title:  USGS  Earthquake  Report. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  General  Public. 

Respondent  Obligation:  Voluntary. 

Frequency  of  Collection:  On  occasion, 
after  an  earthquake. 

Estimated  Completion  Time:  6 
minutes. 

Estimated  Annual  Number  of 
Respondents:  200,000. 

Note:  We  have  recalculated  our  estimated 
number  of  responses  requested  in  our  60  day 


FR  notice  (73  FR  53267)  from  100,000  to 
200,000  responses.  This  recalculation  is 
based  on  our  experience  with  the  data 
compiled  over  the  three  year  period  (2005- 
2008),  during  which  we  had  many  more 
responses  than  we  anticipated  in  2005. 

Estimated  Annual  Burden  Hours: 
20,000  hours. 

Note:  We  have  recalculated  our  estimated 
number  of  responses  requested  in  our  60  day 
FR  notice  (73  FR  53267)  from  10,000  to 
20,000  hours.  Assuming  that  200,000 
respondents  will  each  spend  6  minutes 
responding  to  the  proposed  information 
collection  the  total  adjusted  hour  burden  will 
be  20,000  hours. 

Abstract:  The  collection  of 
information  applies  to  a  World-Wide 
Web  site  questionnaire  that  permits 
individuals  to  report  on  the  effects  of 
the  shaking  from  an  earthquake — on 
themselves  personally,  buildings,  other 
man-made  structures,  and  ground 
effects  such  as  faulting  or  landslides. 
The  USGS  may  use  the  information  to 
provide  qualitative,  quantitative,  or 
graphical  descriptions  of  earthquake 
damage. 

We  will  protect  information  from 
respondents  considered  proprietary 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552)  and  implementing 
regulations  (43  CFR  part  2),  and  under 
regulations  at  30  CFR  250.197,  “Data 
and  information  to  be  made  available  to 
the  public  or  for  limited  inspection.” 
Responses  are  voluntary.  No  questions 
of  a  “sensitive”  nature  are  asked.  We 
will  release  data  collected  on  these 
forms  only  in  a  summary  format  that  is 
not  company-specific. 

Comments:  To  comply  with  the 
public  consultation  process,  on 
September  14,  2008,  we  published  a 
Federal  Register  notice  (73  FR  53267) 
announcing  our  intent  to  submit  this 
information  collection  to  OMB  for 
approval.  In  that  notice  we  solicited 
public  comments  for  60  days,  ending  on 
November  14,  2008.  We  did  not  receive 
any  comments  concerning  the  notice. 

We  again  invite  comments  concerning 
this  information  collection  on: 

(1)  Whether  or  not  the  collection  of 
information  is  necessary,  including 
whether  or  not  the  information  will 
have  practical  utility; 


Federal  Register/ Vol.  73,  No.  227 /Monday,  November  24,  2008 /Notices 


71043 


(2)  The  accuracy  of  our  estimate  of  the 
burden  for  this  collection  of 
information; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(4)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents. 

Please  note  that  the  comments 
submitted  in  response  to  this  notice  are 
a  matter  of  public  record.  Before 
including  your  address,  phone  number, 
e-mail  address,  or  other  personal 
identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment,  including  your 
personal  identifying  information,  may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  OMB  in  your 
comment  to  withhold  your  personal 
identifying  information  from  public 
review,  we  cannot  guarantee  that  it  will 
be  done. 

uses  Information  Collection 
Clearance  Contact:  Phadrea  Ponds,  970— 
226-9445. 

Dated:  November  17,  2008. 

Suzette  M.  Kimball, 

Associate  Director  for  Geology. 

[FR  Doc.  E8-27825  Filed  11-21-08;  8:45  am] 
BILLING  CODE  4311-AM-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-^430-ET;  WYW  167436] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Secretary  of  the  Interior 
proposes  to  withdraw  40  acres  of  public 
land  from  surface  entry  and  mining  on 
behalf  of  the  Bureau  of  Land 
Management  to  protect  the  Parting  of 
.the  Ways  Historic  Site  in  Sweetwater 
County.  This  notice  segregates  the  land 
for  up  to  2  years  from  surface  entry  and 
mining  while  various  studies  and 
analyses  are  made  to  support  a  final 
decision  on  the  withdrawal  application. 
The  land  will  remain  open  to  the 
mineral  leasing  laws. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
February  23,  2009. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  BLM 
Wyoming  State  Director,  P.O.  Box  1828, 
Cheyenne,  Wyoming  82003-1828. 


FOR  FURTHER  INFORMATION  CONTACT: 

Janelle  Wrigley,  BLM  Wyoming  State 
Office,  by  calling  307-775-6257,  or  at 
the  above  address,  or  Teri  Deakins,  BLM 
Rock  Springs  Field  Office,  280  Highway 
191  North,  Rock  Springs,  Wyoming 
82901  or  by  calling  307-352-0211. 
SUPPLEMENTARY  INFORMATION:  The 
applicant  is  the  Bureau  of  Land 
Management  at  the  address  above  and 
its  petition/application  requests  the 
Secretary  of  the  Interior  to  withdraw, 
subject  to  valid  existing  rights,  the 
following  described  public  land  from 
settlement,  sale,  location,  or  entry  under 
the  general  land  laws,  including  the 
mining  laws,  but  not  the  mineral  leasing 
laws; 

Sixth  Principal  Meridian 
T.  26  N.,  R.  104  W., 

sec.  4,  WV2SWV4NEV4  and  EV2SEV4NWV4. 

The  area  described  contains  40  acres  in 
Sweetwater  County. 

The  Bureau  of  Land  Management’s 
petition/application  has  been  approved 
by  the  Assistant  Secretary,  Land  and 
Minerals  Management;  therefore,  it 
constitutes  a  withdrawal  proposal  of  the 
Secretary  of  the  Interior. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the 
archeological,  historical,  geological,  and 
recreational  values  of  the  Parting  of  the 
Ways  Historic  Site  for  a  20-year  period. 

The  use  of  a  right-of-way,  interagency, 
or  cooperative  agreement,  or  surface 
management  under  43  CFR  3809 
regulations  would  not  adequately 
constrain  nondiscretionary  uses  which 
could  result  in  permanent  loss  of 
significant  values  and  irreplaceable 
resources  at  the  site. 

There  are  no  suitable  alternative  sites 
since  the  land  described  herein  contains 
the  resource  values  that  need  protection. 

No  water  rights  would  be  needed  to 
fulfill  the  purpose  of  the  requested 
withdrawal. 

Records  relating  to  the  application 
may  be  examined  by  contacting  Janelle 
Wrigley  at  the  above  address  or  by 
calling  307-775-6257  or  Teri  Deakins, 
BLM  Rock  Springs  Field  Office,  280 
Highway  191  North,  Rock  Springs, 
Wyoming  82901  or  by  calling  307-352- 
0211. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
application  may  present  their  views  in 
writing  to  the  BLM  Wyoming  State 
Director  at  the  address  noted  above. 

Comments  including  names  and  street 
addresses  of  respondents,  will  be 
available  for  public  review  at  the  BLM 


Rock  Springs  Field  Office,  280  Highway 
191  North,  Rock  Springs,  Wyoming 
82901,  during  regular  business  hours  8 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Before 
including  your  address,  phone  number, 
e-mail  address,  or  other  personal 
identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  address  from 
public  review  or  from  disclosure  under 
the  Freedom  of  Information  Act,  you 
must  state  this  prominently  at  the 
beginning  of  your  comments.  Such 
requests  will  be  honored  to  the  extent 
allowed  by  law.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  BLM  Wyoming 
State  Director  no  later  than  February  23, 
2009.  If  the  authorized  officer 
determines  that  a  public  meeting  will  be 
held,  a  notice  of  the  time  and  place  will 
be  published  in  the  Federal  Register 
and  a  local  newspaper  at  least  30  days 
before  the  scheduled  date  of  the 
meeting. 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2310.1-2. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register  ,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  Licenses,  permits,  cooperative 
agreements,  or  discretionary  land  use 
authorizations  of  a  temporary  nature 
which  would  not  impact  the  site  may  be 
allowed  with  the  approval  of  an 
authorized  officer  of  the  BLM  during  the 
segregative  period. 

Authority:  43  CFR  2310.3-1. 
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Dated;  November  17,  2008. 

Michael  Madrid, 

Chief,  Branch  of  Fluid  Mineral,  Operations, 
Lands  and  Appraisal. 

[FR  Doc.  E8-27804  Filed  11-21-08;  8:45  am] 
BILUNG  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  To  Prepare  a  General 
Management  Plan/Environmental 
Impact  Statement  for  Mount  Rushmore 
National  Memorial,  South  Dakota 

agency:  National  Park  Service, 
Department  of  the  Interior. 

ACTION:  Notice  of  Intent  To  Prepare  a 
General  Management  Plan/ 
Environmental  Impact  Statement  for 
Mount  Rushmore  National  Memorial, 
South  Dakota. 

SUMMARY:  Pursuant  to  Section  102(2KC) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332{2)(C)),  the 
National  Park  Service  (NPS)  is 
announcing  its  intent  to  prepare  a 
General  Management  Plan/ 
Environmental  Impact  Statement  (GMP/ 
EIS)  for  Mount  Rushmore  National 
Memorial  (Memorial),  South  Dakota. 

This  effort  will  update  the  1980  GMP. 

The  GMP/EIS  will  establish  the 
overall  direction  for  the  Memorial, 
setting  broad  management  goals  for 
managing  the  area  over  the  next  15  to 
20  years.  The  GMP/EIS  will  prescribe 
desired  resource  conditions  and  visitor 
experiences  that  are  to  be  achieved  and 
maintained  throughout  the  Memorial 
based  on  such  factors  as  the  Memorial’s 
purpose,  significance,  special  mandates, 
the  body  of  laws  and  policies  directing 
Memorial  management,  resource 
analysis,  and  the  range  of  public 
expectations  and  concerns.  The  GMP/ 
EIS  also  will  outline  the  kinds  of 
resource  management  activities,  visitor 
activities,  and  developments  that  would 
be  appropriate  in  the  Memorial  in  the 
future. 

A  range  of  reasonable  alternatives  for 
managing  the  Memorial  will  be 
developed  through  this  planning 
process  and  will  include,  at  a  minimum, 
a  no-action  and  a  preferred  alternative. 
Major  issues  the  GMP/EIS  will  address 
include  changes  in  visitor  use  patterns 
and  special  events,  adequacy  and 
sustainability  of  existing  facilities  for 
visitor  opportunities  and  activities  and 
for  Memorial  operations,  and 
partnership  roles  and  opportunities.  The 
need  for  new  facilities  such  as 
maintenance,  museum  curation  and 
storage,  and  interpretation  will  be 
examined.  The  GMP/EIS  will  evaluate 


the  potential  environmental  effects  of 
the  alternative  management  approaches. 

As  the  first  phase  of  the  planning 
process,  the  NPS  is  beginning  to  scope 
the  issues  to  be  addressed  in  the  GMP/ 
EIS.  All  interested  persons, 
organizations.  Agencies,  and  Tribes  are 
encouraged  to  submit  comments  and 
suggestions  on  issues  and  concerns  that 
should  be  addressed  in  the  GMP/EIS, 
and  the  range  of  appropriate  alternatives 
that  should  be  examined. 

DATES:  The  NPS  will  begin  public 
.scoping  soon.  Public  scoping  meetings 
regarding  the  GMP,  including  specific 
dates,  times,  and  locations,  will  be 
announced  in  the  local  media,  at  the 
Web  site  http://parkplanning.nps.gov/ , 
or  by  contacting  the  Superintendent. 
ADDRESSES:  General  park  information 
requests  or  requests  to  be  added  to  the 
project  mailing  list  should  be  directed 
to:  Gerard  Baker,  Superintendent, 

Mount  Rushmore  National  Memorial 
13000  Highway  244,  Building  31,  Suite 
1,  Keystone,  South  Dakota  57751-0268; 
telephone:  605-574-2523;  e-mail: 
morugmp@nps.gov.  If  you  wish  to 
comment  on  any  issues  associated  with 
the  GMP/EIS,  you  may  submit  your 
comments  by  any  one  of  several 
methods.  You  may  mail  comments  to 
Mount  Rushmore  National  Memorial, 
13000  Highway  244,  Building  31,  Suite 
1,  Keystone,  South  Dakota  57751-0268. 
Once  the  public  comment  period 
commences,  you  may  comment  via  the 
Internet  at  http:// 

wu'w. planning.nps.gov/;  simply  select 
Mount  Rushmore  National  Memorial 
fi’om  the  list  of  parks,  and  then  select 
the  GMP/EIS.  Finally,  you  may  hand- 
deliver  comments  to  the  Memorial  at  the 
address  above.  Before  including  your 
address,  telephone  number,  e-mail 
address,  or  other  personal  identifying 
information  in  your  comments,  you 
should  be  aware  that  your  entire 
comment  (including  your  personal 
identifying  information)  may  be  made 
publicly  available  at  any  time.  While 
you  can  ask  us  in  your  comments  to 
withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so.  We  will  make  all  submissions 
from  organizations  or  businesses,  from 
individuals  identifying  themselves  as 
representatives  or  officials,  or 
organizations  or  businesses  available  for 
public  inspection  in  their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Jarvis,  Project  Manager,  Planning 
Division,  Denver  Service  Center, 
National  Park  Service,  12795  West 
Alameda  Parkway,  P.O.  Box  25287, 
Denver,  Colorado  80225-0287; 
telephone:  303-969-2263;  or  e-mail: 


greg  jarvis@nps.gov.  General 
information  about  Mount  Rushmore 
National  Memorial  is  available  on  the 
Internet  at  http://www.nps.gov/moru. 

Dated:  November  4,  2008. 

Ernest  Quintana, 

Regional  Director,  Midwest  Region. 

[FR  Doc.  E8-27705  Filed  11-21-08;  8:45  am] 
BILLING  CODE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-648] 

In  the  Matter  of:  Certain 
Semiconductor  Integration  Circuits 
Using  Tungsten  Metallization  and 
Products  Containing  Same;  Notice  of 
Commission  Decision  Not  To  Review 
an  Initial  Determination  Granting,  In- 
Part,  a  Motion  To  Amend  the 
Complaint  and  Notice  of  Investigation 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (“ID”) 
(Order  No.  17)  of  the  presiding 
administrative  law  judge  (“ALJ”) 
granting,  in-part,  complainants’  motion 
to  amend  the  complaint  and  the  notice 
of  investigation  in  the  above-captioned 
investigation  to  add  two  patent  claims. 
FOR  FURTHER  INFORMATION  CONTACT: 

Clint  Gerdine,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
708-2310.  Copies  of  non-confidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 

International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  at  http:/ /wnvw. usitc.gov. 
The  public  record  for  this  investigation 
may  be  viewed  on  the  Commission’s 
electronic  docket  (EDIS)  at  http:// 
edis.usitc.gov.  Hearing-impaired 
persons  are  advised  that  information  on 
this  matter  can  be  obtained  by 
contacting  the  Commission’s  TDD 
terminal  on  (202)  205-1810. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  May  21,  2008  based  on  a  complaint 
filed  on  April  18,  2008  by  LSI 
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Corporation  of  Milpitas,  California  and 
Agere  Systems  Inc.  of  Allentown, 
Pennsylvania  (collectively 
“complainants”).  73  FR  29534-35  (May 
21,  2008).  The  complaint  alleges 
violations  of  section  337  of  the  Tariff 
Act  of  1930,  as  amended,  19  U.S.C. 

1337,  in  the  importation  into  the  United 
States,  the  sale  for  importation,  and  the 
sale  within  the  United  States  after 
importation  of  certain  semiconductor 
integrated  circuits  using  tungsten 
metallization  and  products  containing 
same  by  reason  of  infringement  of  claim 
1  of  U.S.  Patent  No.  5,227,335  (“the  ’335 
patent”).  The  complaint  named 
numerous  respondents  including  NXP 
B.V.  of  the  Netherlands  and  Micronas 
Semiconductor  Holding  AG  (“Micronas 
AG”)  of  Switzerland.  The  complaint 
further  alleged  that  an  industry  in  the 
United  States  exists  as  required  by 
subsection  (a)(2)  of  section  337. 

On  September  2,  2008,  the 
Commission  issued  notice  of  its 
determination  not  to  review  an  ID 
granting  the  motion  of  complainants, 
NXP  B.V.,  and  proposed  respondent 
NXP  Semiconductors  USA,  Inc.  (“NXP 
Semiconductors”)  of  San  Jose, 

California  to  amend  the  complaint  and 
notice  of  investigation  to  substitute  NXP 
Semiconductors  for  NXP  B.V.  73  FR 
52064-65  (Sept.  9,  2008).  On  October  8, 
2008,  the  Commission  issued  notice  of 
its  determination  not  to  review  an  ID 
granting  a  joint  motion  to  amend  the 
complaint  and  notice  of  investigation  to 
substitute  Micronas  GmbH  for  Micronas 
AG.  73  FR  61168-69  (Oct.  15,  2008).  On 
October  17,  2008,  the  Commission 
issued  notice  of  its  determination  not  to 
review  an  ID  granting  complainants’ 
motion  to  amend  the  complaint  to  add 
five  additional  respondents.  73  FR 
63195  (Oct.  23,  2008). 

On  September  19,  2008,  complainants 
moved  to  amend  the  complaint  and 
notice  of  investigation  to  add  dependent 
claims  3  and  4  of  the  ’335  patent  to  the 
investigation  and  new  infringement 
allegations  against  the  following 
respondents:  (1)  United 
Microelectronics  Corp.  (“UMC”);  (2) 
Integrated  Device  Technology,  Inc. 
(“IDT”):  (3)  AMIC  Technology  Corp. 
(“AMIC”):  (4)  Cypress  Semiconductor 
Corp.  (“Cypress”);  (5)  Freescale 
Semiconductor,  Inc.  (“Freescale”);  (6) 
Grace  Semiconductor  Manufacturing 
Corp.  (“Grace”);  (7)  Microchip 
Technology,  Inc.  (“Microchip”);  (8) 
Micronas  GmbH  (“Micronas”);  (9) 

Nanya  Technology  Corp.  (“Nanya”); 

(10)  NXP  Semiconductors;  (11) 
Powerchip  Semiconductor 
(“Powerchip”);  (12)  ProMOS 
Technologies,  Inc.  (“ProMOS”);  (13) 
Spansion,  Inc.  (“Spansion”);  and  (14) 


Vanguard  International  Semiconductor 
Corp.  (“Vanguard”). 

On  October  30,  2008,  the  ALJ  issued 
the  subject  ID  (Order  No.  17)  granting, 
in-part,  complainants’  motion  to  add  the 
two  patent  claims.  The  ALJ  denied  the 
motion  as  to  respondents  UMC,  AMIC, 
Microchip,  Micronas,  Nanya,  NXP 
Semiconductors,  Powerchip,  ProMOS, 
and  Spansion  regarding  claim  3,  and  as 
to  respondents  UMC,  IDT,  AMIC, 
Cypress,  Freescale,  Grace,  Microchip, 
Micronas,  NXP  Semiconductors, 
Powerchip,  ProMOS,  Spansion,  and 
Vanguard  regarding  claim  4.  No  party 
petitioned  for  review. 

The  Commission  has  determined  not 
to  review  the  subject  ID. 

The  authority  for  the  Commission’s 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended,  19  U.S.C.  1337,  and  in 
sections  210.14  and  210.42(h)  of  the 
Commission’s  Rules  of  Practice  and 
Procedure,  19  CFR  210.14,  210.42(h). 

By  order  of  the  Commission. 

Issued:  November  19,  2008. 

William  R.  Bishop, 

Acting  Secretary  to  the  Commission. 

[FR  Doc.  E8-27860  Filed  11-21-08;  8:45  am] 
BILLING  CODE  702(M>2-P 

INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-08-033] 

Government  in  the  Sunshine  Act 
Meeting  Notice 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 
TIME  AND  DATE:  December  2,  2008  at  11 
a.m. 

PLACE:  Room  101,  500  E  Street,  SW., 
Washington,  DC  20436,  Telephone: 
(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meetings:  None. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-745  (Second 
Review)(Steel  Concrete  Reinforcing  Bar 
from  Turkey) — briefing  and  vote.  (The 
Commission  is  currently  scheduled  to 
transmit  its.  determination  and 
Commissioners’  opinions  to  the 
Secretary  of  Commerce  on  or  before 
December  15,  2008.) 

5.  Outstanding  action  jackets:  None. 

In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 


Issued:  November  19,  2008. 

William  R.  Bishop, 

Hearings  and  Meetings  Coordinator. 

[FR  Doc.  E8-27865  Filed  11-21-08;  8:45  am) 
BILLING  CODE  7020-02-P 

NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
dates:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
December  24,  2008.  Once  the  appraisal 
of  the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 

ADDRESSES:  You  may  request  a  copy  of 
any  records  schedule  identified  in  this 
notice  by  contacting  the  Life  Cycle 
Management  Division  (NWML)  using 
one  of  the  following  means: 

Mail:  NARA  (NWML),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
E-mail:  request.schedule@nara.gov. 

FAX:  301-837-3698. 

Requesters  must  cite  the  control 
number,  which  appears  in  parentheses 
after  the  name  of  the  agency  which 
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submitted  the  schedule,  and  must 
provide  a  mailing  address.  Those  who 
desire  appraisal  reports  should  so 
indicate  in  their  request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurence  Brewer,  Director,  Life  Cycle 
Management  Division  (NWML), 

National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Telephone:  301—837—1539.  E-mail: 
records.mgt@nara.gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA’s  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

The  schedules  listed  in  this  notice  are 
media  neutral  unless  specified 
otherwise.  An  item  in  a  schedule  is 
media  neutral  when  the  disposition 
instructions  may  be  applied  to  records 
regardless  of  the  medium  in  which  the 
records  are  created  and  maintained. 
Items  included  in  schedules  submitted 
to  NARA  on  or  after  December  17,  2007, 
are  media  neutral  unless  the  item  is 
limited  to  a  specific  medium.  (See  36 
CFR  1228.24(b)(3).) 

No  Federal  records  are  authorized  for 
destruction  without  the«pproval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government’s  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 


agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  Defense,  National 
Security  Agency  (Nl— 457-08-1,  7  items, 
3  temporary  items).  Records  relating  to 
signals  intelligence  activities,  including 
raw  signals  data,  administrative 
collection  records,  and  records  relating 
to  the  control,  exchange,  and 
distribution  of  signals  intelligence 
material.  Proposed  for  permanent 
retention  are  finished  products, 
including  raw  source  data  used  in  its 
production;  operational  analysis 
records,  including  requirements, 
directives,  tasking  messages,  handbooks, 
and  other  related  records;  cryptanalysis 
methodologies;  and  signals  intelligence 
program  and  policy  records. 

2.  Department  of  Health  and  Human 
Services,  Centers  for  Medicare  and 
Medicaid  Services  (Nl— 440-08-1,  2 
items,  2  temporary  items).  Records 
relating  to  the  approval  of  accreditation 
organizations  for  laboratories  and 
customer  satisfaction  surveys  completed 
by  evaluated  laboratories. 

3.  Department  of  Homeland  Security, 
Headquarters  (Nl-563-08-11,  3  items,  3 
temporary  items).  Records  associated 
with  agency  training  programs, 
including  records  documenting 
attendance  at  agency-sponsored  training 
activities,  instructional  materials  such 
as  training  course  plans,  manuals, 
textbooks,  and  syllabuses,  and  other 
training  aids. 

4.  Department  of  Homeland  Security, 
Office  of  Operations  Coordination  (Nl- 
563-08-19,  1  item,  1  temporary  item). 
Master  files  associated  with  an 
electronic  information  system 
containing  suspicious  activity  and 
incident  reports  used  to  identify  pre- 
operational  planning  for  terrorism  or 
other  threats. 

5.  Department  of  Homeland  Security, 
Office  of  Operations  Coordination  (Nl- 
563-08-23,  3  items,  2  temporary  items). 
Situational  awareness  reports  and 
associated  background  material 
regarding  possible  and  confirmed 
threats,  events,  and  incidents  as 


maintained  by  the  National  Operations 
Center  in  the  Senior  Watch  Officer  Log 
and  the  Incident  Tracking  Index. 
Proposed  for  permanent  retention  are 
records  of  the  Incident  Tracking  Index 
associated  with  events  of  national  or 
global  significance. 

6.  Department  of  Homeland  Security, 
U.S.  Citizenship  and  Immigration 
Services  (Nl-566-08-19,  1  item,  1 
temporary  item).  Master  file  associated 
with  an  electronic  information  system 
that  schedules  appointments  for 
individuals  to  submit  biometric 
information  in  order  to  apply  for 
immigration  benefits. 

7.  Department  of  Homeland  Security, 
U.S.  Citizenship  and  Immigration 
Services  (Nl-566-08-20,  1  item,  1 
temporary  item).  Master  file  associated 
with  an  electronic  database  containing 
information  collected  on  individuals  for 
the  production  and  distribution  of 
employee  credential  cards. 

8.  Department  of  Homeland  Security, 
U.S.  Citizenship  and  Immigration 
Services  (Nl-566-09-1,  1  item,  1 
temporary  item).  Master  file  associated 
with  an  electronic  information  system 
that  provides  for  the  transmittal  and 
printing  of  approved  applications  to 
create  secure  identity  cards  of 
immigrants  seeking  various  actions  and 
benefits. 

9.  Department  of  Homeland  Security, 
U.S.  Citizenship  and  Immigration 
Services  (Nl-566-09-2,  2  items,  2 
temporary  items).  Inputs  and  master  file 
associated  with  an  electronic 
information  system  that  tracks  migrant 
information  to  respond  to  requests  from 
family  members,  transmitted  through  a 
member  of  Congress,  regarding  the 
status  of  a  relative  who  may  have  been 
interdicted  at  sea. 

10.  Department  of  Homeland  Security, 
U.S.  Citizenship  and  Immigration 
Services  (Nl-566-09-4,  1  item,  1 
temporary  item).  Master  file  associated 
with  an  electronic  information  system 
that  monitors  the  initial  adjudication 
process  for  individuals  applying  for 
immigration  benefits. 

11.  Department  of  Homeland  Security, 
United  States  Coast  Guard  (Nl-26-05- 
15,6  items,  2  temporary  items). 
Notifications  of  potential  law 
enforcement  incidents  that  are  not  acted 
upon  and  routine  law  enforcement 
boardings.  Proposed  for  permanent 
retention  are  such  records  as 
notifications,  case  files,  and  incident- 
related  records  associated  with  law 
enforcement,  search  and  rescue,  and 
environmental  protection  activities.  The 
proposed  disposition  instructions  are 
limited  to  electronic  records. 

12.  Department  of  Homeland  Security, 
Transportation  Security  Administration 
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(Nl-560-08-1,  6  items,  6  temporary 
items).  Various  administrative  records 
including  motor  vehicle  case  files,  field 
office  buildings  space  design  and 
construction  standards  records, 
headquarters  buildings  specifications, 
plans,  drawings,  and  leases,  fitness 
center  membership  records,  and  records 
relating  to  the  adjudication  of  contract 
performance  disputes. 

13.  Department  of  the  Interior,  Office 
of  the  Secretary  (Nl  48-08-15,  1  items, 

1  temporary  item).  Master  files  of  an 
electronic  information  system  used  to 
monitor  the  progress  and  performance 
of  agency  programs. 

14.  Department  of  the  Interior,  Office 
of  the  Secretary  (Nl  48-08-18,  2  items, 

2  temporary  items).  Electronic  records 
of  the  Quarters  Management 
Information  System,  which  relates  to 
rental  rate  setting,  including  such 
matters  as  rental  rates  for  government 
owned  or  leased  housing  and  utilities 
rates. 

15.  Department  of  Justice,  Bureau  of 
Alcohol,  Tobacco,  Firearms,  and 
Explosives  (Nl-436-08-8,  1  item,  1 
temporary  item).  Master  files  of  the 
National  Integrated  Ballistic  Information 
Network  Case  System  which  consists  of 
summaries  of  police  reports  of  criminal 
incidents  linked  together  by  a  specific 
firearm  which  was  identified  by  the 
National  Integrated  Ballistic  Information 
Network. 

16.  Central  Intelligence  Agency, 

Office  of  Public  Affairs  (Nl-263-08-1,  1 
item,  1  temporary  item).  Press  clippings 
from  open  sources  distributed  to  agency 
staff  for  reference  purposes. 

17.  Federal  Energy  Regulatory 
Commission,  Agency-wide  (Nl-138- 
09-2,  4  items,  4  temporary  itejns). 
Records  relating  to  enforcement 
activities,  including  investigations, 
audits,  contested  audits  and  final  audit 
reports.  Paper  versions  of  these  files 
were  previously  approved  for  disposal. 

18.  Nuclear  Regulatory  Commission, 
Agency-wide  (Nl-431-68-18,  3  items,  3 
temporary  items).  Master  files  and 
outputs  of  an  electronic  information 
system  that  maintains  information  on 
licensing  and  inspection  of  facilities. 

19.  Social  Security  Administration, 
Deputy  Commissioner  for  Systems  (Nl- 
47-08-2,  1  item,  1  temporary  item). 
Global  reference  tables  providing 
standard  code  structures  used  by  agency 
electronic  information  systems. 

Dated:  November  19,  2008. 

Michael ).  Kurtz, 

Assistant  Archivist  for  Records  Services — 
Washington,  DC. 

(FR  Doc.  E8-27915  Filed  11-21-08;  8:45  am] 
BILLING  CODE  7S15-01-P 


NATIONAL  SCIENCE  FOUNDATION 

National  Science  Board  ad  hoc 
Committee  for  the  Vannevar  Bush 
Award;  Sunshine  Act  Meetings;  Notice 

The  National  Science  Board’s  ad  hoc 
Committee  for  the  Vannevar  Bush 
Award,  pursuant  to  NSF  regulations  (45 
CFR  Part  614),  the  National  Science 
Foundation  Act,  as  amended  (42  U.S.C. 
1862n-5),  and  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b),  hereby 
gives  notice  in  regard  to  the  scheduling 
of  meetings  for  the  transaction  of 
National  Science  Board  business  and 
other  matters  specified,  as  follows: 

Date  and  Time:  Wednesday, 
December  3,  2008  at  1  p.m. 

Subject  Matter:  Discussion  of 
candidates  for  the  2009  Vannevar  Bush 
Award. 

Status:  Closed. 

This  meeting  will  be  held  by 
teleconference  originating  at  the 
National  Science  Board  Office,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230.  Please  refer  to  the 
National  Science  Board  Web  site 
[http://www.nsf.gov/nsb)  for 
information  or  schedule  updates,  or 
contact;  Jennifer  Richards,  National 
Science  Board  Office,  4201  Wilson 
Blvd.,  Arlington,  VA  22230.  Telephone: 
(703) 292-7000. 

Ann  Ferrante, 

Writer-Editor. 

[FR  Doc.  E8-27876  Filed  11-21-08;  8:45  am] 
BILLING  CODE  7555-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Membership  of  the  National  Science 
Board’s  Senior  Executive  Service 
Performance  Review  Board 

AGENCY:  National  Science  Foundation. 

ACTION:  Announcement  of  Membership 
of  the  National  Science  Foundation’s 
Performance  Review  Board  for  the 
Office  of  Inspector  General  and  the 
National  Science  Board  Office  Senior 
Executive  Service  positions. 

SUMMARY:  This  announcement  of  the 
membership  of  the  National  Science 
Foundation’s  Office  of  Inspector  General 
and  National  Science  Board  Office 
Senior  Executive  Service  Performance 
Review  Board  is  made  in  compliance 
with  5  U.S.C.  4314(c)(4). 

ADDRESSES:  Comments  should  be 
addressed  to  Director,  Division  of 
Human  Resource  Management,  National 
Science  Foundation,  Room  315,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Joseph  F.  Burt  at  the  above  address  or 
(703)  292-8180. 

SUPPLEMENTARY  INFORMATION:  The 

membership  of  the  National  Science 
Board’s  Senior  Executive  Service 
Performance  Review  Board  is  as  follows; 
Dan  E.  Arvizu,  Chairman,  Audit  and 
Oversight  Committee,  National  Science 
Board.  Anthony  A.  Arnolie,  Chief 
Human  Capital  Officer  and  Director, 
Office  of  Information  and  Resource 
Management.  Plus  two  members  to  be 
selected  from  the  IG  community. 

Dated:  November  17,  2008. 

Joseph  F.  Burt, 

Director,  Division  of  Human  Resource 
Management. 

[FR  Doc.  E8-27731  Filed  11-21-08;  8:45  am] 
BILLING  CODE  7555-01 -M 


OFFICE  OF  NAVAJO  AND  HOPI  INDIAN 
RELOCATION 

Performance  Review  Board 
Membership 

agency:  Office  of  Navajo  and  Hopi 
Indian  Relocation. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
appointments  of  members  to  a 
performance  review  board  for  the  Office 
of  Navajo  and  Hopi  Indian  Relocation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  J.  Bavasi,  Executive 
Director,  Office  of  Navajo  and  Hopi 
Indian  Relocation,  201  E.  Birch  Ave., 
Room  11,  Flagstaff,  AZ  86001, 
Telephone  (928)  779-2721. 
SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  of  Title  5,  U.S.C.,  requires  each 
agency  to  establish,  in  accordance  with 
regulations,  one  or  more  Senior 
Executive  Service  (SES)  performance 
review  boards.  The  function  of  the 
boards  is  to  review  and  evaluate  the 
initial  appraisal  of  senior  executives’ 
performance  and  make 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
these  executives.  Because  of  its  small 
size,  the  Office  of  Navajo  and  Hopi 
Indian  Relocation  has  appointed  SES 
appointees  from  other  Federal  agencies 
to  serve  on  its  performance  review 
board.  The  members  of  the  performance 
review  board  for  the  Office  of  Navajo 
and  Hopi  Indian  Relocation  are;  John 
Farrell,  Executive  Director,  U.S.  Arctic 
Research  Commission:  Ernest  Garcia, 
Deputy  Director,  Selective  Service 
System;  Candace  Katz,  Deputy  Director, 
National  Endowment  for  the 
Humanities. 
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Dated:  November  12,  2008. 

Christopher  J.  Bavasi, 

Executive  Director,  Office  of  Navajo  and  Hopi 
Indian  Relocation. 

(FR  Doc.  E8-27667  Filed  11-21-08;  8:45  am] 
BILUNG  CODE  7560-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 

Comment  Request 

Upon  written  request,  copies  available 
from:  U.S.  Securities  and  Exchange 
Commission,  Office  of  Investor 
Education  and  Advocacy, 

Washington,  DC  20549-0213. 

Extension: 

Rule  12d2-2,  SEC  File  No.  270-86,  OMB 
Control  No.  3235-0080,  Form  25. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
(“Commission”)  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  approval  of  extension  of  the 
existing  collection  of  information 
provided  for  the  following  rule:  Rule 
12d2-2  (17  CFR  240.12d2-2)  and  Form 
25  (17  CFR  249.25). 

On  February  12, 1935,  the 
Commission  adopted  Rule  12d2-2,i  and 
Form  25  under  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78a  et  seq.) 
(“Act”),  which  sets  forth  the  conditions 
and  procedures  under  which  a  security 
may  be  delisted  from  an  exchange  and 
withdrawn  from  registration  under 
Section  12(b)  of  the  Act.^  The 
Commission  adopted  amendments  to 
Rule  12d2-2  and  Form  25  in  2005. ^ 
Under  the  adopted  Rule  12d2-2,  all 
issuers  and  national  securities 
exchanges  seeking  to  delist  and 
deregister  a  security  in  accordance  with 
the  rules  of  an  exchange  must  file  the 
adopted  version  of  Form  25  with  the 
Commission.  The  Commission  also 
adopted  amendments  to  Rule  19d-l 
under  the  Act  to  require  exchanges  to 
file  the  adopted  version  of  Form  25  as 
notice  to  the  Commission  under  Section 
19(d)  of  the  Act.  Finally,  the 
Commission  adopted  amendments  to 
exempt  options  and  security  futures 
from  Section  12(d)  of  the  Act.  These 
amendments  are  intended  to  simplify 
the  paperwork  and  procedure  associated 
with  a  delisting  and  to  unify  general 


*  See  Securities  Exchange  Act  Release  No.  98 
(February  12,  1935). 

2  See  Securities  Exchange  Act  Release  No.  7011 
(February  5,  1963),  28  FR  1506  (February  16,  1963). 

^  See  Securities  Exchange  Act  Release  No.  52029 
(July  14,  2005),  70  FR  42456  (July  22,  2005). 


rules  and  procedures  relating  to  the 
delisting  process. 

The  Form  25  is  useful  because  it 
informs  the  Commission  that  a  security 
previously  traded  on  an  exchange  is  no 
longer  traded.  In  addition,  the  Form  25 
enables  the  Commission  to  verify  that 
the  delisting  has  occurred  in  accordance 
with  the  rules  of  the  exchange.  Further, 
the  Form  25  helps  to  focus  the  attention 
of  delisting  issuers  to  make  sure  that 
they  abide  by  the  proper  procedural  and 
notice  requirements  associated  with  a 
delisting.  Without  Rule  12d2-2  and  the 
Form  25,  as  applicable,  the  Commission 
would  be  unable  to  fulfill  its  statutory 
responsibilities. 

There  are  ten  national  securities 
exchanges  that  trade  equity  securities 
that  will  be  respondents  subject  to  Rule 
12d2-2  and  Form  25.'*  The  burden  of 
complying  with  Rule  12d2-2  and  Form 
25  is  not  evenly  distributed  among  the 
exchanges,  however,  since  there  are 
many  more  securities  listed  on  the  New 
York  Stock  Exchange,  the  NASDAQ 
Stock  Exchange,  and  the  American 
Stock  Exchange  LLC  than  on  the  other 
exchanges.  However,  for  purposes  of 
this  filing,  the  Commission  staff  has 
assumed  that  the  number  of  responses  is 
evenly  divided  among  the  exchanges. 
Since  approximately  994  responses 
under  Rule  12d2-2  and  Form  25  for  the 
purpose  of  delisting  equity  securities  are 
received  annually  by  the  Commission 
from  the  national  securities  exchanges, 
the  resultant  aggregate  annual  reporting 
hour  burden  would  be,  assuming  on 
average  one  hour  per  response,  994 
annual  burden  hours  for  all  exchanges. 
In  addition,  since  approximately  371 
responses  are  received  by  the 
Commission  annually  from  issuers 
wishing  to  remove  their  securities  from 
listing  and  registration  on  exchanges, 
the  Commission  staff  estimates  that  the 
aggregate  annual  reporting  hour  burden 
on  issuers  would  be,  assuming  on 
average  one  reporting  hour  per 
response,  371  annual  burden  hours  for 
all  issuers.  Accordingly,  the  total  annual 
hour  burden  for  all  respondents  to 
comply  with  Rule  12d2-2  is  1,365 
hours.  The  related  costs  associated  with 
these  burden  hours  are  $76,177.50. 

The  collection  of  information 
obligations  imposed  by  Rule  12d2-2 
and  Form  25  are  mandatory.  The 
response  will  be  available  to  the  public 
and  will  not  be  kept  confidential. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


^  The  staff  notes  that  there  are  two  additional 
national  securities  exchanges  that  only  trade 
standardized  options  which,  as  noted  above,  are 
exempt  from  Rule  12d2-2. 


unless  it  displays  a  currently  valid 
control  number. 

Comments  should  be  directed  to  (i) 
Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  10102,  New  Executive  Office 
Building,  Washington,  DC  20503  or  by 
sending  an  e-mail  to: 
nfraser@omb.eop.gov,  and  (ii)  Lewis  W. 
Walker,  Acting  Director/Chief 
Information  Officer,  Securities  and 
Exchange  Commission,  c/o  Shirley 
Martinson,  6432  General  Green  Way, 
Alexandria,  VA  22312  or  send  an  e-mail 
to:  PRA_Mailbox@sec.gov.  Comments 
must  be  submitted  within  30  days  of 
this  notice. 

Dated:  November  17,  2008. 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-27884  Filed  11-21-08;  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Extension  of  Existing 
Coiiection;  Comment  Request 

Upon  written  request,  copies  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Investor 
Education  and  Advocacy, 

Washington,  DC  20549-0213. 

Extension:  Rule  19d-2;  OMB  Control  No. 

3235-0205;  SEC  File  No.  270-204. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.  )  the  Securities 
and  Exchange  Commission 
(“Commission”)  is  soliciting  comments 
on  the  existing  collection  of  information 
provided  for  in  Rule  19d-2 — 
Applications  for  Stays  of  Final 
Disciplinary  Sanction  (17  CFR  240. 19d- 
2)  under  the  Securities  Exchange  Act  of 
1943  (15  U.S.C.  78a  et  seq.)  (“Exchange 
Act”).  The  Commission  plans  to  submit 
this  existing  collection  of  information  to 
the  Office  of  Management  and  Budget 
(“OMB”)  for  extension  and  approval. 

Rule  19d-2  under  the  Exchange  Act 
prescribes  the  form  and  content  of 
applications  to  the  Commission  by 
persons  desiring  stays  of  final 
disciplinary  sanctions  and  summary 
action  of  self-regulatory  organizations 
(“SROs”)  for  which  the  Commission  is 
the  appropriate  regulatory  agency. 

It  is  estimated  that  approximately 
eight  respondents  will  utilize  this 
application  procedure  annually,  with  a 
total  burden  of  24  hours,  based  upon 
past  submissions.  The  staff  estimates 
that  the  average  number  of  hours 
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necessary  to  comply  with  the 
requirements  of  Rule  19d-2  is  3  hours. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Lewis  W.  Walker,  Acting  Director/ 
Chief  Information  Officer,  Securities 
and  Exchange  Commission,  c/o  Shirley 
Martinson,  6432  General  Green  Way, 
Alexandria,  VA  22312  or  send  an  e-mail 
to:  PRA_MaiIbox@sec.gov . 

Dated:  November  17,  2008. 

Florence  E.  Harmon, 

Acting  Secretary. 

(FR  Doc.  E8-27886  Filed  11-21-08;  8:45  am] 
BILLING  CODE  8011-ei-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  500-1] 

Order  of  Suspension  of  Trading; 
2TheMart.com,  Inc.,  and  The  3DO  Co., 

•  Respondents 

November  20,  2008. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of 
2TheMart.com,  Inc.  because  it  has  not 
filed  any  periodic  reports  since  it  filed 
a  Form  10-Q  for  the  period  ended 
March  21,  2000. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  The  3DO 
Co.  because  it  has  not  filed  any  periodic 
reports  since  it  filed  a  Form  10-Q  for 
the  period  ended  December  31,  2002. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above-listed 
companies. 

Therefore,  it  is  ordered,  pursuant  to 
*  Section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the 
securities  of  the  above-listed  companies. 


is  suspended  for  the  period  from  9:30 
a.m.  EST  on  November  20,  2008, 
through  11:59  p.m.  EST  on  December  4, 
2008. 

By  the  Commission. 

Jill  M.  Peterson 
Assistant  Secretary. 

[FR  Doc.  E8-27939  Filed  11-20-08;  11:15 
am] 

BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58966;  File  No.  SR-CHX- 
2008-15] 

Self-Regulatory  Organizations; 

Chicago  Stock  Exchange,  Inc.;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  Relating  to 
Participant  Fees  and  Assessments 

November  17,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  ^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
7,  2008,  the  Chicago  Stock  Exchange, 
Inc.  (“CHX”  or  the  “Exchange”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CHX.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  amend  its 
Schedule  of  Participant  Fees  and 
Assessments  (the  “Fee  Schedule”)  to 
alter  the  take/provide  charges  for  Tape 
B  securities.  The  text  of  this  proposed 
rule  change  is  available  on  the 
Exchange’s  Web  site  at  http:// 

WWW.  chx.  com/rules/ 
proposed_ruIes.htm,  at  the  principal 
office  of  the  Exchange,  and  in  the 
Commission’s  Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  regarding  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CHX  has  prepared 


M5U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

1.  Purpose 

Through  this  filing,  the  Exchange 
would  amend  its  Fee  Schedule  to 
discontinue  the  existing  program  setting 
forth  a  higher  provide  credit  of  $0.0036/ 
share  for  transactions  in  Tape  B 
securities  if  certain  volume  thresholds 
had  been  met.  Moreover,  the  transaction 
fee  for  liquidity  takers  in  Tape  B 
securities  is  being  raised  to  $0.0030/ 
share  from  the  current  level  of  $0.0029/ 
share.  All  liquidity  providers  in  Tape  B 
securities  would  qualify  for  a  credit  of 
$0.0032/share,  regardless  of  its  average 
daily  trading  volume.  The  Exchange 
believes  that  these  proposed  fee  changes 
are  more  consistent  with  its  long-term 
goals  of  incenting  firms  to  trade  using 
our  facilities  at  rates  which  do  not 
expose  the  Exchange  to  potential  losses 
or  capital  outlays. 

2.  Statutory  Basis 

The  Exchange  believes  that  the  rule 
changes  proposed  in  this  submission  are 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  that  are  applicable  to  a 
national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Section  6(b).  The  proposed  rule  change 
is  consistent  with  Section  6(b)(4)  of  the 
Act  in  that  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  Participants. 

The  proposed  increase  in  the  liquidity 
takers  fee  in  Tape  B  securities  is  of 
$0.0001 /share,  which  is  a  relatively 
modest  amount.  The  increased  revenue 
will  be  used  to  fund  the  Exchange’s 
existing  operations,  which  may  in  turn' 
benefit  its  Participants.  Finally,  the 
discontinuance  of  the  two-tiered  fee 
structure  for  liquidity  providers  in  Tape 
B  securities  fee  streamlines  the 
Exchange’s  Fee  Schedule  and  related 
billing  structure,  as  well  as  eliminates  a 
program  which  potentially  exposed  the 
Exchange  to  large  and  costly  rebates  to 
Participant  firms. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  changes  will  impose 
any  burden  on  competition. 
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C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to 
Section  19(B)(3)(A)  of  the  Act^  and 
subparagraph  (ff(2)  of  Rule  19b-4 
thereunder.'*  At  any  time  within  60  days 
of  the  filing  of  such  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-CHX-2008-15  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-CHX-2008-15.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
ruIes/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


3  15  U.S.C.  78s(b)(3)(A). 

♦  17  CFR  240.19b-4(f)(2). 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  the  filing  also  will  be  available 
for  inspection  and  copying  at  the 
principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-CHX-2008-15  and  should 
be  submitted  on  or  before  December  15, 
2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.5 
Florence  E.  Hannon, 

Acting  Secretary. 

[FR  Doc.  E8-27881  Filed  11-21-08;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58969;  File  No.  SR-NYSE- 
2008-119] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange  LLC  To 
Establish  the  New  York  Block 
Exchange 

November  17,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  *  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that,  on 
November  13,  2008,  New  York  Stock 
Exchange  LLC  (“NYSE”  or  the 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission  (the 
“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt 
Exchange  Rule  1600  to  establish  the 


®  17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b-4. 


New  York  Block  Exchange  (“NYBX 
Facility”  or  the  “Facility”).  NYBX  will 
be  an  electronic  facility  of  the  Exchange 
to  provide  for  the  continuous  matching 
and  execution  of  securities  listed  on  the 
NYSE  of  all  non-displayed  orders  with 
the  aggregate  of  all  displayed  and  non- 
displayed  orders  of  the  NYSE  Display 
Book®  (“Display  Book”  or  “DBK”) 
while  also  considering  protected 
quotations  of  all  automated  trading 
centers. 

The  text  of  the  proposed  rule  change 
is  available  at  http://www.nyse.com, 
NYSE’s  principal  office,  and  the 
Commission’s  Public  Reference  Room. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  seeks  to  establish  the 
NYBX  Facility  to  provide  its  customers 
with  the  ability  to  aggregate  multiple 
sources  of  liquidity  and  to  facilitate 
trading  in  block-sized  orders.  This 
electronic,  anonymous  trading  facility 
will  also  allow  customers  to  execute 
smaller  orders  and  have  quick  access  to 
multiple  price  points  of  displayed 
liquidity  to  meet  size  and  price 
execution  requirements.  The  Facility 
allows  for  the  interaction  of  non- 
displayed  orders  with  the  aggregate  of 
displayed  and  non-displayed  orders  of 
the  NYSE  Display  Book  and  the 
National  Best  Bid  and  Best  Offer  and 
'considers  protected  quotations  of  all 
automated  trading  centers  in 
compliance  with  Regulation  NMS.  The 
Facility  will  trade  only  securities  listed 
on  the  NYSE  (Tape  A  eligible 
securities). 

NYBX  orders  will  not  effect  an 
execution  except  as  permitted  by  Rule 
611  (Regulation  NMS).3  Thus,  NYBX 


3  See  Securities  Exchange  Act  Release  No.  51808 
(fune  9.  2005),  70  FR  37496  (June  29.  2005).  When 
NYBX  orders  are  calculated  to  be  the  midpoint  of 
the  NBBO,  no  trade-through  executions  will  occur 
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orders  will  not  trade-through  a 
Protected  Bid  or  Protected  Offer  except 
as  allowed  in  Regulation  NMS.  If  the 
execution  of  an  NYBX  order  would 
trade  through  an  automated  trading 
center,  the  NYBX  Facility  will  send 
routing  instructions  to  the  NYSE 
Routing  Broker  ^  (“Routing  Broker”)  and 
the  Routing  Broker  will  route  the 
applicable  volume  (e.g.,  the  price  and 
size  of  the  displayed  quotation)  to  the 
automated  trading  centers  to  attempt  to 
execute  with  applicable  protected 
quotations.  The  Routing  Broker  will  also 
send  applicable  marketable  orders  from 
the  NYBX  Facility  to  the  DBK  to  attempt 
to  execute  with  contra  side  interest  in 
the  DBK’s  depth  of  book.  The  routing  of 
orders  from  the  NYBX  Facility  to 
automated  trading  centers,  via  the 
Routing  Broker,  occurs  almost 
simultaneously  with  the  sending  of 
orders  from  the  NYBX  Facility  to  the 
DBK. 

Trading  in  the  Facility  will  occur 
during  regular  trading  hours  of  the 
Exchange  (9:30  a.m.  Eastern  Time 
(“ET”)  to  4  p.m.  ET).  On  those  days  that 
the  Exchange  closes  for  business  at 
times  other  than  4  p.m.,  the  NYBX  will 
close  at  those  times  as  announced  by  the 
Exchange.  NYBX  orders  to  buy  or  sell 
securities  will  not  be  available  for 
trading  until  such  securities  have 
opened  on  the  Exchange. 

Orders  that  originate  in  the  NYBX 
Facility  and  execute  on  the  DBK  will 
print  regular  way  as  NYSE  prints  (“N”) 
pursuant  to  the  Consolidated  Tape 
Association  Plan  (“CTA  Plan”)  through 
the  NYSE.  Executions  that  occur  solely 
within  the  NYBX  Facility  (“NYBX  only 
trades”)  will  also  be  printed  pursuant  to 
the  CTA  Plan,  but  will  print  with  a 
modifier  that  will  identify  the  execution 
as  being  outside  the  Display  Book.  Such 
trades  will  print  to  Tape  A.® 

Because  executions  that  occur  solely 
within  the  NYBX  Facility  will  be 
printed  with  a  different  print  modifier 


and,  therefore,  Rule  611  (“Order  Protection  Rule”) 
of  Regulation  NMS  will  not  be  violated. 

See  NYSE  Rule  17(c)  (“Operation  of  Routing 
Broker”).  Subsection  (1)  of  Rule  17(c)  provides: 

The  Routing  Broker(s)  will  receive  routing 
instructions  from  the  Exchange,  to  route  orders  to 
other  market  centers  and  report  such  executions 
back  to  the  Exchange.  The  Routing  Bruker(s)  cannot 
change  the  terms  of  an  order  or  the  routing 
instructions,  nor  does  the  Routing  Broker(s)  have 
any  discretion  about  where  to  route  an  order. 

As  per  Rule  17(c),- the  NYBX  Facility  will  use  the 
Routing  Broker  to  send  NYBX  orders  to  the  DBK 
and  to  automated  trading  centers  pursuant  to 
Regulation  NMS  when  attempting  to  execute  such 
orders. 

®The  print  modifier  that  will  be  used  for  trades 
that  occur  in  the  NYBX  Facility  will  be  the  same 
print  modifier  that  is  used  for  NYSE  MatchPoint® 
prints.  NYSE  MatchPoint  is  a  separate  anonymous 
(undisplayed  or  dark)  trading  facility  of  the  NYSE 
(See  Rule  1500  NYSE  MatchPoint*). 


than  tho.se  executions  that  occur  in  the 
•DBK,  such  executions  will  not  be 
counted  for  certain  NYSE  order 
processing  purposes.  Thus,  Exchange 
systems  will  not  include  NYBX  only 
trades  when  calculating  trades  that 
trigger  the  following  DBK  executions: 

(1)  Pre-opening  indications;  (2)  last  sale 
trades;  (3)  odd  lot  trades; 

(4)  Designated  Market  Maker 
(“DMMs”)®  obligations  to  re-enter  the 
market;  and  (5)  stop  orders. 

For  example,  in  relation  to  odd  lot 
trades,  because  the  price  and  size  of  odd 
lot  limit  order  trades  are  determined  by 
certain  factors,  including  NYSE  trading 
volume  and  the  last  sale  on  the  NYSE 
DBK,  a  trade  printed  from  the  NYBX 
Facility  could  seriously  disadvantage 
the  DMMs  who  are  the  contra  side  for 
all  executions  of  odd  lot  orders.  In  this 
situation,  absent  the  proposed  changes 
to  the  NYSE  rules,  the  DMM  would  be 
bound  as  the  contra  side  customer  to 
odd  lot  orders  up  to  the  size  of  the  block 
print  in  this  dark  facility  even  though 
they  would  have  no  knowledge  of  the 
size  of  the  orders  that  make  up  the  block 
print.  Additionally,  because  DMMs  have 
market  re-entry  obligations  for 
stabilization  purposes,  such  obligations 
will  not  apply  when  trading  takes  place 
in  the  dark  NYBX  Facility  as  DMMs  will 
have  no  order  information  or  market 
data  upon  which  to  make  their  trading 
decisions.  To  do  otherwise  would 
expose  DMMs  to  unnecessary  and 
undue  financial  risk.  This  treatment  is 
similar  to  the  way  the  Exchange 
currently  handles  other  special 
condition  trades,  including  executions 
on  NYSE  MatchPoint®'^  (Rule  1500)  and 
“sold”  trades,  which  are  reported  to  the 
tape  out  of  sequence. 

As  a  result  of  the  way  in  which  the 
Exchange  will  process  executions  that 
occur  solely  within  the  NYBX  Facility, 
the  Exchange  is  seeking  to  amend  those 
NYSE  Rules  that  could  be  impacted  by 
such  executions.  By  amending  affected 
NYSE  Rules,  the  Exchange  is  alerting 
market  participants  to  the  fact  that 
certain  NYSE  Rules  that  apply  to  trades 
that  occur  on  the  DBK  will  not  apply  to 
trades  that  occur  solely  within  the 
NYBX  Facility.  Therefore,  the  Exchange 
is  seeking  to  amend  the  following  NYSE 
rules: 

(1)  Rule  13  (Definitions)  “Sell  ‘Plus’- 
Buy  ‘Minus’  Order:” 

The  Exchange  is  proposing  to  add  to 
the  definition  of  the  Sell  Plus— Buy 
Minus  order  the  following  text:  “For 
purposes  of  this  definition,  a  transaction 
that  occurs  in  the  NYBX  Facility  shall 


®  See  Securities  Exchange  Act  Release  No.  58845 
(October  24,  2008)  73  FR  64379  (October  29,  2008) 
(SR-NYSE-2008-^6). 


not  be  considered  in  the  operation  of 
sell  plus-buy  minus  orders  on  the 
Exchange  (See  Rule  1600).” 

(2)  Rule  13  (Definitions)  “Stop 
Order:” 

The  Exchange  is  proposing  to  add  to 
the  definition  of  the  Stop  order  the 
following  text:  “For  purposes  of  this 
definition,  a  transaction  that  occurs  in 
the  NYBX  Facility  shall  not  be 
considered  in  the  operation  of  stop 
orders  on  the  Exchange  (See  Rule 
1600).” 

(3)  Rule  15.  “Pre-Opening 
Indications:” 

The  Exchange  is  proposing  to  add  to 
section  (d)  of  the  rule  governing  pre¬ 
opening  indications  the  following  text: 
“A  transaction  that  occurs  in  the  NYBX 
Facility  shall  not  be  considered  in  the 
operation  of  this  rule  (See  Rule  1600).” 

(4)  Rule  15A.  “Order  Protection 
Rule:” 

The  Exchange  is  proposing  to  add  .60 
to  the  “Supplementary  Material” 
section  of  the  Order  Protection  rule  the 
following  text:  “A  transaction  that 
occurs  in  the  NYBX  Facility  shall  not  be 
considered  in  the  operation  of  this  rule 
(See  Rule  1600).” 

(5)  Rule  79A.  “Miscellaneous 
Requirements  on  Stock  Market 
Procedures:” 

The  Exchange  is  proposing  to  add  to 
subsection  (8)  of  the  “Supplementary 
Material”  section  of  the  Miscellaneous 
Requirements  on  Stock  Market 
Procedures  rule  the  following  text:  “For 
purposes  of  this  provision,  the  “last 
sale”  shall  not  include  any  transaction 
that  occurs  in  the  NYBX  Facility  (See 
Rule  1600).” 

Additionally,  the  Exchange  is 
proposing  to  add  to  section  .30(d)  of  the 
Supplementary  Materials  the  following 
text:  “For  purposes  of  Rule  79A.30,  a 
transaction  that  occurs  in  the  NYBX 
Facility  shall  not  be  considered  the  “last 
sale,”  the  “current  sale,”  or  the  “last 
previous  sale  (See  Rule  1600).” 

(6)  Rule  100.  “Round-Lot 
Transactions  of  Odd-Lot  Dealer  or 
Broker  Affecting  Odd-Lot  Orders:” 

The  Exchange  is  proposing  to  add  to 
the  rule  for  “Round-Lot  Transactions  of 
Odd-Lot  Dealer  or  Broker  Affecting 
Odd-Lot  Orders”  under  subsection  (a) 
Transactions  of  Specialist-Odd  Lot 
Dealer”  subsection  (d),  which  will  have 
the  following  text:  “For  purposes  of  this 
rule,  the  “last  different  round  lot  price” 
shall  not  include  prices  of  transactions 
that  occur  in  the  NYBX  Facility  (See 
Rule  1600).” 

(7)  Rule  104T.  “Dealings  by  DMMs:” 

The  Exchange  is  proposing  to  add  to 

Rule  104T  in  the  “Supplementary 
Material”  section,  under  (“Functions  of 
DMMs”)  subsection  .10(5),  the  following 
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text:  “For  purposes  of  this  provision,  the 
“last  trade  price”  shall  not  include  the 
price  of  any  transaction  that  occurs  in 
the  NYBX  Facility  (See  Rule  1600).” 

Additionally,  the  Exchange  is 
proposing  to  add  to  Rule  104T  in  the 
Supplementary  Materials  section  under 
subsection  (c)  (“Prohibited 
Transactions”)  of  subsection  (5)  at 
subsection  (III)  the  following  text:  “As 
used  in  (i)  and  (II)  above,  the  term 
“price”  shall  not  include  the  price  of 
any  transaction  that  occurs  in  the  NYBX 
Facility  (See  Rule  1600).” 

Additionally,  the  Exchange  is 
proposing  to  add  to  Rule  104T  in  the 
Supplementary  Materials  section,  under 
subsection  .10(6)  (“DMM  Transactions 
in  Securities  that  Establish  or  Increase 
the  DMM’s  Position”)  at  subsection 

(ii)(c)  the  following  text:  “As  used  in  (a) 
and  (b)  above,  the  term  “last  differently 
priced  trade”  shall  not  include  the  price 
of  any  transaction  that  occurs  in  the 
NYBX  Facility  (See  Rule  1600).”  In  the 
same  section,  the  Exchange  is  proposing 
to  add  to  subsection  (iii)(“Re-entry 
Obligations  for  Conditional 
Transactions”)  subparagraph  (c) 
(“Immediate  re-entry  is  required  after 
the  following  Conditional 
Transactions”)  at  subparagraph  (d)  the 
following  text:  “For  purposes  of  this 
section  (iii),  the  terms  “price,”  “trade,” 
“last  differently  priced  trade”  and 
“independent  trades”  do  not  include 
any  transaction  that  occurs  in  the  NYBX 
Facility  (See  Rule  1600).”  Further,  in 
subparagraph  (iv)(d)  the  Exchange  is 
proposing  to  add  the  following  text: 

“For  purposes  of  this  section  (iv),  the 
term  “last  differently-priced  trade”  shall 
not  include  any  transaction  that  occurs 
in  the  NYBX  Facility  (See  Rule  1600).” 

Additionally,  the  Exchange  is 
proposing  to  add  to  Rule  104T  in  the 
Supplementary  Materials  section,  under 
section  .12  (“DMMs’  Investment 
Accounts”)  the  following  text: 
“References  to  “plus  or  zero  plus  tick” 
and  the  “Tick  Test”  in  section  .12  shall 
not  include  any  transaction  that  occurs 
in  the  NYBX  Facility  (See  Rule  1600).” 

Additionally,  the  Exchange  is 
proposing  to  add  to  Rule  104T  in  the 
Supplementary  Materials  section,  under 
section  .13  (“Investment  Transactions”) 
in  subsection  (b)  the  following  text: 

“(iii)  References  to  “minus,”  “zero 
minus,”  “plus”  and  “zero  plus”  ticks  in 
section  .13  shall  not  include  any 
transaction  that  occurs  in  the  NYBX 
Facility  (See  Rule  1600).” 

(8)  Rule  104.  “Dealings  and 
Responsibilities  of  DMMs:” 

Tne  Exchange  is  proposing  to  add  to 
the  Supplementary  Material  section  of 
Rule  104,  under  section  .10,  the 
following  text:  “.10  As  used  in  this  rule. 


the  terms  “price,”  "high  price,”  “low 
price”  and  “last  differently-priced 
trade”  shall  not  include  the  price  of  any 
transaction  that  occurs  in  the  NYBX 
Facility  (See  Rule  1600).” 

(9)  Rule  107A.  “Registered 
Competitive  Market-Makers:” 

The  Exchange  is  proposing  to  add  to 
the  Supplementary  Material  section  of 
Rule  107A,  under  subsection  .10  (“Each 
Registered  Competitive  Market-maker 
shall  comply  with  the  provisions  of 
paragraphs  B.  (2),  (3),  (4)  and  (5)  as 
follows:”),  subsection  (ii)(C)  the 
following  text:  “References  to  “ticks”  in 
Section  (ii)(A),  (B)  and  (C)  above  shall 
not  include  any  transaction  that  occurs 
in  the  NYBX  Facility  (See  Rule  1600).” 
Additionally,  at  section  .30,  the 
Exchange  is  proposing  to  add  the 
following  text:  “For  purposes  of  this 
section  .30,  the  terms  “price”  and 
“different  price”  shall  not  include  any 
transaction  that  occurs  in  the  NYBX 
Facility  (See  Rule  1600).” 

(10)  Rule  110.  “Competitive  Traders:” 

The  Exchange  is  proposing  to  add  to 

Rule  110  in  subsection  (d)  the  following 
text:  “For  purposes  of  this  section  (d), 
references  to  “ticks”  and  “previous 
day’s  closing  price”  shall  not  include 
any  transaction  that  occurs  in  the  NYBX 
Facility  (See  Rule  1600).”  Additionally, 
in  the  same  Rule  at  subsection  (g)(3)  the 
Exchange  is  proposing  to  add  the 
following  text:  “For  purposes  of  this 
section  (g),  references  to  “tick  test,”  and 
“minus,”  “zero  minus,”  “plus”  and 
“zero  plus  ticks”  shall  not  include  any 
transaction  that  occurs  in  the  NYBX 
Facility  (See  Rule  1600).” 

(11)  Rule  116.  “Stop”  Constitutes 
Guarantee:” 

The  Exchange  is  proposing  to  add  to 
the  Supplementary  Material  section  of 
Rule  116,  under  subsection  .40 
(“Stopping”  stock  on  market-at-the- 
close  orders”)  subparagraph  (C)  the 
following  text;  “For  purposes  of  this 
section  .40,  the  “price  of  the  last  sale” 
shall  not  include  any  transaction  that 
occurs  in  the  NYBX  Facility  (See  Rule 
1600).” 

(12)  Rule  123A.  “Miscellaneous 
Requirements:” 

The  Exchange  is  proposing  to  delete 
the  section  entitled  “Short  Sales”  at 
paragraph  .71  “Specialists.”  The 
Exchange  does  not  believe  this  section 
is  necessary  in  light  of  other  changes  to 
short  sale  regulations. 

(13)  Rule  123B.  “Exchange  Automated 
Order  Routing  System:” 

The  Exchange  is  proposing  to  add  to 
Rule  123B  in  subsection  (3)(“Booth 
Support  System”)  the  following  text: 
“For  purposes  of  this  section  (3),  the 
term  “last  sale”  shall  not  include  any 


transaction  that  occurs  in  the  NYBX 
Facility  (See  Rule  1600).” 

(14)  Rule  123C.  “Market  On  The  Close 
Policy  And  Expiration  Procedures:” 

The  Exchange  is  proposing  to  add 
Supplementary  Material  .10  with  the 
following  text:  “For  purposes  of  Rule 
123C,  the  terms  “last  sale”  and  “last 
sales”  shall  not  include  any  transaction 
that  occurs  in  the  NYBX  Facility  (See 
Rule  1600).” 

(15)  Rule  123D.  “Openings  and  Halts 
in  Trading:” 

The  Exchange  is  proposing  to  add  to 
Rule  123D  in  the  Supplementary 
Material  section  the  following  text:  “.25 
For  purposes  of  this  rule,  a  transaction 
that  occurs  in  the  NYBX  Facility  shall 
not  affect  the  calculation  of  the  “last 
sale,”  “prior  close,”  “previous  close,”  or 
any  similar  term  (See  Rule  1600).” 

(16)  Rule  124.  “Odd-Lot  Orders:” 

The  Exchange  is  proposing  to  add  to 

Rule  124  in  the  Supplementary  Material 
section  the  following  text:  “.70 
References  to  “round-lot  transaction,” 
“round-lot  Exchange  transaction,” 
“opening  transaction,”  “closing 
transaction,”  “reopening  price,”  “re¬ 
opening  transaction,”  “price”  and 
“sale”  shall  not  include  any  transaction 
that  occurs  in  the  NYBX  Facility  (See 
Rule  1600).” 

(17)  Rule  1000.  “Automatic  Execution 
of  Limit  Orders  Against  Order  Reflected 
in  NYSE  Published  Quotation:” 

The  Exchange  is  proposing  to  add  to 
Rule  1000  in  the  Supplementary 
Material  section  the  text  “.11  The 
provisions  of  this  rule  with  respect  to 
“sale,”  “sale  price,”  “last  sale  price,” 
“closing  price,”  and  similar  terms  shall 
not  include  any  transaction  that  occurs 
in  the  NYBX  Facility  (See  Rule  1600).” 

New  Market  Model  Filing 

On  October  24,  2008,  the  SEC 
approved  the  New  Market  Models  19b- 
4  rule  filing,  which  established  a  new 
market  model  for  the  NYSE.  In  general, 
the  New  Market  Model  provides  the 
following:  (i)  Market  participants  have 
additional  abilities  to  post  hidden 
liquidity  on  Exchange  systems;  (ii) 
Designated  Market  Makers  (“DMMs”) 
replace  the  NYSE  specialist;  and  (iii) 
increase  the  speed  of  execution  through 
technological  enhancements  and  a 
reduction  in  message  traffic  between 
Exchange  systems  and  its  DMMs.  The 
Exchange  believes  there  will  be  no 
significant  impact  on  the  operation  of 
the  NYBX  Facility  as  a  result  of  the  New 
Market  Model  rule.  With  respect  to  the 
additional  rules  outlined  above,  the 
New  Market  Model  rule  replaces  the 
term  “specialist”  with  the  term  “DMM” 


’’  Ibid  at  footnote  4. 
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and  replaces  references  in  certain  of 
those  rules  to  instances  where  the 
specialist  would  have  taken  action  with 
respect  to  quoting  or  execution  of  orders 
to  a  reference  to  these  actions  being 
taken  hy  Exchange  systems.  This  reflects 
the  increased  automation  of  many  of  the 
formerly  manual  procedures  on  the 
Exchange. 

Anonymity  of  the  Facility 

Because  the  NYBX  is  an  anonymous 
trading  platform,  no  order  information 
is  displayed  to  the  public  or  to  NYSE 
members.  Clearance  and  settlement  of 
executions  occurring  within  the  Facility 
will  be  anonymous.  Trade  reports  will 
be  disseminated  after  each  execution. 

NYBX  Users 

As  provided  in  the  proposed  Rule  (see 
subparagraph  (b)(2)(H)  (“Applicability 
and  Definitions”)  an  NYBX  “User” 
means  “any  member  or  member 
organization,  Sponsoring  Member 
Organization,  Sponsored  Participant 
and  Authorized  Trader  that  is 
authorized  to  access  the  NYBX  Facility. 
A  member  or  member  organization  that 
accesses  the  NYBX  Facility  may  enter 
orders  on  its  own  behalf  or  for  the 
account  of  a  customer.” 

All  NYSE  members,  member 
organizations.  Sponsoring  Member 
Organizations  and  their  Sponsored 
Participants  and  Authorized  Traders  of 
Sponsored  Participants  are 
automatically  eligible  for  access  to 
NYBX.  But,  before  access  is  granted  to 
NYBX  Users,  all  Users  must  go  through 
a  connectivity  authorization  process.® 
After  NYBX  Users  obtain  connectivity 
authorization  they  may  access  the 
NYBX. 

Entry  of  New  York  Block  Exchange 
Orders 

NYBX  Users  will  transmit  their  orders 
by  means  of  an  electronic  interface. 
NYBX  Users  may  enter,  cancel  and 
replace  orders  beginning  at  3:30  a.m.  ET 
until  the  close  of  the  regular  hours  of 
the  Exchange  on  any  day  that  the 
Exchange  is  open  for  business.  All 
orders  must  be  available  for  automatic 
execution. 

The  NYBX  Facility  will  send  orders 
from  the  NYBX  Facility  to  the  DBK,  via 
the  Routing  Broker,  for  execution  when 
there  is  applicable  marketable  interest 
in  the  DBK. 


"The  NYBX  Facility  can  only  be  accessed 
through  an  electronic  FIX  application  and/or  an 
internet-based  password-protected  order  entry 
application.  Users  must  fill  out  an  application  for 
connectivity  through  either  of  these  two  electronic 
connectivity  capabilities.  Once  granted  connectivity 
through  the  authorization  process,  eligible  users  ' 
may  access  the  NYBX  Facility. 


Cancellation  of  NYBX  Orders 

All  luiexecuted  orders  shall  be 
cancelled  in  accordance  with  the 
designated  order  parameters  and  the 
time  in  force  conditions  designated  on 
each  order.  Upon  cancellation  of  an 
order,  the  NYBX  Facility,  via  the 
Routing  Broker,  will  send  a  cancellation 
report  back  to  the  NYBX  User  with  all 
related  order  information.  This 
cancellation  process  is  referred  to  in  the 
Rule  as  “cancelling  back  to  the  User.” 

If  not  executed  or  cancelled  by  the  end 
of  the  regular  trading  day,  all  NYBX 
orders  will  be  automatically  cancelled 
back  to  the  User  at  the  close  of  the 
regular  trading  day. 

New  York  Block  Exchange  Orders 

The  NYBX  Facility  will  accept  and 
execute  limit  orders  and  NYBX  pegging 
orders.  All  orders  must  be  available  for 
automatic  execution.  All  orders  when 
initially  submitted  must  have  a 
minimum  size  of  one  round  lot  of  shares 
of  NYBX  eligible  securities.  Market 
orders  will  not  be  accepted  in  the  NYBX 
Facility.  NYBX  time  in  force  orders 
include  “day  orders”  and  “Good  til 
Specified  Time  orders.”  The  NYBX 
Facility  order  types  are  described  below: 

1.  A  “New  York  Block  Exchange 
National  Best  Bid  and  Best  Offer 
(“NBBO”)®  Pegging  order”  or  “NBBO 
pegging  order”  is  an  order  with  an 
instruction  to  peg  to  the  NBBO.  The 
order  may  include  an  instruction  to  peg 
to  the  NBBO  plus  or  minus  the 
Exchange’s  minimum  price  variation 
(“MPV”)  as  defined  in  Exchange  Rule 
62.  The  NBBO  pegging  order  is  an 
umbrella  category  for  other  types  of 
pegging  orders  that  may  be  entered  into 
the  Facility,  which  include  the 
following: 

a.  A  “New  York  Block  Exchange  Midpoint 
Pegging  Order”  or  "midpoint  pegging  order,” 
is  an  order  with  an  instruction  to  execute  it 
at  the  midpoint  of  the  NBBO.  This  type  of 
pegging  order  will  not  provide  for  an 
instruction  to  peg  to  the  midpoint  of  the 
NBBO  plus  or  minus  the  Exchange’s  MPV, 
which  is  available  for  the  other  NYBX 
pegging  orders. 

b.  A  “New  York  Block  Exchange  Primary 
Pegging  Order”  or  “primary  pegging  order”  is 
an  order  that  is  pegged  to  buy  at  the  national 
best  bid  (“NBB”)  or  sell  at  the  national  best 
offer  (“NBO”).  The  order  may  include  an 
instruction  to  peg  to  the  NBB  or  the  NBO 
plus  or  minus  the  Exchange’s  MPV. 

c.  A  “New  York  Block  Exchange  Market 
Pegging  Order”  or  “market  pegging  order”  is 
a  market  order  that  is  pegged  to  buy  at  the 
national  best  offer  (“NBO”)  or  sell  at  the 
national  best  bid  (“NBB”)  plus  or  minus  the 
Exchange’s  MPV. 


“The  term  “National  Best  Bid  and  Best  Offer”  or 
“NBBO”  will  have  the  same  meaning  as  defined  in 
Rule  600  of  Regulations  NMS. 


2.  A  “New  York  Block  Exchange  Day 
Order”  or  “day  order”  is  an  order  that 
if  not  executed,  expires  at  the  end  of  the 
regular  trading  session  on  the  day  on 
which  it  was  entered.  If  the  order  is  not 
executed  by  the  end  of  the  regular 
trading  session,  the  order  or  the  portion 
thereof  not  executed  will  be  cancelled 
back”^  to  the  User  on  the  same  day  such 
order  was  entered.  On  any  business  day 
the  Exchange  is  scheduled  to  close  at  a 
time  other  than  4  p.m.  ET,  a  day  order 
will  expire  on  the  day  it  was  entered  at 
the  specified  closing  time  as  determined 
cmd  announced  by  the  Exchange. 

3.  A  “New  York  Block  Exchange  Good 
til  a  Specified  Time”  order  or  “GTT” 
order  is  an  order  that  is  available  for 
trading  until  the  specified  time,  after 
which  such  order  or  the  portion  thereof 
not  executed  will  be  cancelled  back  to 
the  User; 

NYBX  Order  Parameters 
Required  Order  Parameters 

All  NYBX  orders  must  contain  the 
following  User-directed  parameters:  (1) 
Symbol;  (2)  limit  price:  (3)  side  of  the 
market  (e.g.,  buy,  sell  or  sell  short)  and 
(4)  size  of  the  order.  If  a  User  fails  to 
enter  any  of  the  required  order 
parameters  in  a  NYBX  order,  the  order 
will  be  rejected.  NYBX  optional  order 
parameters  are  described  below. 

Optional  Order  Parameters 

Time  in  Force  Condition:  A  User  may 
designate  an  optional  time  in  force 
condition  for  each  NYBX  order.  If  a  User 
fails  to  designate  a  time-in-force 
condition  for  a  NYBX  order,  the  order 
will  be  treated  as  a  day  order  and  if  not 
executed,  will  expire  and  be  cancelled 
back  to  the  User  at  the  end  of  the  regular 
trading  session  on  the  day  on  which  it 
was  entered. 

Minimum  Triggering  Volume 
Quantity  (“MTV”):  The  MTV  is  an 
optional  User-directed  order  parameter 
designating  a  minimum  amount  of 
shares  of  a  security  against  which  an 
order  will  attempt  to  execute  if  there  is 
sufficient  contra  side  liquidity  available 
in  the  NYBX  Facility’s  depth  of  book, 
the  DBK’s  depth  of  book  (all  displayed 
and  non-displayed  orders)  and,  if  not 
optionally  restricted  as  described  below, 
the  protected  quotations  of  automated 
trading  centers  in  securities  listed  on 
the  NYSE  at  a  price  better  than  the 
order’s  limit  price.  No  execution  of  an 
NYBX  order  will  be  attempted  if  the 
MTV  of  the  order  is  not  met.  However, 
an  NYBX  order  may  attempt  to  execute 
if  the  execution  size  is  less  than  the 
MTV  provided  the  MTV  was  met  at  the 
time  the  order  was  evaluated  for 
execution. 
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If  a  User  does  not  enter  an  MTV 
designation  for  an  order,  the  order  will 
be  treated  as  if  there  is  no  MTV  and  will 
attempt  to  match  and  execute  with  any 
available  contra  side  liquidity  at  the 
order’s  limit  price  or  better  in  the  NYBX 
Facility’s  depth  of  book,  the  DBK’s 
depth  of  book  (all  displayed  and  non- 
displayed  orders)  and  the  protected 
quotations  of  all  automated  trading 
centers  in  securities  listed  on  the  NYSE. 
It  is  important  to  note  that  "an  NYBX 
order  will  not  be  routed  to  an  automated 
trading  center  for  execution  with  a 
protected  quotation  unless  the  NYBX 
order  would  execute  against  the  NYBX 
Facility’s  depth  of  book  or  the  DBK’s 
depth  of  book  at  a  price  that  would 
trade  through  the  protected  quotation. 

Optional  Restriction  of  MTV  Calculation 

In  addition  to  choosing  the  MTV 
calculation  to  include  the  contra  side 
liquidity  of  the  NYBX  depth  of  book,  the 
DBK  depth  of  book  and  protected 
quotations  of  all  automated  trading 
centers  to  determine  if  the  MTV  of  an 
order  can  be  met,  the  User  may  also  opt 
to  restrict  the  MTV  calculation  of  an 
order  to  include  only  the  contra  side 
liquidity  of  the  NYBX  Facility’s  depth  of 
book  and  the  DBK’s  depth  of  book. 

Thus,  the  restricted  MTV  calculation 
will  not  consider  the  protected 
quotations  of  automated  trading  centers. 
Regardless  of  whether  an  order  has  a 
restricted  MTV  calculation,  the  NYBX 
Facility  will  always  route  applicable 
NYBX  orders  to  automated  trading 
centers  to  attempt  to  execute  with 
protected  quotations  in  compliance  with 
Regulation  NMS. 

Order  Processing  and  Order  Execution 
Sequence 

When  an  order  is  entered  into  the 
NYBX  Facility  with  an  MTV 
designation,  the  Facility  will  evaluate 
the  order  and  the  available  liquidity  in 
the  NYBX  Facility’s  depth  of  book,  the 
DBK’s  depth  of  book  and  protected 
quotations  of  all  automated  trading 
centers  to  determine  if  the  entering 
order  is  marketable  at  the  order’s  limit 
price  or  better.  As  discussed  earlier,  an 
NYBX  order  will  not  be  routed  to  an 
automated  trading  center  for  execution 
with  a  protected  quotation  unless  the 
NYBX  order  would  execute  against  the 
NYBX  Facility’s  depth  of  book  or  the 
DBK’s  depth  of  book  at  a  price  that 
would  trade  through  the  protected 
quotation.  Thus,  in  making  this 
determination,  the  Facility  will  honor 
all  User-directed  parameters,  including 
the  optional  MTV  designation  and  the 
MTV  restriction,  if  any,  and  time  in 
force  conditions.  After  the  NYBX 
Facility  evaluates  the  NYBX  order  and 


the  NYBX  Facility’s  depth  of  book,  the 
DBK’s  depth  of  book  and  the  protected 
quotations  of  all  automated  trading 
centers,  the  Facility  will  attempt  to 
execute  the  orders  in  the  sequence 
described  below. 

1.  An  NYBX  order,  with  or  without  an 
MTV,  will  first  attempt  to  execute  with 
available  contra  side  liquidity  on  the 
DBK  at  the  order’s  limit  price  or  better. 
No  execution  of  any  NYBX  order  will  be 
attempted  unless  the  MTV  of  the  order, 
if  any,  can  be  met.  For  all  NYBX  orders, 
if  liquidity  is  available  on  fhe  DBK  with 
a  price  that  is  equal  to  or  better  than  the 
price  in  the  NYBX  Facility,  the  order 
will  be  sent  from  the  NYBX  Facility  to 
the  DBK,  via  the  Routing  Broker,  and 
will  attempt  to  execute  in  the  DBK  until 
the  order  is  exhausted,  expired  or 
cancelled  back  to  the  User  pursuant  to 
time  in  force  conditions  or  until  all 
applicable  marketable  liquidity  in  the 
DBK  is  exhausted.  If,  however,  the 
NYBX  Facility  has  available  contra  side 
liquidity  at  a  better  price  than  the  price 
quoted  on  the  DBK,  the  order  will 
attempt  to  execute  in  the  NYBX  Facility 
until  it  is  exhausted,  expired  or 
cancelled  back  to  the  User  pursuant  to 
time  in  force  conditions  or  until  the 
marketable  liquidity  in  the  NYBX 
Facility  is  exhausted. 

If  the  order  executes  against  interest 
on  the  DBK,  but  is  not  exhausted,  the 
unfilled  portion  of  the  order  (the 
“residual  order”)  will  be  sent  back  to 
the  NYBX  Facility  where  it  will  attempt 
to  execute  with  marketable  incoming 
contra  side  liquidity  in  the  NYBX 
Facility’s  depth  of  book  and  the  DBK’s 
depth  of  book  until  the  order  is 
exhausted,  expired  or  is  cancelled  back 
to  the  User  pursuant  to  time  in  force 
conditions  or  until  the  applicable 
marketable  contra  side  liquidity  is 
exhausted.  As  discussed  previously,  if 
an  NYBX  residual  order  would  execute 
with  marketable  incoming  contra  side 
liquidity  in  the  NYBX  Facility’s  depth 
of  book  or  the  DBK’s  depth  of  book  at 
a  price  worse  than  one  or  more 
protected  quotations,  the  applicable 
volume  will  attempt  to  execute  with 
protected  quotations  of  automated 
trading  centers  pursuant  to  Regulation 
NMS. 

Like  all  NYBX  orders,  the  NYBX 
residual  order  will  maintain  its  original 
time  stamp  unless  the  order  is  modified 
by  the  User.  Thus,  if  an  NYBX  order  is 
modified  in  any  respect  by  the  User  (i.e., 
price,  size,  side,  MTV  or  time  in  force 
condition)  the  order  will  lose  its  original 
price/time  priority  and  time  stamp  and 
go  behind  other  orders  in  the  queue.  If 
a  pegging  order  is  entered  into  the 
NYBX  Facility,  the  Facility  will 
automatically  re-price  the  order  when 


the  NBBO  changes  and  the  pegging 
order  will  lose  its  original  price/time 
priority  and  time  stamp  and  will  go 
behind  other  orders  in  the  queue.  For 
example,  if  a  pegging  order  for  $10  is 
entered  into  the  Facility  and  the  NBBO 
changes  from  $10  to  $11,  the  Facility 
will  automatically  modify  the  order  to 
be  $11.  Thereafter,  if  a  non-pegging 
order  for  $10  is  entered  into  the  Facility 
and  the  NBBO  goes  down  to  $10,  the 
non-pegging  order  will  execute  before 
the  pegging  order.  This  result  occurs 
because  the  Facility  honored  the 
pegging  parameter  of  the  original  order 
which  in  turn  required  the  Facility  to 
modify  the  original  pegging  order 
causing  such  order  to  be  treated  as  a 
newly  entered  order  thus  placing  the 
pegging  order  behind  the  non-pegging 
order  in  the  queue. 

If  the  residual  order  is  of  greater  size 
than  the  original  MTV  of  the  order,  the 
original  MTV  will  remain  on  the  order. 

If  the  residual  order  is  of  lesser  size  than 
the  original  MTV  of  the  order,  the 
Facility  will  modify  the  MTV  to  equal 
the  size  of  the  residual  order,  and  will 
send  the  residual  order  back  to  the 
NYBX  Facility  where  it  will  attempt  to 
execute  with  marketable  incoming 
contra  side  liquidity  until  it  is 
exhausted,  expired  or  cancelled  back  to 
the  User  pursuant  to  time  in  force 
conditions  or  until  all  marketable 
liquidity  is  exhausted.  The  residual 
order  will  not  attempt  to  execute  with 
other  available  liquidity  at  the  order’s 
limit  price  or  better  unless  the  modified 
MTV  can  be  met.  The  NYBX  residual 
order  will  continue  to  attempt  to 
execute  with  applicable  marketable 
contra  side  liquidity  in  the  same 
sequence  described  above. 

2.  If  there  is  no  available  contra  side 
liquidity  in  the  DBK’s  depth  of  book,  the 
NYBX  order  will  attempt  to  execute 
with  available  contra  side  liquidity  in 
the  NYBX  Facility  at  the  order’s  limit 
price  or  better.  If  the  order  has  an  MTV, 
the  MTV  must  be  met  by  the  contra  side 
interest  in  the  NYBX  Facility  and, 
optionally,  the  protected  quotations, 
before  an  execution  can  be  attempted.  If 
marketable  liquidity  is  available  in  the 
NYBX  Facility,  the  order  will  attempt  to 
execute  in  the  NYBX  Facility  until  the 
order  is  exhausted  or  until  the 
marketable  liquidity  in  the  Facility  is 
exhausted.  If  the  order  is  not  exhausted 
and  the  order  had  an  MTV,  the  Facility 
will  modify  the  MTV  to  equal  the  size 
of  the  residual  order  provided  the  size 
of  the  residual  order  is  less  than  the  size 
of  the  original  MTV.  The  order  will 
attempt  to  execute  with  marketable 
incoming  contra  side  liquidity  in  the 
NYBX  Facility’s  depth  of  book  and  the 
DBK’s  depth  of  hook  until  the  order  is 
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exhausted,  expired  or  is  cancelled  back 
to  the  User  pursuant  to  time  in  force 
conditions  or  until  all  applicable 
marketable  liquidity  is  exhausted. 

3.  An  NYBX  order  will  only  trade 
against  an  automated  trading  center  if 
an  execution  of  that  order  in  the  NYBX 
Facility’s  depth  of  book  or  the  DBK’s 
depth  of  book  would  trade  through  a 
protected  quotation.  Therefore,  if  an 
NYBX  order  would  execute  against 
interest  in  the  DBK’s  depth  of  book  or 
against  interest  in  the  NYBX  Facility’s 
depth  of  book  at  a  price  that  would 
trade  through  a  protected  quotation,  the 
NYBX  Facility  will  route  the  applicable 
volume  to  the  automated  trading  center 
and  attempt  to  execute  with  such  contra 
side  liquidity.  The  order  will  be  routed 
to  the  automated  trading  center  via  the 
Routing  Broker,  as  defined  in  Rule  17(c). 
An  NYBX  order  will  not  be  routed  to  an 
automated  trading  center  for  execution 
with  a  protected  quotation  unless  there 
is  marketable  contra  side  interest  in  the 
DBK’s  depth  of  book  or  in  the  NYBX 
Facility’s  depth  of  book. 

If  the  routed  NYBX  order  is  not 
exhausted,  the  residual  order  will  be 
sent  back  to  the  NYBX  Facility  where  it 
will  attempt  to  execute  with  marketable 
incoming  contra  side  liquidity  in  the 
NYBX  Facility’s  depth  of  book  and  the 
DBK’s  depth  of  book  until  the  order  is 
exhausted,  expired  or  is  cancelled  back 
to  the  User  pursuant  to  time  in  force 


conditions  or  until  all  applicable 
marketable  liquidity  is  exhausted. 

Re-Processing  of  Residual  Orders 

NYBX  residual  orders  will  attempt  to 
execute  with  new  applicable  liquidity  in 
the  same  sequence  as  described  above. 
NYBX  residual  orders  will  retain  their 
original  time  stamp  throughout  the 
regular  trading  day  unless  such  orders 
are  modified  by  the  User,  exhausted, 
expired  or  cancelled  back  to  the  User 
pursuant  to  time  in  force  conditions.  As 
discussed  above,  if  residual  orders  are 
modified  in  any  way  by  the  User,  the 
order  will  lose  its  original  time/price 
priority  or  time  stamp  and  will  go 
behind  other  orders  in  the  queue.  If  a 
residual  pegging  order  is  entered  into 
the  NYBX  Facility,  the  Facility  will 
automatically  re-price  the  order  when 
the  NBBO  changes  and  the  residual 
pegging  order  will  lose  its  original  time 
stamp  and  go  behind  other  orders  in  the 
queue. 

Any  new  liquidity  that  enters  the 
NYBX  Facility’s  depth  of  book,  the 
DBK’s  depth  of  book  and  protected 
quotations  of  automated  trading  centers 
will  be  evaluated  by  the  NYBX  Facility 
to  determine  if  such  liquidity  is  eligible 
to  execute  with  residual  orders  in  the 
NYBX  Facility.  A  residual  order  will 
continue  to  attempt  to  execute  with 
marketable  incoming  contra  side 
liquidity  in  the  NYBX  Facility’s  depth 
of  book  and  the  DBK’s  depth  of  book 


until  the  order  is  exhausted,  expired  or 
is  cancelled  back  to  the  User  pursuant 
to  time  in  force  conditions  or  until  all 
applicable  marketable  liquidity  is 
exhausted.  As  previously  explained,  if 
an  NYBX  residual  order  would  execute 
against  an  order  in  the  DBK’s  depth  of 
book  or  in  the  NYBX  Facility’s  depth  of 
book,  applicable  volume  will  attempt  to 
execute  with  protected  quotations  of 
automated  trading  centers  pursuant  to 
Regulation  NMS. 

NYBX  Market  Snapshot  of  Order 
Processing 

The  Facility  will  act  upon  market  and 
order  information  available  to  it  at  the 
time  an  order  is  entered  into  the 
Facility.  At  the  time  an  order  is  entered 
into  the  NYBX  Facility,  the  NYBX 
algorithm  will  evaluate  or  take  a 
“snapshot”  of  the  market.  This  market 
snapshot  includes  all  orders  in  the 
NYBX  Facility’s  depth  of  book,  the 
DBK’s  depth  of  book,  and  the  protected 
quotations  of  automated  trading  centers 
(i.e.,  “away  markets”).  The  examples 
below  demonstrate  how  the  NYBX 
snapshot  coordinates  order  execution 
and  allocation  of  shares.  The  example 
also  demonstrates  how  the  Minimum 
Triggering  Volume  (“MTV”)  of  an 
NYBX  order  interacts  with  all  liquidity 
in  the  NYBX  Facility’s  depth  of  book, 
the  DBK’s  depth  of  book  and  protected 
quotations  of  automated  trading  centers 
if  applicable. 


NBBO  is  iai.l0  to  101.15 
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NYBX  Order  Processing  and  Execution 

The  NYBX  Facility  will  allow 
executions  to  occur  within,  at  or 
through  the  NBBO,  but  will  protect 
those  bids  and  offers  on  the  NYSE  DBK 
that  are  at  the  same  price  or  better  (i.e., 
all  NYSE  bids  and  offers  including 
depth  of  displayed  and  non-displayed 
orders)  and  protected  quotations  of 
other  automated  trading  centers 
pursuant  to  Regulation  NMS. 


All  NYBX  orders  will  be  evaluated  on 
a  price/time  priority  basis  to  ascertain 
whether  such  orders  are  eligible  to 
execute  against  applicable  available 
contra  side  liquidity  based  on  the  price 
and  the  MTV  of  the  orders.  As  described 
in  more  detail  below,  orders  with  MTV 
designations  may  pre-empt  the  time/ 
price  priority. 


Order  Evaluation 

As  demonstrated  in  the  “NYBX 
Market  Snapshot,”  the  Facility  will  act 
upon  market  and  order  information 
available  to  it  at  the  time  the  order  is 
entered  into  the  Facility.  Facility  orders 
will  execute  with  all  available  contra 
side  liquidity  in  the  NYBX  Facility’s 
depth  of  book,  the  DBK’s  depth  of  book 
and,  optionally,  the  protected 
quotations  of  automated  trading  centers 
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even  if  the  execution  size  is  less  than 
the  MTV  designation  provided  the  MTV 
designation  was  met  at  the  time  the 
order  was  entered  and  evaluated  for 
execution.  This  functionality  takes  into 
consideration  the  fact  that  latency  may 
occur  when  trading  facilities  evaluate 
liquidity  on  other  automated  trading 
centers  and  also  route  orders  to  other 
automated  trading  centers.  See  the 
example  below. 

Example: 

A  buy  order  of  200,000  shares  with  an 
MTV  of  100,000  and  a  limit  of  101.21 
enters  the  Facility.  The  Facility 
evaluates  the  order  and  liquidity  on  the 
markets. 

The  Facility  reads:  (MTV  algorithm) 

NYSE  depth  to  101.21:  96,000  shares 

Away  markets:  4,600  shares  at  101.15 

Other  Facility  orders:  0  shares 

In  this  example,  the  MTV  can  be  met 
at  the  time  order  is  evaluated.  Therefore, 
the  Facility  sends  an  order  to  the  DBK 
to  buy  200,000  shares  at  101.21,  and  the 
NYSE  sends  the  applicable  volume  to 
the  automated  trading  centers  for 
execution  via  the  Routing  Broker. 

Such  orders  are  routed  from  the  NYSE 
to  the  automated  market  centers  as 
Intermarket  Sweep  Immediate  Or  Cancel 
orders  (“ISO  IOC”  orders). 

The  ISO  IOC  orders  are  exhausted 
except  for  1000  shares  from  Nasdaq. 
However,  the  trade  occurs  because  the 
size  of  the  order  met  the  MTV 
designation  at  the  time  the  Facility 
evaluated  the  order  for  execution. 

Results  of  the  Execution 

A  total  of  99,600  shares  execute  in  the 
following  manner: 

The  DBK  executes  96,000  shares  total 
(3,500  shares  at  101.15;  800  shares  at 
101.16;  5,000  shares  at  101.17;  8,000 
shares  at  101.18;  16,000  shares  at 
101.19;  20,700  shares  at  101.20;  42,000 
shares  at  101.21); 

Automated  trading  centers  execute 
3,600  shares  at  101.15. 

The  unfilled  portion  of  the  order  (i.e., 
the  “residual  order”),  which  is  100,400 
shares  with  an  MTV  of  100,000  at 
101.21,  will  attempt  to  execute  with 
marketable  incoming  contra  side 
liquidity  in  the  NYBX  Facility’s  depth 
of  book  and  the  DBK’s  depth  of  book 
until  the  order  is  exhausted,  expired  or 
is  cancelled  back  to  the  User  pursuant 
to  time  in  force  conditions  or  until  all 
applicable  marketable  contra  side 
liquidity  is  exhausted. 


'“The  NYBX  Facility,  via  the  Routing  Broker  (See 
NYSE  Rule  17(c)),  will  route  the  applicable  volume 
to  automated  trading  centers  in  compliance  with 
Regulation  NMS. 


Residual  Orders  and  the  Automatic 
Reduction  of  the  MTV 

When  an  order  with  an  MTV  enters 
the  NYBX  Facility,  the  NYBX  algorithm 
will  attempt  to  execute  the  order  in  the 
DBK’s  depth  of  book  and  the  NYBX 
Facility’s  depth  of  book  provided  the 
MTV  can  be  met,  which  may  or  may  not 
take  into  consideration  the  protected 
quotations  of  automated  trading  centers 
depending  upon  the  particular  MTV 
parameter  (i.e.,  restricted  or  non- 
restricted  MTV  calculation)  on  the 
order.  If  such  execution  occurs,  which 
exhausts  the  NYBX  order,  the  trade  will 
be  printed  to  the  tape  and  trade  reports 
will  be  sent  to  the  User.  If  a  residual 
order  remains,  the  residual  order  will  be 
sent  back  to  the  NYBX  Facility  where  it 
will  attempt  to  execute  with  incoming 
orders  to  the  NYBX  Facility’s  depth  of 
book  and  the  DBK’s  depth  of  book  until 
the  order  is  exhausted,  expired  or 
cancelled  back  to  the  User  pursuant  to 
time  in  force  conditions  or  until  the 
applicable  marketable  contra  side 
liquidity  is  exhausted.  If  an  execution  of 
an  NYBX  residual  order  would  occur  in 
the  NYBX  Facility  or  in  the  DBK, 
applicable  volume  will  attempt  to 
execute  with  protected  quotations  of 
automated  trading  centers  pursuant  to 
Regulation  NMS. 

If  the  residual  order  is  less  than  the 
original  MTV  designation  of  the  order, 
the  Facility  will  automatically  modify 
the  MTV  to  equal  the  residual  order, 
and  the  residual  order  will  continue  to 
attempt  to  execute  with  available  contra 
side  liquidity  that  subsequently  enters 
the  NYBX  Facility’s  depth  of  book  and 
the  DBK’s  depth  of  book  when  and  if  the 
modified  MTV  can  be  met,  which  may 
or  may  not  take  into  consideration  the 
protected  quotations  of  automated 
trading  centers  depending  upon  the 
particular  MTV  parameter  (i.e., 
restricted  or  non-restricted  MTV 
calculation)  on  the  order.  See  the 
example  below. 

Example: 

A  buy  order  for  100,000  shares  with 
an  MTV  of  50,000  and  a  limit  price  of 
101,20  enters  the  NYBX  Facility, 

The  NYBX  Facility  evaluates  the 
order  and  reads  the  MTV: 

DBK  depth  to  101,20:  54,000  shares 
Away  markets:  4,600  shares  at  101,15 
Other  Facility  orders:  0  shares 

In  this  example,  the  MTV  can  be  met 
at  the  time  the  order  is  received  into  the 
Facility. 

The  Facility  sends  an  order  to  the 
DBK  to  buy  100,000  shares  at  101.20 
and  the  NYSE  sends  ISO  IOC  orders,  via 
the  Routing  Broker,  to  automated 
trading  centers  (“away  markets”)  for 
execution  of  the  NYBX  order. 


Results  of  the  Execution 

The  DBK  executes  54,000  shares  in 
the  following  manner:  3,500  at  101.15; 
800  shares  at  101.16;  5,000  shares  at 
101.17;  8,000  at  101.18;  16,000  shares  at 
101.19;  20,700  shares  at  101.20. 

4,600  shares  at  101.15  execute  on 
automated  trading  centers. 

41,400  shares  remain  in  the  Facility 
and  the  MTV  is  modified  by  the  Facility 
to  be  41,400. 

The  NYBX  residual  order  will 
continue  to  execute  with  applicable 
available  liquidity  that  subsequently 
enters  the  market  when  and  if  the  MTV 
can  be  met. 

Price/Time  Priority 

All  orders  entered  into  the  NYBX 
Facility  are  placed  in  price/time  priority 
according  to  their  required  order 
parameters  (e.g.,  price,  size,  side  of 
market,  etc.)  and  optional  order  - 
parameters  (e.g.,  MTV,  time  in  force 
conditions).  NYBX  orders  that  execute 
in  the  DBK  will  execute  in  price/time 
priority  pursuant  to  the  provisions  of 
Rule  72. 

NYBX  price/time  priority  sequencing 
may  be  pre-empted  or  bypassed  in  the 
execution  of  orders  when  such  orders 
have  conditions  (i.e.,  MTV  designations) 
that  require  an  exception  to  the  price/ 
time  priority  basis.  For  example,  an 
initial  order  on  one  side  of  the  market 
(i.e.,  buy  side  order  or  sell  side  order) 
with  an  MTV  designation  may  lose  its 
place  in  the  NYBX  Facility  queue  to 
subsequent  orders  on  the  same  side  of 
the  market  that  have  no  MTV 
designations  or  have  less  restrictive 
MTV  designations  than  the  initial  order. 
However,  this  exception  to  the  price/ 
time  priority  basis  is  dependent  upon 
the  MTV  designation,  if  any,  of  the 
contra  side  liquidity.  NYBX  orders  on 
both  sides  of  the  market  (i.e.,  buy  side 
and  sell  side)  will  be  evaluated  for 
price/time  priority,  and  the  MTV 
designations  for  all  orders  (buy  side  and 
sell  side)  will  be  honored  by  the  NYBX 
Facility.  See  the  examples  below  for 
exceptions  to  the  NYBX  Facility  price/ 
time-priority  basis. 

Also,  as  discussed  above,  NYBX 
orders,  including  residual  orders,  will 
retain  their  original  time  stamp 
throughout  the  regular  trading  day 
unless  such  orders  are  modified  by  the 
User.  If  orders  are  modified  by  the  User 
(i.e.,  change  in  price,  size,  side,  MTV  or 
time  in  force  condition)  the  order  will 
lose  its  original  price/time  priority  and 
will  go  behind  other  orders  in  the 
queue.  If  a  pegging  order  is  entered  into 
the  NYBX  Facility,  the  Facility  will 
automatically  re-price  the  order  when 
the  NBBO  changes  and  the  residual 
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pegging  order  will  lose  its  original  time 
stamp  and  go  behind  other  orders  in  the 
queue. 

As  the  examples  below  demonstrate, 
the  NYBX  price/time  priority  basis  will 
be  pre-empted  when: 

1.  the  initial  order  (j.e.,  buy  order  or 
sell  order)  is  marketable  against  the 
contra  side  order(s)  (i.e.,  buy  orders  vs. 
sell  orders)  but  cannot  execute  against 
the- contra  side  order(s)  because  the 
MTV  of  the  initial  order  is  not  met;  and 

2.  a  same  side  order  is  marketable 
against  the  contra  side  order{s)  and  is 
not  restricted  from  executing  because 
the  MTV  of  that  same  side  order  can  be 
met.  In  such  case,  the  same  side  order 
can  execute  against  the  contra  side 
order{s)  even  though  the  initial  order 
had  price/time  priority. 

It  is  important  to  note  that  NYBX 
orders  retain  their  time  stamp  or  “price/ 
time  priority”  with  respect  to  later 
contra  side  order(s)  that  are  sufficient  to 
meet  the  initial  order’s  MTV 
designation. 

Example  No.  1 

Initial  order  in  NYBX  to  buy  100,000 
@  20.00  with  an  MTV  of  100,000.  An 
order  to  sell  5000  @  20.00  is  entered  into 
NYBX.  (Assume  there  are  no  marketable 
contra  side  orders  in  DBK  or  protected 
quotations.)  No  execution  occurs, 
because  the  initial  order’s  MTV  is  not 
met.  Then  an  order  to  buy  10,000  @ 
20.00  is  entered  into  NYBX  with  no 
MTV.  5000  of  the  10,000  buy  order 
executes  against  the  order  to  sell  5000 
@  20.00,  even  though  the  buy  order  for 
100,000  had  price/time  priority. 

Now  the  NYBX  book  is: 

Buy  100,000  @  20.00  (MTV  of  100,000) 
Buy  5000  @  20.00  (no  MTV) 

Now  an  order  to  sell  100,000  @  20.00 
enters  the  NYBX  book.  The  initial  order 
to  buy  retains  its  price/time  priority 
with  respect  to  this  sell  order,  and  the 
two  orders  for  100,000  execute  against 
each  other  at  20.00. 

Examples  Nos.  2,  2(a),  2(b),  2(c)  and  2(d) 

Order  to  buy  500,000  @  20.00  with  an 
MTV  of  500,000  enters  the  NYBX  book 
(Bl).  Then  an  order  to  sell  400,000  @ 
20.00  with  an  MTV  of  400’,000  enters 
the  NYBX  book  (Si).  (Assume  neither 
order  is  marketable  against  any  order  in 
DBK  nor  any  protected  quotations.)  No 
execution  occurs,  because  the  buy 
order’s  MTV  is  not  met.  Then  an  order 
to  buy  300,000  @  20.00  with  an  MTV  of 
300,000  enters  the  NYBX  book  (B2).  No 
execution  occurs,  because  the  MTV  of 
the  sell  order  for  400,000  is  not  met. 
Then  an  order  to  sell  50,000  @  20.00 
with  an  MTV  of  50,000  enters  the  NYBX 
book  (S2).  The  book  is  as  follows: 


Bl:  Buy  500,000  @  20.00  (MTV  of 
500,000) 

B2:  Buy  300,000  @  20.00  (MTV  of 
300,000) 

Si:  Sell  400,000  @  20.00  (MTV  of 
400,000) 

S2:  Sell  50,000  @  20.00  (MTV  of  50,000) 
No  order  executes.  Bl  cannot  execute 
because  its  MTV  is  not  met.  In  the  case 
of  B2,  Si,  and  S2,  while  there  is 
sufficient  contra  side  liquidity  to  fill 
these  orders,  these  orders  cannot 
execute  because  the  respective  MTVs  on 
the  contra  side  are  not  met. 

Examples  2(a),  2(b),  2(c)  and  2(d) 
below  are  based  on  the  above  details. 
With  each  example,  assume  the  book  is 
as  it  appears  above  (with  two  buy  orders 
and  two  sell  orders).  Do  not  carry  one 
example  into  the  next  example. 

2(a).  An  order  to  sell  50,000  @  20.00 
(S3)  enters  the  NYBX  book.  Bl’s  MTV 
is  now  met,  therefore,  Bl  executes 
against  Si,  S2,  and  S3. 

2(b).  An  order  to  buy  50,000  @  20.00 
(B3)  enters  the  NYBX  Facility.  B3 
executes  against  S2.  Bl,  B2,  and  Si  are 
by-passed  in  price/time  priority  because 
their  MTVs  prevent  them  from 
executing. 

2(c).  However,  assume  that  B3  is  now 
an  order  to  buy  100,000  @  20.00.  In  this 
case.  Si  (and  not  S2)  would  execute 
against  B2  and  B3.  Si  retains  its  price/ 
time  priority  over  S2  with  respect  to 
contra  side  order(s)  that,  when 
combined,  meet  Si’s  MTV. 

2(d).  An  order  (S3)  to  sell  100,000  @ 
20.00  with  an  MTV  of  100,000  enters 
the  NYBX  Facility.  In  this  example  the 
MTV  of  Bl  is  now  met.  Therefore,  Bl 
would  execute  with  Si  leaving  a 
residual  order  of  100,000  shares.  Bl 
cannot  trade  with  S2  because  Bl’s  MTV 
of  500,000  cannot  be  met  by  S2.  If  Bl 
attempted  to  execute  with  S2  the 
execution  would  only  be  for  450,000 
shares  which  would  violate  Bl’s 
500,000  MTV.  Also,  Bl  cannot  get  the 
additional  50,000  shares  needed  to  meet 
the  500,000  MTV  from  S3  because  S3 
has  an  MTV  of  100,000.  Thus,  Bl’s  • 
residual  order  of  100,000  shares  will 
bypass  S2  to  execute  against  S3,  thereby 
satisfying  the  MTVs  of  both  Bl  and  S3. 

Midpoint  Executions 
The  example  below  will  illustrate 
how  midpoint  executions  occur  in  the 
NYBX  Facility. 

Example: 

NBBO  =  122.20  ISE— 122.26  PHLX 
5,000  X  10,000 

NYSE  DBK  1  =  Sell  5,000  shares  at 
122.26 

NYSE  DBK  2  =  Buy  5,000  shares  at 
122.20 

NYBX  1  =  Sell  75,000  shares  at  122.22, 
MTV  of  50,000 


NYBX  2  =  Buy  100,000  shares  at  122.26, 
MTV  of  50,000 

The  NYBX  Facility  determines  that 
the  allocation  of  the  NYBX2  order 
should  be: 

o  The  MTV  of  NYBX  1  has  been 
satisfied  as  there  is  sufficient  contra  side 
liquidity  and  is  eligible  for  execution 
o  The  MTV  of  NYBX  2  has  been 
satisfied  as  there  is  sufficient  contra  side 
liquidity  and  is  eligible  for  execution 
o  Nothing  eligible  for  protected 
quotations  of  automated  trading  centers 
O  25,000  shares  to  DBK 
o  75,000  shares  to  trade  within  the 
NYBX  Facility 

Results  of  the  Executions 

— NYBX  2  sends  25,000  shares  to  buy  to 
DBK  at  122.26 

— NYBX  2  buys  75,000  shares  from 
NYBX  1  at  122.23  (the  midpoint  of  the 
NBBO) 

—NYBX  2  fills  5,000  shares  at  122.26 
with  DBK  1 

— The  20,000-share  unfilled  balance  of 
NYBX  2  is  placed  in  tbe  NYBX 
Facility  at  122.26  with  a  new  MTV  of 
20,000  shares. 

Compliance  With  Regulations  NMS 

NYBX  orders  will  not  trade-through  a 
Protected  Bid  or  Protected  Offer  except 
as  allowed  by  Regulation  NMS.  As 
discussed  above,  the  NYBX  Facility  will 
evaluate  the  NYBX  Facility  order’s 
parameters,  including  its  MTV,  if  any,  to 
determine  if  such  order  is  required  to 
execute  with  protected  quotations  on 
the  automated  trading  centers  in 
compliance  with  Regulation  NMS.  The 
example  below  will  demonstrate  how 
the  Facility  complies  with  Regulation 
NMS. 

Example: 

NBBO  =  122.20  ISE— 122.26  PHLX 
5,000  X  10,000 

NYBX  1  =  Sell  5,000  at  122.26  (no  MTV 
designation) 

NYSE  DBK  1  =  Sell  5,000  at  122.27 
NYBX  2  =  Buy  100,000  at  122.27  (no 
MTV  designation) 

The  NYBX  Facility  determines  that 
the  allocation  of  the  order  should  be: 
o  85,000  shares  to  DBK 
o  10,000  shares  to  PHLX 
o  5,000  shares  to  trade  within  NYBX 
Facility 

Results  of  the  Execution 

— NYBX  2  sends  a  total  of  85,000  shares 
to  buy  from  DBK  at  122.27 
— NYBX  2  trades  with  NYBX  1  for  5,000 
shares  at  122.26 

— NYBX  2  trades  with  DBK  1  for  5,000 
shares  at  122.27 

— NYBX  Facility  routes,  via  Routing 
Broker,  10,000  shares  of  NYBX2  to 
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PHLX  and  NYBX2  executes  10,000 
shares  on  PHLX  at  122.26 
— NYBX  2  is  routed  to  PHLX,  via  the 
Routing  Broker,  10,000  shares  at 

122.26  (ISO  IOC)  and  NYBX  2 
executes  10,000  shares  on  PHLX 

— NYBX  2  posts  80,000  shares  to  buy  at 

122.27  remaining  from  the  85,000 
shares  sent  to  the  DBK  in  the  NYBX 
Facility 

Equal  or  Better  Prices 

If  the  contra  side  liquidity  on  the  DBK 
is  priced  equal  to  or  better  than  the 
liquidity  in  the  NYBX  Facility,  the  order 
will  be  sent  to  the  DBK  for  execution. 

If  an  NYBX  order  that  is  sent  to  the  DBK 
is  not  fully  executed  in  the  DBK,  the 
Routing  Broker  will  route  the  unfilled 
portion  of  the  order — the  residual 
order — back  to  the  NYBX  Facility.  If  the 
residual  order  is  less  than  the 
designated  MTV,  the  Facility  will 
modify  the  MTV  to  equal  the  residual 
order.  The  residual  order  will  attempt  to 
execute  with  marketable  incoming 
contra  side  liquidity  in  the  NYBX 
Facility’s  depth  of  book  and  the  DBK’s 
depth  of  book  until  the  order  is 
exhausted,  expired  or  cancelled  back  to 
the  User  pursuant  to  time  in  force 
conditions  or  until  the  applicable 
marketable  liquidity  is  exhausted.  See 
the  example  below. 

Example: 

NBBO  =  122.20  ISE— 122.26  PHLX 
5,000  X  10,000  ■ 

NYSE  DBK  1  =  Sell  5,000  shares  at 
122.26 

NYBX  1  =  Sell  5,000  shares  at  122.26 
PHLX  =  Sell  10,000  shares  at  122.26 
NYBX  2  =  Buy  5,000  shares  at  122.26 
The  NYBX  Facility  determines  that 
the  allocation  of  the  order  should  be:  No 
shares  routed  to  automated  trading 
centers 

5,000  shares  sent  to  DBK  at  122.26 
No  shares  remain  in  the  NYBX  Facility 

Results  of  the  Execution: 

— NYBX  2  sends  5,000  shares  to  buy 
from  NYSE  DBK  at  122.26 
—  NYBX  2  trades  with  DBK  1  for  5,000 
shares  at  122.26 

— Nothing  trades  within  the  NYBX 
Facility 

NYBX  Best  Price 

If  the  contra  side  liquidity  in  the 
NYBX  Facility  is  priced  better  than  the 
price  quoted  on  the  DBK,  an  NYBX 
order  will  execute  in  the  NYBX  Facility 
in  price/time  priority  until  the  order  is 
exhausted. 

Additionally,  an  order  may  be 
executed  in  the  NYBX  Facility  without 
interacting  with  the  DBK  when  the  price 
of  the  NYBX  order  is  within  the  NBBO 


and  at  a  price  that  is  better  than  all  other 
orders  in  the  .same  security  on  the  DBK. 
See  the  example  below. 

Example: 

NBBO  =  122.20  ISE— 122.26  PHLX 
5,000  X  5,000 

NYBX  1  =  Sell  5,000  shares  at  122.25 
PHLX  =  Sell  5,000  shares  at  122.26 
NYSE  DBK  =  Sell  5,000  shares  at  122.27 
NYBX  2  =  Buy  100,000  shares  at  122.25 

The  NYBX  Facility  determines  that 
the  allocation  of  the  order  should  be: 

•  Nothing  to  protected  quotations  of 
automated  trading  centers 

•  Nothing  to  DBK 

•  5,000  shares  within  NYBX  Facility 
Results  of  the  Execution 

NYBX  2  trades  with  NYBX  1  for  5,000 

shares  at  122.25 

NYBX  2  posts  95,000  shares  to  buy  at 
122.25  in  NYBX  Facility 

Orders  Crossed  in  the  NYBX  Facility 

When  two  NYBX  orders  in  the 
Facility  are  marketable  against  each 
other  and  there  is  no  marketable  contra 
side  liquidity  in  the  DBK’s  depth  of 
book  at  the  order’s  limit  price  or  better, 
and  the  prices  of  the  two  NYBX  orders 
are  crossed,  the  Facility  will  calculate 
the  price  of  the  execution  to  be  the  price 
nearest  to  or  at  the  midpoint  of  the 
-NBBO.  The  example  below  assumes  that 
the  execution  price  is  at  or  between  the 
NBBO,  which  will  have  no  trade 
through  obligation  for  protected 
quotations  pursuant  to  Regulation  NMS. 

Example: 

NBBO  =  20.00  PHLX— 20.05  ISE 
NYBX  1  =  Buy  50,000  shares  at  20.02 
with  an  MTV  of  20,000 
NYBX  2  =  Sell  100,000  shares  at  20.00 
with  an  MTV  of  20,000 

The  execution  price  would  be  20.02 
as  it  is  the  price  closest  to  the  midpoint 
of  the  NBBO,  which  is  20.025. 

Round  Lot,  Partial  Round  Lot  and  Odd 
Lot  Orders 

The  NYBX  Facility  will  accept  orders 
with  round  lots  and  partial  round  lots 
(“PRLs”),  and  will  reject  odd  lot  orders. 
However,  the  execution  of  NYBX  orders 
may  result  in  round  lots,  PRLs  and  odd 
lots.  The  odd  lot  portion  of  a  PRL  order 
will  remain  in  the  Facility  until  it  is 
executed,  and  if  not  executed,  it  will  be 
cancelled  back  to  the  User  pursuant  to 
the  order’s  time  in  force  conditions' or 
at  the  end  of  the  regular  trading  day.  If 
the  execution  of  an  NYBX  order  results 
in  a  residual  order  with  an  odd  lot 
component,  this  odd  lot  component  will 
remain  in  the  Facility  until  it  is 
executed,  and  if  not  executed,  it  will  be 
cancelled  back  to  the  User  pursuant  to 
time  in  force  conditions  at  the  end  of 
the  regular  trading  day. 


Sub-Penny  Orders 

The  NYBX  Facility  shall  not  display, 
rank,  or  accept  a  bid  or  offer  or  an  order  • 
in  any  NMS  stock  priced  in  an 
increment  smaller  than  $0.01  if  that  bid 
or  offer  or  order  is  priced  equal  to  or 
greater  than  $1.00  per  share.  Such 
orders  will  be  rejected  by  the  Facility. 

The  NYBX  Facility  shall  not  display, 
rank,  or  accept  a  bid  or  offer  or  an  order 
in  any  NMS  stock  priced  in  an 
increment  smaller  than  $0,001  if  that 
bid  or  offer  or  order  is  priced  less  than 
$1.00  per  share.  Such  orders  will  be 
rejected  by  the  Facility. 

The  NYBX  Facility  will  reject  any 
NYBX  pegging  orders  priced  below 
$1.00. 

The  NYBX  Facility’s  execution  price 
may  be  calculated  to  three  (3)  decimals 
when  the  NBBO  is  an  odd  penny  spread 
(i.e.,  one  (1)  penny,  three  (3)  pennies, 
five  (5)  pennies,  etc.),  and  the  trade 
price  is  greater  than  $1.00.  NYBX 
executions  with  midpoint  pricing  may 
be  priced  at  increments  as  low  as 
$0,001. 

The  NYBX  Facility’s  execution  price 
may  be  calculated  to  four  (4)  decimals 
when  the  NBBO  is  an  odd  1/lOth  penny 
spread  [i.e.,  one  tenth  (0.1)  penny,  three 
tenths  (0.3)  pennies,  five  tenths  (0.5) 
pennies,  etc.),  and  the  trade  price  is  less 
than  $1.00.  NYBX  executions  with 
midpoint  pricing  may  be  priced  at 
increments  of  $0.0001. 

Half  Penny  Increments 

Executions  on  the  NYBX  Facility  may 
be  calculated  to  three  (3)  decimals  when 
the  NBBO  is  an  odd  penny  spread  (i.e., 
one  (1)  penny,  three  (3)  pennies,  five  (5) 
pennies,  etc.).  For  example,  if  the  NBBO 
of  Stock  XYZ  is  $23.01  to  $23.02,  the 
price  is  $23,015.  As  a  consequence, 
executions  at  the  midpoint  of  the  NBBO 
may  be  in  half  penny  increments 
requiring  the  use  of  three  decimals,  as 
demonstrated  in  the  example. 

Trading  Ahead  of  Customer  Orders 

In  the  event  an  NYBX  order  executes 
resulting  in  a  member  or  member 
organization’s  trading  ahead  of  a  held 


”  The  NYBX  Facility  will  not  display,  rank  or 
execute  orders  in  any  NWS  stock  priced  below  one 
dollar  ($1.00).  In  addition,  the  NYBX  Facility  will 
not  display,  rank  or  execute  orders  in  increments 
smaller  than  a  penny.  However,  when  there  is  an 
odd  penny  spread,  as  described  above,  NYBX  will 
execute  it  in  a  half  penny  increment.  In  response 
to  public  comments  to  the  Regulation  NMS 
Proposing  Release,  the  Commission  wrote  the 
following  {See  Securities  Exchange  Act  Release  No. 
51808  (June  9,  2005),  70  FR  37496  (June  29,  2005) 
at  Page  37589,  footnote  No.  831): 

“Executions  occurring  at  a  sub-penny  price 
resulting  from  a  midpoint,  VWAP,  or  similar 
volume-weighted  pricing  algorithm  are  not 
prohibited  by  Rule  612.” 
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customer  order  at  the  same  price,  the 
Exchange  believes  that  Exchange  Rule 
92  (Limitations  on  Member’s  Trading 
Because  of  Customers’  Orders)  in-certain 
instances  may  be  implicated.  Exchange 
Rule  92(a)  generally  restricts  a  member 
or  member  organization  from  entering  a 
proprietary  order  with  knowledge  of  a 
customer  order  that  could  be  executed 
at  the  same  price.  Rule  92(b)  through  (d) 
provides  several  exceptions  to  the 
general  restrictions  of  Rule  92(a) 
including  the  “black  box”  exemption 
which,  depending  on  the  facts  and 
circumstances,  may  be  applicable  to 
orders  entered  into  the  NYBE  Facility.^^ 
When  trading  on  the  NYBX  Facility,  all 
users  will  be  expected  to  comply  with 
Rule  92(a)  unless  such  trading  falls 
within  an  applicable  exception  in  Rule 
92(b)  through  (d). 

Halting,  Suspending  and  Closing  of 
NYSE  NYBX  Trading  on  the  Exchange 

Trading  on  the  NYBX  Facility  will  be 
halted  or  suspended  whenever  the 
NYSE  halts  or  suspends  trading  in  a 
particular  security  or  in  all  securities  for 
regulatory  and/or  non-regulatory 
reasons  pursuant  to  NYSE  Rules  51  and 
123D  and  SOB,  including: 

(1)  In  the  case  of  a  particular  security 
whenever,  for  regulatory  purposes, 
trading  in  the  security  has  been  halted, 
suspended  or  closed  on  the  Exchange  or 
the  listing  exchange:  or 

(2)  In  the  case  of  a  particular  security 
trading  on  the  Exchange,  if  the  authority 
under  which  a  security  trades  on  the 
Exchange  or  its  primary  market  is 
revoked  (e.g.,  because  it  is  delisted),  and 

(3)  No  terms  or  conditions  specified 
in  this  subsection  shall  be  interpreted  to 
be  inconsistent  with  any  other  rules  of 
the  Exchange. 

Clearance  and  Settlement  of  NYBX 
Executions 

Details  of  each  NYBX  trade  will  be 
automatically  matched  and  compared 
by  the  Exchange  and  will  be  submitted 
to  a  registered  clearing  agency  for 
clearing  and  settlement  on  a  locked-in 
besis.^3  All  executions  effected  by  a 
Member  or  Member  Organization  will 
be  cleared  and  settled  using  the 


See  Information  Memo  2001-33,  October  8. 
2001  and  Securities  Exchange  Act  Release  No.  34- 
44139  (March  30,  2001),  66  FR  18339  (April  6. 

2001)  (SR-NYSE-1994-34). 

NYBX  executions  will  be  compared  through  the 
Regional  Interface  Organization  Online  process 
(“RIO  Online”).  RIO  Online  is  NYSE  Area,  Inc.’s 
internal  processing  interface  that  sends  order 
execution  information  to  DTCC.  RIO  Online  gathers 
the  trades  that  are  executed  on  any  given  day, 
places  the  trades  into  the  appropriate  message 
format  and  sends  them  to  DTCC.  RIO  Online 
provides  a  record  of  all  trades  that  were  sent  to 
DTCC.  RIO  Online  is  also  used  to  manage  any 
approved  trade  corrections. 


Member’s  and  Member  Organization’s 
account,  and  all  executions  effected  by 
a  Sponsored  Participant  will  be  cleared 
and  settled  using  the  relevant 
Sponsoring  Member  Organization’s 
account. 

Because  the  NYBX  Facility  is  an 
anonymous  trading  facility,  the 
proposed  rule  will  require  NYBX 
transaction  reports  to  indicate  the 
details  of  the  transaction,  but  not  to 
reveal  contra  party  and  clearing  firm 
identities, except  under  the  following 
circumstances:  (1)  In  the  event  the 
National  Securities  Clearing  Corporation 
(“NSCC”)  15  ceases  to  act  for  a  Member 
or  Member  Organization,  which  is  the 
unidentified  contra  side  of  any  such 
trade  processing,  and/or  the  relevant 
clearing  firm,  the  NYSE  shall  have  the 
responsibility  to  identify  to  Members  or 
Member  Organizations  the  trades 
included  in  reports  produced  by  the 
NSCC  that  are  with  the  affected  Member 
or  Member  Organization,  and  (2)  for 
regulatory  purposes  or  to  comply  with 
an  order  of  a  court  or  arbitrator. 

The  trade  reports  that  the  NSCC  will 
receive  from  the  NYBX  Facility  for 
anonymous  trades  will  contain  the 
identities  of  the  parties  to  the  trade. 

This  measure  will  enable  the  NSCC  to 
conduct  its  risk  management  functions 
and  settle  anonymous  trades.  The  trade 
report  sent  to  the  NSCC  will  contain  an 
indicator  noting  that  the  trade  is 
anonymous.  On  the  contract  sheets  the 
NSCC  issues  to  its  participants,  the 
NSCC  will  substitute  “ANON”  for  the 
acronym  of  the  contra  party.  The 
purpose  of  this  masking  is  to  preserve 
anonymity  through  settlement. 

The  Exchange  will  be  able  to  maintain 
anonymity  with  respect  to  disputed  or 
erroneous  trades  because  the  Exchange 
resolves  disputes  through  a  centralized 
process  and  conducts  the  process  on 
behalf  of  its  Members  and  Member 
Organizations. 

Dissemination  of  Trading  Information 

The  NYBX  Facility  will  report  trade 
information  to  the  Securities 
Information  Processors  (“SIPs”)  for  all 
NYBX  eligible  securities  that  execute 
solely  within  the  NYBX  Facility.  Such 
trades  will  be  printed  based  on  which 
side  of  the  trade  (“buy”  or  “sell”)  was 


Post-trade  anonymity  described  Iierein  has 
been  previously  approved  by  the  Securities  and 
Exchange  Commission  for  other  exchanges  (See  e.g.. 
Securities  Exchange  Act  Release  No.  48527 
(September  23,  2003),  68  FR  56361  (September  30, 
2003)  (SR-NASD-2003-85),  and  Securities 
Exchange  Act  Release  No.  49786  (May  28,  2004),  69 
FR  32087  (June  8,  2004)  (SR-PCX-2004-40)). 

’®The  Exchange  will  submit  completed  NYBX 
trades  for  clearance  and  settlement  to  NSCC,  which 
is  a  subsidiary  of  the  Depository  Trust  Clearing 
Corporation  (“DTCC”). 


first  entered  into  the  NYBX  Facility. 
Market  data  for  NYBX  eligible  securities 
will  be  disseminated  via  the 
consolidated  tape  pursuant  to  the 
Consolidated  Tape  Association  Plan 
(“CTA  Plan”).  All  executions  that  occur 
solely  within  the  NYBX  Facility  will  be 
printed  with  an  “N”  for  the  NYSE  and 
an  “.X”  to  identify  these  executions  as 
NYBX  Facility  executions  [i.e. ,  “N.X”). 
The  “N.X”  modifier  is  also  used  to 
identify  NYSE  MatchPoint®  executions. 
Orders  that  originate  in  the  NYBX 
Facility  and  execute  on  the  DBK  will 
print  regular  way  as  NYSE  prints  (“N”) 
pursuant  to  the  Consolidated  Tape 
Association  Plan  (“CTA”  Plan”)  through 
the  NYSE.  All  trades  will  indicate  the 
market  of  execution  as  the  NYSE  for 
CTA  purposes. 

Member  Organization  and  Non-Member 
Access  to  the  NYBX  Facility 

Members  and  member  organizations 
of  the  Exchange  are  automatically 
eligible  for  access  to  the  NYBX  Facility 
by  their  membership  on  the  Exchange. 

A  non-member  who  wishes  to  trade 
securities  on  the  NYBX  Facility  may  do 
so  as  a  “Sponsored  Participant” 
pursuant  to  Rule  123B.i® 

As  previously  explained,  all  members, 
member  organizations  and  Sponsored 
Participants  of  Sponsoring  Member 
Organizations  must  first  obtain 
connectivity  authorization  before  they 
can  access  the  NYBX  Facility. 

Limitations  on  the  Use  of  the  NYBX 
Facility 

(A)  DMMs  on  the  Floor  of  the 
Exchange  are  not  authorized  to  access 
the  NYBX  Facility.  The  off-Floor 
operations  of  DMM  units  may  obtain 
authorized  access  to  the  NYBX  Facility 
provided  they  have  policies  and 
procedures  and  barriers  in  place  that 
preclude  prohibited  information  sharing 
between  the  DMM  unit  and  such  units’ 
DMMs  on  the  Floor  of  the  Exchange  as 
provided  in  Rule  98  (“Operation  of  a 
Specialist  Unit”),  which  was  approved 
by  the  SEC  in  August  2008  or  “former” 
Rule  98  (“Restrictions  on  Approved 
Person  Associated  with  a  Specialist’s 
Member  Organizations”),  whichever 
Rule  98  applies  to  the  particular  DMM 
unit.*^ 


'**  See  Securities  Exchange  Act  Release  No.  58758 
(October  8.  2008)  73  FR  62352  (October  20.  2008) 
(SR-NYSE-2008-100). 

'^Currently,  new  Rule  98  (“Operation  of  a 
Specialist  Unit”),  which  was  approved  by  the  SEC 
in  August  2008  (see  Securities  Elxchange  Act 
Release  No.  58328  (August  7.  2008),  73  FR  48260 
(August  18,  2008)(SR-MYSE-2008-45))  and 
“former”  Rule  98  (“Restrictions  on  Approved 
Person  Associated  with  a  Specialist’s  Member 
Organizations”)  are  both  in  effect.  DMM  units  may 

Continued 
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(B)  Members  who  have  authorized 
access  to  NYBX  are  not  permitted  to 
enter  orders  into  the  NYBX  Facility 
from  the  Floor  of  the  Exchange  when 
such  orders  are  for-their  own  accounts, 
the  accounts  of  associated  persons,  or 
accounts  over  which  it  or  an  associated 
person  exercises  investment  discretion. 
Similarly,  members  on  the  Floor  may 
not  have  such  orders  entered  into  the 
NYBX  Facility  hy  sending  them  to  an 
off-Floor  facility  for  entry.  Members 
with  authorized  access  to  the  NYBX 
Facility  may  only  enter  customer  orders 
into  the  NYBX  Facility  from  the  Floor 
of  the  Exchange.  Members  that  have 
authorized  access  to  the  NYBX  Facility 
may  enter  proprietary  and  custorfier 
orders  into  NYBX  Facility  from  off  the 
Floor  of  the  Exchange. 

(C)  Like  DMMs,  Registered 
Competitive  Market  Makers  (“RCMMs”) 
on  the  Floor  of  the  Exchange  are  not 
authorized  to  access  the  NYBX  Facility. 
Off-Floor  operations  of  RCMM  units 
may  obtain  authorized  access  to  the 
NTi^BX  Facility  provided  they  have 
policies,  procedures  and  barriers  in 
place  that  preclude  information  sharing 
between  RCMM  on-Floor  and  off-Floor 
operations. 

Applicability  of  Section  11(a)  and  (b)  of 
the  Act 

Section  11(a)  of  the  Act  prohibits  a 
member  of  a  national  securities 
exchange  from  effecting  transactions  on 
that  exchange  for  its  own  account,  the 
account  of  an  associated  person,  or  an 
account  over  which  it  or  its  associated 
person  exercises  investment  discretion, 
unless  an  exception  applies.  The  “Effect 
versus  Execute  Rule,”  as  Rule  Ila2-2(T) 
is  known,  permits  an  exchange  member, 
subject  to  certain  conditions,  to  effect  a 
transaction  for  such  accounts,  utilizing 
an  unafffliated  member  to  execute 
transactions  on  the  exchange  floor.  The 
Rule  requires  that:  (1)  The  order  must  be 
transmitted  from  off-floor;  (2)  once  the 
order  has  been  transmitted,  the  member 
may  not  participate  in  the  execution;  (3) 
the  transmitting  member  may  not  be 
affiliated  with  the  executing  member; 
and  (4)  neither  the  member  or 


operate  under  either  Rule  98  (new  or  former)  by 
meeting  the  requirements  of  the  applicable  Rule. 
However,  when  trading  in  or  through  the  NYBX 
Facility,  DMMs  units  of  the  Exchange  must  comply 
with  subsection  (h)(2)(A)  (“Limitations  on  the  Use 
of  the  NYBX  Facility”)  of  the  proposed  Rule. 

Pursuant  to  subsection  (h)(2)(B)  of  the  proposed 
Rule.  Floor  brokers  may  only  enter  agency  orders 
into  the  NYBX  Facility  from  the  Floor  of  the 
Exchange,  and  may  enter  agency  and  proprietary 
orders  into  the  NYBX  Facility  from  off  the  Floor  of 
the  Exchange. 

Registered  Comf>etitive  Market  Makers 
(“RCMMs”)  are  similarly  prohibited  from  entering 
orders  into  the  NYBX  Facility  while  on  the  Floor 
of  the  Exchange  under  (h)(2)(C). 


associated  person  may  retain  any 
compensation  in  connection  with 
effecting  such  transaction,  respecting 
accounts  over  which  either  has 
investment  discretion,  without  the 
express  written  consent  of  the  person 
authorized  to  transact  business  for  the 
account.  The  Exchange  requests 
interpretation  that  NYBX  orders  entered 
from  off-floor  comply  with  the  following 
provisions  of  the  Rule: 

1.  Off-Floor  Transmissions:  Orders  are 
electronically  entered  into  the  NYBX 
Facility  from  on  and  off  the  Floor  of  the 
Exchange;  however.  Members  are  not 
permitted  to  enter  orders  into  the  NYBX 
Facility  from  the  Floor  of  the  Exchange 
when  such  orders  are  for  their  own 
accounts,  the  accounts  of  associated 
persons,  or  accounts  over  which  it  or  an 
associated  person  exercises  investment 
discretion.  Also,  DMMs  are  not 
permitted  to  enter  any  orders  into  the 
NYBX  Facility  and  they  do  not  have 
access  to  the  NYBX  Facility  from  the 
Floor,  as  described  in  more  detail 
below.  However,  “upstairs”  DMM  units 
will  be  permitted  to  be  NYBX  Users  and 
may  enter  orders  from  off  the  Floor 
provided  such  firms  have  adequate 
policies,  procedures  and  “barriers”  in 
place  between  the  upstairs  firm  and  the 
Floor  DMMs,  which  will  preclude 
sharing  of  trading  information  that  is 
not  permitted  by  this  Rule  and  the  Act. 

2.  Non-Participation  in  Order 
Execution:  In  accordance  with  Rule 
Ila2-2(T),  once  orders  are  entered  into 
the  NYBX  Facility,  a  member  may  not 
participate  in,  guide  or  influence  the 
execution  of  such  orders.  NYBX  orders 
are  sent  by  electronic  means  (i.e.,  FIX 
application  or  an  internet  based 
application)  directly  into  the  NYBX 
Facility.  Users  may  enter  and  cancel 
NYBX  orders  any  time  during  the 
regular  trading  day  of  the  Exchange. 
However,  once  trading  in  the  Facility 
commences,  the  Facility  will  not  permit 
a  user  to  affect  the  order  or  its  execution 
in  any  way.  Thus,  when  the  trading  of 
orders  commence,  the  member 
relinquishes  all  control  of  NYBX  orders. 
Users  have  no  special  or  unique  order 
handling  or  trading  advantages  when 
trading  on  the  NYBX  Facility. 

3.  Affiliated  Executing  Members:  Rule 
Ila2-2(T)  provides  that  the  transmitting 
member  may  not  be  affiliated  with  the 
executing  member.  The  Commission  has 
previously  recognized  that  this 
requirement  may  be  satisfied  when 
automated  exchange  facilities  are 
used.^®  NYBX  is  a  fully  automated. 


’®In  considering  the  op>eration  of  automated 
execution  facilities  by  an  exchange,  the 
Commission  has  noted  in  the  past  that  the 
execution  of  an  order  is  automatic  once  it  has  been 


electronic  trading  facility.  As  described 
above,  NYBX  orders  are  sent  by 
electronic  means  to  the  NYBX  Facility. 
Matching,  trading  and  routing  of  orders 
are  effectuated  through  an  algorithm, 
which  does  not  permit  a  user  to  affect 
the  order  or  its  execution  in  any  way. 
Thus,  when  the  trading  of  orders 
commence,  the  member  relinquishes  all 
control  of  NYBX  order.  At  the 
completion  of  each  execution, 
transaction  reports,  including  order 
cancellation  reports  for  orders  that  were 
not  executed,  are  sent  back  to  the  user. 

The  Exchange  believes  that  NYBX 
Facility  complies  with  the  “Affiliated 
Executing  Member”  provision  of  Rule 
Ila2-2(T)  because  the  automatic 
execution  function  of  the  NYBX  Facility 
ensures  that  all  authorized  NYBX  Users 
have  the  same  abilities  with  respect  to 
entering  orders,  and  no  Users  can  effect 
an  order  once  the  order  has  been 
entered  and  the  NYBX  Facility  trading 
commences.  The  design  of  the  NYBX 
Facility  ensures  that  members  do  not 
possess  any  special  or  unique  trading 
advantages  in  the  handling  of  orders. 
Thus,  the  Rule’s  provision  respecting 
the  use  of  affiliated  members  to  execute 
orders  is  not  implicated  by  the  NYBX 
Facility. 

4.  Non-Retention  of  Compensation: 
The  Exchange  represents  that  members 
that  rely  on  Rule  Ila2-2(T)  for  a 
managed  account  transaction  must 
comply  with  the  limitations  on 
compensation  set  forth  in  the  Rule. 

Section  11(b)  of  the  Act  and  SEC  Rule 
llb-1  thereunder,  which  pertains  to 
DMMs  in  the  New  Market  Model,  is  not 
applicable  to  the  operation  of  the  NYBX 
Facility  for  several  reasons.  First,  as 
stated  above,  DMMs  on  the  Floor  of  the 
Exchange  are  not  able  to  access  the 
NYBX  Facility  from  the  Floor.  NYBX 
can  only  be  accessed  through  an 
electronic  FIX  application  and/or  an 
Internet  based,  password-protected 
order  entry  applications,  which  are  not 
available  to  individual  DMMs  on  the 
Floor.  Although  the  upstairs  firms  that 
employ  DMMs  will  be  able  to  access  the 
NYBX  Facility  through  these  two 
applications,  such  firms  must  be 
authorized  to  access  NYBX,  and  the 
firms  must  have  policies  and  procedures 


transmitted  into  a  system  or  facility,  and  therefore 
satisfies  the  independent  execution  requirement  of 
rule  Ila2-2(T).  See,  e.g..  Securities  Exchange  Act 
Release  No.  49068  (January  13,  2004),  69  FR  2775 
(January  20,  2004)  (order  approving  the  Boston 
Options  Exchange  as  an  options  trading  facility  of 
the  Boston  Stock  Exchange);  Securities  Exchange 
Act  Release  No.  29237  (May  24, 1991),  56  FR  24853 
(May  31, 1991)  (regarding  New  York  Stock 
Exchange’s  (“NYSE”)  Off-Hours  Trading  Facility) 
and  Securities  Exchange  Act  Release  No.  53128 
(January  13,  2006),  71  FR  3550  (January  23,  2006) 
(File  No.  10-131). 
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and  information  barriers  in  place  to 
preclude  the  improper  sharing  of 
trading  information  between  the  DMMS 
on  the  Floor  and  their  upstairs  firms 
pursuant  to  Section  (h)(2)(A)  (Section 
{h)(2)(C)  applies  to  RCMMs)  of  the 
proposed  Rule,  which  refers  to  new  and 
former  NYSE  Rule  98.  Further,  the 
DMM  firms  will  be  subject  to 
examinations  by  the  Financial  Industry 
Regulatory  Authority,  Inc.  (“FINRA”)  as 
agent  for  NYSE  Regulation,  Inc. 
pursuant  to  a  Regulatory  Services 
Agreement  dated  July  30,  2007,  to 
ensure  that  such  policies  and 
procedures  and  information  barriers  are 
in  place  and  are  adequate  to  preclude 
improper  sharing  of  trading  information. 

Specifically,  FINRA  examiners  will 
perform  an  on-site  review  of  the 
combined  DMM  firm’s  written  policies 
and  procedures  and  determine  if  they 
are  adequate  in  relation  to  trading  on 
the  NYBX.  In  addition,  FINRA  will 
interview  appropriate  individuals  both 
within  the  affected  departments  as  well 
as  other  areas  of  the  DMM  firm  to 
determine  whether  firm  policies  have 
been  appropriately  disseminated  and 
appear  to  be  followed  in  relation  to 
NYBX  trading.  The  examination  will 
also  determine  whether  there  have  been 
any  apparent  breaches  of  the 
information  barriers. 

Second,  the  individual  DMM  on  the 
Floor  has  no  NYBX  order  entry 
information  or  NYBX  market  data  of 
those  orders  that  enter  the  NYBX 
Facility  as  it  is  a  dark  trading 
environment.  Without  access  to  NYBX 
and  without  access  to  NYBX  order  entry 
information  and  market  data,  DMMs 
wilt  not  be  able  to  manipulate  NYBX 
trading. 

Third,  the  Exchange  has  an  internal 
authorization  process  that  authorizes 
NYBX  Users  to  access  NYBX  through 
the  FIX  application  and  Internet  by 
providing  an  authorized  user  name  and 
protected  password.  Individual  DMMs 
on  the  Floor  will  not  be  authorized 
through  the  internal  process.  Upstairs 
firms  that  employ  DMMs  may  be 
authorized  to  access  NYBX  through 
NYBX’s  internal  authorization  process, 
provided,  as  noted  above,  FINRA,  as 
agent  for  NYSE  Group,  examines  such 
firms  to  ensure  that  policies,  procedures 
and  barriers  are  in  place  and  are 
adequate  to  preclude  improper  sharing 
of  trading  information. 

Therefore,  because  DMMs  on  the 
Floor  will  not  have  access  to  the  NYBX 
Facility  or  NYBX  order  information,  and 
because  the  DMM  firms  are  subject  to 
regulatory  examinations  to  ensure  the 
integrity  of  information  barriers  between 
the  firms  and  their  DMMs  on  the  Floor, 
the  Exchange  believes  that  Section  11(b) 


of  the  Act  and  SEC  Rule  llb-1 
thereunder,  which  pertains  to  DMMs,  is 
not  applicable  to  the  operation  of  the 
NYBX  Facility. 

Regulation  of  the  NYBX  Facility 

The  Exchange  notes  that  NYSE 
Regulation  represents  that  it  has 
appropriate  policies  and  procedures  in 
place  to  adequately  and  effectively 
regulate  the  NYBX  Facility.  A 
surveillance  plan  describing  the  various 
surveillances  that  will  be  in  place  to 
monitor  the  operation  of  NYBX  will  be 
submitted  to  the  SEC  under  separate 
cover.^3  Also,  FINRA,  as  agent  for  NYSE 
Group,  will  perform  examinations  of 
DMM  firms  that  trade  on  the  NYBX 
Facility  as  described  above. 

2.  Statutory  Basis 

The  basis  under  the  Securities 
Exchange  Act  of  1934  (the  “Act”)  20  for 
this  proposed  rule  change  is  the 
requirement  under  Section  6(b)(5)  21 
that  an  Exchange  have  rules  that  are 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  facility  and,  in 
general,  to  protect  investors  and  the 
public  interest.  By  this  filing,  the 
Exchange  is  seeking  to  establish  the 
NYBX  Facility  to  provide'its  customers 
with  the  ability  to  aggregate  multiple 
sources  of  liquidity  and  to  facilitate 
trading  in  block-sized  orders.  This 
electronic,  anonymous  trading  facility 
will  also  allow  customers  to  execute 
smaller  orders  and  have  quick  access  to 
multiple  price  points  of  displayed 
liquidity  to  meet  size  and  price 
execution  requirements.  The  Facility 
allows  for  the  interaction  of  non- 
displayed  orders  with  the  aggregate  of 
displayed  and  non-displayed  orders  of 
the  DBK  and  the  National  Best  Bid  and 
Best  Offer  (“NBBO”)  and  considers 
protected  quotations  of  all  automated 
trading  centers  in  securities  listed  on 
the  NYSE  in  compliance  with 
Regulation  NMS.  Therefore,  the 
proposed  rule  filing  is  consistent  with 
the  promotion  of  just  and  equitable 
trading,  and  it  seeks  to  protect  the  rights 
of  investors  and  the  public. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 

’“The  NYBX  Surveillance  Plan  will  be  provided 
to  the  Commission,  and  it  will  be  implemented 
prior  to  any  trading  on  the  NYBX  Facility. 

2"  15  U.S.C.  78f(a). 

2’  15  U.S.C.  78f(b)(5). 


necessary  or  appropriate -in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http://www.sec.gov/ 
rules/ sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSE-2008-119  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Corrimission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSE-2008-119.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
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proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 
DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  Exchange. 

All  comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  ft-om  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NYSE-2008-119  and 
should  be  submitted  on  or  before 
December  15,  2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 

authority.22 

Florence  E.  Harmon. 

Acting  Secretary. 

[FR  Doc.  E8-27794  Filed  11-21-08;  8:45  am) 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58970;  File  No.  SR-NYSE- 
2008-120] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  LLC 
Relating  to  the  Limited  Liability 
Company  Agreement  of  New  York 
Block  Exchange,  a  Facility  of  NYSE 

November  17,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Exchange  Act’’)^  and  Rule  19b-4  under 
the  Exchange  Act,^  notice  is  hereby 
given  that,  on  November  14,  2008,  New 
York  Stock  Exchange,  LLC  (“NYSE”  or 
the  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(the  “Commission”  or  “SEC”)  the 
proposed  rule  change  ^s  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


“  17  CFR  200.30-3(a)(12). 
M5  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b-4. 


I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NYSE,  a  New  York  limited  liability 
company,  registered  national  securities 
exchange  and  self-regulatory 
organization,  is  submitting  this  rule 
filing  (the  “Proposed  Rule  Change”)  to 
the  Commission  in  connection  with  the 
proposed  formation  of  a  joint  venture 
between  the  Exchange  and  BIDS 
Holdings  L.P.,  a  Delaware  limited 
partnership  (“BIDS”).  The  Exchange 
proposes  to  establish  a  new  electronic 
trading  facility,  the  New  York  Block 
Exchange  (“NYBX”),  as  a  facility,  as  that 
term  is  defined  in  Section  3(a)(2)  of  the 
Exchange  Act,  of  the  Exchange.  NYBX 
will  be  an  electronic  facility  of  the 
Exchange  that  will  provide  for  the 
continuous  matching  and  execution  of 
securities  listed  on  the  NYSE  of  all  non- 
displayed  orders  with  the  aggregate  of 
all  displayed  and  non-displayed  orders 
of  the  NYSE  Display  Book®  (“Display 
Book”  or  “DBK”)  and  considers 
protected  quotations  of  all  automated 
trading  centers.  The  terms  “protected 
quotations”  and  “automated  trading 
centers”  will  have  the  same  meanings  as 
defined  in  Rule  600  of  Regulation  NMS. 
NYBX  would  be  owned  and  operated  by 
New  York  Block  Exchange  LLC  (the 
“Company”),  a  Delaware  limited 
liability  company  formed  and  jointly 
owned  by  the  Exchange  and  BIDS.  In 
this  Proposed  Rule  Change,  the 
proposed  Limited  Liability  Company 
Agreement  of  the  Company  (the  “LLC 
Agreement”)  is  attached  as  Exhibit  5A. 
Proposed  Rule  2B,  commentary.Ol,  is 
attached  as  Exhibit  5B.  The  LLC 
Agreement  of  the  Company  is  the  source 
of  the  Company’s  governance  and 
operating  authority  and,  therefore, 
functions  in  a  similar  manner  as  articles 
of  incorporation  and  by-laws  function 
for  a  corporation. 

The  text  of  the  proposed  rule  change 
is  available  at  http://www.nyse.com, 
NYSE’s  principal  office,  and  the 
Commission’s  Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 


most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose  . 

The  Exchange  is  submitting  this 
Proposed  Rule  Change  to  the 
Commission  in  connection  with  the 
proposed  formation  of  a  joint  venture 
between  the  Exchange  and  BIDS.  The 
Exchange  proposes  to  establish  a  new 
electronic  trading  facility,  called  NYBX 
(the  “Facility”),  as  a  facility  (as  that 
term  is  defined  in  Section  3(a)(2)  of  the 
Exchange  Act)  of  the  Exchange.  NYBX 
will  be  an  electronic  facility  of  the 
Exchange  that  will  provide  for  tho 
continuous  matching  and  execution  of 
securities  listed  on  the  NYSE  of  all  non- 
displayed  orders  with  the  aggregate  of 
all  displayed  and  non-displayed  orders 
of  the  Display  Book  and  considers 
protected  quotations  of  all  automated 
trading  centers.  NYBX  would  be  owned 
and  operated  by  the  Company,  a 
Delaware  limited  liability  company 
formed  and  jointly  owned  by  the 
Exchange  and  BIDS.  BIDS  will  become 
an  NYSE  member  in  connection  with 
the  establishment  of  the  facility.  In 
addition  to  its  ownership  stake  in  the 
Company,  the  Exchange  will  enter  into 
a  services  agreement  with  the  Company 
(the  “Services  Agreement”)  pursuant  to 
which  the  Exchange  will  perform 
certain  financial,  operational, 
information  technology  and 
development  services  for  the  Company. 
An  affiliate  of  the  Exchange,  NYSE 
Market,  Inc.,  is  also  an  equity  investor 
in  BIDS. 

The  LLC  Agreement  is  the  source  of 
the  Company’s  governance  and 
operating  authority  and,  therefore, 
functions  in  a  similar  manner  as  articles 
of  incorporation  and  by-laws  function 
for  a  corporation.  The  Exchange  is 
submitting  a  separate  filing  to  establish 
rules  relating  to  trading  on  NYBX. 

Structure  of  the  Company 

As  a  limited  liability  company, 
ownership  of  the  Company  is 
represented  by  limited  liability 
company  interests  in  the  Company 
(“Interests”).  The  holders  of  Interests 
are  referred  to  as  the  members  of  the 
Company  (the  “Members”).  The 
Interests  represent  equity  interests  in 
the  Company  and  entitle  the  holders 
thereof  to  participate  in  the  Company’s 
allocations  and  distributions.  Currently, 
the  Exchange  and  BIDS  each  own  50% 
of  the  Interests. 
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Term  and  Termination 

Pursuant  to  Section  1.6  of  the  LLC 
Agreement,  the  Company  will  have  an 
initial  term  of  three  years  from  the  date 
the  LLC  Agreement  is  entered  into  (the 
“Effective  Date”),  with  automatic  one 
year  renewal  terms  unless  a  Member 
elects  to  dissolve  the  Company  within 
thirty  days  prior  to  the  end  of  a  term. 

In  addition.  Section  10.2(a)  of  the  LLC 
Agreement  provides  that  the  Company 
may  be  dissolved  upon  the  first  to  occur 
of  the  following:  (i)  If  a  Member  does 
not  make  its  pro  rata  share  of  capital 
contributions  to  the  Company  under 
certain  circumstances;  (ii)  if  the 
Members  jointly  agree  to  dissolve  the 
Company:  (iii)  the  determination  by 
BIDS  to  dissolve  the  Company  if  the 
Exchange  or  any  of  its  Affiliates  enters 
into  any  agreement  or  arrangement  with 
respect  to  a  joint  venture,  licensing, 
partnership  or  other  similar  strategic 
agreement  with,  or  acquiring  equity 
representing  an  equal  or  greater 
percentage  than  the  aggregate 
investment  by  the  Exchange  in  BIDS  of, 
any  U.S.  registered  alternative  trading 
system,  as  defined  in  Rule  300  of  the 
Exchange  Act  (“ATS”),  that  executes 
block  trades  or  that  does  not  display  its 
liquidity  or  orders  to  its  subscribers  or 
other  users  of  the  ATS;  (iv)  the 
determination  of  the  Exchange  to 
dissolve  the  Company  if  BIDS  or  any  of 
its  Affiliates  enters  into  any  agreement 
or  arrangement  with  respect  to  a  joint 
venture,  licensing,  partnership  or  other 
similar  strategic  agreement  with,  or 
receiving  an  equity  investment 
representing  an  equal  or  greater 
percentage  than  the  Exchange’s 
investment  in  BIDS  from,  any  U.S.  or 
European  contract  market  or  securities 
exchange  other  than  the  Exchange  or  its 
Affiliates  or  any  ATS  that  executed  10% 
or  more  of  the  securities  in  the  relevant 
class  of  securities  traded  in  the 
preceding  quarter  in  the  U.S.;  (v)  the 
delivery  by  either  Member  of  written 
notice  to  the  Company  and  the  other 
Member  of  its  determination  to  dissolve 
the  Company  for  cause,  including  for  an 
uncured  material  breach  of  the  LLC 
Agreement,  bankruptcy  of  the  other 
Member  or  a  material  change  in  the 
relevant  regulatory  regime  that  frustrates 
the  business  of  the  Company;  (vi)  the 
delivery  by  any  Member  of  written 
notice  to  the  Company  and  the  other 
Member  of  its  determination  to  exercise 
the  SRO  Termination  Right  (as  defined 
below  in  “Regulation  of  the  Company”); 
or  (vii)  the  occurrence  of  any  other 
event  that  would  make  it  unlawful  for 
the  business  of  the  Company  to  be 
continued. 


Upon  expiration  of  the  term  or  the 
occurrence  of  any  of  the  events  set  forth 
in  Section  10.2(a)  of  the  Agreement,  the 
Company  will  be  dissolved  and 
terminated  in  accordance  with  the 
provisions  of  Article  10  of  the  LLC 
Agreement,  including  provisions  for 
certain  transition  services  by  the 
Members  in  order  for  NYBX  to  continue 
to  operate  and  to  permit  an  orderly 
transition  or  cessation  of  the  operation 
of  NYBX. 

Governance  of  the  Company 

Section  8.3  of  the  LLC  Agreement 
establishes  a  board  of  directors  of  the 
Company  (the  “Board  of  Directors”)  to 
manage  the  business  and  affairs  of  the 
Company.  Section  8.1(a)  of  the  LLC 
Agreement  provides  that,  subject  to  the 
limitations  in  the  LLC  Agreement  and 
except  as  otherwise  specifically 
contemplated  by  the  LLC  Agreement, 
the  Board  of  Directors  has  exclusive  and 
complete  authority  and  discretion  to 
manage  the  operations  and  affairs  of  the 
Company  and  to  make  all  decisions 
regarding  the  business  of  the  Company, 
and  in  carrying  out  his  or  her  duties 
hereunder,  each  member  of  the  Board  of 
Directors  shall  (x)  comply  with  the 
federal  securities  laws  and  the  rules  and 
regulations  promulgated  thereunder  and 
(y)  cooperate  with  NYSE  LLC  pursuant 
to  its  regulatory  authority  and  the 
provisions  of  the  LLC  Agreement  and 
with  the  SEC.  Section  8.1(b)  of  the  LLC 
Agreement  provides  that  the  Board  of 
Directors  shall  delegate  the  day-to-day 
operations  of  the  Company  and  the 
development  of  NYBX  to  the  Exchange 
pursuant  to  the  Services  Agreement. 

Section  8.3  of  the  LLC  Agreement 
provides  that  the  Board  of  Directors  will 
consist  of  four  directors,  comprised  of 
two  individuals  designated  hy  the 
Exchange  (each,  a  “NYSE  Director”)  and 
two  individuals  designated  by  BIDS 
(each,  a  “BIDS  Director”).  Any 
individual  designated  to  the  Board  of 
Directors  by  a  Member  must  be 
reasonably  acceptable  to  the  other 
Member  and  may  not  be  subject  to  any 
applicable  “statutory  disqualification” 
(within  the  meaning  of  Section  3(a)(39) 
of  the  Exchange  Act).  Any  director  who 
becomes  subject  to  any  such  statutory 
disqualification  shall  be  deemed  to  have 
automatically  resigned  from  the  Board 
of  Directors. 

Generally,  under  Section  8.3(f),  the 
entire  Board  of  Directors,  either  present 
or  represented  by  proxy,  shall  constitute 
a  quorum  for  the  transaction  of 
business.  If  such  a  quorum  is  not 
present  within  sixty  (60)  minutes  after 
the  time  appointed  for  any  meeting,  the 
meeting  shall  be  adjourned  and  the 
directors  present  either  in  person  or 


represented  by  proxy  at  such  meeting 
shall  reschedule  the  meeting  to  occur 
within  five  (5)  Business  Days.  If  a 
director  who  was  not  present  at  the 
initial  meeting  is  not  present  either  in 
person  or  represented  by  proxy  at  the 
rescheduled  meeting,  then  (i)  the 
Member  represented  by  such  director 
shall  promptly  appoint  an  alternate 
director  reasonably  acceptable  to  the 
other  Member  and  (ii)  the  rescheduled 
meeting  shall  be  adjourned  and  the 
directors  present  either  in  person  or 
represented  by  proxy  at  such  meeting 
shall  reschedule  the  meeting  to  occur 
within  three  (3)  Business  Days.  If  such 
alternate  director  is  not  present  in 
person  or  represented  by  proxy  at  such 
second  rescheduled  meeting,  then, 
except  as  set  forth  in  the  following 
sentence,  three  (3)  directors,  either 
present  in  person  or  represented  by 
proxy,  shall  constitute  a  quorum  for  the 
transaction  of  business.  In  the  event  of 
a  meeting  of  the  Board  of  Directors 
solely  with  respect  to  the  business  of 
suspending  or  terminating  a  Member’s 
voting  privileges  or  membership  under 
Section  7.1(b),  the  presence  of  the 
directors  designated  by  the  Member 
subject  to  sanction  shall  not  be  required 
in  order  to  constitute  a  quorum  to 
transact  such  business  and  in  such 
event  less  than  three  (3)  directors,  either 
present  in  person  or  represented  by 
proxy,  may  constitute  a  quorum  for  the 
transaction  of  such  business  as  long  as 
all  directors  designated  by  the  Member 
not  subject  to  sanction  are  present. 
Written  notice  of  any  rescheduled 
meeting  shall  be  delivered  to  all 
directors  at  least  one  (1)  Business  Day 
prior  to  the  date  of  such  rescheduled 
meeting.  Each  Member  shall  direct,  and 
shall  use  its  reasonable  best  efforts  to 
cause,  each  director  designated  by  it  to 
attend  all  meetings  of  the  Board  of 
Directors  and,  in  the  event  such  director 
is  unahle  to  attend  a  meeting,  to  cause 
such  director  to  authorize  a  person  or 
persons  to  act  for  him  or  her  by  proxy 
in  accordance  with  Section  8.3(h).  Each 
Member  shall  take  all  necessary  actions, 
to  the  fullest  extent  permitted  by  law,  to 
ensure  that  the  directors  designated  by 
such  Member  vote  on  all  matters. 

Pursuant  to  Section  8.3(g),  except  as 
provided  in  the  first  sentence  of  Section 
3.1(c)  of  the  LLG  Agreement  the  vote  of 
a  majority  of  the  directors  present  at  a 
meeting  at  which  a  quorum  is  present 
shall  be  the  act  of  the  Board  of  Directors, 
so  long  as  such  vote  includes  the  vote 
of  at  least  one  NYSE  Director  and  one 
BIDS  Director.  Specifically,  a  vote  of  the 
majority  of  the  Board  of  Directors  will 
be  required  to  cause  or  permit  the 
Company  or  any  of  its  subsidiaries  to  do 
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or  take  any  action  that  would  materially 
impact  the  Company,  the  ownership  or 
use  of  the  Company’s  intellectual 
property  and  the  rights  of  the  Members, 
including  without  limitation  a  merger  of 
the  Company,  selling  the  Company’s 
assets,  amending  the  LLC  Agreement  or 
other  governance  documents,  acquiring 
or  issuing  securities  of  the  Company, 
entering  new  lines  of  business,  licensing 
intellectual  property,  making 
distributions  to  Members,  incurring 
debt,  filing  for  bankruptcy,  approving 
and  materially  amending  the  Company’s 
annual  budget  or  operating  plan,  or 
taking  any  action  that  would  impact  the 
Company’s  regulatory  status.  The  LLC 
Agreement  does  not  provide  for  a  third 
party  deadlock  provision. 

If  such  alternate  director  is  not 
present  in  person  or  represented  by 
proxy  at  such  second  rescheduled 
meeting,  then,  except  as  set  forth  in  the 
following  sentence,  three  (3)  directors, 
either  present  in  person  or  represented 
by  proxy,  shall  constitute  a  quorum  for 
the  transaction  of  business.  In  the  event 
of  a  meeting  of  the  Board  of  Directors 
solely  with  respect  to  the  business  of 
suspending  or  terminating  a  Member’s 
voting  privileges  or  membership  under 
Section  7.1(b),  the  presence  of  the 
directors  designated  by  the  Member 
subject  to  sanction  shall  not  be  required 
in  order  to  constitute  a  quorum  to 
transact  such  business  and  in  such 
event  less  than  three  (3)  directors,  either 
present  in  person  or  represented  by 
proxy,  may  constitute  a  quorum  for  the 
transaction  of  such  business  as  long  as 
all  directors  designated  by  the  Member 
not  subject  to  sanction  are  present. 
Written  notice  of  any  rescheduled 
meeting  shall  be  delivered  to  all 
directors  at  least  one  (1)  Business  Day 
prior  to  the  date  of  such  rescheduled 
meeting.  Each  Member  shall  direct,  and 
shall  use  its  reasonable  best  efforts  to 
cause,  each  director  designated  by  it  to 
attend  all  meetings  of  the  Board  of 
Directors  and,  in  the  event  such  director 
is  unable  to  attend  a  meeting,  to  cause 
such  director  to  authorize  a  person  or 
persons  to  act  for  him  or  her  by  proxy 
in  accordance  with  Section  8.3(h).  Each 
Member  shall  take  all  necessary  actions, 
to  the  fullest  extent  permitted  by  law,  to 
ensure  that  the  directors  designated  by 
such  Member  vote  on  all  matters. 

Section  8.3(c)  of  the  LLC  Agreement 
provides  that  a  director  may  only  be 
removed  (with  or  without  cause)  by  the 
Member  who  designated  such  director; 
provided  that  any  director  (regardless  of 
who  designated  such  director)  may  be 
removed  for  cause  by  a  majority  vote  of 
the  other  members  of  the  Board  of 
Directors  voting  at  a  meeting  duly 
convened,  so  long  as  such  majority 


includes  at  least  one  NYSE  Director  and 
one  BIDS  Director. 

Under  Section  8.1(d)  of  the  LLC 
Agreement,  the  Board  of  Directors  and 
each  director  agrees  to  comply  with  the 
federal  securities  laws  and  the  rules  and 
regulations  promulgated  thereunder  and 
to  cooperate  with  the  Exchange 
pursuant  to  its  regulatory  authority  and 
with  the  Commission.  Furthermore, 
each  director  shall  take  into 
consideration  whether  his  or  her  actions 
would  cause  the  Facility  or  the 
Company  to  (i)  engage  in  conduct  that 
fosters  and  does  not  interfere  with  the 
ability  of  the  Exchange  or  the  Company 
to  carry  out  their  respective 
responsibilities  under  the  Exchange  Act 
and  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  (ii) 
promote  just  and  equitable  principles  of 
trade,  (iii)  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 

(iv)  remove  impediments  to,  and  perfect 
the  mechemisms  of,  a  free  and  open 
market  and  a  national  market  system, 
and  (v)  in  general,  protect  investors  and 
the  public  interest. 

Section  8.1(e)  of  the  LLC  Agreement 
provides  that  NYSE  Regulation  (as 
defined  below)  must  receive  notice  of 
planned  or  proposed  changes  to  the 
Company  (not  including  changes 
relating  solely  to  Non-Market  Matters) 
or  the  Facility  and  that  such  changes 
may  only  be  implemented  if  NYSE 
Regulation  does  not  object  affirmatively 
to  such  changes  prior  to 
implementation.  If  NYSE  Regulation,  in 
its  sole  discretion,  determines  that  such 
planned  or  proposed  changes  to  the 
Company  or  the  Facility  could  cause  a 
Regulatory  Deficiency  if  implemented, 
NYSE  Regulation  may  direct  the 
Company  to  modify  the  proposal  as 
necessary  to  ensure  that  it  does  not 
cause  a  Regulatory  Deficiency,  in  which 
case  the  Company  will,  prior  to 
implementation,  modify  the  proposal 
such  that  NYSE  Regulation  does  not 
object  to  the  planned  or  proposed 
changes.  In  the  event  that  NYSE 
Regulation,  in  its  sole  discretion, 
determines  that  a  Regulatory  Deficiency 
exists  or  is  planned,  NYSE  Regulation 
may  direct  the  Company  to  undertake 
such  modifications  to  the  Company  (but 
not  to  include  Non-Market  Matters)  or 
the  Facility  as  are  necessary  or 
appropriate  to  eliminate  or  prevent  the 
Regulatory  Deficiency  and  allow  NYSE 
Regulation  to  perform  and  fulfill  its 
regulatory  responsibilities  under  the 
Exchange  Act. 

Under  Section  8.9  of  the  LLC 
Agreement,  the  Company  may,  at  the 


discretion  of  the  Board  of  Directors, 
issue  additional  Interests  to  any  person 
for  any  amount  of  consideration,  if  any, 
as  determined  by  the  Board  of  Directors 
and  admit  any  such  persons  as  an 
additional  Member;  provided,  that  such 
additional  Member  will  automatically 
be  bound  by  all  of  the  terms  and 
conditions  of  the  LLC  Agreement 
applicable  to  Members  and  that  such 
additional  Member  executes  the 
documentation  required  by  the  Board  of 
Directors  pursuant  to  which  such 
additional  Member  agrees  to  be  bound 
by  the  terms  and  provisions  of  the  LLC 
Agreement. 

Capital  Contributions  and  Distributions 

Section  3.1(a)  of  the  LLC  Agreement 
provides  that  at  the  Effective  Date,  each 
Member  will  make  a  cash  capital 
contribution  to  the  Company.  Section 
3.1(c)  of  the  LLC  Agreement  provides 
that,  except  as  otherwise  required  by 
law,  no  Member  shall  be  required,  or 
permitted,  to  make  any  additional 
capital  contributions  to  the  Company 
without  the  unanimous  consent  of  the 
Board  of  Directors.  If  and  when  NYSE 
Regulation  notifies  the  Company  that 
actions  are  required  by  the  Company  in 
order  for  the  Company  to  maintain  its 
status  as  an  operator  of  a  facility  of  a 
self-regulatory  organization  pursuant  to 
the  Exchange  Act,  then  the  Company 
will  determine  the  cost  of  such  actions 
and  the  Board  of  Directors  will  direct 
the  Members  to  make,  on  a  pro  rata 
basis,  a  capital  contribution  to  the 
Company  equal  to  the  amount  required 
for  the  Company  to  maintain  such 
status.  Each  Member  will  make  its  pro 
rata  share  of  any  capital  contribution 
requested  by  the  Board  of  Directors 
promptly  following  its  receipt  of  such 
request;  provided,  that  each  Member 
will  have  no  obligation  to  make  its  pro 
rata  share  of  the  capital  contribution 
requested  pursuant  to  the  preceding 
sentence  if,  after  giving  effect  to  such 
capital  contribution,  the  aggregate 
amount  of  all  capital  contributions 
made  by  the  Members  pursuant  to  the 
preceding  sentence  during  the  three- 
year  period  ending  on  the  date  of  such 
determination  would  exceed 
$1,000,000.  If  a  Member  does  not  make 
its  pro  rata  share  of  such  capital 
contribution  in  accordance  with  the 
preceding  sentence,  then  either  Member 
may  cause  the  Company  to  dissolve  in 
accordance  with  the  provisions  of  the 
LLC  Agreement. 

Pursuant  to  Section  4.1  of  the  LLC 
Agreement,  gain  from  the  sale  of  assets 
of  the  Company  will  be  allocated  50% 
to  each  member  and  operating  income 
will  be  allocated  in  the  same  manner  as 
gain  unless  the  Board  of  Directors 
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unanimously  determines  that  a  different 
allocation  or  operating  income  is 
appropriate. 

Section  5.1  of  the  LLC  Agreement 
provides  that,  to  the  extent  available  for 
distribution,  cash  of  the  Company  will 
generally  be  distributed  50%  to  each 
Member  unless  the  Board  of  Directors 
has  determined  that  the  Members 
should  be  allocated  operating  income  in 
differing  percentages,  in  which  case 
cash  will  be  distributed  in  a  manner  that 
reflects  such  differing  percentages  as 
determined  by  the  Board  of  Directors. 

Intellectual  Property 

Pursuant  to  an  intellectual  property 
license  to  be  entered  into  on  the 
Effective  Date  by  and  among  tbe 
Company,  the  Exchange  and  BIDS  (the 
“IP  License”),  each  of  the  Exchange  and 
BIDS  will  provide  to  the  Company  a 
non-exclusive  license  for  the  use  of 
certain  of  its  intellectual  property  and 
the  Company  will  provide  to  each 
Member  a  non-exclusive  license 
(exercisable  only  upon  certain  events) 
for  the  use  of  the  intellectual  property 
owned  by  tbe  Company. 

The  LLC  Agreement  and  the  IP 
License  provide  that  the  Company  will 
own  intellectual  property  which  is  (i) 
developed  for  NYBX  by  a  third  party  by 
or  on  behalf  of  the  Company,  (ii) 
expressly  conveyed  or  contributed  by 
any  of  the  Members  to  the  Company  and 
all  derivatives,  improvements  or 
enhancements  thereto,  or  (iii)  not  in 
existence  as  of  the  Effective  Date  that  is 
developed  by  any  person  explicitly  for 
the  use  of  NYBX  and  designated  as  such 
in  writing  during  the  development 
process  and  all  derivatives, 
improvements  or  enhancements  thereto; 
provided,  that  if  such  intellectual 
property  is  a  derivative,  improvement  or 
enhancement  to  intellectual  property 
owned  by  a  Member,  it  shall  only  be 
owned  by  the  Company  if  it  is  explicitly 
for  the  use  of  NYBX  and  designated  as 
such  in  writing  during  the  development 
process. 

Non-Compete 

Section  7.4  of  the  LLC  Agreement 
provides  that  during  the  period 
commencing  on  the  Effective  Date  and 
continuing  until  the  earlier  of  (x)  the 
one-year  anniversary  of  the  Effective 
Date  and  (y)  the  first  day  on  which 
NYBX  is  available  for  use  by  the 
members  of  any  one  or  more  tbe  U.S. 
self-regulatory  organizations  operated 
by  NYSE  Euronext  (the  “NYSE 
Markets”)  for  trading  as  a  facility 
approved  by  the  Commission  (the  “Non¬ 
competition  Period”),  neither  Member 
shall,  and  each  Member  shall  cause  its 
Affiliates  not  to,  directly  or  indirectly 


compete  with,  or  enter  into  any 
agreement  with  any  other  person  that 
calls  for  such  Member  or  its  Affiliates  to 
enter  into  any  equity  investment,  joint 
venture,  licensing  or  partnership  that 
competes  with,  the  business  of  the 
Company  anywhere  in  the  United 
States.  The  Non-Competition  Period 
will  be  automatically  extended  for 
successive  six-month  periods  unless  a 
Member  gives  the  other  Member  written 
notice  of  its  intention  to  terminate  the 
Non-Competition  Period  at  least  six 
months  prior  to  the  end  of  the  then- 
current  Non-Competition  Period  as  so 
extended  from  time  to  time. 
Notwithstanding  the  foregoing,  each 
Member  and  its  Affiliates  may  (i) 
provide  services  to  any  other  person 
that  is  not  engaged  in  any  business  that 
is  competitive  with  the  business  of  the 
Company;  (ii)  own  less  than  5%  of  the 
issued  and  outstanding  equity  of  any 
entity  (so  long  as  such  Member  or 
Affiliate  does  not  control  or  participate 
in  the  management  of  such  entity);  (iii) 
take  any  action  that  may  be  necessary 
for  it  or  its  Affiliates  to  remain  in 
compliance  with  applicable  laws,  rules 
or  regulations;  and  (iv)  continue  to 
engage  in  any  of  its  existing  businesses. 

Changes  in  Ownership  of  the  Company 

Section  9.1  of  the  LLC  Agreement 
provides  that  each  Members  may  not 
sell,  assign,  pledge  or  in  any  manner 
dispose  of  or  create  or  suffer  the 
creation  of  a  security  interest  in  or  any 
encumbrance  on  all  or  a  portion  of  its 
Interest  in  the  Company  (the 
commission  of  any  such  act  being 
referred  to  as  a  “Transfer”),  except  in 
accordance  with  the  terms  and 
conditions  set  forth  in  the  LLC 
Agreernent.  Section  9.2  of  the  LLC 
Agreement  permits  a  Member  to 
Transfer  all  or  any  portion  of  its  Interest 
to  (i)  a  Permitted  Transferee  or  (ii)  a 
person  that  is  not  a  Permitted  Transferee 
with  the  consent  of  the  other  Member, 
subject  to  the  satisfaction  of  the 
requirements  set  forth  in  Sections  9.3 
and  9.8  of  the  LLC  Agreement 
(described  below),  and  provides  that  the 
transferee  of  all  or  any  portion  of  a 
Member’s  Interest  may  be  admitted  to 
tbe  Company  as  a  Member  upon  the 
prior  written  consent  of  the  Board  of 
Directors. 

Section  9.3  of  the  LLC  Agreement 
prohibits  the  Transfer  of  all  or  any 
portion  of  an  Interest  in  the  Company 
unless:  (i)  The  transferor  pays  all 
reasonable  costs  and  expenses  incurred 
by  the  Company  in  connection  with  the 
Transfer;  (ii)  the  transferor  delivers  to 
the  Company  a  fully  executed  copy  of 
all  documents  relating  to  the  Transfer 
and  the  agreement  of  the  transferee  in 


writing  and  otherwise  in  form  and 
substance  acceptable  to  the  Board  of 
Directors  to  be  bound  by  the  terms 
imposed  upon  such  Transfer  by  the 
Board  of  Directors  and  by  the  terms  of 
the  LLC  Agreement  and  to  assume  all 
obligations  of  the  transferor  under  the 
LLC  Agreement  relating  to  the  Interest 
that  is  the  subject  of  such  Transfer;  (iii) 
the  Board  of  Directors  is  reasonably 
satisfied  that  the  Transfer  will  not  (A) 
cause  the  Company  to  be  treated  as  an 
association  taxable  as  a  corporation  for 
federal  income  tax  purposes,  (B)  cause 
the  Company  to  be  treated  as  a 
“publicly  traded  partnership”  within 
the  meaning  of  the  Internal  Revenue 
Code  of  1986,  as  amended  from  time  to 
time  (the  “Code”),  (C)  violate  any 
federal,  state  or  non-United  States 
securities  laws,  rules  or  regulations,  (D) 
cause  some  or  all  of  the  assets  of  the 
Company  to  be  “plan  assets”  or  the 
investment  activity  of  the  Company  to 
constitute  “prohibited  transactions” 
under  ERISA  or  the  Code,  and  (E)  cause 
the  Company  to  be  an  investment 
company  required  to  be  registered  under 
the  Investment  Company  Act  of  1940,  as 
amended.  Under  Section  9.1  of  the  LLC 
Agreement,  any  Transfer  or  purported 
Transfer  of  an  Interest  not  made  in 
accordance  with  the  LLC  Agreement  _ 
will  be  null  and  void  and  of  no  force  or 
effect  whatsoever. 

Section  9.8(a)  of  the  LLC  Agreement 
provides  that  beginning  after 
Commission  approval  of  this  proposed 
rule  change,  the  Company  must  provide 
the  Commission  with  written  notice  ten 
days  prior  to  the  closing  date  of  any 
acquisition  of  an  Interest  by  a  person 
that  results  in  a  Member’s  percentage 
ownership  interest  in  the  Company, 
alone  or  together  with  any  Related 
Person  of  such  Member,  meeting  or 
crossing  either  the  5%,  10%,  or  15% 
thresholds. 

Section  9.8(b)  of  the  LLC  Agreement 
provides  that  beginning  after 
Commission  approval  of  this  proposed 
rule  change,  no  person  that  is  not  a 
Member  as  of  the  Effective  Date,  either 
alone  or  together  with  its  Related 
Persons,  may  directly  own  an  Interest 
that  would  result  in  such  person  having 
a  percentage  ownership  interest 
exceeding  20%  (the  “Concentration 
Limitation”);  provided,  however,  that 
the  Concentration  Limitation  shall  not 
apply  to  the  Exchange.  The 
Concentration  Limitation  shall  apply  to 
each  person  (other  than  the  Exchange) 
unless  and  until:  (i)  Such  person  shall 
have  delivered  to  the  Board  of  Directors 
a  notice  in  writing,  not  less  than  45  days 
(or  such  shorter  period  as  the  Board  of 
Directors  expressly  consents  to)  prior  to 
the  acquisition  of  any  Interest  that 
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would  cause  such  person  (either  alone 
or  together  with  its  Related  Persons)  to 
exceed  the  Concentration  Limitation,  of 
such  person’s  intention  to  acquire  such 
Interest:  (ii)  such  notice  shall  have  been 
filed  with,  and  approved  by,  the 
Commission  under  Section  19(b)  of  the 
Exchange  Act  and  shall  have  become 
effective  thereunder;  and  (iii)  the  Board 
of  Directors  shall  not  have  determined 
to  oppose  such  person’s  acquisition  of 
such  Interest.  The  Board  of  Directors 
shall  oppose  such  person’s  acquisition 
of  such  Interest  if  the  Board  of  Directors 
determines,  in  its  sole  discretion,  that 
(A)  such  ownership  by  such  person, 
either  alone  or  together  with  its  Related 
Persons,  will  impair  the  ability  of  the 
Company  and  the  Board  of  Directors  to 
carry  out  its  functions  and 
responsibilities,  including  but  not 
limited  to,  under  the  Exchange  Act,  or 
is  otherwise  not  in  the  best  interests  of 
the  Company;  (B)  such  ownership  by 
such  person,  either  alone  or  together 
with  its  Related  Persons,  will  impair  the 
ability  of  the  Commission  to  enforce  the 
Exchange  Act;  (C)  such  person  or  its 
Related  Persons  are  subject  to  any 
applicable  “statutory  disqualification” 
(within  the  meaning  of  Section  3(a)(39) 
of  the  Exchange  Act);  or  (D)  if  such 
Interest  would  result  in  the  person 
having  an  ownership  interest  in  the 
Company  exceeding  the  Concentration 
Limitation,  either  such  person  or  one  of 
its  Related  Persons  is  a  “member”  or 
“member  organization”  of  the  Exchange 
(as  defined  in  the  rules  of  the  Exchange, 
as  such  rules  may  be  in  effect  from  time 
to  time).  In  making  a  determination 
pursuant  to  the  foregoing,  the  Board  of 
Directors  may  impose  such  conditions 
and  restrictiohs  on  such  person  and  its 
Related  Persons  as  the  Board  of 
Directors  may  in  its  sole  discretion 
deem  necessary,  appropriate  or 
desirable  in  furtherance  of  the  objectives 
of  the  Exchange  Act  and  the  governance 
of  the  Company. 

Section  9.8(c)  of  the  LLC  Agreement 
provides  that  beginning  after 
Commission  approval  of  this  proposed 
rule  change,  the  Exchange’s  percentage 
ownership  interest  shall  not  decline 
below  50%  unless  and  until;  (i)  The 
Exchange  shall  have  delivered  to  the 
Board  of  Directors  a  notice  in  writing, 
not  less  than  45  days  (or  such  shorter 
period  as  the  Board  of  Directors  shall 
expressly  consent  to)  prior  to  the 
Transfer  of  any  Interest  that  would 
result  in  the  Exchange  (either  alone  or 
together  with  its  Related  Persons) 
holding  less  than  a  50%  ownership 
interest  in  the  Company,  of  the 
Exchange’s  intention  to  Transfer  such 
Interest;  and  (ii)  such  notice  shall  have 


been  filed  with,  and  approved  by,  the 
Commission  under  Section  19(b)  of  the 
Exchange  Act  and  shall  have  become 
effective  thereunder. 

Section  9.8(d)  of  the  LLC  Agreement 
provides  for  indirect  changes  in  control 
of  the  Company.  Any  person  that 
acquires  a  controlling  interest  (i.e.,  an 
interest  of  25%  or  more  of  the  total 
voting  power)  in  a  Member  who,  alone 
or  together  with  any  Related  Person  of 
such  Member,  holds  a  Percentage 
Interest  in  the  Company  equal  to  or 
greater  than  20%  would  be  required  to 
agree  to  become  a  party  to  the  LLC 
Agreement  and  abide  by  its  terms.  The 
amendment  to  the  LLC  Agreement 
caused  by  the  addition  of  the  indirect 
controlling  party  would  trigger  a 
proposed  rule  change  that  the  Exchange 
would  have  to  file  with  the  Commission 
pursuant  to  Section  19(b)  of  the 
Exchange  Act.  The  non-economic  rights 
and  privileges,  including  all  voting 
rights,  of  the  Member  in  which  such 
controlling  interest  is  acquired  would  be 
suspended  until  this  proposed  rule 
change  becomes  effective  under  the 
Exchange  Act  or  until  the  indirect 
controlling  party  ceases  to  have  a 
controlling  interest  in  such  Member. 

Trading  Volume  Limitations 

Section  9.9  of  the  LLC  Agreement 
provides  that  if  (i)  during  at  least  4  of 
the  then  preceding  6  calendar  months, 
the  average  daily  trading  volume  in  the 
Facility  exceeds  10%  of  the  aggregate 
average  daily  trading  volume  of  the 
Exchange  (The  aggregate  average  daily 
trading  volume  in  the  Facility  shall  be 
calculated  based  upon  the  trading 
volume  of  the  Facility  itself  combined 
with  trading  volume  in  the  NYSE 
Display  Book®  (“Display  Book”)  that 
originated  in  the  Facility,  if  any)  and  (ii) 
a  Member  (other  than  the  Exchange), 
either  alone  or  together  with  its  Related 
Persons  owns  Interests  resulting  in  a 
percentage  ownership  interest 
exceeding  the  Concentration  Limitation, 
then  if  such  Member  elects  not  to 
Transfer  sufficient  Interests  within  180 
days  after  the  date  on  which  both  the 
conditions  in  clauses  (i)  and  (ii)  are 
satisfied  so  that  such  Member  does  not 
exceed  the  Concentration  Limitation,  an 
independent  third  party  SRO  engaged 
by  the  Company  shall  begin,  within 
such  180-day  period,  to  conduct  market 
surveillance  of  such  Member  with 
respect  to  such  Member’s  trading 
activity  in  both  the  Facility  and  in 
NYSE  LLC,  such  that  no  Transfer  in 
respect  of  the  Concentration  Limitation 
set  forth  in  this  Section  9.9  will  be 
required  under  applicable  law  or 
regulation. 


Regulation  of  the  Company 

Under  Section  8.1(c)  of  the  LLC 
Agreement,  the  Members  acknowledge 
and  agree  that  NYSE  Regulation,  Inc.,  an 
independent,  not-for-profit  subsidiary  of 
the  Exchange,  together  with  its 
successors  (“NYSE  Regulation”),  will 
have  regulatory  responsibility  for  the 
activities  of  NYBX  and  will  perform  all 
actions  related  thereto,  including 
without  limitation  the  following  actions: 
(i)  The  adoption,  amendment  and 
interpretation  of  policies  arising  out  of 
and  regarding  any  statement  made 
generally  available  to  the  membership  of 
the  Exchange,  to  persons  having  or 
seeking  access  to  NYBX  or  to  a  group  or 
category  of  such  persons  that  establishes 
or  changes  any  standard,  limit  or 
guideline  with  respect  to  (A)  the  rights, 
obligations  or  privileges  of  such  persons 
or  group  or  category  of  persons  or  (B) 
the  meaning,  administration  or 
enforcement  of  any  new  or  existing  rule 
or  policy  of  NYBX,  including  any 
exemption  from  such  rule  or  policy;  (ii) 
adoption,  amendment  and 
interpretation  of  policies  and  rules 
relating  to  and  regarding  the  regulation 
of  NYBX  and  approval  of  rule  filings 
related  to  NYBX  prior  to  filing  with  the 
Commission:  (iii)  securities  regulation, 
record  keeping  obligations  and  other 
matters  implicating  the  self-regulatory 
organization  responsibilities  of  the 
Exchange  under  the  Exchange  Act;  and 
(iv)  real-time  market  surveillance  and 
trading  activity  reported  to  NYBX 
(collectively,  the  “SRO 
Responsibilities”). 

The  Exchange  will  consult  with  the 
Board  of  Directors  with  respect  to  the 
SRO  Responsibilities  of  NYSE 
Regulation;  provided,  however,  that  to 
the  extent  it  is  impracticable  or 
prohibited  by  law  for  the  Exchange  to 
consult  with  the  Board  of  Directors  in 
advance  of  taking  any  action  as  part  of 
its  SRO  Responsibilities,  the  Exchange 
will  consult  with  the  Board  of  Directors 
or  the  applicable  Member  as  soon  as 
practicable  thereafter.  Such  consultation 
will  include  providing  the  Board  of 
Directors  with  the  reasonable 
opportunity  to  review  and  comment  in 
advance  upon  non-routine  information 
relating  to  NYBX  that  appears  in  filings, 
statements  or  applications  submitted  to 
the  Commission  or  another 
governmental  or  regulatory  authority  on 
behalf  of  the  Company  that  are  material 
to  ensuring  that  the  Company  and 
NYBX  comply  with  applicable  federal 
securities  laws  and,  to  the  extent  not 
otherwise  prohibited  by  law,  keeping 
the  Board  of  Directors  apprised,  on  a 
regular  and  timely  manner,  of  non¬ 
routine  notices  or  orders  relating  to 
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NYBX  received  by  the  Exchange  or 
NYSE  Regulation  from  the  Commission 
or  another  governmental  or  regulatory 
authority.  The  Board  of  Directors  cannot 
require  the  Exchange  to  act  or  fail  to  act 
in  a  manner  that  the  Exchange 
reasonably  believes  to  be  inconsistent 
with  its  regulatory  obligations. 

Section  8.1(c)  of  the  LLC  Agreement 
also  provides  that  should  NYSE 
Regulation  (i)  exercise  its  authority  in  a 
manner  that  materially  adversely  affects 
the  ability  of  any  Member  to  utilize 
NYBX  in  accordance  with  the  LLC 
Agreement  or  (ii)  require  the  Company 
to  take  any  action  having  a  material 
effect  that  would  otherwise  require  the 
approval  of  the  Board  of  Directors,  but 
which  does  not  receive  such  approval 
either  prior  to  or  following  such  action, 
then  (x)  in  the  case  of  clause  (i)  above, 
each  Member  so  adversely  affected,  and 
(y)  in  the  case  of  clause  (ii)  above,  each 
Member,  will  have  the  right  to  cause  the 
Company  to  dissolve  in  accordance  with 
the  provisions  of  the  LLC  Agreement 
(the  “SRO  Termination  Right”). 

Section  7.1(b)  of  the  LLC  Agreement 
provides  that,  after  appropriate  notice 
and  opportunity  for  hearing,  the  Board 
of  Directors,  by  a  vote  of  a  majority  of 
the  directors  (excluding  the  vote  of  the 
directors  designated  by  the  Member 
subject  to  sanction),  may  suspend  or 
terminate  a  Member’s  voting  privileges 
or  membership  in  the  event:  (i)  Such 
Member  has  materially  violated  a 
provision  of  the  LLC  Agreement  relating 
to  Regulatory  Matters  or  any  federal  or 
state  securities  law;  (ii)  such  Member  is 
subject  to  any  applicable  “statutory 
disqualification”  (as  defined  in  Section 
3(a)(39)  of  the  Exchange  Act);  or  (iii) 
such  action  is  necessary  or  appropriate 
in  the  public  interest  or  for  the 
protection  of  investors.  Prior  to  any 
such  suspension  or  termination,  the 
Board  of  Directors  will  deliver  to  such 
Member  a  written  notice  specifying  in 
reasonable  detail  the  basis  for  such 
proposed  sus^iension  or  termination. 

Section  14.1  of  the  LLC  Agreement 
generally  provides  that  the  Members, 
the  members  of  the  Board  of  Directors 
and  the  Company  may  not  disclose  any 
confidential  information  of  the 
Company  or  any  Member  to  any  person, 
except  as  expressly  permitted  by  the 
LLC  Agreement.  Section  14.1  of  the  LLC 
Agreement  provides  exceptions  for, 
among  other  things,  disclosure  required 
by  any  applicable  law,  regulation  or 
legal  process  or  by  the  rules  of  any  stock 
exchange,  regulatory  body  or 
governmental  authority,  including 
without  limitation  any  rules  and 
regulations  promulgated  under  the 
Exchange  Act,  and  disclosure  to  the  SEC 
or  other  regulatory  body  or 


governmental  authority  in  connection 
with  any  necessary  regulatory  or 
governmental  approval.  Furthermore, 
nothing  in  the  LLC  Agreement  shall  be 
interpreted  to  limit  or  impede  the  rights 
of  the  Commission,  the  Exchange  or 
NYSE  Regulation  to  access  and  examine 
confidential  information  of  the 
Company  pursuant  to  U.S.  federal 
securities  laws,  and  the  rules  and 
regulations  promulgated  thereunder,  or 
to  limit  or  impede  the  ability  of  a 
member  of  the  Board  of  Directors,  any 
Member  or  officer,  director,  agent  or 
employee  of  a  Member  or  of  the 
Company  to  disclose  confidential 
information  of  the  Company  to  the 
Commission,  the  Exchange  or  NYSE 
Regulation. 

Furthermore,  Section  14.1  of  the  LLC 
Agreement  provides  that  all  confidential 
information  pertaining  to  the  self- 
regulatory  function  of  the  Exchange  or 
the  Company  (including  but  not  limited 
to  disciplinary  matters,  trading  data, 
trading  practices  and  audit  information) 
contained  in  the  books  and  records  of 
the  Company  will  not  be  made  available 
to  any  persons  other  than  to  those 
officers,  directors,  employees  and  agents 
of  the  Company  and  the  Members  that 
have  a  reasonable  need  to  know  the 
contents  thereof,  will  be  retained  in 
confidence  by  the  Company  and  the 
Members  and  their  respective  officers, 
directors,  employees  and  agents,  and 
will  not  be  used  for  any  commercial 
purposes. 

Regulatory  Jurisdiction  Over  Members 

Under  Section  6.1(a)  of  the  LLC 
Agreement,  the  Members  acknowledge 
that,  to  the  extent  related  to  the 
Company’s  business,  the  books,  records, 
premises,  officers,  directors,  agents  and 
employees  of  the  Company  and  of  its 
Members  shall  be  deemed  to  be  the 
books,  records,  premises,  officers, 
directors,  agents  and  employees  of  the 
Exchange  for  purposes  of,  and  subject  to 
oversight  pursuant  to,  the  Exchange  Act. 
In  addition,  the  books  and  records  of  the 
Company  will  be  maintained  at  the 
principal  office  of  the  Company  in  New 
York  and  will  be  subject  at  all  times  to 
inspection  and  copying  by  the 
Commission  and  the  Exchange  at  no 
additional  charge  to  the  Commission  or 
the  Exchange. 

Under  Section  6.1(b)  of  the  LLC 
Agreement,  the  Company,  its  Members 
and  the  officers,  directors,  agents  and 
employees  of  the  Company  and  its 
Members  irrevocably  submit  to  the 
jurisdiction  of  the  U.S.  federal  courts, 
the  Commission  and  the  Exchange  for 
purposes  of  any  suit,  action  or 
proceeding  pursuant  to  U.S.  federal 
securities  laws,  and  the  rules  and 


regulations  promulgated  thereunder, 
arising  out  of,  or  relating  to,  activities  of 
the  Company  and  waive,  and  agree  not 
to  assert  by  way  of  motion,  as  a  defense 
or  otherwise  in  any  such  suit,  action  or 
proceeding,  any  claims  that  they  are  not 
personally  subject  tolhe  jurisdiction  of 
the  Commission,  that  the  suit,  action  or 
proceeding  is  an  inconvenient  forum  or 
that  the  venue  of  the  suit,  action  or 
proceeding  is  improper,  or  that  the 
subject  matter  hereof  may  not  be 
enforced  in  or  by  such  courts  or  agency. 

Under  Section  6.1(c)  of  the  LLC 
Agreement,  the  Company,  its  Members, 
and  the  officers,  directors,  agents,  and 
employees  of  the  Company  and  its 
Members  agree  to  comply  with  the 
federal  securities  laws  and  the  rules  and 
regulations  promulgated  thereunder  and 
to  cooperate  with  the  Exchange 
pursuant  to  its  regulatory  authority  and 
the  provisions  of  the  LLC  Agreement 
and  with  the  Commission  and  to  engage 
in  conduct  that  fosters  and  does  not 
interfere  with  the  Company’s  and  NYSE 
LLC’s  ability  to  (i)  prevent  fraudulent 
and  manipulative  acts  and  practices;  (ii) 
promote  just  and  equitable  principles  of 
trade;  (iii)  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in,  securities; 
(iv)  remove  impediments  to  and  perfect 
the  mechanisms  of  a  free  and  open 
market  and  a  national  market  system; 
and  (v)  in  general,  protect  investors  and 
the  public  interest. 

Furthermore,  Section  8.1(d)  provides 
that  the  Company  and  each  Member 
shall  take  such  action  as  is  necessary  to 
ensure  that  the  Company’s  and  such 
Member’s  officers,  directors,  agents  and 
employees  consent  in  writing  to  the 
application  to  them  of  the  provisions  in 
the  LLC  Agreement  with  respect  to  their 
activities  relating  to  the  Company. 

The  Exchange  oelieves  that  these 
provisions  will  serve  as  notice  to 
Members  that  they  will  be  subject  to  the 
jurisdiction  of  the  U.S.  federal  courts, 
the  Commission  and  the  Exchange. 
Accordingly,  these  provisions  ensure 
that,  should  an  occasion  arise  which 
requires  regulatory  cooperation  or 
jurisdictional  submission  from  the 
Members,  it  will  be  forthcoming  and 
uncontested. 

Amendments  to  the  LLC  Agreement  and 
the  Certificate  of  Formation 

Pursuant  to  Section  13.1  of  the  LLC 
Agreement,  any  amendment  to  the  LLC 
Agreement  which  does  not  adversely 
affect  the  right  of  any  Member  in  any 
material  respect  may  be  made  by  the 
Board  of  Directors  without  the  consent 
of  the  Members  if  such  amendment  is 
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for  the  purpose  of  admitting  substituted 
or  additional  Members  as  permitted  by 
the  LLC  Agreement,  necessary  to 
maintain  the  Company’s  status  as  a 
partnership  that  is  not  a  “publicly 
traded  partnership”  pursuant  to  the 
Code,  necessary  to  preserve  the  validity 
of  any  and  all  allocations  of  income, 
gain,  loss  or  deduction  pmsuant  to  the 
Code,  or  contemplated  by  the  LLC 
Agreement.  Any  amendments  other  than 
those  described  in  the  foregoing 
sentence  require  the  consent  of  all 
Members^  If  the  LLC  Agreement  is 
amended,  the  Board  of  Directors  will 
amend  the  Certificate  of  Formation  to 
reflect  such  change  if  the  Board  of 
Directors  deems  such  amendment  to  be 
necessary  or  appropriate. 

Furthermore,  Section  13.1  of  the  LLC 
Agreement  provides  that  for  so  long  as 
the  Company  is  a  facility  of  the 
Exchange  or  of  a  successor  of  the 
Exchange  that  is  a  self-regulatory 
organization,  before  any  amendment  or 
repeal  of  any  provision  of  the  LLC 
Agreement  becomes  effective,  such 
amendment  or  repeal  must  either  (i)  be 
filed  with  or  filed  with  and  approved  by 
the  Commission  under  Section  19  of  the 
Exchange  Act  and  the  rules  promulgated 
thereunder  or  (ii)  be  submitted  to  the 
board  of  directors  of  the  Exchange  or  its 
successor,  and  if  the  Exchange’s  board 
of  directors  determines  that  such 
amendment  or  repeal  must  be  filed  with 
or  filed  with  and  approved  by  the 
Commission  under  Section  19  of  the 
Exchange  Act  and  the  rules  promulgated 
thereunder  before  such  amendment  or 
repeal  may  be  effectuated,  then  such 
amendment  or  repeal  will  not  be 
effectuated  until  filed  with  or  filed  with 
and  approved  by  the  Commission,  as  the 
case  may  be. 

Relationship  of  the  Exchange  to  BIDS 

On  February  25,  2008,  NYSE  Market, 
Inc.,  a  Delaware  corporation  and 
wholly-owned  subsidiary  of  the 
Exchange,  cmd  BIDS  entered  into  a 
Contribution  Agreement.  Pursuant  to 
the  Contribution  Agreement,  NYSE 
Market,  Inc.  contributed  cash  to  the 
capital  of  BIDS  in  exchange  for  limited 
partnership  interests  in  BIDS 
representing  on  the  date  of  such 
issuance  8.57%  of  the  aggregate  limited 
partnership  interests  in  BIDS  (the 
“Purchased  Interests”).  The  Exchange 
and  its  affiliates  do  not  have  any  voting 
or  other  “control”  arrangements  with 
any  of  the  other  limited  partners  or 
general  partner  of  BIDS  relating  to  its 
investment  in  BIDS.  The  purchase  by 
NYSE  Market,  Inc.  of  the  Purchased 
Interests  was  consummated  on  February 
25,  2008.  As  a  result  of  such  purchase, 
NYSE  Market,  Inc.  became  a  limited 


partner  of  BIDS  pursuant  to  the 
Amended  and  Restated  Limited 
Partnership  Agreement  of  BIDS  dated 
January  31,  2007.  The  general  partnfer  of 
BIDS  is  BIDS  Holdings  GP  LLC. 

The  Exchange  proposes  that  there  be 
an  exemption  from  Rule  2B  of  the 
Exchange  with  respect  to  the  investment 
by  NYSE  Market,  Inc.  in  BIDS.  In 
relevant  part.  Rule  2B  provides  that, 
without  prior  Commission  approval,  the 
Exchange  or  any  entity  with  which  it  is 
affiliated  shall  not,  directly  or 
indirectly,  acquire  or  maintain  an 
ownership  interest  in  a  member 
organization.  In  addition,  a  member 
organization  shall  not  be  or  become  an 
affiliate  of  the  Exchange,  or  an  affiliate 
of  any  affiliate  of  the  Exchange: 
provided,  however,  that,  if  a  director  of 
an  affiliate  of  a  member  organization 
serves  as  a  director  of  NYSE  Euronext, 
this  fact  shall  not  cause  such  member 
organization  to  be  an  affiliate  of  the 
Exchange,  or  an  affiliate  of  an  affiliate 
of  the  Exchange.  Upon  execution  of  the 
LLC  Agreement  and  BIDS’  approval  as 
a  member  organization,  the  Exchange 
(through  an  affiliate)  will  maintain  an 
ownership  interest  in  a  member 
organization  and  BIDS  will  be  affiliated 
with  an  affiliate  of  the  Exchange,  in 
each  case  which  without  Commission 
approval  would  be  prohibited  by  Rule 
2B.  The  Commission  has  also  previously 
noted  its  concern  regarding  (i)  the 
potential  for  conflicts  of  interest  in 
instances  where  an  exchange  is 
affiliated  with  one  of  its  members  and 
(ii)  the  potential  for  informational 
advantages  that  could  place  an  affiliated 
member  of  an  exchange  at  a  competitive 
advantage  vis-a-vis  other  non-affiliated 
members.  As  such,  the  Exchange 
requests  that  the  Commission  approve 
the  relationships  between  BIDS  and  the 
Exchange  described  above,  subject  to 
the  conditions  and  limitations  set  out 
below. 

In  making  such  a  request,  the 
Exchange  notes  that,  consistent  with  the 
Exchange’s  procedures  relating  to  its 
affiliated  outbound  router.  Archipelago 
Securities  LLC,  the  Exchange  will  adopt 
certain  policies  and  procedures  relating 
to  BIDS  to  mitigate  concerns  that  there 
are  potential  conflicts  of  interest  in 
instances  where  a  member  firm  is 
affiliated  with  an  exchange,  including 
with  respect  to  the  potential  for 
informational  advantages  that  could 
place  an  affiliated  member  of  an 
exchange  at  a  competitive  advantage 
vis-a-vis  other  non-affiliated  members. 

The  Exchange  notes  that  with  respect 
to  its  business  activities,  BIDS,  which 
will  become  an  NYSE  member  prior  to 
commencement  of  the  Facility,  is 
subject  to  independent  oversight  and 


enforcement  by  the  Financial  Industry 
Regulatory  Authority  (“FINRA”),  an 
unaffiliated  self-regulatory  organization 
(“SRO”)  that  is  BIDS’designated 
examining  authority.  In  this  capacity, 
FINRA  is  responsible  for  examining 
BIDS  with  respect  to  its  books  and 
records  and  capital  obligations,  and 
shares  with  NYSE  Regulation  the 
responsibility  for  reviewing  BIDS’ 
compliance  with  intermarket  trading 
rules  such  as  SEC  Regulation  NMS.  In 
addition,  through  an  agreement  between 
FINRA  and  the  NYSE  pursuant  to  the 
provisions  of  SEC  Rule  17d-2  under  tlie 
Exchange  Act,  FINRA’s  staff  will  review 
for  BIDS’  compliance  with  other  NYSE 
rules  through  FINRA’s  examination 
program.  NYSE  Regulation  will,  upon 
commencement  of  the  Facility’s 
operations,  monitor  BIDS  for 
compliance  with  NYSE  trading  rules, 
subject,  of  course,  to  SEC  oversight  of 
NYSE  Regulation’s  regulatory  program. 

In  order  to  alleviate  any  residual 
concerns  the  Commission  may  have 
regarding  the  potential  for  conflicts  of 
interest,  the  Exchange  notes  that  NYSE 
Regulation  has  agreed  with  the 
Exchange  that  it  will  collect  and 
maintain  the  following  information  of 
which  NYSE  Regulation  staff  becomes 
aware — namely,  all  alerts,  complaints, 
investigations  and  enforcement  actions 
where  BIDS  (in  its  capacity  as  an  NYSE 
member)  is  identified  as  having 
potentially  violated  NYSE  or  applicable 
SEC  rules — ^in  an  easily  accessible 
manner,  so  as  to  facilitate  any  review 
conducted  by  the  SEC’s  Office  of 
Compliance  Inspections  and 
Examinations.  NYSE  Regulation  has 
further  agreed  with  the  Exchange  that  it 
will  provide  a  report  to  the  Exchange’s 
Chief  Regulatory  Officer,  on  at  least  a 
quarterly  basis,  which:  (i)  Quantifies  all 
alerts  (of  Which  NYSE  Regulation  is 
aware  in  its  tracking  system)  that 
identify  BIDS  as  having  potentially 
violated  NYSE  or  SEC  rules  and  (ii) 
quantifies  the  number  of  all 
investigations  that  identify  BIDS  as 
having  potentially  violated  NYSE  or 
SEC  rules. 

The  Exchange  is  also  proposing  to 
amend  Exchange  Rule  2B  by  adding 
commentary. 01.  As  amended.  Exchange 
Rule  2B,  commentary.Ol  will  require  the 
implementation  of  policies  and 
procedures  that  are  reasonably  designed 
to  ensure  that  BIDS  Holdings,  L.P.  and 
its  affiliates  do  not  have  access  to  non¬ 
public  information  relating  to  the 
Exchange,  obtained  as  a  result  of  BIDS’ 
affiliation  with  the  Exchemge,  until  such 
information  is  available  generally  to 
similarly  situated  members  of  the 
Exchange:  provided,  however,  that  BIDS 
Holdings,  L.P.  and  its  affiliates  shall  be 
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permitted  to  have  access  to  non-public 
information  relating  to  the  parties’ 
obligations  under  the  LLC  Agreement  or 
the  relationship  of  the  parties 
contemplated  by  the  LLC  Agreement, 
and  such  non-public  information  shall 
be  kept  confidential  in  accordance  with 
Section  14.1  of  the  LLC  Agreement, 
including  the  requirement  that  such 
non-public  information  shall  not  be 
made  available  to  any  Persons  other 
than  to  those  officers,  directors, 
employees  and  agents  of  the  Company 
and  the  Members  that  have  a  reasonable 
need  to  know  the  contents  thereof. 

These  policies  and  procedures  would 
include  systems  development  protocols 
to  facilitate  an  audit  of  the  efficacy  of 
these  policies  and  procedures. 

Specifically,  Exchange  Rule  2B, 
commentary.Ol  shall  provide  as  follows: 

The  Exchange  and  BIDS  shall 
establish  and  maintain  procedures  and 
internal  controls  reasonably  designed  to 
ensure  that  BIDS  Holdings,  L.P.  and  its 
affiliates  do  not  have  access  to  non¬ 
public  information  relating  to  the 
Exchange,  obtained  as  a  result  of  BIDS’ 
affiliation  with  the  Exchange,  until  such 
information  is  available  generally  to 
similarly  situated  members  of  the 
Exchange;  provided,  however,  that  BIDS 
Holdings,  L.P.  and  its  affiliates  shall  be 
permitted  to  have  access  to  non-public 
information  relating  to  the  parties’ 
obligations  under  the  LLC  Agreement  or 
the  relationship  of  the  parties 
contemplated  by  the  LLC  Agreement, 
and  such  non-public  information  shall 
be  kept  confidential  in  accordance  with 
Section  14.1  of  the  LLC  Agreement, 
including  the  requirement  that  such 
non-public  information  shall  not  be 
made  available  to  any  Persons  other 
than  to  those  officers,  directors, 
employees  and  agents  of  the  Company 
and  the  Members  that  have  a  reasonable 
need  to  know  the  contents  thereof. 

The  Exchange  believes  these  measures 
effectively  address  the  concerns 
identified  by  the  Commission  regarding 
the  potential  for  informational 
advantages  favoring  BIDS  vis-a-vis  other 
non-affiliated  NYSE  members.  The 
Exchange  also  notes  that  Section  9.9  of 
the  LLC  Agreement  will  also  mitigate 
these  concerns.  Section  9.9  of  the  LLC 
Agreement  provides  that  if  during  at 
least  4  of  the  then  preceding  6  calendar 
months,  the  average  daily  trading 
volume  in  the  Facility  exceeds  10%  of 
the  aggregate  average  daily  trading 
volume  of  the  Exchange,  then,  within 
180  days,  either  an  independent  third 
party  SRO  engaged  by  the  Company 
must  begin  to  conduct  market 
surveillance  of  BIDS  with  respect  to 
BIDS’s  trading  activity  in  both  the 
Facility  and  in  NYSE  LLC,  or  BIDS  must 


Transfer  sufficient  Interests  so  that  BIDS 
does  not  exceed  the  Concentration 
Limitation. 

In  addition,  the  Exchange  notes  that 
NYSE  Market,  Inc.  owns  less  than  9% 
of  the  equity  in  BIDS  and  therefore  does 
not  own  a  controlling  interest  in  BIDS 
or  otherwise  have  any  veto  or  other 
special  voting  rights  with  respect  to  the 
memagement  or  operation  of  BIDS.  The 
Exchange  further  notes  that  the  general 
partner  of  BIDS,  in  which  the  Exchange 
and  its  affiliates  hold  no  interests, 
manages  the  day-to-day  business  of 
BIDS.  The  Exchange  acknowledges  that 
if  the  Exchange  or  any  of  its  affiliates 
were  to  directly  or  indirectly  increase 
the  equity  ownership  of  BIDS,  such 
increase  would  require  prior 
Commission  approval.  The  Exchange 
believes  the  foregoing  measures  and 
factors  minimize  the  concerns  identified 
by  the  Commission  regarding  potential 
conflicts  of  interest. 

Pilot  Period 

The  Exchange  proposes  that  the 
Commission  authorize  the  exemption 
from  Rule  2B  for  a  pilot  period  of  one 
year  from  the  date  of  the  approval  of 
this  rule  filing.  The  Exchange  believes 
that  this  pilot  period  is  of  sufficient 
length  to  permit  both  the  Exchange  and 
the  Commission  to  assess  the  impact  of 
the  rule  change  described  herein. 

2.  Statutory  Basis 

The  basis  under  the  Exchange  Act  for 
this  proposed  rule  change  is  the 
requirement  under  Section  6(b)(5)  ^  that 
an  exchange  have  rules  that  are 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization ’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
this  proposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  Act. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 


M5U.S.C.  78f(b)(5). 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://ww’w.sec.gov/ 
rules/sro.shtjnl]’,  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSE-2008-120  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSE-2008-120.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
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Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  Exchange. 

All  comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NYSE-2008-120  and 
should  be  submitted  on  or  before 
December  15,  2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority."* 

Florence  E.  Hannon, 

Acting  Secretary. 

(FR  Doc.  E8-27795  Filed  11-21-08;  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58971;  File  No.  SR-NYSE- 
2008-115] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  New  York 
Stock  Exchange  LLC  Amending 
Exchange  Rule  104T  To  Make  Certain 
Technical  Amendments  to  the  Rule  To 
Conform  it  to  the  Exchange’s  Recently 
Instituted  New  Market  Model  Pilot 

November  17,  2008. 

Pursuant  to  Section  19(b)(1)  ^  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),2  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
4,  2008,  New  York  Stock  Exchange  LLC 
(“NYSE”  or  the  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (the  “Commission”)  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Rule  104T  (Dealings  by  DMMs)  to  make 
certain  technical  amendments  to  the 
rule  to  conform  it  to  the  Exchange’s 
recently  instituted  New  Market  Model 
Pilot. 

The  text  of  the  proposed  rule  change 
is  available  at  http://www.nyse.com, 


*  17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 

2 15  U.S.C.  78a. 

3  17CFR240.19b-4. 


NYSE’s  principal  office,  and  the 
Commission’s  Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  seeks  to  make  certain 
technical  amendments  to:  (i)  NYSE  Rule 
104T  (Dealings  by  DMMs)  to  include 
rule  language  governing  DMM  quoting 
requirements  that  was  inadvertently  not 
included  in  the  rule  text;  (ii)  conform 
the  rule  language  of  NYSE  Rule  1U4T 
governing  price  improvement  with 
changes  approved  by  the  Securities  and 
Exchange  Commission  (“SEC”  or 
“Commission”)  in  a  separate  filing;  and 
(iii)  clarify  the  rule  text  of  NYSE  Rules 
70, 104T  and  104  as  it  pertains  to  Floor 
brokers  and  DMMs  reserve 
functionality. . 

On  October  24,  2008,  the  Commission 
approved  the  operation  of  a  pilot  for  the 
Exchange’s  New  Market  Model."*  As  part 
of  this  new  model  the  functions 
formerly  carried  out  by  specialists  on 
the  Exchange  will  be  replaced  by  a  new 
market  participant,  to  be  known  as  a 
Designated  Market  Maker  (“DMM”). 
While  there  are  some  similarities  in  the 
manner  in  which  DMMs  will  operate, 
there  are  some  major  differences  as  well. 
For  example,  DMMs  will  continue  to  be 
assigned  individual  NYE-listed  [sic] 
securities  as  they  were  under  the 
specialist  system,  and  have  an 
affirmative  obligation  with  respect  to 
maintaining  a  fair  and  orderly  market 
for  trading  those  assigned  securities. 
Unlike  the  specialist  system,  each  DMM 
will  also  have  a  minimum  quoting 
requirement  ^  in  its  assigned  securities 


*  See  Securities  Exchange  Act  Release  No.  58845 
(October  24,  2008).  73  FR  64379  (October  29,  2008) 
(SR-NYSE-2008-46)  (approving  certain  rules  to 
operate  as  a  pilot  scheduled  to  end  October  1, 
2009). 

s  DMMs  will  be  required  to  maintain  displayed 
bids  and  offers  at  the  National  Best  Bid  or  Offer 
(“NBBO”)  for  a  certain  percentage  of  the  trading 


but  will  no  longer  have  a  negative 
obligation. 

The  implementation  of  these  changes 
required  the  Exchange  to  amend  its 
previous  rule  governing  specialist 
conduct,  former  NYSE  Rule  104 
(Dealings  by  Specialists).  As  approved, 
the  New  Market  Model  will  be  phased  ® 
into  the  Exchange’s  marketplace  to 
allow  for  the  careful  monitoring  of 
technological  and  trading  pattern 
changes  that  are  the  core  of  its 
operation.  The  Exchange  therefore 
created  transitional  NYSE  Rule  104T  in 
order  to  govern  DMM  conduct  during 
the  first  phase  of  the  pilot.  DMMs  were 
subject  to  the  quoting  requirement  upon 
implementation  of  the  Pilot;  however, 
the  language  imposing  the  quoting 
requirement  was  inadvertently  not 
included  in  NYSE  Rule  104T.  Through 
this  filing  the  Exchange  seeks  to  correct 
that  oversight  and  add  subparagraph 
“k”  to  Rule  104T  which  will  read  as 
follows: 

With  respect  to  maintaining  a  continuous 
two-sided  quote  with  reasonable  size,  DMM 
units  must  maintain  a  bid  or  an  offer  at  the 
National  Best  Bid  and  National  Best  Offer 
(“inside”)  at  least  10%  of  the  trading  day  for 
securities  in  which  the  DMM  unit  is 
registered  with  an  average  daily  volume  on 
the  Exchange  of  less  than  one  million  shares, 
and  at  least  5%  for  securities  in  which  the 
DMM  unit  is  registered  with  an  average  daily 
trading  volume  equal  to  or  greater  than  one 
million  shares.  Time  at  the  inside  is 
calculated  as  the  average  of  the  percentage  of 
time  the  DMM  unit  has  a  bid  or  offer  at  the 
inside.  In  calculating  whether  a  DMM  is 


day  in  assigned  securities.  Specifically,  with  respect 
to  maintaining  a  continuous  two-sided  quote  with 
reasonable  size,  DMMs  must  maintain  a  bid  or  offer 
at  the  NBBO  (“inside”)  for  securities  in  which  the 
DMM  is  registered  at  a  prescribed  level  based  on  the 
average  daily  volume  of  the  security.  Securities  that 
have  a  consolidated  average  daily  volume  of  less 
than  one  million  shares  per  calendar  month  are 
defined  as  Less  Active  Securities  and  securities  that 
have  a  consolidated  average  daily  volume  of  equal 
to  or  greater  than  one  million  shares  per  calendar 
month  are  defined  as  More  Active  Securities. 

For  Less  Active  Securities,  a  specialist  unit  must 
maintain  a  bid  or  an  offer  at  the  NBBO  for  at  least 
10%  of  the  trading  day  during  a  calendar  month. 

For  More  Active  Securities,  a  specialist  unit  must 
maintain  a  bid  or  an  offer  at  the  NBBO  for  at  least 
5%  or  more  of  the  trading  day  during  a  calendar 
month.  DMMs  will  be  expected  to  .satisfy  the 
quoting  requirement  for  both  volume  categories  in 
their  assigned  securities. 

®  Pursuant  to  the  implementation  schedule,  no 
later  than  five  weeks  after  Commission  approval, 
DMMs  will  still  receive  information  about  orders 
that  are  at  or  between  the  Exchange  quote.  DMMs 
mu.st  continue  to  abide  by  their  affirmative 
obligations,  meeting  his  or  her  requirements  to  ’ 
maintain  displayed  bids  and  offers  at  the  NBBO  and 
re-enter  liquidity  pursuant  to  NYSE  Rule  104T 
(“Phase  1”).  After  the  .fifth  week  of  the  operation 
of  the  Pilot,  Phase  1  will  be  completed  and  NYSE 
Rule  104T  will  cease  operation.  Once  NYSE  Rule 
104T  ceases  operation,  DMMs  will  be  subject  to 
new  NYSE  Rule  104  (Dealings  and  Responsibilities 
of  DMMs)  in  Phase  2. 
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meeting  the  10%  and  5%  measure,  credit 
will  be  given  for  executions  for  the  liquidity 
provided  by  the  DMM.  Reserve  or  other 
hidden  orders  entered  by  the  DMM  will  not 
be  included  in  the  inside  quote  calculations. 

The  Exchange  further  seeks  to  amend 
Exchange  Rule  104T(e)  to  remove  legacy 
language  related  to  a  requirement  that 
specialists  be  represented  in  the  quote 
in  a  “meaningful  amount”  before  they 
can  send  a  trading  message  that  will 
provide  price  improvement  to  arriving 
marketable  orders  (i.e.,  those  orders 
capable  of  trading  in  the  current  market 
upon  arrival). 

On  September  11,  2008,  the 
Commission  approved  the  amendment 
of  former  NYSE  Rule  104(e)  to  remove 
the  requirement  that  specialists  be 
represented  in  the  quote  in  a 
“meaningful  amount”  before  he  or  she 
may  send  a  trading  message  that  will 
provide  price  improvement  to  arriving 
marketable  orders  (i.e.,  those  orders 
capable  of  trading  in  the  current  market 
upon  arrival).^  Pursuant  to  that 
amendment  specialists  were  able  to 
provide  algorithmically-generated  price 
improvement  to  all  or  part  of  a 
marketable  incoming  order  provided 
that  the  price  improvement  to  be 
supplied  by  the  specialist  is  at  least  one 
cent.  NYSE  Rule  104T  was  not  updated 
to  reflect  this  change  and  the  Exchange 
seeks  to  update  the  language  to  reflect 
that  amendment  through  this  filing. 

Pursuant  to  the  changes  approved  in 
the  New  Market  Model,  Floor  brokers 
and  DMMs  may  maintain  reserve 
interest  consistent  with  the  Exchange 
Rules  governing  Reserve  Orders.'*  NYSE 
Rule  104T(d)(l)  was  not  conformed  to 
reflect  this  language.  NYSE  Rules 
70(b)(ii)  and  104(c)  have  language  to 
express  this  concept;  however,  the 
language  in  the  two  rules  is 
inconsistent.  Specifically,  NYSE  Rule  70 
states  in  pertinent  part,  “A  Floor  broker 
shall  have  the  ability  to  maintain 
undisplayed  reserve  interest  consistent 
with  Exchange  rules  governing  Reserve 
Orders.”  NYSE  Rule  104  states,  “A 
DMM  unit  may  maintain  non  displayed 
reserve  interest  consistent  with 
Exchange  Rules  governing  Reserve 
Orders.”  The  Exchange  seeks  to  revise 
the  rule  language  of  NYSE  Rules 
70(b)(ii),  104T(d)(l)  and  104(c)  to  make 
them  consistent  and  to  clarify  that  Floor 
brokers  and  DMMs  may  maintain 
reserve  interest  consistent  with 
Exchange  rules  governing  Reserve 
Orders. 


’’  See  Securities  Exchange  Act  Release  No.  58517 
(.September  11,  2008),  73  FR  53914  (September  17, 
2008)  (SR-NYSE-2008-61). 

"  See  NYSE  Rule  13. 


The  Exchange  further  seeks  to  amend 
typographic  errors  in  NYSE  Rules  123A, 
123B  and  1000.  Specifically,  in  NYSE 
Rule  123A  Supplementary  Material.32, 
the  NYSE  deleted  the  word  “specialist” 
from  tile  first  sentence  and  did  not 
insert  “DMM”  in  its  place.  Additionally, 
the  Exchange  did  not  delete  the  word 
“specialist”  from  the  last  paragraph  of 
the  same  section  and  insert  “DMM.” 

The  Exchange  now  proposes  to  insert 
“DMM”  in  the  first  sentence  of  NYSE 
Rule  123 A  Supplementary  Material.32 
so  that  it  will  read,  “If  a  report  has  not 
been  received  from  a  DMM  on  an  order 
which  he  or  she  should  have  executed, 
the  DMM  is  responsible  for  any  loss 
which  may  be  sustained  up  to  and 
including  the  next  opening  price.”  The 
Exchange  further  seeks  to  amend  the 
last  sentence  of  the  last  paragraph  to 
read,  “In  no  case  where  it  is  deemed 
that  a  DMM  did  not  send  out  a  report 
shall  the  Uability  of  the  DMM  extend 
beyond  the  closing  price  on  the  business 
day  following  the  day  of  the 
transaction.^’ 

Finally,  NYSE  Rule  123B  as  approved 
in  the  New  Market  Model,  contains  two 
subparagraphs  lettered  “d”.  The 
Exchange  seeks  to  change  the  second 
subparagraph  “d”  to  “e”  in  order  to 
correct  the  lettering.  Similarly,  NYSE 
Rule  1000,  as  approved  in  the  New 
Market  Model  deleted  the  provisions  of 
subparagraph  (e)(ii)(D)  and  did  not 
change  the  letter  of  the  subsequent 
subparagraph  (e)(ii)(E)  to  “(D)”.  As  such 
NYSE  Rule  subparagraph  (e)(ii)  is 
lettered  “A”  through  E  without  a  “D” 
letter  designation.  The  Exchange 
therefore  seeks  to  change  the  current 
letter  “E”  of  that  provision  to  “D”  to 
allow  for  accurate  consecutive  lettering 
of  the  rule. 

2.  Statutory  Basis 

The  bases  under  the  Securities 
Exchange  Act  of  1934  (the  “1934  Act”) 
for  this  proposed  rule  change  are  the 
requirements  under  Section  6(b)(5)  that 
the  rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to,  and 
perfect  the  mechanism  of,  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Exchange  believes  that  the  instant 
proposal' is  consistent  with  the  above 
principals  [sic]  in  that  it  conforms  the 
rule  language  to  the  approved  New 
Market  model  which  the  Exchange 
anticipates  will  enhance  the  liquidity  in 
the  market  and  foster  increased 
competition  among  Exchange  market 
participants  thus  providing  Exchange 
customers  with  additional  opportunities 
for  price  improvement. 


B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  by  its  terms,  does  not  become 
operative  for  30  days  after  the  date  of 
filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest,  the  proposed  rule 
change  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act®  and  Rule 
19b-4(f)(6)  thereunder.^® 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  normally  does  not 
become  operative  for  30  days  after  the 
date  of  filing.^^  However,  Rule  19b- 
4(f)(6)(iii)  permits  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  public  interest.  NYSE 
requested  that  the  Commission  waive 
the  30-day  operative  delay,  as  specified 
in  Rule  19b-4(f)(6)(iii),^2  which  would 
make  the  rule  change  effective  and  . 
operative  upon  filing. 

The  Commission  Believes  that 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest 
because  it  will  conform  the  rule  text  to 
what  was  previously  approved  by  the 
Commission  in  prior  Exchange 
proposed  rule  changes.^^  Waiving  the 
operative  delay  will  ensure  that  the  rule 
text  of  the  Exchange  is  accurate  and  will 
avoid  potential  confusion  by 


«15  U.S.C.  78s(b)(3)(A). 

'0  17  CFR  24O.19b-4(0(6). 

"  17  CFR  240.19b-4(f)(6)(iii).  In  addition.  Rule 
19b— 4(f)(6)(iii)  requires  the  self-regulatory 
organization  to  give  the  Commission  notice  of  its 
intent  to  file  the  propo.sed  rule  change,  along  with 
a  brief  description  and  text  of  the  proposed  rule 
change,  at  least  Five  business  days  prior  to  the  date 
of  filing  of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  by  the  Commission. 
NYSE  has  .satisfied  this  requirement. 

>2 17  CFR  240.19b-4(f)(6)(iii). 

See  supra  notes  4  and  7. 
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eliminating  technical  errors.’^  ' 
Accordingly,  the  Commission 
designates  the  proposed  rule  change 
effective  and  operative  upon  filing  with 
the  Commission. 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.^® 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSE-2008-115  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSE-2008-115.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  cop5dng  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
_ 

For  purposes  only  of  waiving  the  operative 
delay  for  this  proposal,  the  Commission  has 
considered  the  proposed  rule’s  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  U.S.C.  78c(f). 

«15  U.S.C.  78s(b)(3)(C). 


between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NYSE— 2008-115  and 
should  be  submitted  on  or  before 
December  15,  2008. 

For  the  Commission,  by  the  Division  of. 
Trading  and  Markets,  pursuant  to  delegated 
authority.^® 

Florence  E.  Hannon, 

Acting  Secretary. 

(FR  Doc.  E8-27833  Filed  11-21-08;  8:45  am] 
BILLING  CODE  8011-01-P 
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[Release  No.  34-58945;  File  No.  SR- 
NYSEArca-2008-118] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  of  Proposed 
Rule  Change  Amending  Its  Schedule  of 
Fees  and  Charges  for  Exchange 
Services 

November  13,  2008. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  ^  and  Rule  19b-4  thereunder, 2 
notice  is  hereby  given  that  on  November 
3,  2008,  NYSE  Area,  Inc.  (“NYSE  Area” 
or  “Exchange”),  filed  with  the  Securities 
and  Exchange  Commission  (“SEC”  or 
“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  pubiishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
Schedule  of  Fees  and  Charges  for 
Exchange  Services.  A  copy  of  the  new 
Schedule,  showing  changes  pursuant  to 
this  filing  is  available  on  the  Exchange’s 
Web  site  at  http://wv}w.nyse.com,  at  the 
Exchange’s  principal  office  and  at  the 
Commission’s  Public  Reference  Room. 


17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 


n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NYSE  Area  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
NYSE  Area  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  filing  is  to  amend 
the  existing  Schedule  in  order  to 
include  foreign  currency  options 
(“FCO”)  in  the  Linkage  Fees  rates  that 
are  currently  applied  only  to  issues 
included  in  the  Penny  Pilot. 

The  Exchange  has  recently  proposed 
an  amendment  to  its  rules  that  will 
enable  the  Exchange  to  list  and  trade 
FCOs.2  In  addition  to  the  issues 
included  in  the  Penny  Pilot,  FCOs  will 
also  be  quoted  and  traded  in  one  cent 
increments.  Presently,  the  Exchange 
charges  $0.45  for  all  electronically 
executed  Linkage  Orders  in  Penny  Pilot 
issues.'*  Pursuant  to  the  proposed 
change,  the  Exchange  will  also  charge 
$0.45  for  all  electronically  executed 
Linkage  Orders  in  FCO’s.  Upon 
approval,  the  Exchange  intends  to  apply 
this  reduced  fee  (as  compared  to  fees 
charged  for  Linkage  Orders  executed  in 
non-eligible  issues). 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  ^  of  the  Act,  in  general,  and 
section  6(b)(4),®  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members  and  other  persons 
using  its  facilities  for  the  purpose  of 
executing  Linkage  orders  that  are  routed 
to  the  Exchange  from  other  market 
centers.  In  most  instances,  this  proposal 
decreases  the  applicable  fees  for  Users. 


^  See  Securities  and  Exchange  Commission 
Release  No.  34-58800,  October  16.  2008,  (notice  of 
immediate  effectiveness  of  SR-NYSE Arca-2008- 
109). 

*  The  Exchange  may  trade  option  contracts  in  one 
cent  increments  in  certain  approved  issues  as  part 
of  the  Penny  Pilot,  through  March  27,  2009.  See 
Securities  Exchange  Act  Release  No.  34-56568 
(September  27.  2007),  72  FR  56422  (October  3, 
2007). 

*15  U.S.C.  78f[b). 

*15  U.S.C.  78f(b)(4). 
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Without  this  filing,  orders  in  FCOs  that 
access  the  Exchange  via  Linkage  will  be 
charged  more  than  similar  electronic 
transactions  on  the  Exchange. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will; 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://wwvr.sec.gov/ 
rules/sro.shtml):  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
No.  SR-NYSEArca-2008-118  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  Station  Place,  100  F  Street, 
NE.,  Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEArca-2008-118.  This 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 


post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
ruIes/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  on  official  business  days  between 
the  hours  of  10  a.m.  and  3  p.m.  Copies 
of  such  filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR- 
NYSEArca-2008-118  and  should  be 
submitted  on  or  before  December  15, 
2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.^ 

Florence  E.  Harmon, 

Acting  Secretary. 

(FR  Doc.  E8-27877  Filed  11-21-08;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58948;  File  No.  SR- 
NYSEArca-2008-105] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Order  Approving  Proposed 
Rule  Change  Relating  to  Listing 
Certain  Derivative  Products  Pursuant 
to  Continued  Listing  Criteria 

November  14,  2008. 

I.  Introduction 

On  October  1,  2008,  NYSE  Area,  Inc. 
(“Exchange”  or  “NYSE  Area”),  through 
its  wholly  owned  subsidiary,  NYSE 
Area  Equities,  Inc.  (“NYSE  Area 
Equities”),  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  ^  and  Rule  19b— 4  thereunder,^  a 
proposed  rule  change  relating  to  listing 
certain  Derivative  Products  (as  defined 


^17CFR200.30-3(a)(12). 
1 15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b-4. 


in  proposed  Commentary  .01  to  NYSE 
Area  Equities  Rule  5.2(b))  pursuant  to 
continued  listing  criteria.  The  proposed 
rule  change  was  published  for  comment 
in  the  Federal  Register  on  October  10, 
2008.3  The  Commission  received  no 
comment  letters  on  the  proposed  rule 
change.  This  order  approves  the 
proposed  rule  change. 

II.  Description  of  the  Proposed  Rule 
Change 

The  Exchange  proposes  to  adopt  new 
Commentary  .01  to  NYSE  Area  Equities 
Rule  5.2(b)  to  permit  the  listing  of  a 
Derivative  Product'*  that  (1)  was 
originally  listed  on  another  registered 
national  securities  exchange  (“Other 
SRO”)  and  continues  to  be  listed  on 
such  Other  SRO,  and  (2)  satisfies  the 
Exchange’s  continued  listing  criteria 
applicable  to  the  relevant  product  class 
that  would  include  such  Derivative 
Product. 

For  example,  in  the  case  of  an  Index- 
Linked  Security  that  is  listed  on  an 
Other  SRO,  the  staff  of  the  Exchange 
would  determine  whether  the  Index- 
Linked  Security  meets  the  Exchange’s 
continued  listing  criteria.  If  the  Index- 
Linked  Security  satisfies  the  Exchange’s 
continued  listing  criteria,  then  NYSE 
Area  could  proceed  to  list  such  security 
on  the  Exchange.  If  the  Index-Linked 
Security  does  not  meet  the  continued 
listing  criteria,  the  staff  of  the  Exchange 
would  then,  in  its  sole  discretion,  either 
file  a  separate  rule  filing  pursuant  to 
Rule  19b-4  under  the  Act  proposing 
that  the  Index-Linked  Security  be  listed 
on  the  Exchange  pursuant  to  the  criteria 


*  See  Securities  Exchange  Act  Release  No.  58734 
(October  6,  2008),  73  FR  60388. 

■‘Commentary  .01  to  NYSE  Area  Equities  Rule 
5.2(b)  defines  “Derivative  Product"  to  include 
securities  described  in  NYSE  Area  Equities  Rule 
5.2(i)(2)  (Equity  Linked  Notes):  NYSE  Area  Equities 
Rule  5.2(j)(3)  (Investment  Company  Units);  NYSE 
Area  Equities  Rule  5.2(j)(4)  (Index-Linked 
Exchangeable  Notes);  NYSE  Area  Equities  Rule  , 
5.2(j)(6)  (Equity  Index-Linked  Securities, 
Commodity-Linked  Securities,  Currency-Linked 
Securities,  Fixed  Income  Index-Linked  Securities, 
Futures-Linked  Securities,  and  Multifactor  Index- 
Linked  Securities);  NYSE  Area  Equities  Rule  8.100 
(Portfolio  Depositary  Receipts);  and  Commentary 
.01  to  NYSE  Area  Equities  Rule  8.200  (Trust  Issued 
Receipts).  Exchange  rules  relating  to  the  listing  and 
trading,  including  trading  pursuant  to  unlisted 
trading  privileges,  of  "Derivative  Products,”  as 
described  above,  permit  the  listing  and  trading  of 
such  products  pursuant  to  Rule  19b-4(e)  under  the 
Act.  Rule  19b— 4(e)  under  the  Act  provides  that  the 
listing  and  trading  of  a  new  derivative  securities 
product  by  a  self-regulatory  organization  ("SRO”) 
shall  not  be  deemed  a  proposed  rule  change, 
pursuant  to  paragraph  (c)(1)  of  Rule  19b-4,  if  the 
Commission  has  approved,  pursuant  to  Section 
19(b)  of  the  Act,  the  SRO’s  trading  rules, 
procedures,  and  listing  standards  for  the  product 
class  that  would  include  the  new  derivatives 
securities  product,  and  the  SRO  has  a  surveillance 
program  for  the  product  class.  See  17  CFR  240.19b- 
4(e)(1). 
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set  forth  in  the  rule  filing  or  decline  to 
list  the  Index-Linked  Security  on  the 
Exchange. 

Prior  to  listing  on  the  Exchange,  the 
issuer  of  a  Derivative  Product  Would  be 
required  to  properly  delist  from  the 
Other  SRO  and  satisfy  the  applicable 
listing  procedures  of  the  Exchange  and 
applicable  statutory  and  regulatory 
requirements,  including,  without 
limitation.  Section  12  of  the  Act,® 
relating  to  listing  such  Derivative 
Product  on  the  Exchange.  In  addition, 
the  Exchange  represents  that,  for  any 
Derivative  Product  listed  pursuant  to 
proposed  Commentary  .01  to  NYSE 
Area  Equities  Rule  5.2(b).  other  than  the 
initial  listing  standards,  the  shares  or 
other  units  of  such  Derivative  Product 
will  comply  with  all  other  pertinent 
requirements  applicable  to  the  product 
class  that  would  include  such 
Derivative  Product,  including,  but  not 
limited  to,  requirements  relating  to  the 
dissemination  of  key  information,  such 
as  an  index  value,  reference  asset  value, 
and  intraday  indicative  value,  and  rules 
governing  the  trading  of  equity 
securities,  trading  hours,  trading  halts, 
surveillance,  firewalls,  and  Information 
Bulletins  to  ETP  Holders,  as  set  forth  in 
Exchange  rules  applicable  to  such 
Derivative  Product  and  prior 
Commission  orders  approving  the 
generic  listing  rules  applicable  to  the 
listing  and  trading  of  such  Derivative 
Product. 

III.  Discussion  and  Commission’s 
Findings 

The  Commission  has  carefully 
reviewed  the  proposed  rule  change  and 
finds  that  it  is  consistent  with  the 
requirements  of  Section  6  of  the  Act  ® 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.^  In  particular,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act,®  which  requires, 
among  other  things,  that  the  Exchange’s 
rules  be  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

The  proposal  would  permit  the 
Exchange  to  list  and  trade  any 
Derivative  Product  that  (1)  was 
originally  listed  on  an  Other  SRO  and 


S15U.S.C.  78(/). 

6  15U.S.C.  78f. 

’’  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule’s 
impact  on  efficiency,  competition,  and  capital 
formation.  See  15  U.S.C.  78c(f). 

«15U.S.C.  78f(bK5). 


continues  to  be  listed  on  sucH  Other 
SRO,  and  (2)  satisfies  the  Exchange’s 
continued  listing  criteria  applicable  to 
the  product  class  that  would  include 
such  Derivative  Product,  The 
Commission  believes  that  the  proposal 
reasonably  balances  tbe  removal  of 
impediments  to  a  free  and  open  market 
with  the  protection  of  investors  and  the 
public  interest,  two  principles  set  forth 
in  Section  6(b)(5)  of  the  Act,  The 
Commission  notes  that  (1)  it  has 
previously  approved  the  generic  listing 
standards,  including  the  continued 
listing  criteria,  applicable  to  each 
product  class  that  would  include  such 
Derivative  Product,  and  (2)  the 
continued  listing  criteria  applicable  to  a 
Derivative  Product  are  substantially 
similar  to  those  of  Other  SROs  that  list 
such  Derivative  Product.®  The 
Commission  also  notes  that,  for  any 
Derivative  Product  listed  on  the 
Exchange  pursuant  to  proposed 
Commentary  .01  to  NYSE  Area  Equities 
Rule  5.2(b),  the  shares  of  such 
Derivative  Product  must  comply  with 
all  of  the  other  pertinent  requirements 
applicable  to  the  product  class  that 
would  include  such  Derivative  Product 
including,  without  limitation, 
requirements  relating  to  the 
dissemination  of  key  values  and  the 
rules  governing  the  trading  of  equity 
securities,  trading  hours,  trading  halts, 
surveillance,  firewalls,  and  Information 
Bulletins  to  ETP  Holders,  as  set  forth  in 
the  applicable  Exchange  rules  and  prior 
Commission  orders  approving  the 
generic  listing  rules  applicable  to  the 
listing  and  trading  of  such  Derivative 
Product.  In  addition,  prior  to  listing  on 
the  Exchapge,  the  issuer  of  a  Derivative 
Product  must  properly  delist  from  the 
Other  SRO  and  satisfy  all  relevant 
Exchange  listing  procedures  and 
applicable  statutory  and  regulatory 
requirements,  including,  without 
limitation,  Section  12  of  the  Act.  If  the 
Exchange  seeks  to  list  a  Derivative 
Product  that  does  not  satisfy  the 
Exchange’s  continued  listing  standards 
applicable  to  such  product,  it  may  not 
do  so  pursuant  to  proposed 
Commentary  .01  to  NYSE  Area  Equities 


**For  example,  the  following  are  NYSE  Alternext 
US  LLC  (“NYSE  Alternext”)  listing  .standards  for 
Derivative  Products  having  similar  or  identical 
continued  listing  standards  to  those  of  the 
Exchange:  Index  Fund  Shares  (NYSE  Alternext 
Equities  Rule  lOOOA  ef  seq.);  Portfolio  Depositary 
Receipts  (Rules  1000  ef  seq.);  Trust  Issued  Receipts 
(Rules  1200  ef  seq.);  and  securities  listed  under 
Section  107  of  the  NYSE  Alternext  Company  Guide, 
including  Equity-Linked  Term  Notes;  Index-Linked 
Exchangeable  Notes;  Index-Linked  Securities; 
Commodity-Linked  Securities;  Currency-Linked 
Securities;  Fixed  Income-Linked  Securities; 
Futures-Linked  Securities;  and  Combination-Linked 
Securities. 


Rule  5.2(b).  Instead,  the  Exchange  must 
obtain  prior  Commission  approval 
pursuant  to  Section  19(b)(2)  of  the  Act. 

The  Commission  believes  that  the 
Exchange’s  proposal  would  facilitate  the 
timely  and  efficient  listing  and 
continuous  trading  of  a  Derivative 
Product  should  an  issuer  of  such 
Derivative  Product,  originally  listed  on 
an  Other  SRO,  choose  to  delist  from 
such  Other  SRO  and  list  such  Derivative 
Product  on  the  Exchange,  provided  that 
all  of  the  requirements  with  respect  to 
the  Derivative  Product  referenced 
herein,  including  all  of  the  applicable 
requirements  governing  tbe  trading  of 
such  Derivative  Product,  as  set  forth  in 
Exchange  rules  and  prior  applicable 
Commission  orders,  are  satisfied.  For 
the  foregoing  reasons,  the  Commission 
believes  that  the  proposed  rule  change 
is  consistent  with  the  Act  and  finds 
good  cause  for  approving  the  proposed 
rule  change. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^®  that  the 
proposed  rule  change  (SR-NYSEArca- 
2008-105)  be,  and  it  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.’ 1 
Florence  E.  Harmon, 

Acting  Secretary'. 

[FR  Doc.  E8-27878  Filed  11-21-08;  8;45  am) 
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Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change  To  List  Shares 
of  iShares  Silver  Trust 

November  14,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  ’  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that,  on 
November  5,  2008,  NYSE  Area,  Inc. 
(“NYSE  Area”  or  “Exchange”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 


“>15  U.S.C.  78s(b)(l). 

”17  CFR  200.30-3(a)(12). 
>15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b--l. 
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solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and 
approving  the  proposed  rule  change  on 
an  accelerated  basis. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NYSE  Area,  through  its  wholly-owned 
subsidiary  NYSE  Area  Equities,  Inc. 
(“NYSE  Area  Equities”),  proposes  to  list 
and  trade  shares  (“Shares”)  of  the 
iShares®  Silver  Trust  (the  “Trust”) 
pursuant  to  NYSE  Area  Equities  Rule 
8.201.  The  text  of  the  proposed  rule 
change  is  available  on  the  Exchange’s 
Web  site  at  http:/ /ww'xv. nyse.com,  at  the 
Exchange’s  principal  office  and  at  the 
Commission’s  Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  list  and 
trade  the  Shares  under  NYSE  Area 
Equities  Rule  8.201.  Under  NYSE  Area 
Equities  Rule  8.201,  the  Exchange  may 
propose  to  list  and/or  trade  pursuant  to 
unlisted  trading  privileges  (“UTP”) 
“Commodity-Based  Trust  Shares.”  ■*  The 
Commission  has  previously  approved 
listing  of  the  Shares  on  NYSE  Alternext 
U.S.  LLC  (“NYSE  Alternext  US”) 
(formerly,  the  American  Stock  Exchange 
LLC  (“Amex”))^  and  trading  on  the 
Exchange  pursuant  to  UTP.’’  Prior  to 
li.sting  on  the  Exchange,  the  issuer  of  the 
Shares  would  be  required  to  satisfy  the 
applicable  delisting  procedures  of  NYSE 
Alternext  US  and  applicable  statutory 


^Commodity-Based  Trust  Shares  are  securities 
issued  by  a  trust  that  represent  investors’  discrete 
identifiable  and  undivided  beneficial  ownership 
interest  in  the  commodities  deposited  into  the  trust. 

^  See  Securities  Exchange  Act  Release  No.  53521 
(March  20,  2006),  71  FR  14967  (March  24,  2006) 
(SR-Amex-2005-72)  (“Amex  Order”). 

s  See  Securities  Exchange  Act  Release  No.  53520 
(March  20,  2006),  71  FR  14977  (March  24,  2006) 
(SR-PCX-2005-117)  (“UTP  Filing”). 


and  regulatory  requirements,  including, 
without  limitation,  Section  12  of 
Securities  Exchange  Act  of  1934 
(“Act”),®  relating  to  listing  the  Shares 
on  the  Exchange.^ 

The  Shares  represent  beneficial 
ownership  interests  in  the  net  assets  of 
the  Trust  consisting  primarily  of  silver 
bullion  (“silver”).  The  investment 
objective  of  the  Trust  is  for  the  Shares 
to  reflect  the  performance  of  the  price  of 
silver,  less  the  Trust’s  expenses. 

Descriptions  of  the  Trust  and  the 
Shares  are  included  in  the  Amex  Order, 
the  UTP  Filing,  and  Registration 
Statement  for  the  Trust.®  The  Exchange 
represents  that  the  Shares  satisfy  the 
requirements  of  Rule  8.201  and  thereby 
qualify  for  listing  on  the  Exchange.®  The 
Exchange  states  that  all  of  the  facts 
describing  the  Trust  and  the  Shares 
contained  in  the  Amex  Order  are  true 
and  correct  as  of  the  date  of  this  filing. 
The  Exchange  states  further  that  the 
representations  included  in  the  Amex 
Order  relating  to  the  dissemination  and 
availability  of  information  regarding  the 
Shares  will  apply  to  listing  and  trading 
of  the  Shares  on  the  Exchange.  To  the 
extent  NYSE  Alternext  US  has  any 
affirmative  obligations  with  respect  to 
dissemination  of  information  or  key 
values  relating  to  the  Shares,  the 
Exchange  represents  that  It  would  take 
the  place  of  NYSE  Alternext  US  in  such 
role  and  discharge  such  obligations. 

Trading  Rules 

The  Exchange  deems  the  Shares  to  be 
equity  securities,  thus  rendering  trading 
in  the  Fund  subject  to  the  Exchange’s 
existing  rules  governing  the  trading  of 
equity  securities.  The  Shares  will  trade 
on  the  Exchange  from  4:00  a.m.  to  8:00 
p.m.  Eastern  Time.'"  The  Exchange  has 
appropriate  rules  to  facilitate 
transactions  in  the  Shares  during  all 
trading  sessions.  The  minimum  trading 
increment  for  Shares  on  the  Exchange 
will  be  $0.01. 

Further,  NYSE  Area  Equities  Rule 
8.201  sets  forth  certain  restrictions  on 
ETP  Holders  acting  as  registered  Market 
Makers  in  the  Shares  to  facilitate 


«15  U.S.C.  78(/). 

^  See  e-mail  from  Miehael  C.avalier,  Chief 
Coun.sel,  NYSE  Euronext,  to  Brian  O’Neill, 

Attorney,  and  Christopher  Cihow,  Special  Counsel, 
Division  of  Trading  and  Markets,  Commission, 
dated  November  12,  2008  ("November  12  e-mail”). 
The  Exchange  will  seek  the  voluntary  consent  of  the 
issuer  of  the  Shares  to  bo  delisted  from  NYSE 
Alternext  US  and  listed  on  the  Exchange. 

"  .See  the  Registration  Statement  for  the  Trust, 
dated  May  29,  2008  (Registration  Statement  No. 
333-149810). 

‘’With  respect  to  application  of  Rule  lOA-3  (17 
CFR  240.10A-3)  under  the  Act,  the  Trust  relies  on 
the  exemption  contained  in  Rule  10A-3(c)(7). 

'"See  November  12  e-mail,  supra,  note  7. 


surveillance.  Pursuant  to  NYSE  Area 
Equities  Rule  8.201(h),  an  ETP  Holder 
acting  as  a  registered  Market  Makej  in 
the  Shares  is  required  to  provide  the 
Exchange  with  information  relating  to 
its  trading  in  the  underlying  silver, 
related  futures  or  options  on  futures,  or 
any  other  related  derivatives.  NYSE 
Area  Equities  Rule  8.201(i)  prohibits  an 
ETP  Holder  acting  as  a  registered  Market 
Maker  in  the  Shares  from  using  any 
material  nonpublic  information  received 
from  any  person  associated  with  an  ETP 
Holder  or  employee  of  such  person 
regarding  trading  by  such  person  or 
employee  in  the  underlying  silver, 
related  futures  or  options  on  futures  or 
any  other  related  derivative  (including 
the  Shares).  In  addition,  NYSE  Area 
Equities  Rule  8.201(g)  prohibits  an  ETP 
Holder  acting  as  a  registered  Market 
Maker  in  the  Shares  from  being 
affiliated  with  a  market  maker  in  the 
underlying  silver,  related  futures  or 
options  on  futures  or  any  other  related 
derivative  unless  adequate  information 
barriers  are  in  place,  as  provided  in 
NYSE  Area  Equities  Rule  7.26. 

As  a  general  matter,  the  Exchange  has 
regulatory  jurisdiction  over  its  ETP 
Holders  and  their  associated  persons, 
which  include  any  person  or  entity 
controlling  an  ETP  Holder,  as  well  as  a 
subsidiary  or  affiliate  of  an  ETP  Holder 
that  is  in  the  securities  business.  A 
subsidiary  or  affdiate  of  an  ETP  Holder 
that  does  business  only  in  commodities 
or  futures  contracts  would  not  be 
subject  to  Exchange  jurisdiction,  but  the 
Exchange  could  obtain  information 
regarding  the  activities  of  such 
subsidiary  or  affiliate  through 
surveillance  sharing  agreements  with 
regulatory  organizations  of  which  such 
subsidiary  or  affiliate  is  a  member. 

With  respect  to  trading  halts,  the 
Exchange  may  consider  all  relevant 
factors  in  exercising  its  discretion  to 
halt  or  suspend  trading  in  the  Shares. 
Trading  on  the  Exchange  in  the  Shares 
may  be  halted  becau.se  of  market 
conditions  or  for  reasons  that,  in  the 
view  of  the  Exchange,  make  trading  in 
the  Shares  inadvisable.  These  may 
include:  (1)  The  extent  to  which 
conditions  in  the  underlying  silver 
market  have  cau.sed  disruptions  and/or 
lack  of  trading,  or  (2)  whether  other 
unusual  conditions  or  circumstances 
detrimental  to  the  maintenance  of  a  fair 
and  orderly  market  are  present. 

Surveillance 

The  Exchange  intends  to  utilize  its 
existing  surveillance  procedures 
applicable  to  derivative  products 
(including  Commodity-Based  Trust 
Shares)  to  monitor  trading  in  the  Shares. 
The  Exchange  represents  that  these 
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procedures  are  adequate  to  properly 
monitor  Exchange  trading  of  the  Shares 
in  all  trading  sessions  and  to  deter  and 
detect  violations  of  Exchange  rules  and 
applicable  federal  securities  laws. 

The  Exchange’s  current  trading 
surveillance  focuses  on  detecting 
securities  trading  outside  their  normal 
patterns.  When  such  situations  are 
detected,  surveillance  analysis  follows 
and  investigations  are  opened,  where 
appropriate,  to  review  the  behavior  of 
all  relevant  parties  for  all  relevant 
trading  violations.  Also,  pursuant  to 
NYSE  Area  Equities  Rule  8.201(h),  the 
Exchange  is  able  to  obtain  information 
regarding  trading  in  thfe  Shares  and  the 
underlying  silver,  silver  futures 
contracts,  options  on  silver  futures,  or 
any  other  silver  derivative,  through  ETP 
Holders  acting  as  registered  Market 
Makers,  in  connection  with  such  ETP 
Holders’  proprietary  or  customer  trades 
which  they  effect  on  any  relevant 
market.  In  addition,  the  Exchange  may 
obtain  trading  information  via  the 
Intermarket  Surveillance  Group  (“ISG”) 
from  other  exchanges  who  are  members 
of  the  ISG.^^  Also,  the  Exchange  has  an 
Information  Sharing  Agreement  with  the 
New  York  Mercantile  Exchange 
(“NYMEX”)  for  the  purpose  of  sharing 
information  in  connection  with  trading 
in  or  related  to  GOMEX  (a  division  of 
NYMEX)  silver  futures  contracts. 

Information  Bulletin 

Prior  to  the  commencement  of 
trading,  the  Exchange  will  inform  its 
ETP  Holders  in  an  Information  Bulletin 
of  the  special  characteristics  and  risks 
associated  with  trading  the  Shares. 
Specifically,  the  Information  Bulletin 
will  discuss  the  following:  (1)  The 
procedures  for  purchases  and 
redemptions  of  Shares  in  Baskets 
(including  noting  that  Shares  are  not 
individually  redeemable  and  that  silver 
is  a  wasting  asset);  (2)  NYSE  Area 
Equities  Rule  9.2(a),  which  imposes  a 
duty  of  due  diligence  on  its  ETP  Holders 
to  learn  the  essential  facts  relating  to 
every  customer  prior  to  trading  the 
Shares:  (3)  how  information  regarding 
the  Intraday  Trading  Value  (“ITV”)  is 
disseminated;  (4)  the  requirement  that 
ETP  Holders  deliver  a  prospectus  to 
investors  purchasing  newly  issued 
Shares  prior  to  or  concurrently  with  the 
confirmation  of  a  transaction:  (5)  trading 
information;  and  (6)  the  risks  involved 
in  trading  the  Shares  in  the  Opening 
and  Late  Trading  Sessions  when  an 
updated  ITV  will  not  be  calculated  or 
publicly  disseminated. ’2  For  example. 


”  A-list  of  ISG  members  is  available  at  http:// 
KivK’.isgportal.org. 

See  November  12  e-mail,  supra,  note  7. 


the  Information  Bulletin  will  advise  ETP 
Holders,  prior  to  the  commencement  of 
trading,  of  the  prospectus  delivery 
requirements  applicable  to  the  Trust. 
The  Exchange  notes  that  investors 
purchasing  Shares  directly  from  the 
Trust  (by  delivery  of  the  Basket  Silver 
Amount)  will  receiye  a  prospectus.  ETP 
Holders  purchasing  Shares  from  the 
Trust  for  resale  to  investors  will  deliver 
a  prospectus  to  such  investors. 

In  addition,  the  Information  Bulletin 
will  reference  that  the  Trust  is  subject 
to  various  fees  and  expenses  described 
in  the  Registration  Statement.  The 
Information  Bulletin  will  also  reference 
the  fact  that  there  is  no  regulated  source 
of  last  sale  information  regarding 
physical  silver,  that  the  Gommission  has 
no  jurisdiction  over  the  trading  of  silver 
as  a  physical  commodity,  and  that  the 
CFTC  has  regulatory  jurisdiction  over 
the  trading  of  silver  futures  contracts 
and  options  on  silver  futures  contracts. 

The  Information  Bulletin  will  also 
discuss  any  relief,  if  granted,  by  the 
Commission  or  the  staff  from  any  rules 
under  the  Act. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  i"*  in  particular  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transaction  in  securities, 
and,  in  general  to  protect  investors  and  * 
the  public  interest.  The  proposed  rule 
change  will  permit  the  listing  and 
trading  of  the  Shares  on  the  Exchange, 
which  the  Exchange  believes  will 
benefit  investors  and  the  marketplace. 

B.  Self-Begulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


”  15  U.S.C.  78f(b). 
'■‘l.'j  U.S.C.  78f(b)(5). 


III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://wvi^'.sec.gov/ 
rules /sro.shtml)-,  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSEArca-2008-124  on 
the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretar3^  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEArca-2008-124.  This 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://wvi'w. sec.gov/ 
rules/ sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE,  Washington,  DC 
20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  the  filing  also  will  be  available 
for  inspection  and  copying  at  the 
principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NYSEArca-2008-124  and 
should  be  submitted  on  or  before 
December  15,  2008. 

IV.  Commission’s  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
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rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange.^®  In 
particular,  the  Commission  believes  that 
the  proposal  is  consistent  with  Section 
6(b)(5)  of  the  Act,^®  which  requires, 
among  other  things,  that  the  rules  of  a 
national  securities  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  interest. 

The  Exchange  proposes  to  list  and 
trade  the  Shares  pursuant  to  NYSE  Area 
Equities  Rule  8.201.  NYSE  Area 
represents  that  the  Shares  satisfy  the 
requirements  of  Rule  8.201,  which 
include  initial  and  continued  listing 
criteria  to  which  the  Shares' will  be 
subject.  The  Exchange  deems  the  Shares 
to  be  equity  securities,  thus  subjecting 
the  Shares  to  the  Exchange’s  existing 
rules  governing  the  trading  of  equity 
securities.  The  Shares  will  trade  on  the 
Exchange  from  4  a.m.  to  8  p.m.  Eastern 
Time.  The  Commission  approved  the 
listing  and  trading  of  the  Shares  on 
Amex,^^  now  known  as  NYSE  Alternext 
US,  and  trading  of  the  Shares  pursuant 
to  UTP  on  NYSE  Arca.^® 

The  Commission  believes  that  the 
proposal  to  list  and  trade  the  Shares  on 
the  Exchange  is  consistent  with  Section 
llA(a)(l)(C)(iii)  of  the  Act,^®  which  sets 
forth  Congress’  finding  that  it  is  in  the 
public  interest  and  appropriate  for  the 
protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure  the  availability  to  brokers, 
dealers,  and  investors  of  information 
with  respect  to  quotations  for  and 
transactions  in  securities.  The  Exchange 
states  that:  (1)  The  representations 
included  in  the  Amex  Order  relating  to 
the  dissemination  and  availability  of 
information  regarding  the  Shares  will 
apply  to  listing  and  trading  of  the 
Shares  on  the  Exchange:  and  (2)  to  the 
extent  NYSE  Alternext  U.S.  has  any 
affirmative  obligations  with  respect  to 
dissemination  of  information  or  key 
values  relating  to  the  Shares,  the 
Exchange  will  assume  the  role  of  NYSE 
Alternext  US  and  discharge  such 
obligations.  Accordingly,  among  other 
things: 


In  approving  this  rule  change,  the  Commission 
notes  that  it  has  considered  the  proposed  rule’s 
impact  on  efficiency,  competition,  and  capital 
formation.  See  15  U.S.C.  78c(0. 

'»15  U.S.C.  78f(b)(5). 

See  Amex  Order,  supra,  note  4. 

'*  See  UTP  Filing,  supra,  note  5. 

>8  15  U.S.C.  78k-l(a)(l)(C)(iii). 


1.  The  la.st  sale  price  for  the  Shares 
will  be  disseminated  on  a  real-time 
basis  via  the  facilities  of  the 
Consolidated  Tape  Association; 

2.  Shortly  after  4  p.m.  each  business 
day,  the  NAV  of  the  Trust,  the  Basket 
Silver  Amount  (for  orders  properly 
placed  by  4  p.m.  during  the  day),  and 
the  next  day’s  Indicative  Basket  Silver 
Amount  are  disseminated;  21 

3.  The  ITV  will  be  disseminated  on  a 
per  Share  basis  at  least  every  15  seconds 
between  9:30  a.m.  and  4:15  p.m.  Eastern 

Time;  22 

4.  The  Trust’s  Web  site  is  and  will  be 
publicly  accessible  at  no  charge  and  will 
contain,  among' other  things,  the  NAV  of 
the  Silver  Shares  and  the  Basket  Silver 
Amount  as  of  the  prior  business  day,  the 
Indicative  Basket  Amount,  the  Bid-Ask 
Price,  and  a  calculation  of  the  premium 
or  discount  of  the  Bid-Ask  Price  in 
relation  to  the  closing  NAV;  23 

5.  The  Trust’s  Web  site,  to  which  the 
NYSE  Area  will  link,  will  also  provide 
data  in  chart  form  displaying  the 
frequency  distribution  of  discounts  and 
premiums  of  the  Bid-Ask  Price  against 
the  NAV,  within  appropriate  ranges  for 
each  of  the  four  previous  calendar 
quarters,  the  Prospectus,  and  other 
applicable  quantitative  information; 

and  24 

6.  The  Exchange  will  provide  a 
hyperlink  on  its  Web  site  to  the  Trust’s 
Web  site  (http://www.iShares.com), 
which  will  include,  among  other  things 
a  real-time  indicative  silver  spot  price 
through  TheBullionDesk  at  http:// 
www.thebuilliondesk.com.^^ 

The  Commission  also  believes  that  the 
proposal  to  list  and  trade  the  Shares  is 
reasonably  designed  to  promote  fair 
disclosure  of  information  that  may  be 
necessary  to  price  the  Shares 
appropriately  and  to  prevent  trading 
when  a  reasonable  degree  of 
transparency  cannot  be  assured.  Under 
its  continued  listing  standards,  after  the 
12-month  period  following  the 
commencement  of  trading  on  the 
Exchange,  the  Exchange  will  consider 
suspending  trading  in  the  Shares  or 
removing  them  from  listing  if:  (1)  The 
value  of  the  underlying  commodity  is 
no  longer  calculated  or  available  on  at 
least  a  15-second  delayed  basis  from  a 
source  unaffiliated  with  the  sponsor. 
Trust,  custodian  or  the  Exchange,  or  if 
the  Exchange  stops  providing  a 
hyperlink  on  its  Web  site  to  any  such 
unaffiliated  commodity  value;  26  or  (2) 


28  See  Amex  Order,  supra,  note  4,71  FR  at  14970. 
2>  id.  at  14969-70. 

22  W.  at  14971. 

^Id. 

^*Id.  at  14974-75. 
id.  at  14971. 

28  See  NYSE  Area  Equities  Rule  8.201(e)(2)(iv). 


the  ITV  is  no  longer  made  available  on 
at  least  a  15-second  delayed  basis.2^ 
With  respect  to  trading  halts,  the 
Exchange  may  consider  all  relevant 
factors  in  exercising  its  discretion  to 
halt  or  suspend  trading  in  the  Shares. 28 
Specifically,  however,  if  the  Exchange 
becomes  aware  that  the  NAV  is  not 
being  disseminated  to  all  market 
participants  at  the  same  time,  it  will  halt 
trading  in  the  Shares  until  such  time  as 
the  NAV  is  available  to  all  market 
participants  pursuant  to  NYSE  Area 
Equities  Rule  7.34(a)(5). 

Further,  NYSE  Area  Equities  Rule 
8.201  sets  forth  certain  restrictions 
(described  above)  on  ETP  Holders  acting 
as  registered  Market  Makers  in  the 
Shares  to  facilitate  surveillance.  The 
Exchange  states  that  it  has  regulatory 
jurisdiction  over  its  ETP  Holders  and 
their  associated  persons,  which  include 
any  person  or  entity  controlling  an  ETP 
Holder,  as  well  as  a  subsidiary  or 
affiliate  of  an  ETP  Holder  that  is  in  the 
securities  business.  A  subsidiary  or 
affiliate  of  an  ETP  Holder  that  does 
business  only  in  commodities  or  futures 
contracts  would  not  be  subject  to 
Exchange  jurisdiction,  but  the  Exchange 
states  that  it  can  obtain  information 
regarding  the  activities  of  such 
subsidiary  or  affiliate  through 
surveillance  sharing  agreements  with 
regulatory  organizations  of  which  such 
subsidiary  or  affiliate  is  a  member. 

In  support  of  this  proposal,  the 
Exchange  has  made  the  following 
representations: 

(1)  The  Shares  satisfy  the 
requirements  of  NYSE  Area  Equities 
Rule  8.201,  which  includes  the  initial 
and  continued  listing  criteria  for 
Commodity-Based  Trust  Shares. 

(2)  The  Exchange’s  surveillance 
procedures  are  adequate  to  properly 
monitor  trading  of  the  Shares  in  all 
trading  sessions  and  to  deter  and  detect 
violations  of  Exchange  rules  and 
applicable  federal  securities  laws. 

(3)  The  Exchange  will  distribute  an 
Information  Bulletin,  the  contents  of 
which  are  more  fully  described  above, 
to  ETP  Holders  in  connection  with  the 
trading  of  the  Shares. 

This  approval  order  is  based  on  the 
Exchange’s  representations. 

The  Commission  finds  good  cause, 
pursuant  to  Section  19(b)(2)  of  the 
Act, 2®  for  approving  the  proposed  rule 


22  See  NYSE  Area  Equities  Rule  8.201(e)(2)(v). 

28  Trading  may  be  halted  because  of  market 
conditions  or  for  reasons  that  make  trading  in  the 
Shares  inadvisable,  including;  (1)  The  extent  to 
which  trading  is  not  occurring  in  the  underlying 
securities;  or  (2)  whether  other  unusual  conditions 
or  circumstances  detrimental  to  the  maintenance  of 
a  fair  and  orderly  market  are  present. 

28 15  U.S.C.  78s(b)(2). 
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change  prior  to  the  30th  day  after  the 
date  of  publication  of  notice  in  the 
Federal  Register.  Previously,  the 
Commission  approved  the  listing  and 
trading  of  the  Shares  on  Amex,3o  and 
the  trading  of  the  Shares  pursuant  to 
DTP  on  the  Exchange.^i  The  Exchange’s 
proposal  to  list  and  trade  the  Shares 
does  not  appear  to  present  any  novel  or 
significant  regulatory  issues. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^^  that  the 
proposed  rule  change  (SR-NYSEArca- 
2008-124)  be,  and  it  hereby  is,  approved 
on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-27879  Filed  11-21-08;  8:45  am] 

BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-58965;  File  No.  SR- 
N  YSE  Arca-2008-1 27] 

Seif-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change  Relating  to  the 
Listing  and  Trading  of  Units  of  the 
United  States  Oil  Fund,  United  States 
Heating  Oil  Fund,  United  States 
Gasoline  Fund,  United  States  12  Month 
Oil  Fund,  United  States  12  Month 
Natural  Gas  Fund,  and  the  United 
States  Natural  Gas  Fund 

November  17,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  ^  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that,  on 
November  5,  2008,  NYSE  Area,  Inc. 
(“NYSE  Area”  or  “Exchange”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and 
approving  the  proposed  rule  change  on 
an  accelerated  basis. 


3®  See  Amex  Order,  supra,  note  4. 

See  UTP  Filing,  supra,  note  5. 
3M5U.S.C.  78s(b)(2). 

17  CFR  200.30-3(a)(12). 

’  15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-^. 


I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange,  through  its  wholly- 
owned  subsidiary  NYSE  Area  Equities, 
Inc.  (“NYSE  Area  Equities”),  proposes 
to  list  tbe  following  Partnership  Units 
(“Units”)  pursuant  to  NYSE  Area 
Equities  Rule  8.300:  United  States  Oil 
Fund,  LP;  United  States  Heating  Oil 
Fund,  LP;  United  States  Gasoline  Fund, 
LP;  United  States  12  Month  Oil  Fund, 
LP;  United  States  12  Month  Natural  Gas 
Fund,  LP;  and  the  United  States  Natural 
Gas  Fund,  LP  (each,  a  “Partnership,” 
and  collectively  “Partnerships”).  The  * 
text  of  the  proposed  rule  change  is 
available  on  the  Exchange’s  Web  site  at 
http:/ /\vww.nyse,com,  at  the  Exchange’s 
principal  office  and  at  the  Commission’s 
Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory'Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Under  NYSE  Area  Equities  Rule 
8.300,  the  Exchange  may  propose  to  list 
and  trade  or  trade  pursuant  to  unlisted 
trading  privileges  (“UTP”)  Partnership 
Units  (“Units”). 3  The  Exchange 
proposes  to  list  and  trade  the  following 
Units  pursuant  to  NYSE  Area  Equities 
Rule  8.300:  United  States  Oil  Fund,  LP 
(“USOF”);  United  States  Heating  Oil 
Fund,  LP  (“USHO”);  United  States 
Gasoline  Fund,  LP  (“USG”);  United 
States  12  Month  Oil  Fund,  LP  (“12 
Month  Oil  Fund”);  United  States  12 
Month  Natural  Gas  Fund,  LP  (“12 
Month  Natural  Gas  Fund”);  and  the 
United  States  Natural  Gas  Fund,  LP 


3  On  May  25,  2006,  the  Commission  approved 
NYSE  Area  Equities  Rule  8.300,  which  sets  forth  the 
rules  related  to  listing  and  trading  criteria  for 
Partnership  Units.  See  Securities  Exchange  Act 
Release  No.  53875  (May  25,  2006),  71  FR  32164 
(June  2,  2006)  (SR-NYSEArca-2006-11)  (approving 
trading  pursuant  to  UTP  of  Partnership  Units  of  the 
United  States  Oil  Fund,  LP). 


(“USNG”).  The  Commission  has 
previously  approved  listing  of  the 
Partnerships  on  the  NYSE  Alternext  US 
LLC  (“NYSE  Alternext  US”)  (formerly, 
the  American  Stock  Exchange  LLC 
(“Amex”))^  and  trading  on  the 
Exchange  pursuant  to  UTP.®  Prior  to 
listing  on  the  Exchange,  the  issuer  of  the 
Units  would  be  required  to  satisfy  the 
applicable  delisting  procedures  of  NYSE 
Alternext  US  and  applicable  statutory 
and  regulatory  requirements,  including, 
without  limitation.  Section  12  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),®  relating  to  listing  the  Units  on 
the  Exchange.’' 

Descriptions  of  the  Partnerships  and 
the  Units  are  included  in  the  Amex 
Filings,  the  UTP  Filings,  and  the 
respective  Registration  Statements,  as 
amended,  for  the  Units.®  The  Exchange 
represents  that  the  Units  satisfy  the 
requirements  of  Rule  8.300  and  thereby 
qualify  for  li.sting  on  the  Exchange.  The 
Exchange  states  that  all  of  the  facts 
describing  the  Partnerships  and  the 
Units  contained  in  the  Amex  Filings  are 
true  and  correct  as  of  the  date  of  this 
filing.  The  Exchange  states  further  that 
the  representations  Included  in  the 
Amex  Filings  relating  to  the 
dissemination  and  availability  of 
information  regarding  the  Units  will 
apply  to  listing  and  trading  of  the  Units 
on  the  Exchange.  To  the  extent  NYSE 


See  Securities  Exchange  Act  Release  Nos.  53582 
(March  31,  2006),  71  FR  17510  (April  6,  2006)  (SR- 
Amox-200.5-127)  (order  approving  Amex  listing  of 
USOF):  56831  (November  21,  2007),  72  FR  67612 
(November  29,  2007)  (SR-Amex-2007-98)  (order 
approving  Amex  li.sting  of  12  Month  Oil  Fund  and 
12  Month  Natural  Gas  Fund);  55632  (April  13, 

2007) ,  72  FR  19987  (April  20,  2007)  (SR-Amex- 
2006-112)  (order  approving  Amex  li.sting  of  USNG): 
57188  (January  23,  2008),  73  FR  5607  (January  30, 

2008)  (SR-Amex-2007-70)  (order  approving  Amex 
listing  of  USHO  and  USG)  (collectively,  the  “Amex 
Filings”). 

5  See  Securities  Exchange  Act  Release  No.  56832 
(November  21,  2007),  72  FR  67328  (November  28, 
2007)  (SR-NYSEArca-2007-102)  (order  approving 
UTP  trading  of  12  Month  Oil  Fund  and  12  Month 
Natural  Gas  Fund);  Securities  Exchange  Act  Release 
No.  56042  (July  11,  2007),  72  FR  39118  (July  17, 
2007)  (SR-NYSEArca-2007— 45)  (order  approving 
UTP  trading  of  USNG):  Securities  Exchange  Act 
Release  No.  57294  (February  8,  2008),  73  FR  8917 
(February  15,  2008)  (SR-NYSEArca-2007-78) 

(order  approving  UTP  trading  of  USHO  and  USG) 
(collectively,  with  the  orders  cited  in  note  3,  supra, 
the  “UTP  Filings”). 

“15  U.S.C.  78(1). 

^The  Exchange  will  seek  the  voluntary  consent 
of  the  issuer  of  the  Units  currently  listed  on  NYSE 
Alternext  U.S.  to  be  delisted  from  NYSE  Alternext 
U.S.  and  listed  on  the  Exchange. 

®  See  USHO’s  Form  S-1,  dated  April  19,  2007 
(File  No.  333-142211):  USG’s  S-1,  dated  April  18. 
2007  (File  No.  333-142206);  the  12  Month  Oil 
Fund’s  Form  S-1,  dated  July  5,  2007  (File  No.  333- 
144348);  the  12  Month  Natural  Gas  Fund’s  S-1, 
dated  July  6,  2007  (File  No.  333-144409);  USNG’s 
Form  S-1,  dated  October  6,  2006  (File  No.  333- 
137871);  USOF’s  Form  S-1,  dated  May  16, 

2005(File  No.  333-124950). 
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Altemext  US  has  any  affirmative 
obligations  with  respect  to 
dissemination  of  information  or  key 
values  relating  to  the  Units,  the 
Exchange  represents  that  it  would  take 
the  place  of  NYSE  Alternext  US  in  such 
role  and  discharge  such  obligations. 

The  Partnerships  will  comply  with 
the  requirements  of  Rule  lOA-3  ®  under 
the  Act  as  it  applies  to  limited 
partnerships. 

Trading  Rules 

The  Exchange  deems  the  Units  to  be 
equity  securities,  thus  rendering  trading 
in  the  Units  subject  to  the  Exchange’s 
existing  rules  governing  the  trading  of 
equity  securities.  Units  will  trade  on  the 
NYSE  Area  Marketplace  from  4  a.m.  to 
8  p.m.  ET.  The  Exchange  has 
appropriate  rules  to  facilitate 
transactions  in  the  Units  during  all 
trading  sessions.  The  minimum  trading 
increment  for  Units  on  the  Exchange 
will  be  $0.01. 

NYSE  Area  Equities  Rule  8.300(e)  sets 
forth  certain  restrictions  on  ETP  Holders 
acting  as  registered  Market  Makers  in 
Units  to  facilitate  surveillance.  NYSE 
Area  Equities  Rule  8.300(e)(2)-(3) 
requires  that  the  ETP  Holder  acting  as 
a  registered  Market  Maker  in  the  Units 
provide  the  Exchange  with  necessary 
information  relating  to  its  trading  in  the 
underlying  asset  or  commodity,  related 
futures  or  options  on  futures,  or  any 
other  related  derivatives.  NYSE  Area 
Equities  Rule  8.300(e)(4)  prohibits  the 
ETP  Holder  acting  as  a  registered  Market 
Maker  in  the  Units  from  using  any 
material  nonpublic  information  received 
from  any  person  associated  with  an  ETP 
Holder  or  employee  of  such  person 
regarding  trading  by  such  person  or 
employee  in  the  underlying  asset  or 
commodity,  related  futures  or  options 
on  futures  or  any  other  related 
derivative  (including  the  Units).  In 
addition,  NYSE  Area  Equities  Rule 
8.300(e)(1)  prohibits  the  ETP  Holder 
acting  as  a  registered  Market  Maker  in 
the  Units  from  being  affiliated  with  a 
market  maker  in  the  underlying  asset  or 
commodity,  related  futures  or  options 
on  futures  or  any  other  related 
derivative  unless  adequate  information 
barriers  are  in  place,  as  provided  in 
NYSE  Area  Equities  Rule  7.26. 

With  respect  to  trading  halts,  the 
Exchange  may  consider  all  relevant 
factors  in  exercising  its  discretion  to 
halt  or  suspend  trading  in  the  Units. 
Trading  may  be  halted  because  of 
market  conditions  or  for  reasons  that,  in 
the  view  of  the  Exchange,  make  trading 
in  the  Units  inadvisable.  These  may 
include:  (1)  The  extent  to  which  trading 


'•17CFR  240.10A-3. 


is  not  occurring  in  the  underlying 
futures  contracts,  or  (2)  whether  other 
unusual  conditions  or  circumstances 
detrimental  to  the  maintenance  of  a  fair 
and  orderly  market  are  present.  In 
addition,  trading  in  Units  could  be 
halted  pursuant  to  the  Exchange’s 
“circuit  breaker’’  rule.^“  Under  Rule 
7.34(a)(5),  if  the  Exchange  becomes 
aware  that  the  net  asset  value  (“NAV”) 
for  the  Units  is  not  being  disseminated 
to  all  market  participants  at  the  same 
time,  it  will  halt  trading  in  the  Units  on 
the  Exchange  until  such  time  as  the 
NAV  is  available  to  all  market 
participants.  In  addition,  if  the  portfolio 
composition  applicable  to  Units,  as 
disseminated  on  the  Web  site  for  the 
Units  (as  identified  in  the  Amex  Filings) 
is  not  disseminated  to  all  market 
participants  at  the  same  time,  the 
Exchange  will  halt  trading  in  the 
affected  Units. 

Surveillance 

The  Exchange  intends  to  utilize  its 
existing  surveillance  procedures 
applicable  to  derivative  products, 
including  Partnership  Units,  to  monitor 
trading  in  the  Units.  The  Exchange 
represents  that  these  procedures  are 
adequate  to  properly  monitor  Exchange 
trading  of  the  Units  in  all  trading 
sessions  and  to  deter  and  detect 
violations  of  Exchange  rules  and 
applicable  federal  securities  laws. 

The  Exchange’s  current  trading 
surveillances  focus  on  detecting 
securities  trading  outside  their  normal 
patterns.  When  such  situations  are 
detected,  surveillance  analysis  follows 
and  investigations  are  opened,  where 
appropriate,  to  review  the  behavior  of 
all  relevant  parties  for  all  relevant 
trading  violations.  The  Exchange  is  able 
to  obtain  information  regarding  trading 
in  the  Units,  the  applicable  physical 
commodities  included  in,  or  options, 
futures  or  options  on  futures  on,  or  any 
other  derivatives  based  on  such 
commodities,  through  ETP  Holders,  in 
connection  with  such  ETP  Holders’ 
proprietary  or  customer  trades  which 
they  effect  on  any  relevant  market.  With 
regard  to  the  petroleum-based  and 
natural  gas  futures  underlying  the  Units, 
the  Exchange  can  obtain  market 
surveillance  information,  including 
customer  identity  information,  with 
respect  to  transactions  occurring  on  the 
New  York  Mercantile  Exchange  and  the 
InterContinental  Exchange  pursuant  to 
its  comprehensive  information  sharing 
agreements  with  each  of  those 
exchanges.  All  of  the  other  trading 
venues  on  which  current  applicable 
petroleum-based  and  natural  gas  futures 


'°See  NYSE  Area  Equities  Rule  7.12. 


are  traded  are  members  of  the 
Intermarket  Surveillance  Group  (“ISG”) 
and  the  Exchange  therefore  has  access  to 
all  relevant  trading  information  with 
respect  to  those  contracts  without  any 
further  action  being  required  on  the  part 
of  the  Exchange.  A  list  of  ISG  members 
is  available  at  http://www.isgportaI.org. 

In  addition,  to  the  extent  mat  a 
Partnership  invests  in  petroleum-based, 
natural  gas  and  similar  futures  contracts 
traded  on  other  exchanges,  not  more 
than  10%  of  the  weight  of  the 
Partnership  assets  in  the  aggregate  shall 
consist  of  such  futures  contracts  whose 
principal  trading  market  is  not  a 
member  of  ISG  or  is  a  market  with 
which  the  Exchange  does  not  have  a 
comprehensive  surveillance  sharing 
agreement. 

The  Exchange  also  has  a  general 
policy  prohibiting  the  distribution  of 
material,  non-public  information  by  its 
employees. 

Information  Bulletin 

Prior  to  the  commencement  of 
trading,  the  Exchange  will  inform  its 
ETP  Holders  in  an  Information  Bulletin 
(“Bulletin”)  of  the  special 
characteristics  and  risks  associated  with 
trading  the  Units.  Specifically,  the 
Bulletin  will  discuss  the  following:  (1) 
The  risks  involved  in  trading  the  Units 
during  the  Opening  and  Late  Trading 
Sessions  when  an  updated  Indicative 
Partnership  Value  will  not  be  calculated 
or  publicly  disseminated:  (2)  the 
procedures  for  purchases  and 
redemptions  of  Units  (and  that  Units  are 
not  individually  redeemable);  (3)  NYSE 
Area  Equities  Rule  9.2(a),  which 
imposes  a  duty  of  due  diligence  on  its 
ETP  Holders  to  learn  the  essential  facts 
relating  to  every  customer  prior  to 
trading  the  Units;  (4)  how  information 
regarding  the  Indicative  Partnership 
Value  is  disseminated;  (5)  the 
requirement  that  ETP  Holders  deliver  a 
prospectus  to  investors  purchasing 
newly  issued  Units  prior  to  or 
concurrently  with  the  confirmation  of  a 
transaction;  and  (6)  trading  information. 

In  addition,  the  Bulletin  will 
reference  that  each  Partnership  is 
subject  to  various  fees  and  expenses 
described  in  the  relevant  registration 
statement. 

The  Bulletin  will  also  reference  the 
fact  that  there  is  no  regulated  source  of 
last  sale  information  regarding  physical 
commodities,  that  the  Commission  has 
no  jurisdiction  over  the  trading  of 
heating  oil,  gasoline,  crude  oil,  natural 
gas  or  petroleum-based  fuels,  and  that 
the  CFTC  has  regulatory  jurisdiction 
over  the  trading  of  petroleum-based  and 
natural  gas  futures  contracts  and  related 
options. 
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The  Bulletin  will  also  discuss  any 
exemptive,  no-action  and  interpretive 
relief  granted  by  the  Commission  from 
any  rules  under  the  Act. 

The  Bulletin  will  also  disclose  that 
the  NAV  for  the  Units  will  be  calculated 
after  4:00  p.m.  ET  each  trading  day. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the 
Act.^i  in  general,  and  furthers  the 
objectives  of  Section  6(b){5),^2  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  secimities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system.  The 
Exchange  believes  that  the  proposed 
rule  change  will  permit  the  listing  of  the 
Units  on  the  Exchange,  to  the  benefit  of 
investors  and  the  marketplace.  In 
addition,  the  listing  and  trading  criteria 
set  forth  in  Rule  8.300  are  intended  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSEArca-2008-127  on 
the  subject  line. 


”  15  U.S.C.  78f(b). 

« 15  U.S.C.  78f(b)(5). 


Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEArca-2008-127.  This 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  Tojielp  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  the  filing  also  will  be  available 
for  inspection  and  copying  at  the 
principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NYSEArca-2008-127  and 
should  be  submitted  on  or  before 
December  15,  2008. 

IV.  Commission’s  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange. 
particular,  the  Commission  believes  that 
the  proposal  is  consistent  with  Section 
6(b)(5)  of  the  Act,^'*  which  requires, 
among  other  things,  that  the  rules  of  a 
national  securities  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 


approving  this  rule  change,  the  Commission 
notes  that  it  has  considered  the  proposed  rule’s 
impact  on  efficiency,  competition,  and  capital 
formation.  See  15  U.S.C.  78c(f). 

'<15  U.S.C.  78f(b)(5). 


and  a  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  interest.  The  Commission  notes 
that  it  has  approved  the  listing  arid 
trading  of  the  Units  on  Amex,^®  now 
known  as  NYSE  Alternext  US,  and  the 
trading  of  the  Units  pursuant  to  UTP  on 
the  Exchange.^® 

The  Commission  believes  that  the 
proposal  to  list  and  trade  the  Units  on 
the  Exchange  is  consistent  with  Section 
llA(a)(l)(C)(iii)  of  the  Act,^^  which  sets 
forth  Congress’  finding  that  it  is  in  the 
public  interest  and  appropriate  for  the 
protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets  , 
to  assure  the  availability  to  brokers, 
dealers,  and  investors  of  information 
with  respect  to  quotations  for  and 
transactions  in  securities.  The  Exchange 
has  stated  that  the  representations 
included  in  the  Amex  Filings  relating  to 
the  dissemination  and  availability  of 
information  regarding  the  Units  will 
apply  to  the  listing  and  trading  of  the 
Units  on  the  Exchange,  and,  to  the 
extent  NYSE  Alternext  U.S.  (formerly 
Amex)  has  any  affirmative  obligations 
with  respect  to  dissemination  of 
information  or  key  values  relating  to  the 
Units,  the  Exchange  represents  that  it 
would  take  the  place  of  NYSE  Alternext 
U.S.  in  such  role  and  discharge  such 
obligations.^®  The  Commission  notes 
that,  at  a  minimum,  the  Units  must 
comply  with  NYSE  Area  Equities  Rules 
8.300(d)(2)(ii)  and  (iii),  which  relate  to 
the  regular  dissemination  of  the  value  of 
the  underlying  benchmark  investment, 
commodity,  or  asset  and  the  Indicative 
Partnership  Value,  respectively,  for 
continued  trading  of  the  Units  on  the 
Exchange. 

The  Commission  also  believes  that  the 
proposal  to  list  and  trade  the  Units  is 
reasonably  designed  to  promote  fair 
disclosure  of  information  that  may  be 
necessary  to  price  the  Units 
appropriately  and  to  prevent  trading 
when  a  reasonable  degree  of 
transparency  cannot  be  assured.  The 
Commission  notes  that,  under  NYSE 
Area  Equities  Rule  7.34(a)(5),  if  the 
Exchange  becomes  aware  that  the  NAV 
for  the  Units  is  not  being  disseminated 
to  all  market  participants  at  the  same 
time,  it  will  halt  trading  in  the  Units  on 
the  Exchange  until  such  time  as  the 
NAV  is  available  to  all  market 
participants.  In  addition,  if  the  portfolio 
composition  applicable  to  the  Units,  as 
disseminated  on  the  Web  site  for  the 
Units  (as  identified  in  the  Amex 
Filings),  is  not  disseminated  to  all 


See  Amex  Filings,  supra,  note  4. 
See  UTP  Filings,  supra,  note  5. 
15  U.S.C.  78k-l(a)(l)(CKiii). 

See  Amex  Filings,  supra,  note  4. 
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market  participants  at  the  same  time, 
the  Exchange  will  halt  trading  in  the 
affected  Units.  Moreover,  NYSE  Area 
Equities  Rule  8.300(e)  limits  certain 
dealings  and  trading  activity  of  ETP 
Holders  acting  as  registered  Market 
Makers  in  Units,  prescribes  various 
recordkeeping  and  disclosure 
requirements  for  ETP  Holders,  and 
prohibits  the  use  of  any  material  non¬ 
public  information  regarding  trading  in 
the  underlying  physical  asset  or 
commodity,  futures  or  options  on 
futures,  or  any  other  related  derivatives. 

The  Commission  further  believes  that 
the  trading  rules  and  procedures  to 
which  the  Units  will  he  subject 
pursuant  to  this  proposal  are  consistent 
with  the  Act.  The  Exchange  has 
represented  that  the  Units  are  equity 
securities  subject  to  NYSE  Area’s  rules 
governing  the  trading  of  equity 
securities. 

In  support  of  this  proposal-,  the 
Exchange  has  made  the  following 
representations: 

(1)  The  Units  satisfy  the  requirements 
of  NYSE  Area  Equities  Rule  8.300, 
which  includes  the  initial  and 
continued  listing  criteria  for  Partnership 
Units. 

(2)  The  Exchange’s  surveillance 
procedures  are  adequate  to  properly 
monitor  trading  of  the  Units  in  all 
trading  sessions  and  to  deter  and  detect 
violations  of  Exchange  rules  and 
applicable  federal  securities  laws. 

(3)  The  Exchange  will  distribute  an 
Information  Bulletin,  the  contents  of 
which  are  more  fully  described  above, 
to  its  ETP  Holders  in  connection  with 
the  trading  of  the  Units. 

(4)  The  Partnerships  will  comply  with 
the  requirements  of  Rule  lOA-3  under 
the  Act  as  it  applies  to  limited 
partnerships. 

This  approval  order  is  based  on  the 
Exchange’s  representations. 

The  Commission  finds  good  cause, 
pursuant  to  Section  19(b)(2)  of  the 
Act, 20  for  approving  the  proposed  rule 
change  prior  to  the  30th  day  after  the 
date  of  publication  of  notice  in  the 
Federal  Register.  The  Commission  notes 
that  it  has  previously  approved  the 
listing  and  trading  of  the  Units  on 
Amex  21  and  believes  that  the 
Exchange’s  proposal  to  list  and  trade 
such  Units  does  not  appear  to  present 
any  novel  or  significant  regulatory 
issues.  As  such,  the  Commission 
believes  that  accelerating  approval  of 
this  proposal  should  benefit  investors 

'917CFR240.10A-3. 

zoiSU.S.C.  78s(b)(2). 

See  Amex  Filings,  supra,  note  4.  The  Units 
have  also  been  approved  for  trading  on  the 
Exchange  pursuant  to  UTP.  See  UTP  Filings,  supra, 
note  5. 


by  creating,  without  undue  delay, 
additional  competition  in  the  market  for 
such  products. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,22  that  the 
proposed  rule  change  (SR-NYSEArca- 
2008-127)  be,  and  it  hereby  is,  approved 
on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority, 23 
Florence  E,  Harmon, 

Acting  Secretary. 

[FR  Doc,  E8-27880  Filed  11-21-08;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58967;  File  No.  SR- 
NYSEArca-2008-129] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  and 
immediate  Effectiveness  of  Proposed 
Rule  Change  Amending  Its  Schedule  of 
Fees  and  Charges  for  Exchange 
Services  That  Apply  to  Mid-Point 
Passive  Liquidity  Orders 

November  17,  2008. 

Pursuant  to  Section  19(b)(1)  ^  of  the 
Securities  Exchange  Act  of  1934  (the 
“Exchange  Act”)  2  and  Rule  19b-4 
thereunder,^  notice  is  hereby  given  that, 
on  November  6,  2008,  NYSE  Area,  Inc. 
(“NYSE  Area”  or  the  “Exchange”), 
through  its  wholly-owned  subsidiary 
NYSE  Area  Equities,  Inc.  (“NYSE  Area 
Equities”),  filed  with  the  Securities  and 
Exchange  Commission  (the 
“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
Schedule  of  Fees  and  Charges  for 
Exchange  Services  (the  “Schedule”)  in 
order  to  extend  its  credit  for  Mid-Point 
Passive  Liquidity  (“MPL”)  orders  to 
include  transactions  that  provide 
liquidity  in  Tape  C  securities.  A  copy  of 
the  new  Schedule,  showing  changes 

22 15  U.S.C.  78s(b)(2). 

23 17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2  15  U.S.C.  78a  etseq. 

3  17CFR240.19b-4. 


pursuant  to  this  filing,  attached  as 
Exhibit  5,  is  available  on  the  Exchange’s 
Web  site  at  http://www.nyse.com,  at  the 
Exchange’s  principal  office,  and  at  the 
Commission’s  Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  currently  offers  NYSE 
Area  Users  a  $.0015  per  share  credit 
for  MPL  orders  that  provide  liquidity  in 
Tape  A  securities.  In  order  to  provide 
additional  incentives  for  participation 
and  price  improvement  on  NYSE  Area, 
the  Exchange  proposes  to  extend  this 
credit  to  MPL  orders  that  provide 
liquidity  in  Tape  C  securities.  For  start 
of  month  billing  purposes,  the  Exchange 
intends  to  offer  this  $.0015  per  share 
credit  to  all  Users  for  MPL  orders 
providing  liquidity  in  Tape  C  securities 
retroactively,  starting  November  3,  2008. 

The  Exchange  believes  that  the 
proposed  credit  will  foster  additional 
flexibility  and  increased  system 
functionality  for  NYSE  Area  Users.  The 
Exchange  further  believes  that  the 
proposed  credits  are  reasonable  and  that 
the  proposed  changes  to  the  Schedule 
are  equitable  in  that  they  apply 
uniformly  to  our  Users. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Securities  Exchange  Act  of 
1934  (the  “Act”),®  in  general,  and 
furthers  the  objectives  of  Section 

*See  NYSE  Area  Equities  Rule  1.1  (yy)  for  the 
definition  of  “User."  Under  Rule  l.l(yy),  the  term 
User  means  any  ETP  Holder  or  Sponsored 
Participant  who  is  authorized  to  obtain  access  to  the 
NYSE  Marketplace  pursuant  to  NYSE  Area  Equities 
Rule  7.29.  MPL  Orders,  similar  to  all  other  order 
types  offered  by  the  Exchange,  are  available  only  to 
authorized  Users. 

*15  U.S.C.  78a  etseq. 
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6(b)(4),®  in  particular,  in  that  it  is 
intended  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members  and 
other  persons  using  its  facilities.  The 
Exchange  believes  that  the  proposed 
credits  are  reasonable.  The  proposed 
credits  further  the  objectives  of 
Regulation  NMS  by  promoting 
competition  and  granting  fair  and  equal 
access  to  all  exchange  participants.  The 
Exchange  also  believes  that  the 
proposed  changes  to  the  Schedule  are 
equitable  in  that  they  apply  uniformly 
to  our  Users. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  is  effective 
upon  filing  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  and  SEC  Rule 
19b-^(f)(2)  thereunder  in  that  it 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  on  members  by 
the  self-regulatory  organization. 

At  any  time  within  60  days  of  the 
,  filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtmiy,  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 


«15U.S.C.  78f(b)(4). 


Number  SR-NYSEArca-2008-129  on 
the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secreteu’y,  Securities  and  Exchange 
Commission,  100  F  Street  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEArca-2008-129.  This 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/ sro/shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  on  official  business  days  between 
the  hours  of  10  a.m.  and  3  p.m.  Copies 
of  such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  No.  SR-NYSEArca- 
2008-129  and  should  be  submitted  on 
or  before  December  15,  2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.^ 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-27882  Filed  11-21-08;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58968;  File  No.  SR- 
NYSEArca-2008-111] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  To 
Amend  NYSE  Area  Equities  Rule 
5.2(j)(6)(v)  in  Order  To  Add  the  CBOE 
Volatility  Index®  (“VIX®”)  Futures 
(“VIX  Futures")  to  the  Definition  of 
Futures  Reference  Asset 

November  17,  2008. 

On  October  17,  2008,  NYSE  Area,  Inc. 
(“NYSE  Area”  or  “Exchange”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”)  a 
proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)  ^  and  Rule 
19b-4  2  thereunder  to  amend  NYSE 
Area  Equities  Rule  5.2(j)(6)(v)  to  add  the 
CBOE  Volatility  Index®  (“VIX®”) 
Futures  (“VIX  Futures”)  to  the 
definition  of  “Futures  Reference  Asset.” 
The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  October  30,  2008  for  a  15- 
day  comment  period. ^  The  Commission 
received  no  comment  letters  regarding 
the  proposal.  This  order  approves  the 
proposed  rule  change. 

The  Commission  has  previously 
approved  the  listing  and  trading, 
pursuant  to  NYSE  Area  Equities  Rule 
5.2(j)(6),  including  listing  pursuant  to 
Rule  19b-4(e)  under  the  Act  (“Rule 
19b-4(e)”),  of  Index-Linked  Securities, 
which  term  currently  is  defined  in 
NYSE  Area  Equities  Rule  5.2(j)(6)  to 
encompass  Equity  Index-Linked 
Securities,  Commodity-Linked 
Securities,  Currency-Linked  Securities, 
Fixed  Income  Index-Linked  Securities, 
Futures-Linked  Securities  and 
Multifactor  Index-Linked  Securities. 

The  Exchange  proposes  to  amend  NYSE 
Area  Equities  Rule  5.2(j)(6)(v)  to  add  the 
VIX  Futures  as  an  underlying  financial 
instrument  of  a  Futures-Linked  Security 
and  include  VIX  Futures  within  the 
definition  of  a  Futures  Reference  Asset.® 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 


’  15  U.S.C.  78s(b)(l). 

2 17  CFR  240.1 9b-^. 

^  See  Securities  Exchange  Act  Release  No.  58855 
(October  24.  2008),  73  FR  64647  ("Notice”). 

“*  See  Securities  Exchange  Act  Release  Nos.  56637 
(October  10,  2007),  72  FR  58704  (October  16.  2007) 
(SR-NYSEArca-2007-92)  and  57505  (March  14, 
2008),  73  FR  15550  (March  24,  2008)  (SR- 
NYSEArca-2008-20). 

*  For  more  details  on  the  VIX  and  VIX  Futures, 
see  Notice,  supra  note  3. 
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and  regulations  thereunder  applicable  to 
a  national  securities  exchange  •’  and,  in 
particular,  the  requirements  of  Section  6 
of  the  Act.^  Specifically,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  Section  - 
6(b)(5)  of  the  Act,"  which  requires, 
among  other  things,  that  the  rules  of  a 
national  securities  exchange  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

The  Commission  notes  that  it  has 
previously  approved  NYSE  Area 
Equities  Rule  5.2(j)(6)  to  list  and  trade 
Index-Linked  Securities,  including 
Futures-Linked  Securities  on  the 
Exchange  pursuant  to  Rule  19b— 4(e).^ 
The  Exchange  represented  that  any 
securities  it  would  list  and/or  trade 
pursuant  to  proposed  amended  NYSE 
Area  Equities  Rule  5.2(j)(6)  would 
continue  to  comply  with  all  Exchange 
rules  applicable  to  the  listing  and 
trading  of  Index  Linked  Securities. 
Therefore,  the  Commission  does  not 
believe  that  the  proposed  rule  change 
raises  any  novel  regulatory  issues  and 
hereby  approves  the  proposed  rule 
change. 

In  addition,  the  Commission  finds 
good  cause,  pursuant  to  Section  19(b)(2) 
of  the  Act,i"  for  approving  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  in 
the  Federal  Register.  The  Commission 
believes  that  accelerating  approval  of 
the  proposed  rule  change  would 
facilitate  the  listing  and  trading  of  . 
additional  FTitures-Linked  Securities, 
offering  greater  choices  to  market 
participants,  while  still  protecting 
investors.  For  the  reasons  discussed 
above,  the  Commission  does  not  believe 
that  the  proposed  rule  change  raises  any 
new  regulatory  issues. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,i^  that  the 
proposed  rule  change  (SR- 
NYSEArca2008-lll)  is  hereby 
approved  on  an  accelerated  basis. 


"  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule’s 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

'15  U.S.C.  78f. 

« 15  U.S.C.  78f(b)(5).. 

^See,  supra,  note  4. 

'“15  U.S.C.  78s(b)(2). 

"  15  U.S.C.  78s(b)(2). 


For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.'^ 

Florence  E.  Hannon, 

Acting  Secretary. 

IFR  Doc.  E8-27883  Filed  11-21-08;  8:4.'>  am] 
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SMALL  BUSINESS  ADMINISTRATION 
[Disaster  Declaration  #  11527  and  #  11528] 

Michigan  Disaster  #  MI-00014 

agency:  U.S.. Small  Business 
Administration. 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  an 
Administrative  declaration  of  a  disaster 
for  the  State  of  Michigan  dated  11/17/ 
2008. 

Incident:  Severe  Storms  and  Flooding. 
Incident  Period:  09/12/2008  through 
10/14/2008. 

Effective  Date:  11/17/2008. 

Physical  Loan  Application  Deadline 
Date:  01/16/2009. 

Economic  Injury  (EIDL)  Loan 
Application  Deadline  Date:  08/17/2009. 
ADDRESSES:  Submit  completed  loan 
applications  to:  U.S.  Small  Business 
Administration,  Processing  and 
Disbursement  Center,  14925  Kingsport 
Road,  Fort  Worth,  TX  76155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Escobar,  Office  of  Disaster  Assistance, 
U.S.  Small  Business  Administration, 

409  3rd  Street,  SW.,  Suite  6050, 
Washington,  DC  20416. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  as  a  result  of  the 
Administrator’s  disaster  declaration, 
applications  for  disaster  loans  may  be 
filed  at  the  address  listed  above  or  other 
locally  announced  locations. 

The  following  areas  have  been 
determined  to  be  adversely  affected  by 
the  disa.ster: 

Primary  Counties: 

Kalamazoo. 

Contiguous  Counties: 

Michigan:  Allegan,  Barry,  Branch, 
Calhoun,  Cass,  Saint  Joseph,  and 
Van  Buren. 

The  Interest  Rates  are: 


Percent 

Homeowners  with  Credit  Available 
Elsewhere  . 

5.750 

Homeowners  without  Credit  Avail¬ 
able  Elsewhere  . 

2.875 

Businesses  with  Credit  Available 
Elsewhere  . 

8.000 

Businesses  &  Small  Agricultural 
Cooperatives  without  Credit 
Available  Elsewhere . 

4.000 

'2  17  CFR  20Q.30-,'l(a)(12). 


1 

Percent 

Other  (Including  Non-Profit  Orga¬ 
nizations)  with  Credit  Available 
Elsewhere  . 

5.250 

Businesses  and  Non-Profit  Orga¬ 
nizations  without  Credit  Avail¬ 
able  Elsewhere  . 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  11527  B  and  for 
economic  injury  is  11528  0. 

The  State  which  received  an  EIDL 
Declaration  #  is  Michigan. 

(Catalog  of  Federal  Domestic  Assistance 
Nmnbers  59002  and  59008) 

Dated:  November  17,  2008. 

Sandy  K.  Baruah, 

Acting  Administrator. 

[FR  Doc.  E8-27778  Filed  11-21-08;  8:45  am] 
BILLING  CODE  8025-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

[Docket  No.  OST-2007-27407] 

National  Surface  Transportation 
Infrastructure  Financing  Commission 

AGENCY:  Department  of  Tramsportation 
(DOT). 

ACTION:  Notice  of  meeting  location  and 
time. 


SUMMARY:  This  notice  lists  the  location 
and  time  of  the  seventeenth  meeting  of 
the  National  Surface  Transportation 
Infrastructure  Financing  Commission. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
V.  Wells,  Chief  Economist,  U.S. 
Department  of  Transportation,  (202) 
366-9224,  jack.weIls@dot.gOv. 
SUPPLEMENTARY  INFORMATION:  By 
Federal  Register  Notice  dated  March  12, 
2007,  and  in  accordance  with  the 
requirements  of  the  Federal  Advisory 
Committee  Act  (“FACA”)  (5  U.S.C.  App. 
2)  and  the  Safe,  Accountable,  Flexible, 
Efficient  Transportation  Equity  Act:  A 
Legacy  for  Users  (“SAFETEA-LU”) 

(Pub.  L.  109-59,  119  Stat.  1144),  the 
U.S.  Department  of  Transportation  (the 
“Department”)  issued  a  notice  of  intent 
to  form  the  National  Surface 
Transportation  Infrastructure  Financing 
Commission  (the  “Financing 
Commission”).  Section  11142(a)  of 
SAFETEA-LU  established  the  National 
Surface  Transportation  Infrastructure 
Financing  Commission  and  charged  it 
with  analyzing  future  highway  and 
transit  needs  and  the  finances  of  the 
Highway  Trust  Fund  and  with  making 
recommendations  regarding  alternative 
approaches  to  financing  surface 
transportation  infrastructure. 
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Notice  of  Meeting  Location  and  Time 

The  Commissioners  have  agreed  to 
hold  their  seventeenth  meeting  from 
8:30  a.m.  to  4  p.m.  on  Wednesday, 
December  10,  2008,  at  the  office  of  the 
Information  Technology  and  Innovation 
Foundation  (ITIF),  1250  I  (“Eye”)  Street, 
NW.,  Suite  200,  Washington,  DC  20005. 
The  meeting  will  be  open  to  the  public. 

If  you  need  accommodations  because 
of  a  disability  or  require  additional 
information  to  attend  the  meeting, 
please  contact  John  V.  Wells,  Chief 
Economist,  U.S.  Department  of 
Transportation,  (202)  366-9224, 
jack,  wells@dot.gov. 

Issued  on  this  14  day  of  November,  2008. 
John  V.  Wells, 

Chief  Economist,  U.S.  Department  of 
Transportation,  Designated  Federal  Official. 
[FR  Doc.  E8-27824  Filed  11-21-08;  8:45  am] 
BILLING  CODE  4910-9X-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-2008-0299] 

Agency  Information  Collection 
Activities;  Revision  and  Renewal  of  a 
Currently-Approved  Information 
Collection:  0MB  Control  No.  2126- 
0017  (Financial  Responsibility,  Motor 
Carriers,  Freight  Forwarders  and 
Brokers) 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 

ACTION:  Notice  and  request  for 
information. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995, 
FMCSA  announces  its  plan  to  submit 
the  Information  Collection  Request  (ICR) 
described  below  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  and  approval.  The  FMCSA 
requests  OMB  approval  to  revise  and  . 
renew  a  currently-approved  ICR 
entitled,  “Financial  Respoqsibility, 
Trucking  and  Freight  Forwarding,’'  to 
reflect  an  increase  in  burden  hours  due 
to  an  increase  in  the  estimated  number 
of  annual  responses.  In  addition,  the 
title  of  the  ICR  is  being  changed  to 
“Financial  Responsibility,  Motor 
Carriers,  Freight  Forwarders  and 
Brokers,”  to  better  describe  its  purpose. 
This  ICR  sets  forth  the  financial 
responsibility  documentation 
requirements  for  motor  carriers,  freight 
forwarders  and  property  brokers  so  they 
can  maintain  the  minimum  levels  of 
financial  responsibility  required  under 
the  Federal  Motor  Carrier  Safety 


Regulations  (FMCSRs)  to  operate  in 
interstate,  foreign  or  intrastate 
commerce.  FMCSA  invites  public 
comment  on  this  ICR. 

DATES:  We  must  receive  your  comments 
on  or  before  fanuary  23,  2009. 
ADDRESSES:  You  may  submit  comments 
bearing  the  Department  of 
Transportation  (DOT)  Docket 
Management  System  (DMS)  Docket 
Number  FMCSA  Docket  Number 
FMCSA-2008-0299  using  any  of  the 
following  methods; 

•  Federal  eRuIemaking  Portal:  Go  to 
http:// WWW'. regulations. gov.  Follow  the 
on-line  instructions  for  submitting 
comments. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue,  SE.,  West  Building 
Group  Floor,  Room  Wl 2-140, 
Washington,  DC  20590-0001. 

•  Hand  Delivery:  West  Building 
Cround  Floor,  Room  W12-140,  1200 
New  Jersey  Avenue,  SE.,  Washington 
DC,  20590-0001,  between  9  a.m.  and  5 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  Holidays. 

•  Fax;  1-202-493-2251. 

Each  submission  must  include  the 
Agency  name  and  the  docket  number  for 
this  Notice.  Please  note  that  DOT  posts 
all  comments  received  without  change 
to  http://www.regulations.gov,  including 
any  personal  information  included  in  a 
comment.  Please  see  the  Privacy  Act 
heading  below: 

Docket;  For  access  to  the  docket  to 
read  background  documents  or 
comments,  go  to  http:// 
ww'w. regulations. gov  at  any  time  or 
Room  W 12-1 40  on  the  ground  level  of 
the  West  Building,  1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590- 
0001  between  9  a.m.  and  5  p.m., 

Monday  through  Friday,  except  Federal 
holidays.  The  DMS  is  available  24  hours 
each  day,  365  days  each  year.  If  you 
want  acknowledgement  that  we 
received  your  comments,  please  include 
a  self-addressed,  stamped  envelope  or 
post  card  or  print  the  acknowledgement 
page  that  appears  after  submitting  on¬ 
line. 

Privacy  Act:  Anyone  may  search  the 
electronic  fornl  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  of  the  person  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  the  DOT’S  complete 
Privacy  Act  Statement  in  the  Federal 
Register  on  April  11,  2000  (65  FR 
19477-78).  This  information  is  also 
available  at  http://Docketinfo.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Dorothea  Grymes,  Transportation 


Specialist,  Office  of  Enforcement  and 
Compliance,  Commercial  Enforcement 
Division,  Department  of  Transportation, 
Federal  Motor  Carrier  Safety 
Administration,  6th  Floor,  West 
Building,  1200  New  Jersey  Ave.,  SE., 
Washington  DC  20590-0001.  Telephone 
Number:  (202)  385-2405;  E-mail 
Address:  dorothea.grymes@dot.gov. 
Office  hours  are  from  9  a.m.  to  5  p.m., 
Monday  through  Friday,  except  Federal 
Holidays. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Secretary  of  Transportation 
(Secretary)  is  authorized  to  register  for 
hire  motor  carriers  of  regulated 
commodities  under  the  provisions  of  49 
U.S.C.  13902,  surface  freight  forwarders 
under  the  provisions  of  49  U.S.C.  13903, 
and  property  brokers  under  the 
provisions  of  49  U.S.C.  13904.  These 
persons  may  conduct  transportation 
services  only  if  they  are  registered  . 
pursuant  to  49  U.S.C.  13901.  The 
Secretary  has  delegated  authority 
pertaining  to  these  registration 
requirements  to  the  FMCSA.  The 
registration  remains  valid  only  as  long 
as  these  transportation  entities 
maintain,  on  file  with  the  FMCSA, 
evidence  of  the  required  levels  of 
insurance  coverage  pursuant  to  49 
U.S.C.  13906.  FMCSA  regulations 
governing  the  financial  responsibility 
requirements  for  these  entities  are  found 
at  49  CFR  part  387. 

Forms  for  Endorsements,  Certificates  of 
Insurance  and  Others 

Evidence  of  Bodily  Injury  and 
Property  Damage  (BI&PD)  Liability 
Forms  BMC-91  and  91X  entitled, 

“Motor  Carrier  Automobile  Bodily 
Injury  and  Property  Damage  Liability 
Certificate  of  Insurance,”  and  Form 
BMC-82  entitled,  “Motor  Carrier  Bodily 
Injury  and  Property  Damage  Liability 
Surety  Bond  Under  49  U.S.C.  §  13906,” 
provide  evidence  of  the  required 
coverage  for  bodily  injury  and  property 
damage  (BI&PD)  liability. 

Requirement  to  obtain  Surety  Bond  or 
Trust  Fund  Agreement  Form  BMC-34 
entitled,  “Motor  Carrier  Cargo  Liability 
Certificate  of  Insurance,”  and  Form 
BMC-83  entitled  “Motor  Carrier  Cargo 
Liability  Surety  Bond  Under  49  U.S.C. 

§  13906,”  establish  a  carrier’s 
compliance  with  the  agency’s  cargo 
liability  requirements.  Form  BMC-84 
entitled  “Property  Broker’s  Surety  Bond 
Under  49  U.S.C.  §  13906, ’’and  Form 
BMC-85  entitled,  “Property  Broker’s 
Trust  Fund  Agreement  Under  49  U.S.C. 

§  13906,”  are  filed  by  brokers  to  comply 
with  the  requirement  that  they  must 
have  a  $10,000  surety  bond  or  trust  fund 
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agreement  in  effect  before  FMCSA  will 
issue  a  property  broker  license. 

Cancellation  of  Prior  Filings  Form 
BMC-35  entitled.  Notice  of  Cancellation 
Motor  Carrier  Insurance  Under  49 
U.S.C.  13906,  Form  BMC-36  entitled, 
“Notice  of  Cancellation  Motor  Carrier 
and  Brokers  Surety  Bonds  Under  49 
U.S.C.  §  13906,”  and  Form  85  entitled, 
“Property  Broker’s  Trust  Fund 
Agreement  Under  49  U.S.C.  13906,” 
cancel  prior  filings. 

Endorsement  Form  BMC  90  entitled, 
“Endorsement  for  Motor  Carrier  Policies 
of  Insurance  for  Automobile  Bodily 
Injury  and  Property  Damage  Liability 
Under  Section  13906,  Title  49  of  tbe 
United  States  Code,”  and  Form  BMC-32 
entitled,  “Endorsement  for  Motor 
Common  Carrier  Policies  of  Insurance 
for  Cargo  Liability  Under  49  U.S.C. 

§  13906,”  are  executed  by  tbe  insurance 
company,  attached  to  BI&PD  and  cargo 
insurance  policies,  respectively,  and 
forwarded  to  the  motor  carrier  or  freight 
forwarder. 

Self  Insurance  motor  carriers  can  also 
apply  to  the  FMCSA  to  self-insure 
BI&PD  and/or  cargo  liability  in  lieu  of 
filing  certificates  of  insurance  with  the 
FMCSA,  as  long  as  the  carrier  maintains 
a  satisfactory  safety  rating.  See  49  CFR 
387.7(d)(3)  and  387.309.  The  Form 
BMC-40  is  the  application  used  by 
carriers  to  apply  for  self-insurance 
authority. 

Title:  Financial  Responsibility,  Motor 
Carriers,  Freight  Forwarders  and 
Brokers,  formerly  titled  “Financial 
Responsibility,  Trucking  and  Freight 
Forwarding.” 

OMB  Control  Number:  2126—0017. 

Type  of  Request:  Revision  of  a 
currently-approved  information 
collection. 

Respondents:  Motor  carriers,  freight 
forwarders  and  brokers. 

Estimated  Number  of  Respondents: 
251,415. 

Estimated  Time  per  Response:  The 
estimated  average  burden  per  response 
for  the  Form  BMC— 40  is  40  hours.  The 
estimated  average  burden  per  response 
for  all  of  the  other  remaining  insurance 
forms  (BMC-32,  34,  35,  36,  82,  83,  84, 
85,  90,  91,  and  91X)  is  10  minutes  per 
form. 

Expiration  Date:  February  28,  2009. 

Frequency  of  Response:  Certificates  of 
insurance,  surety  bonds,  and  trust  fund 
agreements  are  required  when  the 
transportation  entity  first  registers  with 
the  FMCSA  and  then  when  such 
coverages  are  changed  or  replaced. 
Notices  of  cancellation  are  required  only 
when  such  certificates  of  insurance, 
surety  bonds  or  trust  fund  agreements 
are  canceled.  The  Form  BMC— 40  is 
generally  filed  only  when  a  carrier  seeks 


approval  from  FMCSA  to  self-insure  its 
BI&PD  and/or  cargo  liability. 

Estimated  Total  Annual  Burden: 
66,960  hours  [5  BMC— 40  filings  per  year 
X  40  hours  to  complete  +  400,560  filings 
per  year  for  all  of  the  other  forms  x  10 
minutes/60  minutes  to  complete  = 
66,960]. 

Public  Comments  Invited:  You  are 
asked  to  comment  on  any  aspect  of  this 
information  collection,  including:  (1) 
Whether  the  proposed  collection  is 
necessary  for  the  agency  to  perform  its 
mission:  (2)  the  accuracy  of  the 
estimated  burden;  (3)  ways  for  the 
FMCSA  to  enhance  the  quality, 
usefulness,'and  clarity  of  the  collected 
information;  and  (4)  ways  that  the 
burden  could  be  minimized  without 
reducing  the  quality  of  the  collected 
information.  The  agency  will  summarize 
or  include  your  comments  in  the  request 
for  OMB’s  clearance  of  this  information 
collection. 

Issued  on:  November  14,  2008. 

Terry  Shelton, 

Associate  Administrator  for  Research  and 
Information  Technology. 

(FR  Doc.  E8-27867  Filed  11-21-08;  8:45  am] 
BILLING  CODE  4910-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Preparation  of  an  Environmental 
Impact  Statement/Environmental 
Impact  Report  for  the  Geary  Bus  Rapid 
Transit  Project  in  San  Francisco,  CA  > 

agency:  Federal  Transit  Administration 
(FTA),  Department  of  Transportation. 
ACTION:  Notice  of  Intent  (NOI)  to  prepare 
an  Environmental  Impact  Statement 
(EIS). _ 

SUMMARY:  The  Federal  Transit 
Administration  (FTA)  and  the  San 
Francisco  County  Transportation 
Authority  (The  Authority)  intend  to 
prepare  an  EIS  on  the  implementation  of 
a  fixed-guideway  transit  system  in  the 
Geary  Boulevard  Corridor  located 
between  the  Transbay  Terminal  on  the 
east  (at  First  and  Mission  Streets)  and 
33rd  Avenue  on  the  west.  Alternatives 
proposed  to  be  considered  in  the  draft 
EIS  include  a  combined  No  Project/ 
Transportation  Systems  Management 
(TSM)  Alternative,  a  Geary  BRT 
Alternative  and  any  additional 
reasonable  alternatives  that  emerge  firom 
the  study  process.  The  EIS  will  be 
prepared  to  satisfy  the  requirements  of 
the  National  Environmental  Policy  Act 
of  1969  (NEPA)  and  its  implementing 
regulations.  The  FTA  and  The  Authority 
request  public  and  interagency  input  on 


the  purpose  and  need  to  be  addressed 
by  the  project,  the  alternatives  to  be 
considered  in  the  EIS,  and  the 
environmental  and  community  impacts 
to  be  evaluated. 

DATES:  Written  comments  on  the  scope 
of  the  NEPA  review,  including  the 
project’s  purpose  and  need,  the 
alternatives  to  be  considered,  and  the 
related  impacts  to  be  assessed,  should 
be  sent  to  The  Authority  by  December 
24,  2008.  See  ADDRESSES  below. 

Scoping  Meetings:  Meetings  to  accept 
comments  on  the  scope  of  the  EIS  will 
be  held  on  December  4  and  December  6, 
2008  at  the  locations  given  below.  On 
December  4,  2008,*  the  public  scoping 
meeting  will  begin  at  6  p.m.  and 
continue  until  8  p.m.  or  until  all  who 
wish  to  provide  oral  comments  have 
been  given  the  opportunity.  The 
meeting  on  December  6,  2008  will  begin 
at  10  a.m.  and  continue  until  12  p.m.  or 
until  all  who  wish  to  provide  oral 
comments  have  been  given  the 
opportunity. 

The  locations  are  accessible  to  people 
with  disabilities.  A  court  reporter  will 
record  oral  comments.  Forms  will  be 
provided  on  which  to  submit  written 
comments.  Project  staff  will  be  available 
at  the  meeting  to  informally  discuss  the 
EIS  scope  and  the  proposed  project. 
Governmental  agencies  will  be  invited 
to  a  separate  scoping  meeting  to  be  held 
on  December  3,  2008  at  the  San 
Francisco  County  Transportation 
Authority  between  1  p.m.  and  3  p.m. 
ADDRESSES:  Written  comments  on  the 
scope  of  the  EIS,  including  the  project’s 
purpose  and  need,  the  alternatives  to  be 
considered,  and  the  related  impacts  to 
be  assessed,  should  be  sent  to  Zabe 
Bent,  Principal  Transportation  Planner; 
San  Francisco  County  Transportation 
Authority;  100  Van  Ness  Avenue,  26th 
Floor;  San  Francisco,  CA  94102.  Phone: 
(415)  522-4819.  Fax:  (415)  522-4829.  E- 
mail:  EIizabeth.Bent@sfcta.org.  Please 
include  the  name  of  an  appropriate 
contact  person  in  your  agency  for 
continued  EIS  coordination.  Further 
project  information  will  be  available  at 
the  scoping  meetings  and  may  also  be 
obtained  by  calling  (415)  522-4800,  by 
downloading  materials  from  http:// 
www.GearyBRT.org  or  by  e-mailing 
gearybrt@sfcta.org. 

SUPPLEMENTARY  INFORMATION: 

I.  Background/Project  Description 

The  proposed  project  would  be 
located  in  the  Geary  Boulevard  Corridor, 
a  key  east-west  transportation  corridor 
in  the  heart  of  the  City  and  County  of 
San  Francisco.  Geary  Boulevard  is  an 
important  roadway  and  transit  route 
serving  high-density  commercial  and 
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residential  areas  along  its  length  from 
Market  Street  on  the  east  to  Pacific 
Ocean  on  the  west.  The  project  aims  to 
improve  travel  times  and  reliability  in 
the  portion  of  the  transit  corridor 
located  between  the  Transbay  Terminal 
on  the  east  (at  First  and  Mission  Streets) 
and  33rd  Avenue  on  the  west;  special 
focus  will  be  on  the  segment  located 
west  of  Van  Ness  Avenue  which  is  the 
most  congested  portion  of  the  corridor. 
The  roadway  serves  as  a  major 
thoroughfare  for  local  traffic  as  well  as 
through  traffic,  carrying  over  50,000 
transit  trips  per  day,  between  30,000 
and  65,000  auto  trips  daily  depending 
on  the  location  on  the  corridor,  and 
thousands  of  pedestrian  and  bicycle 
trips.  Transit  service  is  provided  by 
Muni  route  38-Geary  (including  38L, 
38AX,  and  38BX),  and  by  Golden  Gate 
Transit  (based  in  Marin  County),  which 
operates  commute  service  and  limited 
all-day  service  into  San  Francisco  on 
Geary  Boulevard.  Unlike  many  transit 
routes  that  primarily  serve  commuters, 
transit  ridership  on  Geary  Boulevard  is 
consistently  high  throughout  the  day,  on 
both  weekdays  and  weekends,  and  in 
both  the  eastbound  and  westbound 
directions.  A  number  of  major  north- 
south  transit  routes  cross  Geary 
Boulevard  and  generate  major  bus-to- 
bus  transfers  with  Geary  Boulevard 
services,  including  Muni  lines  22-  • 
Fillmore,  49-Van  Ness,  30-Stockton, 
and  14-Mission  (including  14L  and 
14X),  and  the  Muni  Metro  T-Line 
(formerly  15-Third).  In  addition  to  the 
routes  on  and  perpendicular  to  Geary 
Boulevard,  routes  that  operate  within  a 
few  blocks  of  Geary  Boulevard  are 
considered  part  of  the  broader  Geary 
corridor,  including  1-California 
(including  lAX  and  IBX),  2-Clement, 
3-Jackson,  4-Sutter,  and  31-Balboa. 

Traffic  congestion  in  mixed-flow 
traffic  lanes  and  transit  overcrowding 
result  in  poor  transit  service  reliability 
and  low  average  bus  speeds,  currently 
just  8  to  10  miles  per  hour  for  Muni 
Route  38-Geary.  Bus  reliability  is  poor, 
with  high  variation  in  headways  and 
bunching.  Buses  serve  as  much  as  25%  ' 
of  the  trips  made  in  the  Geary  Boulevard 
corridor  in  the  PM  peak  hour,  with  the 
highest  passenger  loads  between 
Fillmore  Street  and  Van  Ness  Avenue. 
For  all  neighborhoods  in  the  corridor, 
walking  also  accounts  for  a  large 
percentage  of  trips.  The  non-auto  mode 
share  in  the  neighborhoods  located  in 
the  heart  of  the  city  is  as  follows:  The 
Tenderloin  is  over  50%  bike,  walk  and 
transit;  in  the  Western  Addition/ 
Japantown,  it  is  40%;  and  in  the 
Richmond  it  is  just  over  30%.  In  spite 
of  high  transit  ridership  and  high 


pedestrian  use,  much  of  the  current 
roadway  layout  and  traffic  signal 
infrastructure  on  Geary  primarily 
benefits  motorists  more  than  it  benefits 
transit  riders  and  pedestrians.  A  major 
project  purpose  is,  therefore,  to  improve 
its  walkability  and  livability. 

Geary  Boulevard  has  been  identified 
as  a  high  priority  transit  improvement 
corridor  in  a  number  of  planning  studies 
and  funding  actions  by  the  Gity  and 
County  of  San  Francisco.  The 
Authority’s  Four  Corridors  Plan  (1995) 
and  Muni’s  Vision  for  Rapid  Transit 
(2000)  and  Transit  Effectiveness  Project 
(2008)  identify  Geary  Boulevard  as  a 
priority  corridor  for  rapid  transit 
improvements.  Along  with  two  other 
key  transit  corridors,  Geary  Boulevard 
was  designated  for  BRT  improvements 
in  the  New  Expenditure  Plan  for  San 
Francisco,  approved  in  November  2004 
by  voters  as  Proposition  K,  the 
reauthorization  of  the  City’s  half-cent 
transportation  sales  tax  measure.  The 
Expenditure  Plan  is  the  investment 
component  of  the  2004  San  Francisco 
Countywide  Transportation  Plan,  which 
sets  forth  the  city’s  “blueprint  to  guide 
the  development  of  transportation 
funding  priorities  and  policy’’  with  a 
'key  objective  being  the  promotion  and 
implementation  of  San  Francisco’s 
Transit  First  policy  through  the 
development  of  a  network  of  fast, 
reliable  transit  including  bus  rapid 
transit.  The  Geary  Corridor  BRT  Study 
(the  Feasibility  Study)  was  initiated  in 
2004,  completed  in  2007,  and  evaluated 
the  feasibility  of  four  alternative  BRT 
configurations  on  Geary  Boulevard.  A 
Transportation  Systems  Management 
(TSM)  and  three  full-featured  BRT 
alternatives  were  developed  and 
compared  with  a  No  Project  scenario,  in 
conjunction  with  a  comprehensive 
public  and  agency  participation 
program.  The  Feasibility  Study  found 
that  all  the  BRT  configurations  studied 
would  be  feasible  on  Geary  and 
recommended  an  environmental 
analysis  and  further  technical  design 
work  to  identify  a  preferred  alternative. 
The  alternatives— and  others  identified 
through  the  scoping  process — will  be 
addressed  in  the  proposed  project  EIS. 

As  discussed  above,  previous  studies 
and  documents  relevant  to  this  action 
include  the  recently  completed  Geary 
Boulevard  BRT  Feasibility  Study  (June 
2007);  2005  Prop  K  Strategic  Plan 
(March  2005);  2004  San  Francisco 
Gountywide  Transportation  Plan 
(adopted  July  20,  2004),  and  the  New 
Transportation  Expenditure  Plan  for  San 
Francisco  (Proposition  K,  approved 
November  4,  2003).  These  documents 
describe  the  planning  and  funding  for 
transportation  improvements  in  San 


Francisco,  including  BRT  in  major  bus 
corridors. 

II.  Scoping 

The  FTA  and  The  Authority  invite  all 
interested  individuals,  organizations, 
and  Federal,  State,  and  local 
governmental  agencies  to  comment  on 
the  project’s  purpose  and  need,  the 
alternatives  to  be  considered  in  the  EIS 
and  the  impacts  to  be  evaluated.  During 
the  scoping  process,  comments  on  the 
proposed  statement  of  purpose  and  need 
should  address  its  completeness  and 
adequacy.  Comments  on  the  alternatives 
should  propose  alternatives  that  would 
satisfy  the  purpose  and  need  at  less  cost 
or  with  greater  effectiveness  or  less  ^ 
environmental  or  community  impact 
and  were  not  previously  studied  and 
eliminated  for  good  cailse.  At  this  time, 
comments  should  focus  on  the  scope  of 
the  NEPA  review  and  should  not  state 
a  preference  for  a  particular  alternative. 
The  best  opportunity  for  that  type  of 
input  will  be  after  the  release  of  the 
draft  EIS. 

Following  the  scoping  process,  public 
outreach  activities  with  interested 
parties  or  groups  will  continue 
throughout  the  duration  of  work  on  the 
EIS.  The  project  Web  site,  http:// 
w'ww. Geary BRT.org,  will  be  updated 
periodically  to  reflect  the  status  of  the 
project.  Additional  opportunities  for 
public  participation  will  be  announced 
through  mailings,  notices, 
advertisements,  and  press  releases. 
Those  wishing  to  be  placed  on  the 
project  mailing  list  may  do  so  by 
registering  on  the  Web  site  at  http:// 
www.GearyBRT.org,  or  by  calling  (415) 
522-4819. 

Public  and  agency  scoping  meetings 
to  be  held  on: 

Thursday,  December  4,  2008,  Self 
Help  for  the  Elderly,  Jackie  Chan 
Activity  Center,  408 — 22nd  Avenue  (at 
Geary),  6-8  p.m. 

Saturday,  December  6,  2008, 
Tenderloin  Community  School,  627 
Turk  Street  (at  Polk),  10  a.m.-12  p.m. 

An  agency  scoping  meeting  will  be 
held  on: 

Wednesday,  December  3,  2008,  San 
Francisco  County  Transportation 
Authority,  100  Van  Ness  Avenue,  26th 
Floor  (at  Fell),  1-3  p.m. 

Comments  on  issues  and  impacts  to 
be  considered  in  preparation  of  the  EIS 
will' be  recorded. 

III.  Purpose  and  Need 

The  Authority  adopted  as  part  of  the 
2004  County  wide  Transportation  Plan 
and  its  investment  componept,  the  New 
Expenditure  Plan  for  San  Francisco,  a 
BRT  strategy  for  expanding  rapid  transit 
service  in  San  Francisco.  The  BRT 
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network  is  intended  to  address  the 
following  purpose: 

1.  Support  the  city’s  growth  and 
development  needs; 

2.  Better  serve  existing  transit  riders 
and  stem  and  reverse  the  trend  toward 
transit  mode  share  loss;  and 

3.  Improve  the  operational  efficiency 
and  cost  effectiveness  of  the 
transportation  system. 

A  BRT  network  can  meet  those  goals 
by: 

•  Improving  transit  levels  of  service 
cost  effectively; 

•  Strengthening  rapid  transit  services; 

•  Raising  the  cost  effectiveness  of 
Muni  service  and  operational  efficiency 
of  transit  preferential  streets;  and 

•  Contributing  to  the  livability  of  BRT 
corridors. 

IV.  Alternatives 

Alternatives  to  be  reviewed  in  the  EIS 
include  a  (1)  combined  No-Project/ 
Transportation  Systems  Management 
(TSM)  Alternative,  which  would 
include  low-cost  improvements  to 
corridor  bus  services,  such  as  bus  stop 
amenities  and  limited  transit  signal 
priority;  (2)  a  Geary  BRT  Alternative, 
which  will  include  design  options  for 
the  configuration  of  the  BRT  transitway 
and  stations;  and  (3)  any  additional 
reasonable  alternatives  that  emerge  from 
the  study  process. 

The  No-Project/TSM  Alternative, 
assumes  a  2015  condition  of  land  use 
and  transit  capital  and  service 
improvements  that  are  programmed  or 
planned  to  be  implemented  by  the  San 
Francisco  Municipal  Transportation 
Agency  (SFMTA)  (which  includes  the 
San  Francisco  Municipal  Railway  and 
the  Department  of  Parking  and  Traffic), 
and  other  transit  providers  in  the  study 
area  (e.g..  Golden  Gate  Transit  and  the 
Bay  Area  Rapid  Transit  District,  or 
BART,  a  regional  rail  service  provider). 
For  transit,  these  include  upgraded  bus 
stops  and  passenger  information/ 
communication  systems.  Other  transit 
improvements  could  include  advanced 
traffic  signal  priority  systems  on  Muni 
vehicles,  rationalizing  the  allocation  of 
limited  vs.  local  Muni  service  in  the 
corridor,  expanding  Muni  service  hours 
to  7  p.m.  on  weekdays,  and  enhanced 
Muni  transit  shelters  and  signage. 

The  Geary  BRT  Alternative  would 
include,  among  other  features: 

•  Dedicated  transit  lanes  within  the 
existing  Geary  Boulevard  right-of-way; 

•  Sheltered,  low-platform  passenger 
stations  with  real-time  bus  arrival 
passenger  information  signs,  lighting, 
and  fare  ticketing  machines; 

•  Off-vehicle  self-service  fare  vending 
and  on-board  proof-of-payment 
verification;  and 


•  ’Advanced  transit  traffic  signal 
priority  and  traffic  management  systems 
to  reduce  bus  delays  at  signalized 
intersections  yet  maintain  acceptable 
traffic  flow. 

Preferred  spacing  for  passenger 
stations  would  be  an  average  of  one-half 
mile  between  stops,  with  local  bus 
stations  located  every  800  to  1000  feet. 
BRT  transitway  and  station 
improvements  would  be  made  entirely 
within  existing  public  rights-of-way; 
improvements  outside  of  existing 
public-rights  of  way  are  not  anticipated 
with  the  possible  exception  of  required 
improvements  to  existing  Muni  bus 
storage  and  maintenance  facilities  and 
to  off-alignment  intersections  for 
mitigation  of  project  impacts.  Variations 
in  the  cross-section  for  the  BRT 
transitway  and  the  locations  of  stations 
are  anticipated  and  would  comprise 
design  options  for  the  basic  BRT 
alignment.  A  two-way  transitway  either 
in  the  median  of  Geary  Boulevard  or 
along  the  outside  curbs  (one  eastbound 
BRT  lane  along  the  south  curb/parking 
lane;  one  we.stbound  BRT  lane  along  the 
north  curb/parking  lane)  and, 
correspondingly,  stations  in  the  median 
or  as  extensions  of  the  sidewalk  were 
considered  in  the  Geary  BRT  feasibility 
study  and  warrant  further  evaluation  as 
part  of  the  EIS  and  alternatives  analysis. 
All  BRT  alternatives  considered  would 
be  designed  to  be  “rail-ready”  in  terms 
of  vertical  and  horizontal  clearances  and 
operational  requirements. 

The  Authority,  in  association  with 
SFMTA,  will  evaluate  the  procurement 
of  modern  low-floor  high-capacity 
vehicles  that  would  be  assigned  to  the 
BRT  service  and  have  added  features, 
such  as  two-sided,  multi-door  access, 
passenger  station  docking  assist,  and 
other  amenities.  Streetscape 
improvements,  such  as  enhanced 
landscaping  and  pedestrian  access  along 
Geary  Boulevard,  are  also  included  in 
the  proposed  BRT  project. 

V.  Probable  Effects 

The  EIS  will  evaluate  and  fully 
disclose  the  environmental 
consequences  of  the  construction  and 
operation  of  a  fixed  guideway  transit 
system  in  the  Geary  Transit  Corridor. 
The  EIS  will  evaluate  the  impacts  of  all 
reasonable  alternatives  on  land  use, 
zoning,  residential  and  business 
displacements,  parklands,  economic 
development,  community  disruptions, 
environmental  justice,  aesthetics,  noise, 
vegetation,  water  quality,  wetlands, 
waterways,  floodplains,  hazardous 
waste  materials,  and  cultural,  historic, 
and  archaeological  resources.  To  ensure 
that  all  significant  issues  related  to  this 
proposed  action  are  identified  and 


addressed,  scoping  comments  and 
suggestions  on  more  specific  issues  of 
environmental  or  community  impact  are 
invited  from  all  interested  parties. 
Comments  and  questions  should  be 
directed  to  The  Authority  as  noted  in 
the  ADDRESSES  section  above. 

VI.  FTA  Procedures 

The  EIS  will  be  prepared  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended,  and  its 
implementing  regulations  by  the 
Council  on  Environmental  Quality 
(CEQ)  (40  CFR  parts  1500-1508)  and  by 
the  FTA  and  Federal  Highway 
Administration  (“Environmental  Impact 
and  Related  Procedures”  at  23  CFR  part 
771).  In  accordance  with  FTA  regulation 
and  policy,  the  NEPA  process  will  also 
address  the  requirements  of  other 
applicable  environmental  laws, 
regulations,  and  executive  orders, 
including,  but  not  limited  to:  Federal 
transit  laws  [49  U.S.C.  5301(e),  5323(b), 
and  5324(b)],  Section  106  of  the 
National  Historic  Pre.servation  Act, 
Section  4(f)  (“Protection  of  Public 
Lands”)  of  the  U.S.  Department  of 
Transportation  Act  (49  U.S.C.  303), 
Section  7  of  the  Endangered  Species 
Act,  and  the  Executive  Orders  on 
Environmental  justice.  Floodplain 
Management,  and  Protection  of 
Wetlands. 

Issued  on  November  19,  2008. 

Leslie  T.  Rogers, 

Regional  Administrator,  Region  IX,  Federal 
Transit  Administration. 

IFR  Doc.  E8-27868  Filed  11-21-08;  8:45  am] 
BILLING  CODE  4910-57-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  MAR  AD  2008  0106] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 

ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
BIKINI  KIM. 

SUMMARY:  As  authorized  by  46  U.S.C. 
12121,  the  Secretary  of  Transportation, 
as  represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
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description  of  the  proposed  service,  is 
listed  below. 

The  complete  application  is  given  in 
DOT  docket  MARAD-2008-0106  at 
http://www.reguIations.gov.  Interested 
parties  may  comment  on  the  effect  this 
action  may  have  on  U.S.  vessel  builders 
or  businesses  in  the  U.S.  that  use  U.S.- 
flag  vessels.  If  MARAD  determines,  in 
accordance  with  46  U.S.C.  12121  and 
MARAD’s  regulations  at  46  CFR  Part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter’s  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD’s 
regulations  at  46  CFR  Part  388. 

DATES:  Submit  comments  on  or  before 
December  24,  2008. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2008-0106. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 

U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590.  You  may  also 
send  comments  electronically  via  the 
Internet  at  http://www.reguIations.gov. 
All  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 
E.T.,  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
iMvw.reguIations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joann  Spittle,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  1200  New  Jersey 
Avenue,  SE.,  Room  W2 1-203, 
Washington,  DC  20590.  Telephone  202- 
366-5979. 

SUPPLEMENTARY  INFORMATION:  As 

described  by  the  applicant  the  intended 
service  of  the  vessel  BIKINI  KIM  is: 

Intended  Use:  “Snorkeling,  sailing 
instruction,  pleasure  sailing,  overnight 
anchoraging.” 

Geographic  Region:  “Hawaii  Islands.” 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 


comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78). 

Dated:  November  17,  2008. 

By  order  of  the  Maritime  Administrator. 
Leonard  Sutter, 

Secretary,  Maritime  Administration. 

[FR  Doc.  E8-27821  Filed  11-21-08;  8:45  am) 
BILLING  CODE  4910-S1-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  MARAD  2008  0107] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

agency:  Maritime  Administration, 
Department  of  Transportation. 

ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
SINGAWING. 

SUMMARY:  As  authorized  by  46  U.S.C. 
12121,  the  Secretary  of  Transportation, 
as  represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below. 

The  complete  application  is  given  in 
DOT  docket  MARAD-2008-0107  at 
h ttp://www. regula tions.gov.  Interested 
parties  may  comment  on  the  effect  this 
action  may  have  on  U.S.  vessel  builders 
or  businesses  in  the  U.S.  that  use  U.S.- 
flag  vessels.  If  MARAD  determines,  in 
accordance  with  46  U.S.C.  12121  and 
MARAD’s  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter’s  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD’s 
regulations  at  46  CFR  Part  388. 

DATES:  Submit  comments  on  or  before 
December  24,  2008. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2008-0107. 


Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 

U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590.  You  may  also 
send  comments  electronically  via  the 
Internet  at  http://www.regulations.gov. 
All  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 
E.T.,  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
www.reguIations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joann  Spittle,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  1200  New  Jersey 
Avenue,  SE.,  Room  W2 1-203, 
Washington,  DC  20590.  Telephone  202- 
366-5979. 

SUPPLEMENTARY  INFORMATION:  As 

described  by  the  applicant  the  intended 
service  of  the  vessel  SINGAWING  is: 

Intended  Use:  “6  passenger  charters 
upon  the  inside  passage  from  Olympia 
to  Ketchican  Alaska.” 

Geographic  Region:  “Alaska.” 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78). 

Dated:  November  17,  2008. 

By  order  of  the  Maritime  Administrator. 
Leonard  Sutter, 

Secretary,  Maritime  Administration. 

[FR  Doc.  E8-27822  Filed  11-21-08;  8:45  am) 
BILUNG  CODE  4910-S1-P 


DEPARTMENT  OF  TRANSPORTATION 

Pipeline  and  Hazardous  Materiais 
Safety  Admnistration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Speciai  Permit 

AGENCY:  Pipeline  and  Hazardous 
Materials  Safety  Administration 
(PHMSA),  DOT. 

ACTION:  List  of  applications  for 
modification  of  special  permit. 


SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  special 
permits  from  the  Department  of 
Transportation’s  Hazardous  Material 
Regulations  (49  CFR  part  107,  subpart 
B),  notice  is  hereby  given  that  the  Office 
of  Hazardous  Materials  Safety  has 
received  the  application  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice. 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Request  of 
modifications  of  special  permits  (e.g.,  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes. 


additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  “M”  denote  a 
modification  request.  There  applications 
have  been  separated  from  the  new 
application  for  special  permits  to 
facilitate  processing. 

DATES:  Comments  must  be  received  on 
or  before  December  9,  2008. 

Address  Comments  to:  Record  Center, 
Pipeline  and  Hazardous  Materials  Safety 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 

Modification  Special  Permits 


addressed  stamped  postcard  showing 
the  special  permit  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Records  Center, 
East  Building,  PHH-30,  1200  New 
Jersey  Avenue,  SE.,  Washington,  DC  or 
at  http://dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  modification  of  special  permit  is 
published  in  accordance  with  Part  107 
of  the  Federal  hazardous  materials 
transportation  law  (49  U.S.C.  5117(b): 
49  CFR  1.53(b)). 

Issued  in  Washington,  DC,  on  November 
13,  2008. 

Deimer  F.  Billings,  ' 

Director,  Office  of  Hazardous  Materials 
Special  Permits  and  Approvals. 


1 

Application  No./ 
Docket  No. 

Applicant 

1 

Regulation(s)  affected  j 

Nature  of  special  permit  thereof 

12516-M . 

i 

j 

Poly-Coat  Systems,  Inc. 
Houston,  TX. 

49  CFR  107.503(b)(c):  172.1 
02(c)(3)  B1 5  and  B23; 
173.241  :'T73.242; 

178.345-1;  -2;  -3;  -4;  -7; 
-14;  -15;  178.347-1;  -2;- 
178.348-1;  178.348-2; 
180.405;  180.4  13(d). 

To  modify  the  special  permit  that  authorizes  the  manufac¬ 
ture,  mark,  sale  and  use  of  non-DOT  specification  cargo 
tanks  constructed  of  fiberglass  reinforced  plastic  by  in¬ 
creasing  the  volumetric  capacity. 

14702-M  . 

i 

_ i 

CRI/Criterion,  Inc.  and  its  af¬ 
filiate  businesses  Houston, 
TX. 

49  CFR  178.8  12(a)  and 
178.801(1). 

j 

To  reissue  the  special  permit  originally  issued  on  an  emer¬ 
gency  basis  for  the  transportation  in  commerce  of  ap¬ 
proximately  2,500  UN1IHG2W,  UN11HH2  and 
UNI  1HH2W  certified  intermediate  bulk  containers  that  do 
not  meet  all  the  requirements  of  the  competent  authority 
approval  that  authorized  their  manufacture. 

[FR  Doc.  E8-27594  Filed  11-21-08;  8:45  am) 
BILLING  CODE  4909-6fr-M 


DEPARTMENT  OF  TRANSPORTATION 

Pipeline  and  Hazardous  Materials 
Safety  Administration 

[Docket  ID  PHMSA-2008-0300] 

Pipeline  Safety:  Proper  Identification  of 
Internal  Corrosion  Risk 

AGENCY:  Pipeline  and  Hazardous 
Materials  Safety  Administration 
(PHMSA),  DOT. 

ACTION:  Notice;  Issuance  of  Advisory 
Bulletin. 

SUMMARY:  This  advisory  bulletin 
reminds  operators  of  their 
responsibilities  under  49  CFR 
195.579(a)  and  49  CFR  195.589(c)  with 
respect  to  the  identification  of 
circumstances  under  which  the 
potential  for  internal  corrosion  must  be 
investigated. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Mayberry  by  phone  at  (202)  366- 
5124. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Pipeline,  Inspection,  Protection, 
Enforcement,  and  Safety  Act  of  2006, 
Public  Law  109—468,  Section  22, 
required  PHMSA  to  review  the  internal 
corrosion  control  regulations  to 
determine  if  the  regulations  are 
currently  adequate  to  ensure  that  the 
pipeline  facilities  subject  to  the 
regulations  will  not  present  a  hazard  to 
public  safety  or  the  environment. 
PHMSA  completed  the  required  review 
and  reported  its  results  in  a  Report  to 
Congress  on  June  23,  2008.  To  review 
the  Report,  log  on  to  http:// 
www.phmsa.dot,  click  on  “Pipeline 
Safety  Community,”  then  click  on 
“Reports  to  Congre.ss.”  In  conducting 
this  review,  PHMSA  identified  the  need 
to  emphasize  to  the  regulated 
community  its  responsibilities  with 
respect  to  determining-the  need  for 
internal  corrosion  preventive  and 
mitigative  measures.  Many  technical 
factors  interrelate  in  complex  ways  to 
affect  the  likelihood,  location,  and/or 


aggressiveness  of  internal  corrosion, 
including  the  factors  listed  above. 

Pipeline  safety  regulations  at  49  CFR 
195.579(a)  require  operators  to 
determine  if  the  hazardous  liquids  they 
are  transporting  could  corrode  the 
pipeline  and,  if  so,  take  adequate  steps 
to  mitigate  that  corrosion  potential.  If  an 
operator  fails  to  take  adequate  steps  to 
mitigate  internal  corrosion,  PHMSA 
may  determine  that  the  operator  is  not 
in  compliance  with  49  CFR  part  195. 
Also,  if  the  operator  erroneously 
determines  the  fluid  is  not  corrosive  and 
does  not  take  the  necessary  steps  to 
manage  the  internal  corrosion  threat, 
PHMSA  may  determine  that  the 
operator  is  not  in  compliance  with  49 
CFR  part  195. 

Although  the  base  commodity  may 
not  be  corrosive,  all  hazardous  liquids 
regulated  under  part  195  could  be 
corrosive  during  some  phase  of  the 
production  and/or  manufacturing 
process  when  contaminants  could  be' 
introduced.  Often,  the  only  barrier 
separating  untreated  product  or 
corrosive  materials  from  a  pipeline 
transporting  processed/refined  products 
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is  the  processing  plant  or  refinery. 

These  plants  occasionally  undergo  upset 
conditions  where  all  or  a  portion  of  the 
untreated  product  may  bypass  the 
treatment  process  and  enter  the 
downstream  pipingi  During  those  upset 
conditions,  corrosive  materials  might  be 
introduced  into  the  pipeline  and  could 
create  a  corrosive  condition. 

Pipeline  operators  who  previously 
concluded  that  an  internal  corrosion 
control  program  was  not  needed  should 
critically  re-analyze  operating 
conditions  and  internal  corrosion  risk 
factors  as  described  in  this  advisory  and 
periodically  monitor,  or  otherwise 
reconfirm,  that  the  pipeline  is  free  of 
corrosive  materials.  Operators  should 
perform  a  periodic  system  analysis  and 
document  the  results,  confirming  that 
they  properly  analyzed  the  pipeline  for 
possible  internal  corrosion  precursors. 

In  addition,  operators  should  also 
conduct  periodic  monitoring  for 
changes  that  might  increase  this  risk 
and  identify  possible  sites  of  selective 
internal  corrosion  risks. 

In  addition,  operators  are  required  to 
take  the  following  steps  as  part  of  the 
operator’s  integrity  management 
program: 

•  Examine  and  record  corrosion  data; 

•  Demonstrate  an  understanding  of 
the  risk  of  internal  corrosion; 

•  Identify  the  locations  of  greatest 
risk; 

•  Conduct  integrity  assessments  that 
will  effectively  discover  pipeline  defects 
caused  by  internal  corrosion; 

•  Promptly  repair  or  remediate 
discovered  defects; 

•  Identify  the  root  cause  of 
discovered  internal  corrosion  defects; 
and 

•  Identify  the  need  for  additional  or 
different  preventive  and  mitigative 
measures,  through  mitigation  measures 
such  as  online  pigging  for  removal  of 
the  corrosive  materials  and  injection  of 
corrosion  inhibitors  inline  the  product 
stream. 

PHMSA’s  unique  .statutory  role  in 
pipeline  safety  allows  the  agency  to 
monitor  research  and  operator 
performance  nationwide  and  to  take 
action  through  an  array  of  regulatory 
actions,  including  this  bulletin,  if 
incident  trends  or  other  findings  such  as 
research,  deem  the  actions  necessary. 
PHMSA  will  conduct  a  workshop  on 
internal  corrosion  on  hazardous  liquid 
pipelines  in  the  first  quarter  of  2009. 
Information  on  this  workshop  will  be 
posted  on  the  PHMSA  Web  site. 

II.  Advisory  Bulletin  (ADB-08-08) 

To:  Owners  or  Operators  of  Hazardous 
Liquid  Transmission  Pipelines. 


Subject:  Proper  Identification  of 
Internal  Corrosion  Risk. 

Purpose:  Notice  to  Pipeline  Owners 
and  Operators. 

Advisory:  PHMSA  is  advising 
operators  of  hazardous  liquid 
transmission  pipelines  to  review  and 
analyze  the  following  risk  factors  to 
determine  if  the  commodity  transported 
could  corrode  the  pipeline; 

•  Type  of  commodity; 

•  Flow  rate; 

•  Velocity; 

•  Operating  Pressure; 

•  Topography; 

•  Amount  of  foreign  material  and/or 
contaminants  present  in  the  pipeline 
and/or  commodity  stream  such  as  sand, 
silt,  water,  or  other  materials  that  could 
cause  or  promote  internal  corrosion; 

•  Amount  of  sulfur,  salts,  acids, 
hydrogen  sulfide,  carbon  dioxide  or 
other  corrosive  material  present  and 
corrosive  effect  based  upon  partial 
pressures  of  material  in  the  pipeline; 

•  Presence  of  microbes; 

•  Temperature; 

•  Pipe  configuration,  design,  and 
material  specifications; 

•  Operating  conditions,  including  but 
not  limited  to,  steady  state  conditions, 
slack  line  conditions,  upset  conditions 
in  the  pipeline  system,  and  upset 
conditions  in  upstream  facilities  such  as 
refineries  or  processing  facilities;  and 

•  Any  other  circumstance  or 
condition  that  could  cause,  promote,  or 
increase  the  likelihood  of  internal 
corrosion. 

Significant  changes  to  any  of  the 
above  risk  factors  and  considerations 
must  be  promptly  reflected  in  a  revised 
analysis. 

PHMSA  is  further  advising  operators 
that,  in  accordance  with  49  CFR 
195.589(c),  you  must  maintain  a  record 
of  the  above  analysis  required  by  49 
CFR  195.579(a)  in  sufficient  detail  to 
demonstrate  the  adequacy  of  corrosion 
control  measures  or  that  corrosion 
control  measures  are  not  necessary.  You 
must  retain  these  records  for  at  least  five 
years.  The  records  must  be  readily 
available  for  inspection. 

Issued  in  Washington,  DC  on  November  17, 
2008. 

Jeffrey  D.  W'iese, 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  E8-27869  Filed  11-21-08;  8:45  arn] 
BILLING  CODE  4910-60-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer 
Advocacy  Panel 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Taxpayer  Advocacy  Panel  will  be  held; 
The  Taxpayer  Advocacy  Panel  is 
soliciting  public  comment,  ideas,  and 
suggestions  on  improving  customer 
service  at  the  Internal  Revenue  Service. 
DATES:  The  meeting  will  be  held 
Tuesday,  December  2,  2008,  from  1;15 
to  5  p.m.,  Wednesday;  December  3, 

2008,  from  8  a.m.  to  5  p.m.,  and 
Thursday,  December  4,  2008,  from  8 
a.m.  to  4:15  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anita  Fields  at  (954)  423-7974. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Taxpayer 
Advocacy  Panel  will  be  held  Tuesday, 
December  2,  2008,  from  1:15  to  5  p.m., 
Wednesday,  December  3,  2008,  from  8 
a.m.  to  5  p.m.,  and  Thursday,  December 
4,  2008,  from  8  a.m.  to  4:15  p.m.,  at  the 
Sheraton  National  Hotel  in  Arlington, 
VA.  If  you  would  like  to  have  the 
Taxpayer  Advocacy  Panel  consider  a 
written  statement,  please  call  (954)  423- 
7974,  fax  to  (954)  423-7975,  or  write  to 
Anita  Fields  at  Taxpayer  Advocacy 
Panel,  Room  340,  1000  South  Pine 
Island  Road,  Plantation,  FL,  33324.  or 
you  can  post  comments  to  the  web  site 
at  h ttp://www.im proveirs.org. 

The  agenda  will  include  the 
following:  Discussion  of  various  IRS 
issues. 

Dated:  November  12,  2008. 

Roy  L.  Block, 

Acting  Director.  Taxpayer  Advocacy  Panel. 
[FR  Doc.  E8-278(jl  Filed  11-21-08;  8:45  am] 
BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

[AC-27:  OTS  Nos.  02248  and  114552] 

Midwest  FS&LA  of  St.  Joseph,  St. 
Joseph,  MO;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on 
November  12,  2008,  the  Office  of  Thrift 
Supervision  approved  the  application  of 
Midwest  FS&LA  of  St.  Joseph,  St. 

Joseph,  Missouri,  to  convert  to  the  stock 
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form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
by  appointment  (phone  number:  (202) 
906-5922  or  e-mail: 
public.info@ots.treas.gov)  at  the  Public 
Reading  Room,  1700  G  Street,  NW., 
Washington,  DC  20552,  and  the  OTS 
Midwest  Regional  Office,  225  E.  John 
Carpenter  Freeway,  Suite  500,  Irving, 
Texas  75062-2326. 

Dated:  November  14,  2008. 

By  the  Office  of  Thrift  Supervision. 

Sandra  E.  Evans, 

Federal  Register  Liaison. 

[FR  Doc.  E8-27648  Filed  11-21-08:  8:45  am] 
BILLING  CODE  6720-01-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

[AC-26:  OTS  Nos.  05091  and  H-4541] 

Ocean  Shore  Hoiding  Corporation, 
Ocean  City,  NJ;  Approvai  of 
Conversion  Application 

Notice  is  hereby  given  that  on 
November  12,  2008,  the  Office  of  Thrift 
Supervision  approved  the  application  of 
Ocean  City  Home  Bank,  Ocean  City, 

New  Jersey,  to  convert  to  the  .stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
by  appointment  (phone  number:  202- 


906-5922  or  e-mail 
PubIic.Info@OTS.Treaas.gov)  at  the 
Public  Reading  Room,  1700  G  Street, 
NW.,  Washington,  DC  20552,  and  the 
OTS  Northeast  Regional  Office,  10 
Exchange  Place,  18th  Floor,  Jersey  City, 
New  Jersey  07302. 

Dated:  November  14,  2008. 

By  the  Office  of  Thrift  Supervision. 

Sandra  E.  Evans, 

Federal  Register  Liaison. 

[FR  Doc.  E8-27647  Filed  11-21-08;  8:45  am] 
BILLING  CODE  6720-01-M 
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REGULATORY  INFORMATION  SERVICE  CENTER 

Introduction  to  The  Regulatory  Plan  and  the  Unified 
Agenda  of  Federal  Regulatory  and  Deregulatory  Actions 

agency:  Regulatory  Information  Service  Center. 

ACTION:  Introduction  to  The  Regulatory  Plan  and  the  Unified 
Agenda  of  Federal  Regulatory  and  Deregulatory  Actions. 


SUMMARY:  The  Regulatory  Flexibility  Act  requires  that 
agencies  publish  semiannual  regulatory  agendas  in  the 
Federal  Register  describing  regulatory  actions  they  are 
developing  that  may  have  a  significant  economic  impact  on 
a  .substantial  number  of  small  entities  (5  U.S.C.  602). 
Executive  Order  12866  “Regulatory  Planning  and  Review,” 
signed  September  30,  1993  (58  FR  51735),  as  amended,  and 
Office  of  Management  and  Budget  memoranda 
implementing  section  4  of  that  Order  establish  minimum 
standards  for  agencies’  agendas,  including  specific  types  of 
information  for  each  entry.  Section  4  of  Executive  Order 
12866  also  directs  that  each  agency  prepare,  as  part  of  its 
submission  to  the  fall  edition  of  the  Unified  Agenda,  a 
regulatory  plan  of  the  most  important  significant  regulatory 
actions  that  the  agency  reasonably  expects  to  issue  in 
proposed  or  final  form  during  the  upcoming  fiscal  year.  The 
Regulatory  Plan  (Plan)  and  the  Unified  Agenda  of  Federal 
Regulatory  and  Deregulatory  Actions  (Unified  Agenda)  help 
agencies  fulfill  these  requirements. 

Editions  of  the  Unified  Agenda  prior  to  fall  2007  were 
printed  in  their  entirety  in  the  Federal  Register.  Beginning 
with  the  fall  2007  edition,  the  Internet  is  the  basic  means 
for  conveying  Regulatory  Agenda  information  to  the 
maximum  extent  legally  permissible.  The  complete  Unified 
Agenda  for  fall  2008,  including  The  Regulatory  Plan,  is 
available  to  the  public  at  http://reginfo.gov. 

The  fall  2008  Unified  Agenda  publication  appearing  in  the 
Federal  Register  consists  of  The  Regulatory  Plan  and  agency 
regulatory  flexibility  agendas,  in  accordance  with  the 
publication  requirements  of  the  Regulatory  Flexibility  Act. 
Agency  regulatory  flexibility  agendas  contain  only  those 
Agenda  entries  for  rules  which  are  likely  to  have  a 
significant  economic  impact  on  a  substantial  number  of 
small  entities  and  entries  that  have  been  selected  for 
periodic  review  under  section  610  of  the  Regulatory 
Flexibility  Act. 

The  complete  fall  2008  Unified  Agenda  contains  the  plans 
of  28  Federal  agencies  and  the  regulatory  agendas  for  these 
and  33  other  Federal  agencies. 

ADDRESSES:  Regulatory  Information  Service  Center  (MI), 
General  Services  Administration,  1800  F  Street  NW.,  Suite 
3039,  Washington,  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT:  For  further  information 
about  specific  regulatory  actions,  please  refer  to  the  Agency 
Contact  listed  for  each  entry. 

To  provide  comment  on  or  to  obtain  further  information 
about  this  publication,  contact:  John  C.  Thomas,  Executive 
Director,  Regulatory  Information  Service  Center  (MI), 

General  Services  Administration,  1800  F  Street  NW.,  Suite 
3039,  Washington,  DC  20405,  (202)  482-7340.  You  may  also 
send  comments  to  us  by  e-mail  at: 

RISC@gsa.gov 

SUPPLEMENTARY  INFORMATION: 
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Department  of  Justice  .  71391 

Department  of  Labor  .  71395 

Department  of  Transportation  .  71401 

Other  Executive  Agencies 

Environmental  Protection  Agency  .  71423 

General  Services  Administration .  71435 

National  Foundation  on  the  Arts  and  the  Humanities 

Institute  of  Museum  and  Library  Services .  71439 

National  Endowment  for  the  Arts  .  71441 
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Office  of  Personnel  Management  .  71443 

Small  Business  Administration .  71447 


Joint  Authority 

Department  of  Defense/General  Services 
•  Administration/National  Aeronautics  and  Space  Administra¬ 


tion  (Federal  Acquisition  Regulation)  .  71453 

A 

Independent  Regulatory  Agencies 

Federal  Communications  Commission  .  71457 

Federal  Reserve  System .  71503 

National  Credit  Union  Administration  .  71507 

Nuclear  Regulatory  Commission .  71 509 

Securities  and  Exchange  Commission  .  71513 


INTRODUCTION  TO  THE  REGULATORY  PLAN  AND  THE 
UNIFIED  AGENDA  OF  FEDERAL  REGULATORY  AND 
DEREGULATORY  ACTIONS 

1.  What  Are  The  Regulatory  Plan  and  the  Unified  Agenda? 

The  Regulatory  Plan  serves  as  a  defining  statement  of  the 
Administration’s  regulatory  and  deregulatory  policies  and 
priorities.  The  Plan  is  part  of  the  fall  edition  of  the  Unified 
Agenda.  Each  participating  agency’s  regulatory  plan 
contains;  (1)  A  narrative  statement  of  the  agency’s  regulatory 
priorities  and,  for  most  agencies,  (2)  a  description  of  the 
most  important  significant  regulatory  and  deregulatory 
actions  that  the  agency  reasonably  expects  to  issue  in 
proposed  or  final  form  during  the  upcoming  fiscal  year.  This 
edition  includes  the  regulatory  plans  of  28  agencies. 

The  Unified  Agenda  provides  information  about 
regulations  that  the  Government  is  considering  or  reviewing. 
The  Unified  Agenda  has  appeared  in  the  Federal  Register 
twice  each  year  since  1983  and  has  been  available  online 
since  1995.  In  order  to  further  the  Administration’s 
commitment  to  use  modem  technology  to  deliver  better 
service  to  the  American  people  for  lower  cost,  beginning 
with  the  fall  2007  edition,  the  Internet  is  the  basic  means 
for  conveying  Regulatory  Agenda  information  to  the 
maximum  extent  legally  permissible.  The  complete  Unified 
Agenda,  including  The  Regulatory  Plan,  is  available  to  the 
public  at  http://reginfo.gov.  The  online  Unified  Agenda 
offers  flexible  search  tools  and  will  soon  offer  access  to  the 
entire  historic  Unified  Agenda  database. 

The  fall  2008  Unified  Agenda  publication  appearing  in  the 
Federal  Register  consists  of  The  Regulatory  Plan  and  agency 
regulatory  flexibility  agendas,  in  accordance  with  the 
publication  requirements  of  the  Regulatory  Flexibility  Act. 
Agency  regulatory  flexibility  agendas  contain  only  those 
Agenda  entries  for  rules  which  are  likely  to  have  a 
significant  economic  impact  on  a  substantial  number  of 
small  entities  and  entries  that  have  been  selected  for 
periodic  review  under  section  610  of  the  Regulatory 
Flexibility  Act.  Printed  entries  display  only  the  fields 
required  by  the  Regulatory  Flexibility  Act.  Complete  agenda 
information  for  those  entries  appears,  in  a  uniform  format, 
in  the  online  Unified  Agenda  at  http://reginfo.gov. 

These  publication  formats  meet  the  publication  mandates 
of  the  Regulatory  Flexibility  Act  and  Executive  Order  12866, 
as  amended,  as  well  as  move  the  Agenda  process  toward  the 
Administration’s  goal  of  e-Government,  while  providing  a 
substantial  reduction  in  printing  costs  compared  with  prior 
editions.  The  current  format  does  not  reduce  the  amount  of 
information  available  to  the  public,  but  it  does  limit  most 
of  the  content  of  the  Agenda  to  online  access.  The  complete 
online  edition  of  the  Unified  Agenda  includes  regulatory 
agendas  from  61  Federal  agencies.  Agencies  of  the  United 
States  Congress  are  not  included. 


The  following  agencies  have  no  entries  identified  for 
inclusion  in  the  printed  regulatory  flexibility  agenda.  An 
asterisk  (*)  indicates  agencies  that  appear  in  the  Regulatory 
Plan.  The  regulatory  agendas  of  these  agencies  are  available 
to  the  public  at  http://reginfo.gov. 

Department  of  Defense  * 

Department  of  Education  *  ' 

Department  of  Energy  * 

Department  of  the  Interior  * 

Department  of  State 
Department  of  the  Treasury  * 

Department  of  Veterans  Affairs  * 

Agency  for  International  Development 

Architectural  and  Transportation  Barriers  Compliance 
Board 

Commission  on  Civil  Rights  • 

Commodity  Futures  Trading  Commission 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Consumer  Product  Safety  Commission  * 

Corporation  for  National  and  Community  Service 

Court  Services  and  Offender  Supervision  Agency  for  the 
District  of  Columbia 

Equal  Employment  Opportunity  Commission  * 

Farm  Credit  Administration 
Farm  Credit  System  Insurance  Corporation 
Federal  Council  on  the  Arts  and  the  Humanities 
Federal  Deposit  Insurance  Corporation 
Federal  Energy  Regulatory  Commission 
Federal  Housing  Finance  Agency 
Federal  Housing  Finance  Board 
Federal  Maritime  Commission  * 

Federal  Mediation  and  Conciliation  Service 
Federal  Trade  Commission  * 

National  Aeronautics  and  Space  Administration  * 

National  Archives  and  Records  Administration  * 

National  Endowment  for  the  Humanities 
National  Indian  Gaming  Commission  * 

National  Science  Foundation 

Office  of  Federal  Housing  Enterprise  Oversight 

Office  of  Government  Ethics 

Office  of  Management  and  Budget 

Peace  Corps 

Pension  Benefit  Guaranty  Corporation  * 

Postal  Regulatory  Commission  * 

■Railroad  Retirement  Board 
Selective  Service  System 
Social  Security  Administration  * 

Surface  Transportation  Board 

The  Regulatory  Information  Service  Center  (the  Center) 
compiles  tlie  Plan  and  the  Unified  Agenda  for  the  Office  of 
Information  and  Regulatory  Affairs  (OIRA),  part  of  the  Office 
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of  Management  and  Budget.  OIRA  is  responsible  for 
overseeing  the  Federal  Government’s  regulatory,  paperwork, 
and  information  resource  management  activities,  including 
implementation  of  Executive  Order  12866.  The  Center  also 
provides  information  about  Federal  regulatory  activity  to  the 
President  and  his  Executive  Office,  the  Congress,  agency 
managers,  and  the  public. 

The  activities  included  in  the  Agenda  are,  in  general, 
those  that  will  have  a  regulatory  action  within  the  next  12 
months.  Agencies,  may  choose  to  include  activities  that  will 
have  a  longer  timeframe  than  12  months.  Agency  agendas 
also  show  actions  or  reviews  completed  or  withdrawn  since 
the  last  Unified  Agenda.  Executive  Order  12866  does  not 
require  agencies  to  include  regulations  concerning  military 
or  foreign  affairs  functions  or  regulations  related  to  agency 
organization,  management,  or  personnel  matters. 

Agencies  prepared  entries  for  this  publication  to  give  the 
public  notice  of  their  plans  to  review,  propose,  and  issue 
regulations.  They  have  tried  to  predict  their  activities  over 
the  next  12  months  as  accurately  as  possible,  but  dates  and 
schedules  are  subject  to  change.  Agencies  may  withdraw 
some  of  the  regulations  now  under  development,  and  they 
may  issue  or  propose  other  regulations  not  included  in  their 
agendas.  Agency  actions  in  the  rulemaking  process  may 
occur  before  or  after  the  dates  they  have  listed.  The 
Regulatory  Plan  and  the  Unified  Agenda  do  not  create  a 
legal  obligation  on  agencies  to  adhere  to  schedules  in  this 
publication  or  to  confine  their  regulatory  activities  to  those 
regulations  that  appear  within  it. 

II.  Why  Are  The  Regulatory  Plan  and  the  Unified  Agenda 
Published? 

The  Regulatory  Plan  and  the  Unified  Agenda  help 
agencies  comply  with  their  obligations  under  the  Regulatory 
Flexibility  Act  and  various  Executive  orders  and  other 
statutes. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  requires  agencies  to  identify 
those  rules  that  may  have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  (5  U.S.C.  602). 
Agencies  meet  that  requirement  by  including  the 
information  in  their  submissions  for  the  Unified  Agenda. 
Agencies  may  also  indicate  those  regulations  that  they  are 
reviewing  as  part  of  their  periodic  review  of  existing  rules 
under  the  Regulatory  Flexibility  Act  (5  U.S.C.  610). 

Executive  Order  13272  entitled  “Proper  Consideration  of 
Small  Entities  in  Agency  Rulemaking,”  signed  August  13, 
2002  (67  FR  53461)  provides  additional  guidance  on 
compliance  with  the  Act. 

Executive  Order  12866 

Executive  Order  12866  entitled  “Regulatory  Planning  and 
Review,”  signed  September  30,  1993  (58  FR  51735)  requires 
covered  agencies  to  prepare  an  agenda  of  all  regulations 
under  development  or  review.  The  Order  also  requires  that 
certain  agencies  prepare  annually  a  regulatory  plan  of  their 
“most  important  significant  regulatory  actions,”  which 
appears  as  part  of  the  fall  Unified  Agenda.  The  requirements 
for  regulatory  plans  were  amended  by  Executive  Order 
13422  entitled  “Further  Amendment  to  Executive  Order 
1286(j  on  Regulatory  Planning  and  Review,”  signed  January 
18,  2007  (72  FR  2763). 

Executive  Order  13132 

Executive  Order  13132  entitled  “Federalism,”  signed 
August  4,  1999  (64  FR  43255)  directs  agencies  to  have  an 
accountable  process  to  ensure  meaningful  and  timely  input 
by  State  and  local  officials  in  the  development  of  regulatory 


policies  that  have  “federalism  implications”  as  defined  in 
the  Order.  Under  the  Order,  an  agency  that  is  proposing 
regulations  with  federalism  implications,  which  either 
preempt  State  law  or  impose  nonstatutory  unfunded 
substantial  direct  compliance  costs  on  State  and  local 
governments,  must  considt  with  State  and  local  officials 
early  in  the  process  of  developing  the  regulation.  In 
addition,  the  agency  must  provide  to  the  Director  of  the 
Office  of  Management  and  Budget  a  federalism  summary 
impact  statement  for  such  regulations,  which  consists  of  a 
description  of  the  extent  of  the  agency's  prior  consultation 
with  State  and  local  officials,  a  summary  of  their  concerns 
and  the  agency’s  position  supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent  to  which  those 
concerns  have  been  met.  As  part  of  this  effort,  agencies 
include  in  their  submissions  for  the  Unified  Agenda 
information  on  whether  their  regulatory  actions  may  have 
an  effect  on  the  various  levels  of  government  and  whether 
those  actions  have  federalism  implications. 

Unfunded  Mandates  Reform  Act  of  1995 

The  Unfunded  Mandates  Reform  Act  of  1995  (Pub.  L.  104- 
4,  title  II)  requires  agencies  to  prepare  written  assessments 
of  the  costs  and  benefits  of  significant  regulatory  actions 
“that  may  result  in  the  expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the  private  sector,  of 
$100,000,000  or  more  ...  in  any  1  year  .  .  .  .”  The 
requirement  does  not  apply  to  independent  regulatory 
agencies,  nor  does  it  apply  to  certain  subject  areas  excluded 
by  section  4  of  the  Act.  Affected  agencies  identify  in  the 
Unified  Agenda  those  regulatory  actions  they  believe  are 
subject  to  title  II  of  the  Act. 

Executive  Order  1321 1 

Executive  Order  1321 1  entitled  “Actions  Concerning 
Regulations  That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use,”  signed  May  18,  2001  (66  FR  28355) 
directs  agencies  to  provide,  to  the  extent  possible, 
information  regarding  the  adverse  effects  that  agency  actions 
may  have  on  the  supply,  distribution,  and  use  of  energy. 
Under  the  Order,  the  agency  must  prepare  and  submit  a 
Statement  of  Energy  Effects  to  the  Administrator  of  the 
Office  of  Information  and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  for  “those  matters  identified  as 
significant  energy  actions.”  As  part  of  this  effort,  agencies 
may  optionally  include  in  their  submissions  for  the  Unified 
Agenda  information  on  whether  they  have  prepared  or  plan 
to  prepare  a  Statement  of  Energy  Effects  for  their  regulatory 
actions. 

Small  Business  Regulatory  Enforcement  Fairness  Act 

The  Small  Business  Regulatory  Enforcement  Fairness  Act 
(Pub.  L.  104-121,  title  II)  established  a  procedure  for 
congressional  review  of  rules  (5  U.S.C.  801  et  seq.),  which 
defers,  unless  exempted,  the  effective  date  of  a  “major”  rule 
for  at  least  60  days  from  the  publication  of  the  final  rule 
in  the  Federal  Register.  The  Act  specifies  that  a  rule  is 
“major”  if  it  has  resulted  or  is  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million  or  more  or  meets 
other  criteria  specified  in  that  Act.  The  Act  provides  that 
the  Administrator  of  OIRA  will  make  the  final  determination 
as  to  whether  a  rule  is  major. 

III.  How  Are  The  Regulatory  Plan  and  the  Unified  Agenda 
Organized? 

The  Regulatory  Plan  appears  in  part  II  of  a  daily  edition 
of  the  Federal  Register.  The  Plan  is  a  single  document 
beginning  with  an  introduction,  followed  by  a  table  of 
contents,  followed  by  each  agency’s  section  of  the  Plan. 
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Following  the  Plan  in  the  Federal  Register,  as  separate  parts, 
are  tlie  regulatory  flexibility  agendas  for  each  agency  whose 
agenda  includes  entries  for  rules  which  are  likely  to  have 
a  significant  economic  impact  on  a  substantial  number  of 
small  entities  or  rules  that  have  been  selected  for  periodic 
review  undei  section  610  of  the  Regulatory  Flexibility  Act. 
Each  printed  agenda  appears  as  a  separate  part.  The  sections 
of  the  Plan  and  the  parts  of  the  Unified  Agenda  are 
organized  alphabetically  in  four  groups:  Cabinet 
departments;  other  executive  agencies;  the  Federal 
Acquisition  Regulation,  a  joint  authority  (Agenda  only);  and 
independent  regulatory'  agencies.  Agencies  may  in  turn  be 
divided  into  subagencies.  Each  printed  agency  agenda  has 
a  table  of  contents  listing  the  agency’s  printed  entries  that 
follow. 

Each  agency’s  section  of  the  Plan  contains  a  narrative 
statement  of  regulatory  priorities  and,  for  mo.st  agencies,  a 
description  of  the  agency’s  most  important  significant 
regulatory’  and  deregulatory  actions.  Each  agency’s  part  of 
the  Agenda  contains  a  preamble  providing  information 
specific  to  that  agency  plus  descriptions  of  the  agency’s 
regulatory  and  deregulatory  actions. 

The  online,  complete  Unified  Agenda  contains  the 
preambles  of  all  participating  agencies.  Unlike  the  printed 
edition,  the  online  Agenda  has  no  fixed  ordering.  In  the 
online  Agenda,  users  can  select  the  particular  agencies 
whose  agendas  they  want  to  see.  Users  have  broad  flexibility 
to  speciN  the  characteristics  of  the  entries  of  interest  to  them 
by  choosing  the  desired  responses  to  individual  data  fields. 
To  see  a  listing  of  all  of  an  agency’s  entries,  a  user  can  select 
the  agency  without  specifying  any  particular  characteristics 
of  entries. 

Each  entry  in  the  Agenda  is  associated  with  one  of  five 
rulemaking  stages.  In  the  Plan,  only  the  first  three  stages  are 
applicable.  Some  agencies  use  subheadings  to  identify' 
regulations  that  are  grouped  according  to  particular  topics. 
The  rulemaking  stages  are: 

1.  Prerule  Stage  ^  actions  agencies  will  undertake  to 
determine  whether  or  how  to  initiate  rulemaking.  Such 
actions  occur  prior  to  a  Notice  of  Proposed  Rulemaking 
(NPRM)  and  may  include  Advance  Notices  of  Proposed 
Rulemaking  (ANPRMs)  and  reviews  of  existing 
regulations. 

2.  Proposed  Rule  Stage  —  actions  for  which  agencies  plan 
to  publish  a  Notice  of  Proposed  Rulemaking  as  the  next 
step  in  their  rulemaking  process  or  for  w'hich  the  closing 
date  of  the  NPRM  Comment  Period  is  the  next  step. 

3.  Final  Rule  Stage  —  actions  for  which  agencies  plan  to 
publish  a  final  rule  or  an  interim  final  rule  or  to  take  other 
final  action  as  the  next  step. 

4.  Long-Term  Actions  —  items  under  development  but  for 
which  the  agency  does  not  expect  to  have  a  regulatory 
action  within  the  12  months  after  publication  of  this 
edition  of  the  Unified  Agenda.  Some  of  the  entries  in  this 
section  mav  contain  abbreviated  information. 

5.  Completed  Actions  —  actions  or  reviews  the  agency  has 
completed  or  withdrawn  since  publishing  its  last  agenda. 
This  section  also  includes  items  the  agency  began  and 
completed  between  issues  of  the  Agenda. 

A  bullet  (•)  preceding  the  title  of  an  entry  indicates  that 
the  entry  is  appearing  in  the  Unified  Agenda  for  the  first 
time. 

In  the  printed  edition,  all  entries  are  numbered 
sequentially  from  the  beginning  to  the  end  of  the 
publication.  The  sequence  number  preceding  the  title  of 
each  entry  identifies  the  location  of  the  entry  in  this  edition. 
This  sequence  number  is  used  as  the  reference  in  the  printed 


table  of  contents.  Sequence  numbers  are  not  used  in  the 
online  Unified  Agenda  because  the  unique  Regulation 
Identifier  Number  (RIN)  is  able  to  provide  this  cross- 
reference  capability. 

Editions  of  the  Unified  Agenda  prior  to  fall  2007 
contained  several  indexes,  which  identified  entries  with 
various  characteristics.  These  included  regulatory  actions  for 
which  agencies  believe  that  the  Regulatory  Flexibility  Act 
may  require  a  Regulatory  Flexibility  Analysis,  actions 
selected  for  periodic  review  under  section  6, 10(c)  of  the 
Regulatory  Flexibility  Act,  and  actions  that  may  have 
federalism  implications  as  defined  in  Executive  Order  13132 
or  other  effects  on  levels  of  government.  These  indexes  are 
no  longer  compiled,  because  users  of  the  online  Unified 
Agenda  have  the  flexibility  to  search  for  entries  with  any 
combination  of  desired  characteristics.  The  online  edition 
retains  the  Unified  Agenda’s  subject  index  based  on  the 
Federal  Register  Thesaurus  of  Indexing  Terms.  In  addition, 
online  users  have  the  option  of  searching  Agenda  text  fields 
for  words  or  phrases. 

IV.  What  Information  Appears  for  Each  Entry? 

All  entries  in  the  Unified  Agenda  contain  uniform  data 
elements  including,  at  a  minimum,  the  following 
information: 

Title  of  the  Regulation  —  a  brief  description  of  the  subject 
of  the  regulation.  In  the  printed  edition,  the  notation 
“Section  610  Review”  following  the  title  indicates  that  the 
agency  has  selected  the  rule  for  its  periodic  review  of 
existing  rules  under  the  Regulatory  P’lexibility  Act  (5  U.S.C. 
6ip(c)).  Some  agencies  have  indicated  completions  of 
section  610  reviews  or  rulemaking  actions  resulting  from 
completed  section  610  reviews.  In  the  online  edition,  these 
notations  appear  as  separate  fields. 

Priority —  an  indication  of  the  significance  of  the 
regulation.  Agencies  assign  each  entry  to  one  of  the 
follow  ing  five  categories  of  significance. 

(1)  Economically  Significant 

As  defined  in  Executive  Order  12866,  a  rulemaking  action 
that  will  have  an  annual  effect  on  the  economy  of  Si 00 
million  or  more  or  will  adversely  affect  in  a  material  way 
the  ec:onomy,  a  sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal  governments  or 
communities.  The  definition  of  an  “economically 
significant”  rule  is  similar  but  not  identical  to  the 
definition  of  a  “major”  rule  under  5  U.S.C.  801  (Pub.  L. 
104-121).  (See  below.) 

(2)  Other  Significant 

A  rulemaking  that  is  not  Economically  Significant  but  is 
considered  Significant  by  the  agency.  This  category 
includes  rules  that  the  agency  anticipates  will  be  reviewed 
un.der  Executive  Order  12866  or  rules  that  are  a  priority 
of  the  agency  head.  These  rules  may  or  may  not  be 
included  in  the  agency’s  regulatory  plan. 

(3)  Substantive,  Nonsignificant 

A  rulemaking  that  has  substantive  impacts  but  is  neither 
Significant,  nor  Routine  and  Frequent,  nor 
Informational/Administrative/Other. 

(4)  Routine  and  Frequent 

A  rulemaking  that  is  a  specific  case  of  a  multiple  recurring 
application  of  a  regulatory  program  in  the  Code  of  Federal 
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Regulations  and  that  does  not  alter  the  body  of  the 
regulation. 

(5)  Informational/ Administrative/ Other 

A  rulemaking  that  is  primarily  informational  or  pertains 
to  agency  matters  not  central  to  accomplishing  the 
agency’s  regulatory  mandate  hut  that  the  agency  places  in 
the  Unified  Agenda  to  inform  the  public  of  the  activity. 

Major —  whether  the  rule  is  “major”  under  5  U.S.C.  801 
(Pub.  L.  104-121)  because  it  has  resulted  or  is  likely  to  result 
in  an  annual  effect  on  the  economy  of  $100  million  or  more 
or  meets  other  criteria  specified  in  that  Act.  The  Act 
provides  that  the  Administrator  of  the  Office  of  Information 
and  Regulatory  Affairs  will  make  the  final  determination  as 
to  whether  a  rule  is  major? 

Unfunded  Mandates  —  whether  the  rule  is  covered  by 
section  202  of  the  Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  The  Act  requires  that,  before  issuing  an 
NPRM  likely  to  result  in  a  mandate  that  may  result  in 
expenditures  by  State,  local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector  of  more  than  $100  million 
in  1  year,  agencies,  other  than  independent  regulatory 
agencies,  shall  prepare  a  written  statement  containing  an 
assessment  of  the  anticipated  costs  and  benefits  of  the 
Federal  mandate. 

Legal  Authority —  the  section(s)  of  the  United  States  Code 
(U.S.C.)  or  Public  Law  (Pub.  L.)  or  the  Executive  order  (E.O.) 
that  authorize(s)  the  regulatory  action.  Agencies  may 
provide  popular  name  references  to  laws  in  addition  to  these 
citations. 

CFR  Citation  —  the  section(s)  of  the  Code  of  Federal 
Regulations  that  will  be  affected  by  the  action. 

Legal  Deadline  —  whether  the  action  is  subject  to  a 
statutory  or  judicial  deadline,  the  date  of  that  deadline,  and 
whether  the  deadline  pertains  to  an  NPRM,  a  Final  Action, 
or  some  other  action. 

Abstract  —  a  brief  description  of  the  problem  the 
regulation  will  address;  the  need  for  a  Federal  solution;  to 
the  extent  available,  alternatives  that  the  agency  is 
considering  to  address  the  problem;  and  potential  costs  and 
benefits  of  the  action. 

Timetable  —  the  dates  and  citations  (if  available)  for  all 
past  steps  and  a  projected  date  for  at  least  the  next  stqp  for 
the  regulatory  action.  A  date  printed  in  the  form  08/00/09 
means  the  agency  is  predicting  the  month  and  year  the 
action  will  take  place  but  not  the  day  it  will  occur.  In  some 
instances,  agencies  may  indicate  what  the  next  action  will 
be,  but  the  date  of  that  action  is  “To  Be  Determined.”  “Next 
Action  Undetermined”  indicates  the  agency  does  not  know 
what  action  it  will  take  next. 

Regulatory  Flexibility  Analysis  Required  —  whether  an 
analysis  is  required  by  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  because  the  rulemaking  action  is  likely 
to  have  a  significant  economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by  the  Act. 

Small  Entities  Affected  —  the  types  of  small  entities 
(businesses,  governmental  jurisdictions,  or  organizations)  on 
which  the  rulemaking  action  is  likely  to  have  an  impact  as 
defined  by  the  Regulatory  Flexibility  Act.  Some  agencies 
have  chosen  to  indicate  likely  effects  on  small  entities  even 
though  they  believe  that  a  Regulatory  Flexibility  Analysis 
will  not  be  required. 

Government  Levels  Affected  —  whether  the  action  is 
expected  to  affect  levels  of  government  and,  if  so,  whether 
the  governments  are  State,  local,  tribal,  or  Federal. 


International  Impacts  —  whether  the  regulation  is 
expected  to  have  international  trade  and  investment  effects, 
or  otherwise  may  be  of  interest  to  the  Nation’s  international 
trading  partners  (new  data  element,  added  in  fall  2008). 

Federalism  —  whether  the  action  has  “federalism 
implications”  as  defined  in  Executive  Order  13132.  This 
term  refers  to  actions  “that  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between  the  national 
government  and  the  States,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various  levels  of 
government.”  Independent  regulatory  agencies  are  not 
required  to  supply  this  information. 

Agency  Contact  —  the  name  and  phone  number  of  at  least 
one  person  in  the  agency  who  is  knowledgeable  about  the 
rulemaking  action.  The  agency  may  also  provide  the  title, 
address,  fax  number,  e-mail  address,  and  TDD  for  each 
agency  contact. 

Some  agencies  have  provided  the  following  optional 
information: 

RIN  Information  URL  —  the  Internet  address  of  a  site  that 
provides  more  information  about  the  entry. 

Public  Comment  URL  —  the  Internet  address  of  a  site  that 
will  accept  public  comments  on  the  entry.  Alternatively, 
timely  public  comments  may  be  submitted  at  the 
governmentwide  e-rulemaking  site, 
http://www.regulations.gov. 

Additional  Information  —  any  information  an  agency 
wishes  to  include  that  does  not  have  a  specific 
corresponding  data  element. 

Compliance  Cost  to  the  Public  —  the  estimated  gross 
compliance  cost  of  the  action. 

Affected  Sectors  —  the  industrial  sectors  that  the  action 
may  most  affect,  either  directly  or  indirectly.  Affected 
Sectors  are  identified  by  North  American  Industry 
Classification  System  (NAICS)  codes. 

Energy  Effects  —  an  indication  of  whether  the  agency  has 
prepared  or  plans  to  prepare  a  Statement  of  Energy  Effects 
for  the  action,  as  required  by  Executive  Order  13211 
“Actions  Concerning  Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use,”  signed  May  18,  2001 
(66  FR  28355). 

Related  RINs  —  one  or  more  past  or  current  RlNs 
associated  with  activity  related  to  this  action,  such  as 
merged  RINs,  split  RINs,  new  activity  for  previously 
completed  RINs,  or  duplicate  RINs. 

Entries  appearing  in  The  Regulatory  Plan  include  some 
or  all  of  the  following  additional  data  elements,  but  will,  at 
a  minimum,  include  information  in  Statement  of  Need  and 
in  Anticipated  Costs  and  Benefits: 

Statement  of  Need  —  a  description  of  the  need  for  the 
regulatory  action. 

Summary  of  the  Legal  Basis  —  a  description  of  the  legal 
basis  for  the  action,  including  whether  any  aspect  of  the 
action  is  required  by  statute  or  court  order. 

Alternatives  —  a  description  of  the  alternatives  the 
agency  has  considered  or  will  consider  as  required  by 
section  4(c)(1)(B)  of  Executive  Order  12866. 

Anticipated  Costs  and  Benefits  —  a  description  of 
preliminary  estimates  of  the  anticipated  costs  and  benefits 
of  the  action. 

Risks  —  a  description  of  the  magnitude  of  the  risk  the 
action  addresses,  the  amount  by  which  the  agency  expects 
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the  action  to  reduce  this  risk,  and  the  relation  of  the  risk  ' 
and  this  risk  reduction  effort  to  other  risks  and  risk 
reduction  efforts  within  the  agency’s  jurisdiction. 

V.  Abbreviations 

The  following  abbreviations  appear  throughout  this 
publication: 

ANPRM  —  An  Advance  Notice  of  Proposed  Rulemaking 
is  a  preliminary  notice,  published  in  the  Federal  Register, 
announcing  that  an  agency  is  considering  a  regulatory 
action.  An  agency  may  issue  an  ANPRM  before  it  develops 
a  detailed  proposed  rule.  An  ANPRM  describes  the  general 
area  that  may  be  subject  to  regulation  and  usually  asks  for 
public  comment  on  the  issues  and  options  being  discussed. 
An  ANPRM  is  issued  only  when  "an  agency  believes  it  needs 
to  gather  more  information  before  proceeding  to  a  notice  of 
proposed  rulemaking. 

CFR  —  The  Code  of  Federal  Regulations  is  an  annual 
codification  of  the  general  and  permanent  regulations 
published  in  the  Federal  Register  by  the  agencies  of  the 
Federal  Government.  The  Code  is  divided  into  50  titles,  each 
title  covering  a  broad  area  subject  to  Federal  regulation.  The 
CFR  is  keyed  to  and  kept  up  to  date  by  the  daily  issues  of 
the  Federal  Register. 

EO  —  An  Executive  order  is  a  directive  from  the  President 
to  Executive  agencies,  issued  under  constitutional  or 
statutory  authority.  Executive  orders  are  published  in  the 
Federal  Register  and  in  title  3  of  the  Code  of  Federal 
Regulations. 

FR  —  The  Federal  Register  is  a  daily  Federal  Government 
publication  that  provides  a  uniform  system  for  publishing 
Presidential  documents,  all  proposed  and  final  regulations, 
notices  of  meetings,  and  other  official  documents  issued  by 
Federal  agencies. 

FY  —  The  Federal  fiscal  year  runs  from  October  1  to 
September  30. 

NPRM —  A  Notice  of  Proposed  Rulemaking  is  the 
document  an  agency  issues  and  publishes  in  the  Federal 
Register  that  describes  and  solicits  public  comments  on  a 
proposed  regulatory  action.  Under  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  an  NPRM  must  include,  at  a 
minimum: 

•  a  statement  of  the  time,  place,  and  nature  of  the  public 

rulemaking  proceeding; 

•  a  reference  to  the  legal  authority  under  which  the  rule 

is  proposed;  and 

•  either  the  terms  or  substance  of  the  proposed  rule  or  a 

description  of  the  subjects  and  issues  involved. 

PL  (or  Pub.  L.)  —  A  public  law  is  a  law  passed  by 
Congress  and  signed  by  the  President  or  enacted  over  his 
veto.  It  has  general  applicability,  unlike  a  private  law  that 
applies  only  to  those  persons  or  entities  specifically 
designated.  Public  laws  are  numbered  in  sequence 
throughout  the  2-year  life  of  each  Congress;  for  example,  PL 
110-4  is  the  fourth  public  law  of  the  110th  Congress. 

RFA  —  A  Regulatory  Flexibility  Analysis  is  a  description 
and  analysis  of  the  impact  of  a  rule  on  small  entities, 
including  small  businesses,  small  governmental 
jurisdictions,  and  certain  small  not-for-profit  organizations. 
The  Regulatory  Flexibility  Act  (5  U.S.C.  601  et  seq.)  requires 


each  agency  to  prepare  an  initial  RFA  for  public  comment 
when  it  is  required  to  publish  an  NPRM  and  to  make 
available  a  final  RFA  when  the  final  rule  is  published, 
unless  the  agency  head  certifies  that  the  rule  would  not  have 
a  significant  economic  impact  on  a  substantial  number  of 
small  entities. 

RIN —  The  Regulation  Identifier  Number  is  assigned  by 
the  Regulatory  Information  Service  Center  to  identify  each 
regulatory  action  listed  in  The  Regulatory  Plan  and  the 
Unified  Agenda,  as  directed  by  Executive  Order  12866 
(section  4(b)).  Additionally,  0MB  has  asked  agencies  to 
include  RINs  in  the  headings  of  their  Rule  and  Proposed 
Rule  documents  when  publishing  them  in  the  Federal 
Register,  to  make  it  easier  for  the  public  and  agency  officials 
to  track  the  publication  history  of  regulatory  actions 
throughout  their  development. 

Seq.  No.  —  The  sequence  number  identifies  the  location 
of  an  entry  in  the  printed  edition  of  the  Agenda.  Note  that 
a  specific  regulatory  action  will  have  the  same  RIN 
throughout  its  development  but  will  generally  have  different 
sequence  numbers  if  it  appears  in  different  printed  editions 
of  The  Regulatory  Plan  and  the  Agenda.  Sequence  numbers 
are  not  used  in  the  online  Unified  Agenda. 

use  —  The  United  States  Code  is  a  consolidation  and 
codification  of  all  general  and  permanent  laws  of  the  United 
States.  The  USC  is  divided  into  50  titles,  each  title  covering 
a  broad  area  of  Federal  law. 

VI.  How  Can  Users  Get  Copies  of  the  Plan  and  the  Agenda? 

Copies  of  the  Federal  Register  issue  containing  the 
printed  edition  of  The  Regulatory  Plan  and  the  Unified 
Agenda  (agency  regulatory  flexibility  agendas)  are  available 
from  the  Superintendent  of  Documents,  U.S.  Government 
Printing  Office,  P.O.  Box  371954,  Pittsburgh,  PA  15250- 
7954.  Telephone:  (202)  512-1800  or  1-866-512-1800  (toll- 
free). 

Copies  of  individual  agency  materials  may  be  available 
directly  from  the  agency  or  may  be  found  on  the  agency’s 
website.  Please  contact  the  particular  agency  for  further 
information. 

All  editions  of  The  Regulatory  Plan  and  the  Unified 
Agenda  of  Federal  Regulatory  and  Deregulatory  Actions 
since  fall  1995  are  available  in  electronic  form  at 
http://reginfo.gov.  This  site  currently  offers  flexible  search 
tools  for  recent  editions.  By  early  2009,  searchable  access  to 
the  entire  historic  Unified  Agenda  database  back  to  1983 
will  be  added  to  the  site. 

In  accordance  with  regulations  for  the  Federal  Register, 
the  Government  Printing  Office’s  GPO  Access  website 
contains  copies  of  the  Agendas  and  Regulatory  Plans  that 
have  been  printed  in  the  Federal  Register.  These  documents 
are  available  at: 

http://www.gpoaccess.gov/ua/index.html 

Dated:  November  12,  2008. 

John  C.  Thomas, 

Executive  Director. 

[FR  Doc.  Filed  11-21-08;  8:45  am] 
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INTRODUCTION  TO  THE  FALL  2008  REGULATORY  PLAN 


Federal  regulation  is  a  fundamental  instrument  of  national  policy.  It  is 
one  of  the  three  major  tools  —  in  addition  to  spending  and  taxing  — 
used  to  implement  policy.  It  is  used  to  advance  numerous  public  objectives, 
including  homeland  security,  transportation  safety,  environmental  protection, 
educational  quality,  food  safety,  health  care  quality,  equal  employment  oppor¬ 
tunity,  energy  security,  immigration  control,  and  consumer  protection.  The 
Office  of  Management  and  Budget’s  (OMB)  Office  of  Information  and  Regu¬ 
latory  Affairs  (OIRA)  is  responsible  for  overseeing  and  coordinating  the 
Federal  Government’s  regulatory  policies. 


The  Regulatory  Plan  is  published  as  part  of  the  fall  edition  of  the  Unified 
Agenda  of  Federal  Regulatory  and  Deregulatory  Actions,  and  serves  as  a 
statement  of  the  Administration’s  regulatory  and  deregulatory  policies  and 
priorities.  The  purpose  of  the  Plan  is  to  make  the  regulatory  process  more 
accessible  to  the  public  and  to  ensure  that  the  planning  and  coordination 
necessary  for  a  well-functioning  regulatory  process  occurs.  The  Plan  identifies 
regulatory  priorities  and  contains  information  about  the  most  significant 
regulatory  actions  agencies  expect  to  undertake  in  the  coming  year.  An 
accessible  regulatory  process  enables  citizen  centered  service. 


Federal  Regulatory  Policy 

Federal  regulations  should  be  sensible  and  based  on  sound  science,  econom¬ 
ics,  and  the  law.  Accordingly,  the  Bush  Administration  strove  for  a  regulatory 
process  that  adopted  new  rules  when  markets  failed  to  serve  the  public 
interest,  simplified  and  modified  existing  rules  to  make  them  more  effective, 
less  costly  or  less  intrusive,  and  rescinded  outmoded  rules  whose  benefits 
did  not  justify  their  costs.  In  pursuing  this  agenda,  OMB  has  adopted  an 
approach  based  on  the  principles  of  regulatory  analysis  and  policy  espoused 
in  Executive  Order  12866,  signed  by  President  Clinton  in  1993. 


Effective  regulatory  policy  is  not  uniformly  pro-regulation  or  anti-regulation. 
It  originates  with  the  authority  granted  under  the  law.  Within  the  discretion 
available  to  the  regulating  agency  through  its  statutory  authority,  agencies 
apply  a  number  of  principles  articulated  in  Executive  Order  12866,  as  well 
as  other  applicable  Executive  Orders,  in  order  to  design  regulations  that 
achieve  their  desired  ends  in  the  most  efficient  way.  This  involves  bringing 
to  bear  on  the  policy  problem  sound  economic  principles,  the  highest  quality 
information,  and  the  best  possible  science.  This  is  not  always  an  easy 
task,  and  designing  regulations  does  not  involve  the  rote  application  of 
quantified  data  to  reach  policy  decisions.  In  making  regulatory  decisions, 
we  expect  agencies  to  consider  not  only  benefits  and  costs  that  can  be 
quantified  and  expressed  in  monetary  units,  but  also  other  attributes  and 
factors  that  cannot  be  integrated  readily  in  a  benefit-cost  framework,  such 
as  privacy  and  fairness.  Effective  regulation  is  the  result  of  the  careful 
use  of  all  available  high-quality  data,  and  the  application  of  broad  principles 
established  by  the  President. 


The  Administration’s  e-rulemaking  program  is  designed  to  increase  trans¬ 
parency  and  improve  the  public’s  ability  to  become  involved  in  the  rule- 
making  process.  Visitors  to  the  website,  www.regulations.gov,  can  view  and 
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comment  electronically  on  regulations  proposed  by  Federal  departments 
and  agencies.  Current  and  prior  editions  of  the  Regulatory  Plan  and  Unified 
Agenda  are  available  electronically  in  searchable  database  format  on  both 
www.regulations.gov  and  www.reginfo.gov. 

For  new  rulemakings  and  programs,  OIRA  has  enhanced  the  transparency 
of  OMB’s  regulatory  review  process.  OIRA’s  website  allows  the  public  to 
identify  which  rules  are  formally  under  review  at  OMB  and  which  rules 
have  recently  completed  review  or  have  been  returned  to  agencies  for  recon¬ 
sideration.  OIRA  has  increased  the  amount  of  information  available  on  its 
website.  In  addition  to  information  on  meetings  and  correspondence,  OIRA 
makes  available  communications  from  the  OIRA  Administrator  to  agencies, 
including  “prompt  letters,”  “return  letters,”  and  “post  review  letters.”  • 

For  existing  rulemakings,  OMB  initiated  a  series  of  calls  for  reform  nomina¬ 
tions  in  2001,  2002,  and  2004.  In  the  2004  draft  Report  to  Congress  on 
the  Costs  and  Benefits  of  Federal  Regulation,  OMB  requested  public  nomina¬ 
tions  of  promising  regulatory  reforms  relevant  to  the  manufacturing  sector. 
Commenters  were  asked  to  suggest  specific  reforms  to  rules,  guidance  docu¬ 
ments,  or  paperwork  requirements  that  would  improve  manufacturing  regula¬ 
tion  by  reducing  unnecessary  costs,  increasing  effectiveness,  enhancing  com¬ 
petitiveness,  reducing  uncertainty,  and  increasing  flexibility.  In  response 
to  the  solicitation,  OMB  received  189  distinct  reform  nominations  from 
41  commenters.  Of  these.  Federal  agencies  and  OMB  have  determined  that 
76  nominations  have  potential  merit  and  justify  further  action.  According 
to  the  2008  draft  OMB  Report  to  Congress  on  the  Costs  and  Benefits  of 
Federal  Regulation,  agencies  have  completed  60  of  the  76  priority  reforms. 
For  further  information,  all  of  these  Reports  are  available  on  OIRA’s  website 
at  http://www.whitehouse.gov/omb/inforeg/regpol.html. 


The  Administration’s  2008  Regulatory  Priorities 

With  regard  to  Federal  regulation,  the  Administration’s  objective  is  quality, 
not  quantity.  Those  rules  that  are  finalized  promise  to  be  more  effective, 
less  intrusive,  and  more  cost-effective  in  achieving  national  objectives  while 
demonstrating  greater  resilience.  OMB  seeks  to  ensure  that  the  public  is 
provided  with  the  information  needed  to  understand  and  comment  on  the 
Federal  regulatory  agenda.  Accordingly,  the  2008  Regulatory  Plan  highlights 
the  following  themes: 

•  Regulations  that  are  particularly  good  examples  of  the  Administration’s 
“smart”  regulation  agenda  to  streamline  regulations  and  reporting  re¬ 
quirements,  which  is  a  key  part  of  the  President’s  economic  plan. 


•  Regulations  of  particular  concern  to  small  businesses. 


•  Regulations  addressing  the  2004  nominations  for  promising  regulatory 
reforms  in  the  manufacturing  sector. 

In  addition,  the  2008  Regulatory  Plan  includes  for  the  first  time  an  identifica¬ 
tion  of  regulations  that  may  have  international  trade  and  investment  effects. 
The  Plan  now  includes  an  “international  flag”  for  such  regulations,  which 
the  public  can  use  to  search  for  a  list  of  entries  with  international  impacts 
or  interest.  This  enhanced  capability  grew  out  of  a  recommendation  devel¬ 
oped  through  OMB’s  ongoing  work  with  the  Secretariat  General  of  the  Euro¬ 
pean  Commission  through  the  U.S.-EU  High  Level  Regulatory  Forum.  Specifi¬ 
cally,  the  Forum  recognized  the  value  of  timely  announcement  of  planned 
regulations  that  may  have  international  trade  and  investment  effects,  and 
recommended  that  both  the  U.S.  and  the  EU  develop  a  mechanism  to  provide 
the  public  with  such  information. 
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Conclusion 


Smarter  regulatory  policies,  created  through  public  participation,  trans¬ 
parency,  and  cooperation  across  Federal  agencies,  are  key  Executive  Branch 
objectives.  The  following  department  and  agency  plans  provide  further  infor¬ 
mation  on  regulatory  priorities.  All  agencies’  plans  are  a  reflection  of  the 
Administration’s  Federal  Regulatory  Policy  objectives,  which  aim  at  imple¬ 
menting  an  effective  and  results-oriented  regulatory  system.  As  the  eighth 
and  final  Regulatory  Plan  of  the  Administration,  this  plan  reflects  our  efforts 
to  have  a  regulatory  system  that  protects  and  improves  Americans’  health, 
safety  and  environment,  secures  their  rights,  and  ensures  a  fair  and  competi¬ 
tive  economic  system,  while  respecting  their  prerogative  to  make  their  own 
decisions  and  not  imposing  unnecessary  costs.  One  of  the  opportunities 
for  the  new  Administration,  in  addition  to  maintaining  and  furthering  these 
efforts,  will  be  to  continue  enhancing  the  transparency  and  accountability 
of  the  regulatory  process  to  the  public.  The  following  department  and  agency 
plans  provide  additional  information  on  their  individual  regulatory  priorities. 
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DEPARTMENT  OF  AGRICULTURE 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

Rulemaking  Stage 

1 

Animal  Welfare;  Regulations  and  Standards  for  Birds 

0579-AC02 

Proposed  Rule 

2 

Importation  of  Plants  for  Planting:  Establishing  a  New  Category  of  Plants  for  Planting  Not 
Authorized  for  Importation  Pending  Risk  Assessment 

0579-AC03 

Stage 

Proposed  Rule 

3 

Bovine  Spongiform  Encephalopathy;  Importation  of  Bovines  and  Bovine  Products 

0579-AC68 

Stage 

Proposed  Rule 

4 

Introduction  of  Organisms  and  Products  Altered  or  Produced  Through  Genetic  Engineer¬ 
ing 

0579-AC31 

Stage 

Final  Rule  Stage 

5 

Child  and  Adult  Care  Food  Program:  Improving  Management  and  Program  Integrity 

0584-AC24 

Final  Rule  Stage 

6 

FSP;  Eligibility  and  Certification  Provisions  of  the  Farm  Security  and  Rural  Investment 
Act  of  2002 

0584-AD30 

Final  Rule  Stage 

7 

Quality  Control  Provisions 

0584-AD31 

Final  Rule  Stage 

8 

Direct  Certification  of  Children  in  Food  Stamp  Households  and  Certification  of  Homeless, 
Migrant,  and  Runaway  Children  for  Free  Meals  in  the  NSLP,  SBP,  and  SMP 

0584-AD60 

Final  Rule  Stage 

9 

Special  Supplemental  Nutrition  Program  for  Women,  Infants,  and  Children  (WIC):  WIC 
Vendor  Cost  Containment 

0584-AD71 

Final  Rule  Stage 

10 

Changes  to  Regulatory  Jurisdiction  Over  Certain  Food  Products  Containing  Meat  and 
Poultry 

0583-AD28 

Proposed  Rule 

11 

New  Poultry  Slaughter  Inspection 

0583-AD32 

Stage 

Proposed  Rule 

12 

Notification,  Documentation  and  Recordkeeping  Requirements  for  Inspected  Establish¬ 
ments 

0583-AD34 

Stage 

Proposed  Rule 

13 

Mandatory  Inspection  of  Catfish  and  Catfish  Products 

0583-AD36 

Stage 

Proposed  Rule 

14 

Federal-State  Interstate  Shipment  Cooperative  Inspection  Program 

0583-AD37 

Stage 

Proposed  Rule 

15 

Performance  Standards  for  the  Production  of  Processed  Meat  and  Poultry  Products: 
Control  of  Listeria  Monocytogenes  in  Ready-To-Eat  Meat  and  Poultry  Products 

058S-AC46 

Stage 

Final  Rule  Stage 

16 

Requirements  for  the  Disposition  of  Cattle  that  Become  Non-Ambulatory  Disabled  Fol¬ 
lowing  Ante-Mortem  Inspection 

0583-AD35 

Final  Rule  Stage 

17 

Mandatory  Country  Of  Origin  Labeling  Of  Covered  Commodities  Including  Muscle  Cuts 
Of  Beef  (Including  Veal),  Lamb,  Chicken,  Goat,  and  Pork;  Ground  Beef,  Gr.  Lamb,  Gr. 
Chicken,  Gr.  Goat,  and  Gr.  Pork 

0583-AD38 

Final  Rule  Stage 

18 

Resource  Agency  Procedures  for  Conditions  and  Prescriptions  in  Hydropower  Licenses 

0596-AC42 

Final  Rule  Stage 

19 

Special  Areas;  State-Specific  Inventoried  Roadless  Area  Management:  Colorado 

0596-AC74 

Final  Rule  Stage 

DEPARTMENT  OF  COMMERCE 


Sequence 

Number 

Title 

• 

Regulation 

Identifier 

Number 

Rulemaking  Stage 

-20 

Amendment  to  Coastal  Migratory  Pelagics  FMP,  Red  Drum  FMP,  Reef  Fish  FMP,  Spiny 
Lobster  FMP,  and  Stone  Crab  FMP  To  Provide  for  Regulation  of  Marine  Aquaculture 

0648-AS65 

Proposed  Rule 

21 

Certification  of  Nations  Whose  Fishing  Vessels  Are  Engaged  in  lUU  Fishing  or  Bycatch 
of  Protected  Living  Marine  Resources 

0e48-AV51 

Stage 

Proposed  Rule 

22 

Magnuson-Stevens  Fishery  Conservation  and  Management  Act  Provisions  and  Interjuris- 
dictional  Fisheries  Act  Disaster  Assistance  Programs 

0648-AW38 

Stage 

Proposed  Rule 

23 

Provide  Guidance  for  the  Limited  Access  Privilege  Program  Provisions  of  the  Magnuson- 
Stevens  Fishery  Conservation  and  Management  Reauthorization  Act  of  2006 

0648-AX13 

Stage 

Proposed  Rule 

24 

Magnuson-Stevens  Fishery  Consenration  and  Management  Reauthorization  Act  (MSRA) 
Environmental  Review  Procedure 

064&-AV53 

Stage 

Final  Rule  Stage 

25 

Guidance  for  Annual  Catch  Limits  and  Accountability  Measures  to  End  Overfishing 

0648-AV60 

Final  Rule  Stage 

26 

Taking  and  Importing  Marine  Mammals:  U.S.  Navy  Training  in  the  Hawaii  Range  Com¬ 
plex 

0648-AW86 

Final  Rule  Stage 
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DEPARTMENT  OF  COMMERCE  (Continued) 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

Rulemaking  Stage 

i _ 

27 

Taking  and  Importing  Marine  Mammals;  U.S.  Navy’s  Atlantic  Reet  Active  Sonar  Training 
(AFAST) 

0648-AW90 

Final  Rule  Stage 

28 

Taking  and  Importing  Marine  Mammals;  U.S.  Navy  Training  in  the  Southern  California 
Range  Complex  (SOCAL) 

0648-AW91 

Final  Rule  Stage 

DEPARTMENT  OF  DEFENSE 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

Rulemaking  Stage 

29 

Civilian  Health  and  Medical  Program  of  the  Uniformed  Services  (CHAMPUS);  TRICARE 

Pharmacy  Benefits  Program 

0720-AB27 

Proposed  Rule 

Stage 

30 

TRICARE:  Relationship  Between  the  TRICARE  Program  and  Employer-Sponsored 
Group  Health  Coverage 

0720-AB17 

Final  Rule  Stage 

31 

TRICARE:  Outpatient  Hospital  Prospective  Payment  System  (OPPS) 

0720-AB19 

Final  Rule  Stage 

32 

CHAMPUS/TRICARE:  Inclusion  of  TRICARE  Retail  Pharmacy  Program  in  Federal  Pro- 

curement  of  Pharmaceuticals 

0720-AB22 

Final  Rule  Stage 

DEPARTMENT  OF  EDUCATION 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

Rulemaking  Stage 

33 

Title  IV  and  Title  II  of  the  Higher  Education  Act  of  1965,  as  Amended 

1840-AC95 

Proposed  Rule 

Stage 

DEPARTMENT  OF  ENERGY 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

Rulemaking  Stage 

34 

Energy  Efficiency  Standards  for  Fluorescent  and  Incandescent  Reflector  Lamps 

1904-AA92 

Proposed  Rule 

Stage 

35 

Energy  Conservation  Standards  for  Residential  Electric  and  Gas  Ranges  and  Ovens  and 
Microwave  Ovens,  and  Commercial  Clothes  Washers 

1904-AB49 

Final  Rule  Stage 

36 

Energy  Efficiency  Standards  for  Commercial  Refrigeration  Equipment 

1904-AB59 

Final  Rule  Stage 

.  DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 

9 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

Rulemaking  Stage 

1 

37 

Control  of  Communicable  Diseases  Foreign  Quarantine 

0920-AA12 

Final  Rule  Stage 

38 

Medical  Device  Reporting;  Electronic  Submission  Requirements 

0910-AF86 

Proposed  Rule 

Stage 

39 

Electronic  Registration  and  Listing  for  Devices 

0910-AF88 

Proposed  Rule 

Stage 

40 

Prevention  of  Salmonella  Enteritidis  in  Shell  Eggs 

0910-AC14 

Final  Rule  Stage 

41 

Expanded  Access  to  Investigational  Drugs  for  Treatment  Use 

0910-AF14 

Final  Rule  Stage 

42 

Changes  to  the  Hospital  Inpatient  Prospective  Payment  System  for  FY  2010  (CMS-1406- 

P) 

0938-AP39 

Proposed  Rule 

Stage 

43 

Revisions  to  Payment  Policies  under  the  Physician  Fee  Schedule  for  CY  2010  (CMS- 

1413-P) 

0938-AP40 

Proposed  Rule 

Stage 
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DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (Continued) 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

Rulemaking  Stage 

44 

Changes  to  the  Hospital  Outpatient  Prospective  Payment  System  and  Ambulatory  Sur- 

gical  Center  Payment  System  for  CY  2010  (CMS-1414-P) 

0938-AP41 

Proposed  Rule 
Stage 

DEPARTMENT  OF  HOMELAND  SECURITY 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

Rulemaking  Stage 

45 

Collection  of  Alien  Biometric  Data  Upon  Exit  from  the  United  States  at  Air  and  Sea  Ports 

of  Departure:  United  States  Visitor  and  Immigrant  Status  Indicator  Technology  Program 
(US-VISIT) 

1601-AA34 

Final  Rule  Stage 

46 

United  States  Visitor  and  Immigrant  Status  Indicator  Technology  Program  (US-VISIT), 

/ 

Enrollment  of  Additional  Aliens  in  US-VISIT 

1601-AA35 

Final  Rule  Stage 

47 

Documents  and  Receipts  Acceptable  for  Employment  Eligibility  Verification 

1615-AB72 

Proposed  Rule 

48 

Commonwealth  of  the  Northern  Mariana  Islands  Transitional  Nonimmigrant  Investor 
Classification 

1615-AB75 

Stage 

Proposed  Rule 

49 

Commonwealth  of  the  Northern  Mariana  Islands  Transitional  Workers  Classification 

1615-AB76 

Stage 

Proposed  Rule 

50 

Changes  to  Requirements  Affecting  H-2A  Nonimmigrants 

1615-AB65 

Stage 

Final  Rule  Stage 

51 

Changes  to  Requirements  Affecting  H-2B  Nonimmigrants  and  Their  Employers 

1615-AB67 

Final  Rule  Stage 

52 

Transportation  Worker  Identification  Credential  (TWIC);  Card  Reader  Requirements 
(USCG-2007-28915) 

1625-AB21 

Prerule  Stage 

53 

Implementation  of  the  1995  Amendments  to  the  International  Convention  on  Standards 
of  Training,  Certification,  and  Watchkeeping  (STCW)  for  Seafarers,  1978  (USCG-2004- 
17914) 

1625-AA16 

Proposed  Rule 

54 

Standards  for  Living  Organisms  in  Ships’  Ballast  Water  Discharged  in  U.S.  Waters 
(USCG-2001 -10486) 

1625-AA32 

Stage 

Proposed  Rule 

55 

Vessel  Requirements  for  Notices  of  Arrival  and  Departure,  and  Automatic  identification 

Stage 

System  (USCG-2005-21869) 

1625-AA99 

Proposed  Rule 

56 

Passenger  and  Inspected  Vessel  Stability  Requirements  (USCG-2007-0030) 

1625-AB20 

Stage 

Proposed  Rule 

57 

Advance  Information  on  Private  Aircraft  Arriving  and  Departing  the  United  States 

1651-AA41 

Stage 

Final  Rule  Stage 

58 

Importer  Security  Filing  and  Additional  Carrier  Requirements 

1651-AA70 

Final  Rule  Stage 

59 

Changes  to  the  Visa  Waiver  Program  To  Implement  the  Electronic  System  for  Travel  Au¬ 
thorization  (ESTA)  Program 

1651-AA72 

Final  Rule  Stage 

60 

Implementation  of  the  Guam-CNMI  Visa  Waiver  Program 

1651-AA77 

Final  Rule  Stage 

61 

Aircraft  Repair  Station  Security 

1652-AA38 

Proposed  Rule 

62 

Large  Aircraft  Security  Program,  Other  Aircraft  Operator  Security  Programs,  and  Airport 
Operator  Security  Program 

1652-AA53 

Stage 

Proposed  Rule 

63 

Public  Transportation — Security  Training  of  Employees 

1652-AA55 

Stage 

Proposed  Rule 

64 

Public  Transportation — Security  Plan 

1652-AA56 

Stage 

Proposed  Rule 

65 

Railroads — Security  Training  of  Employees 

1652-AA57 

Stage 

Proposed  Rule 

66 

Railroads — Vulnerability  Assessment  and  Security  Plan 

1652-AA58 

Stage 

Proposed  Rule 

67 

Over-the-Road  Buses — Security  Training  of  Employees 

1652-AA59 

Stage 

Proposed  Rule 

( 

68 

Over-the-Road  Buses — Vulnerability  Assessment  and  Security  Plan 

1652-AA60 

Stage 

Proposed  Rule 

69 

Secure  Flight  Program 

1652-AA45 

Stage 

Rnal  Rule  Stage 

70 

Rail  T ransportation  Security 

1652-AA51 

Final  Rule  Stage 
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DEPARTMENT  OF  HOMELAND  SECURITY  (Continued) 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

Rulemaking  Stage 

71 

Air  Cargo  Screening 

1652-AA64 

Final  Rule  Stage 

72  - 

Amendment  of  Flight  Training  Regulations  for  F  and  M  Nonimmigrants  and  to  Transition. 
J  Flight  Training  Programs  of  the  Department  of  State  to  M  Flight  Programs  with  the 
Department  of  Homeland  Security 

1653-AA43 

Proposed  Rule 

73 

Clarification  of  Criteria  for  Certification,  Oversight,  and  Recertification  of  Schools  by  the 
Student  and  Exchange  Visitor  Program  (SEVP)  To  Enroll  F  or  M  Nonimmigrant  Stu¬ 
dents 

1653-AA44 

Stage 

Proposed  Rule 

74 

Special  Community  Disaster  Loans  Program 

1660-AA44 

Stage 

Proposed  Rule 

75 

Update  of  FEMA’s  Public  Assistance  Regulations 

1660-AA51 

Stage 

Proposed  Rule 

76 

Disaster  Assistance;  Federal  Assistance  to  Individuals  and  Households 

1660-AA18 

Stage 

Final  Rule  Stage 

DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

Rulemaking  Stage 

77 

Refinement  of  Income  and  Rent  Determinations  in  Public  and  Assisted  Housing  Pro- 

grams  (FR-4998) 

2501 -ADI  6 

Final  Rule  Stage 

78 

Real  Estate  Settlement  Procedures  Act  (RESPA):  Simplification  and  Improvement  of  the 
Process  of  Obtaining  Home  Mortgages  and  Reducing  Consumer  Costs  (FR-5180) 

2502-AI61 

Final  Rule  Stage 

DEPARTMENT  OF  THE  INTERIOR 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

Rulemaking  Stage 

79 

80 

Placement  of  Excess  Spoil 

Oil  Shale  Leasing  and  Operations 

1029-AC04 

1004-AD90 

Final  Rule  Stage 
Final  Rule  Stage 

DEPARTMENT  OF  JUSTICE 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

Rulemaking  Stage 

81 

Nondiscrimination  on  the  Basis  of  Disability  in  Public  Accommodations  and  Commercial 

1 

Facilities 

1190-AA44 

Final  Rule  Stage 

82 

Nondiscrimination  on  the  Basis  of  Disability  in  State  and  Local  Government  Services 

1190-AA46 

Final  Rule  Stage 

DEPARTMENT  OF  LABOR 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

Rulemaking  Stage 

83 

Senior  Community  Service  Employment  Program 

1205-AB48 

Proposed  Rule 

Stage 

84 

Senior  Community  Service  Employment  Program;  Performance  Accountability 

1205-AB47 

Final  Rule  Stage 

85 

Fiduciary  Requirements  for  Disclosure  in  Participant-Directed  Individual  Account  Plans 

1210-AB07 

Final  Rule  Stage 

86 

Prohibited  Transaction  Exemption  for  Provision  of  Investment  Advice  to  Participants  in 

Individual  Account  Plans 

1210-AB13 

Final  Rule  Stage 

87 

Occupational  Exposure  to  Crystalline  Silica 

1218-AB70 

Prerule  Stage 

88 

Cranes  and  Derricks 

1218-AC01 

Proposed  Rule 

Stage 

89 

Hazard  Communication 

1218-AC20 

Proposed  Rule 

Stage 
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DEPARTMENT  OF  TRANSPORTATION 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

Rulemaking  Stage 

90 

Enhancing  Airline  Passenger  Protections 

2105-AD72 

1 - 

Proposed  Rule 

i 

Stage 

91. 

Automatic  Dependent  Surveillance — Broadcast  (ADS-B)  Equipage  Mandate  To  Support 

Air  T raffic  Control  Service 

2120-AI92 

Proposed  Rule 

^  i 

Stage 

92 

National  Registry  of  Certified  Medical  Examiners 

2126-AA97 

Proposed  Rule 

Stage 

93 

Carrier  Safety  Fitness  Determination 

2126-AB11 

Proposed  Rule 

Stage 

94 

Commercial  Driver’s  License  Testing  and  Commercial  Learner’s  Permit  Standards 

2126-AB02 

Final  Rule  Stage 

95 

Ejection  Mitigation 

2127-AK23 

Proposed  Rule 

Stage 

96 

Pipeline  Safety:  Distribution  Integrity  Management 

2137-AE15 

Final  Rule  Stage 

DEPARTMENT  OF  THE  TREASURY 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

Rulemaking  Stage 

97 

Basel  II  Standardized  Approach 

1557-AD07 

Final  Rule  Stage 

ENVIRONMENTAL  PROTECTION  AGENCY 


Sequence 

Number 

V 

1 

Title 

Regulation 

Identifier 

Number 

Rulemaking  Stage 

98 

Review  of  the  Primary  National  Ambient  Air  Quality  Standard  for  Nitrogen  Dioxide 

2060-AQ19 

Prerule  Stage 

99 

Review  of  the  Secondary  National  Ambient  Air  Quality  Standards  for  Qxides  of  Nitrogen 

and  Qxides  of  Sulfur 

2060-A072 

Prerule  Stage 

100 

Formaldehyde  Emissions  from  Pressed  Wood  Products 

2070-AJ44 

Prerule  Stage 

101 

Definition  of  Solid  Waste  for  Non-Hazardous  Materials 

2050-AG44 

Prerule  Stage 

102 

Greenhouse  Gas  Mandatory  Reporting  Rule 

2060-AQ79 

Proposed  Rule 

103 

Renewable  Fuels  Standard  Program 

2060-AQ81 

Stage 

Proposed  Rule 

104 

Risk  and  Technology  Review  Phase  II  Group  2A 

2060-AQ91 

Stage 

Proposed  Rule 

105 

Effluent  Limitations  Guidelines  and  Standards  for  the  Construction  and  Development 
Point  Source  Category 

204O-AE91 

Stage 

Proposed  Rule 

106 

Prevention  of  Significant  Deterioration  and  Nonattainment  New  Source  Review:  Emission 
Increases  for  Electric  Generating  Units 

2060-AN28 

Stage 

Final  Rule  Stage 

107 

Hazardous  Waste  Manifest  Revisions  —  Standards  and  Procedures  for  Electronic  Mani¬ 
fests 

2050-AG20 

Final  Rule  Stage 

108 

CERCLA— Administrative  Reporting  Exemption  for  Air  Releases  of  Hazardous  Sub¬ 
stances  From  Animal  Waste  at  Farms 

2050-AG37  . 

Final  Rule  Stage 

EQUAL  EMPLOYMENT  OPPORTUNITY  COMMISSION 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

Rulemaking  Stage 

109 

Genetic  Information  Nondiscrimination  Act 

3046-AA84 

Proposed  Rule 

Stage 

110 

Disparate  Impact  Under  the  Age  Discrimination  in  Employment  Act 

3046-AA76 

Final  Rule  Stage 

71110 
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NATIONAL  ARCHIVES  AND  RECORDS  ADMINISTRATION 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

Rulemaking  Stage 

111 

Federal  Records  Management 

3095-AB16 

Final  Rule  Stage 

SMALL  BUSINESS  ADMINISTRATION 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

Rulemaking  Stage 

112 

Lender  Oversight  Program 

3245-AE14 

Final  Rule  Stage 

SOCIAL  SECURITY  ADMINISTRATION 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

Rulemaking  Stage 

113 

Revised  Medical  Criteria  for  Evaluating  Respiratory  System  Disorders  (859P) 

0960-AF58 

Proposed  Rule 

114 

Revised  Medical  Criteria  for  Evaluating  Mental  Disorders  (886P) 

0960-AF69 

Stage 

Proposed  Rule 

115 

Revised  Medical  Criteria  for  Evaluating  Hematological  Disorders  (974P) 

0960-AF88 

Stage 

Proposed  Rule 

116 

Additional  Insured  Status  Requirements  for  Certain  Alien  Workers  (2882P) 

0960-AG22 

Stage 

Proposed  Rule 

117 

Revisions  to  Rules  on  Representation  of  Parties  {3396F) 

0960-AG56 

Stage 

Proposed  Rule 

118 

Setting  the  Time  and  Place  for  a  Hearing  before  an  Administrative  Law  Judge  (3481 P) 

0960-AG61 

Stage 

Proposed  Rule 

119 

Revised  Medical  Criteria  for  Evaluating  Immune  (HIV)  System  Disorders  (3466P) 

0960-AG71 

Stage 

Proposed  Rule 

120 

Amendments  to  Application  Fiiing  Date  Requirements  for  Certain  Military  Members  of  the 
Uniformed  Service  (3474P) 

0960-AG73 

Stage 

Proposed  Rule 

121 

Reestablishing  Appeals  Council  Level  Provisions  in  the  Boston  Region  (3502P) 

0960-AG80 

Stage 

Proposed  Rule 

122 

Disability  Determinations  by  State  Agency  Disability  Examiners  (3510P) 

0960-AG87 

Stage 

Proposed  Rule 

123 

Amendments  to  Rules  on  Fee  Payments  and  Sanctions  (351 3P) 

0960-AG90 

Stage 

Proposed  Rule 

124 

Revised  Medical  Criteria  for  Evaluating  Hearing  Loss  (2862F) 

0960-AG20 

Stage 

Final  Rule  Stage 

125 

Revised  Medical  Criteria  for  Malignant  Neoplastic  Diseases  (3429F) 

0960-AG57 

Final  Rule  Stage 

126 

Authorization  of  Representative  Fees  (3508F)  - 

0960-AG82 

Final  Rule  Stage 

CONSUMER  PRODUCT  SAFETY  COMMISSION 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

Rulemaking  Stage 

127 

Flammability  Standard  for  Upholstered  Furniture 

3041-AB35 

Final  Rule  Stage 

NATIONAL  INDIAN  GAMING  COMMISSION 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

Rulemaking  Stage 

128 

Technical  Standards  for  Gaming  Machines  and  Gaming  Systems 

3141-AA29 

Final  Rule  Stage 
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DEPARTMENT  OF  AGRICULTURE 
(USDA) 

Statement  of  Regulatory  Priorities 

USDA’s  regulatory  efforts  in  2009  will 
focus  on  implementing  the  Food, 
Conservation,  and  Energy  Act  of  2008 
-(“2008  Farm  Bill”)  covering  major  farm, 
trade,  conservation,  rural  development, 
nutrition  assistance  and  other  programs. 
In  addition  to  work  implementing  the 
2008  Farm  Bill,  USDA’s  regulatory 
activities  in  2009  will  cover  a  broad 
range  of  issues.  Within  the  rulemaking 
process  is  the  department-wide  effort  to 
reduce  burden  on  participants  and 
program  administrators  alike  by 
focusing  on  improving  program 
outcomes,  and  particularly  on  achieving 
the  performance  measures  specified  in 
the  USDA  and  agency  Strategic  Plans. 
Important  areas  of  activity  include  the 
following; 

•  USDA  will  continue  regulatory  work 
to  protect  the  health  and  value  of  U.S. 
agricultural  and  natural  resomces 
while  facilitating  trade  flows.  This 
includes  amending  regulations  related 
to  the  importation  of  fiuits  and 
vegetables,  nursery  products,  animals 
and  animal  products,  and  continuing 
work  related  to  regulation  of  plant 
and  animal  biotechnologies.  In 
addition,  USDA  will  propose  specific 
standards  for  the  humane  handling, 
care,  treatment,  and  transportation  of 
birds  under  the  Animal  Welfare  Act. 

•  In  the  area  of  food  safety,  USDA  will 
continue  to  develop  science-based 
regulations  that  improve  the  safety  of 
meat,  poultry,  and  egg  products  in  the 
least  burdensome  and  most  cost- 
effective  manner.  Regulations  will  be 
revised  to  address  emerging  food 
safety  challenges,  streamlined  to 
remove  excessively  prescriptive 
regulations,  and  updated  to  be  made 
consistent  with  hazard  analysis  and 
critical  control  point  principles.  As 
required  by  the  2008  Farm  Bill,  USDA 
will  also  develop  science-based 
regulations  that  improve  the  safety  of 
catfish  in  the  least  burdensome  and 
most  cost-effective  manner.  To  assist 
small  entities  to  comply  with  food 
safety  requirements,  the  Food  Safety 
and  Inspection  Service  will  continue 
to  collaborate  with  other  USDA 
agencies  and  State  partners  in  the 
enhanced  small  business  outreach 
program. 

•  As  changes  are  made  for  the  nutrition 
assistance  programs,  USDA  will  work 
to  foster  actions  that  will  help 
improve  diets,  and  particularly  to 
prevent  and  reduce  overweight  and 
obesity.  In  2009,  FNS  will  continue  to 


promote  nutritional  knowledge  and 
education  while  minimizing 
participant  and  vendor  fi'aud.  USDA 
has  priority  projects  in  the  Rural 
Development  mission  area  to 
strengthen  the  regulations  for  its 
broadband  access  program  to  better 
focus  on  areas  without  such  access,  to 
consolidate  and  streamline  its 
regulations  relating  to  the  delivery  of 
its  guaranteed  loan  programs,  and  to 
promulgate  new  regulations  that 
promote  the  development  and 
production  of  advanced  biofuels. 

•  USDA  has  priority  projects  in  the 
Rural  Development  mission  area  to 
strengthen  the  regulations  for  its 
broadband  access  program  to  better 
focus  on  areas  without  access.  Rural 
Development  will  publish  new 
regulations  that  will  consolidate  and  ' 
streamline  the  delivery  of  its 
guaranteed  loan  programs.  Rural 
Development  is  anticipating  the 
publication  of  both  interim  final  rules 
by  the  end  of  the  year.  Finally, 
pursuant  to  the  2008  Farm  Bill,  Rural 
Development  will  promulgate  new 
regulations  that  promote  the 
development  and  production  of 
advanced  biofuels. 

•  USDA  will  continue  to  promote 
economic  opportunities  for 
agriculture  and  rural  communities 
through  its  BioPreferred  Program 
(formerly  the  Federal  Biobased 
Product  Preferred  Procurement 
Program).  USDA  will  continue  to 
designate  groups  of  biobased  products 
to  receive  procurement  preference 
from  Federal  agencies  and 
contractors.  In  addition,  USDA  will 
publish  rules  establishing  the 
Voluntary  Labeling  Program  for 
biobased  products. 

Reducing  Paperwork  Burden  on 
Customers 

USDA  has  made  substantial  progress 
in  implementing  the  goal  of  the 
Paperwork  Reduction  Act  of  1995  to 
reduce  the  burden  of  information 
collection  on  the  public.  To  meet  the 
requirements  of  the  Government 
Paperwork  Elimination  Act  (GPEA)  and 
the  E-Government  Act,  agencies  across 
USDA  are  providing  electronic 
alternatives  to  their  traditionally  paper- 
based  customer  transactions.  As  a  result, 
producers  increasingly  have  the  option 
to  electronically  file  forms  and  all  other 
documentation  online.  To  facilitate  the 
expansion  of  electronic  government, 
USDA  implemented  an  electronic 
authentication  capability  that  allows 
customers  to  “sign-on”  once  and 
conduct  business  with  all  USDA 


agencies.  Supporting  these  efforts  are 
ongoing  analyses  to  identify  and 
eliminate  redundant  data  collections 
and  streamline  collection  instructions. 
The  end  result  of  implementing  these 
initiatives  is  better  service  to  our 
customers  enabling  them  to  choose 
when  and  where  to  conduct  business 
with  USDA. 

The  Role  of  Regulations 

The  programs  of  USDA  are  diverse 
and  far  reaching,  as  are  the  regulations 
that  attend  their  delivery.  Regulations 
codify  how  USDA  will  conduct  its 
business,  including  the  specifics  of 
access  to,  and  eligibility  for,  USDA 
programs.  Regulations  also  specify  the 
responsibilities  of  State  and  local 
governments,  private  industry, 
businesses,  and  individuals  that  are 
necessary  to  comply  with  their 
provisions. 

The  diversity  in  purpose  and  outreach 
of  USDA  programs  contributes  ~ 
significantly  to  USDA  being  near  the  top 
of  the  list  of  departments  that  produce 
the  largest  number  of  regulations 
annually.  These  regulations  range  from 
nutrition  standards  for  the  school  lunch 
program,  to  natural  resource  and 
environmental  measures  governing 
national  forest  usage  and  soil 
conservation,  to  emergency  producer 
assistance  as  a  result  of  natural 
disasters,  to  regulations  protecting 
American  agribusiness  (a  major  dollar 
value  contributor  to  exports)  from  the 
ravages  of  domestic  or  foreign  plant  or 
animal  pestilence,  and  they  extend  fi'om 
farm  to  supermarket  to  ensure  the 
safety,  quality,  and  availability  of  the 
Nation’s  food  supply. 

Many  regulations  function  in  a 
dynamic  environment,  which  requires 
their  periodic  modification.  The  factors 
determining  various  entitlement, 
eligibility,  and  administrative  criteria 
often  change  fi'om  year  to  year. 
Therefore,  many  significant  regulations 
must  be  revised  annually  to  reflect 
changes  in  economic  and  market 
benchmarks. 

Almost  all  legislation  that  affects 
USDA  programs  has  accompanying 
regulatory  needs,  often  with  a 
significant  impact  resulting  in  the 
modification,  addition,  or  deletion  of 
many  programs.  In  2009,  USDA  will 
implement  the  2008  Farm  Bill  through 
regulations  on  major  programs  covering 
domestic  commodity  support,  crop 
insurance,  conservation,  export  and 
foreign  food  assistance,  bioenergy,  rural 
development,  agricultural  research,  and 
food  and  nutrition  programs. 
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Major  Regulatory  Priorities 

This  document  represents  summary 
information  on  prospective  significant 
regulations  as  called  for  in  Executive 
Order  12866.  The  following  agencies  are 
represented  in  this  regulatory  plan, 
along  with  a  summary  of  their  mission 
and  key  regulatory  priorities  for  2009: 

Farm  Service  Agency 

Mission:  The  Farm  Service  Agency’s 
(FSA)  mission  is  to  stabilize  farm 
income;  to  assist  owners  and  operators 
of  farms  and  ranches  to  conserve  and 
enhance  soil,  water,  and  related  natural 
resources;  to  provide  credit  to  new  or 
existing  farmers  and  ranchers  who  are 
temporarily  unable  to  obtain  credit  from 
commercial  sources;  and  to  help  farm 
operations  recover  from  the  effects  of 
disaster,  as  prescribed  by  various 
statutes. 

Priorities:  FSA’s  priority  for  2009  will 
be  to  fully  implement  the  2008  Farm 
Bill,  the  Food,  Conservation,  and  Energy 
Act  of  2008.  The  2008  Farm  Bill,  which 
was  enacted  on  June  18,  2008,  governs 
Federal  farm  programs  through  2012. 
Among  its  major  provisions  are  to 
provide  income  support  for  wheat,  feed 
grains,  upland  cotton,  rice,  oilseeds,  and 
other  commodities  through  three 
programs:  Direct  payments,  counter¬ 
cyclical  payments,  and  marketing  loans. 
It  also  provides  a  new  alternative 
iricome  support  program,  the  average 
crop  revenue  election  program.  In 
addition,  the  2008  Farm  Bill  provides  a 
set  of  standing  disaster  assistance 
programs,  including  a  new  revenue 
based  program  for  supplemental 
agricultural  disaster  assistance.  These 
entirely  new  programs  require 
completely  new  regulations  and 
revision  of  the  existing  program 
regulations.  In  addition,  significant 
revisions  in  existing  regulations  will  be 
required  to  address  new  reforms  in 
criteria  for  program  eligibility  and 
limitations  on  payments  to  participants. 
It  also  requires  changes  to  farm 
operating  loans,  down  payment  loans, 
and  emergency  loans,  including 
expanding  to  include  socially 
disadvantaged  farmers,  increasing  loan 
limits,  loan  size,  funding  targets, 
intere.st  rates,  and  graduating  borrowers 
to  commercial  credit.  In  addition,  it 
establishes  a  new  direct  and  guaranteed 
loan  program  to  assist  farmers  in 
implementing  conservation  practices. 
FSA  will  develop  and  issue  the 
regulations  and  make  program  funds 
available  to  eligible  clientele  in  as 
timely  a  manner  as  possible.  As  these 
and  future  changes  required  by 
Administration  initiatives  and  new 


legislation  are  made,  the  Agency’s  focus 
will  be  to  implement  the  changes  in 
such  a  way  as  to  provide  benefits  while 
minimizing  program  complexity  and 
regulatory  burden  for  program 
participants.  Opportunities  will  be 
taken  to  clarify,  simplify,  and  reduce 
confusion  whenever  possible.  The 
Agency’s  ability  to  promote  new  policy 
initiatives  when  implementing  these 
regulations  is  limited  due  to  the  need  to 
adhere  to  legislative  intent.  Therefore, 
due  to  their  combined  economic 
magnitude,  they  are  noted  here  to 
acknowledge  their  significance  in  the 
overall  USDA  regulatory  plan,  but  are 
not  further  listed  in  the  body  of  the  plan 
that  appears  below  (the  regulations  are 
all  included  in  the  Unified  Agenda). 

Food  and  Nutrition  Service 
Mission:  FNS  increases  food  security 
and  reduces  hunger  in  partnership  with 
cooperating  organizations  by  providing 
children  and  low-income  people  access 
to  food,  a  healthful  diet,  and  nutrition 
education  in  a  manner  that  supports 
American  agriculture  and  inspires 
public  confidence. 

Priorities:  In  addition  to  responding  to 
provisions  of  legislation  authorizing  and 
modifying  Federal  nutrition  assistance 
programs,  FNS’s  2008  regulatory  plan 
supports  USDA’s  Strategic  Goal  5, 
“Improve  the  Nation’s  Nutrition  and 
Health,”  and  its  three  related  objectives: 

•  Improve  Access  to  Nutritious  Food. 
This  objective  represents  FNS’s  efforts 
to  improve  nutrition  by  providing 
access  to  program  benefits  (Food 
Stamps,  WIG  food  vouchers  and 
nutrition  services,  school  meals, 
commodities)  and  distributing  State 
administrative  funds  to  support 
program  operations.  To  advance  this 
objective,  FNS  plans  to  finalize  rules 
implementing  provisions  of  the  Farm 
Security  and  Rural  Investment  Act  of 
2002  (P.L.  107-171)  to  simplify 
program  administration,  support 
work,  and  improve  access  to  benefits 
in  the  Food  Stamp  Program  (FSP). 

The  Agency  will  also  issue  rules 
implementing  provisions  of  the  Child 
Nutrition  and  WIG  Reauthorization 
Act  of  2004  (P.L.  108-265)  to  establish 
automatic  eligibility  for  homeless 
children  for  school  meals. 

•  Promote  Healthier  Eating  Habits  and 
Lifestyles.  This  objective  represents 
FNS’s  efforts  to  improve  nutrition 
knowledge  and  behavior  through 
nutrition  education  and  breastfeeding 
promotion,  and  to  ensure  that 
program  benefits  meet  the  appropriate 
nutrition  standards  to  effectively 
improve  nutrition  for  program 


participants.  In  support  of  this 
objective,  FNS  plans  to  finalize  a  rule 
revising  requirements  that  allow 
schools  to  substitute  nutritionally- 
equivalent  non-dairy  beverages  for 
fluid  milk  at  the  request  of  a 
recipient’s  parent  in  addition  to 
medical  care  providers. 

•  Improve  Nutrition  Assistance  Program 
Management  and  Customer  Service. 
This  objective  represents  FNS’s 
ongoing  commitment  to  maximize  the 
accuracy  of  benefits  issued,  maximize 
the  efficiency  and  effectiveness  of 
program  operations,  and  minimize 
participant  and  vendor  fraud.  In 
support  of  this  objective,  FNS  plans  to 
finalize  rules  in  the  Child  and  Adult 
Care  Food  Program  (CACFP)  and  the 
Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Children  Program  (WIC)  to  improve 
program  management  and  prevent 
vendor  firaud,  as  well  as  finalize  rules 
in  the  FSP  to  improve  the  Quality 
Control  process. 

Food  Safety  and  Inspection  Service 

Mission:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  responsible 
for  ensuring  that  meat,  poultry,  egg,  and 
catfish  products  in  interstate  and  foreign 
commerce  are  wholesome,  not 
adulterated,  and  properly  marked, 
labeled,  and  packaged. 

Priorities:  FSIS’  2008  Regulatory  Plan 
helps  implement  USDA’s  Strategic  Goal 
4,  “Enhance  Protection  and  Safety  of  the 
Nation’s  Agriculture  and  Food  Supply,” 
particularly  the  objective  to  reduce  the 
incidence  of  foodborne  illnesses  related 
to  meat,  poultry,  egg  products,  and, 
once  a  program  is  implemented,  catfish 
in  the  U.S.  FSIS  is  working  toward  a 
more  scientific  inspection  system  with  a 
more  risk-based  approach  to  ensuring 
that  meat,  poultry,  egg  products,  and 
catfish  are  wholesome  and  not 
adulterated  or  misbranded. 

FSIS  is  committed  to  developing  and 
issuing  science-based  regulations 
intended  to  ensure  that  meat,  poultry, 
egg,  and  catfish  products  are  wholesome 
and  not  adulterated  or  misbranded.  FSIS 
continues  to  review  its  existing 
authorities  and  regulations  to  streamline 
excessively  prescriptive  regulations,  to 
revise  or  remove  regulations  that  are 
inconsistent  with  the  Agency’s  hazard 
analysis  and  critical  control  point 
regulations,  and  to  ensure  that  it  can 
address  emerging  food  safety  challenges. 
FSIS  is  also  working  with  the  Food  and 
Drug  Administration  (FDA)  to  better 
delineate  the  two  agencies’  jurisdictions 
over  various  food  products. 
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Following  are  some  of  the  Agency’s 
recent  and  planned  initiatives: 

In  July  2008,  FSIS  published  a  final 
rule  on  the  Availability  of  Retail 
Consignee  During  Meat  and  Poultry 
Product  recalls.  This  final  rule  should 
enhance  the  public  health  by  helping 
consumers  to  determine  whether  they 
have  recalled  product  in  their 
refirigerator  freezer  or  pantry. 

FSIS  is  proposing  to  require  that  all 
cattle  that  become  non-ambulatory 
disabled  at  any  time  before  slaughter, 
including  those  that  become  non¬ 
ambulatory  disabled  after  passing  ante¬ 
mortem  insp>ection,  must  be  condemned 
and  properly  disposed  of.  Under  the 
current  regulations,  FSIS  inspection 
personnel  determine,  on  case  by-case 
basis,  the  disposition  of  cattle  that 
become  nonambulatory  disabled  after 
they  have  passed  ante-mortem 
inspection.  FSIS  is  proposing  to  remove 
the  provision  for  case-by-case 
determination  by  FSIS  inspection 
personnel. 

2008  Farm  Bill-related  Rulemakings; 

The  Food,  Conservation,  and  Energy 
Act  of  2008  (Pub.  L.  110-246),  known  as 
the  2008  Farm  Bill,  made  several 
amendments  to  statutes  administered  by 
FSIS  and  gave  the  Agency  other 
instructions.  As  a  result,  FSIS  is 
developing  new  regulations  to 
implement:  mandatory  inspection  for 
catfish;  a  program  for  interstate, 
shipment  of  State-inspected  meat  and 
poultry  products;  and  recall  procedure 
and  process  control  reassessment 
requirements  for  inspected 
establishments.  FSIS  is  also  developing 
regulations  on  country-of-origin  labeling 
(COOL)  for  certain  meat  and  poultry 
commodities  to  conform  to  final 
regulations  promulgated  by  USDA’s 
Agricultural  Marketing  Service. 

Catfish  Inspection: 

FSIS  is  developing  regulations  to 
implement  Farm  Bill  amendments  of  the 
FMIA  (in  Pub.  L.  110-246,  Sec.  11016) 
to  make  catfish  amenable  to  the  FMIA. 
The  regulations  will  define  “catfish” 
and  the  scope  of  coverage  of  the 
regulations  to  apply  to  establishments 
that  process  catfish  and  catfish 
products.  The  regulations,  to  be 
implemented  no  later  than  18  months 
from  the  date  of  enactment  of  the  2008 
Fcirm  Bill,  will  take  into  account  the 
conditions  under  which  the  catfish  are 
raised  and  transported  to  a  processing 
establishment. 

Interstate  shipment  of  State-inspected 
meat  and  poultry  products: 


FSIS  is  proposing  regulations  to 
implement  a  new  voluntary  Federal- 
State  cooperative  inspection  program 
under  which  State-inspected 
establishments  with  25  or  fewer 
employees  would  be  eligible  to  ship 
meat  and  poultry  products  in  interstate 
commerce.  State-inspected 
establishments  selected  to  participate  in 
this  program  would  be  required  to 
comply  with  all  Federal  standards 
under  the  FMIA  and  the  PPIA.  These 
establishments  would  receive 
inspection  services  from  State  - 
inspection  personnel  that  have  been 
trained  and  certified  to  assist  with 
enforcement  of  the  FMIA  and  PPIA. 

Meat  and  poultry  products  produced 
under  the  program  that  have  been 
inspected  and  passed  by  selected  State 
inspection  personnel  would  bear  a 
Federal  mark  of  inspection.  Section 
11015  of  the  2008  Farm  Bill  provides  for 
the  interstate  shipment  of  State- 
inspected  meat  and  poultry  product 
from  selected  establishments  and 
requires  that  FSIS  promulgate 
implementing  regulations  no  later  than 
18  months  firom  the  date  of  its 
enactment. 

Food  safety  improvement: 

FSIS  is  proposing  regulations  that  will 
implement  Sec.  11017  of  the  2008  Farm 
Bill  on  notification,  documentation,  and 
recordkeeping  requirements  for 
inspected  establishments.  This  section 
amends  the  FMIA  and  PPIA  to  require 
establishments  that  are  subject  to 
inspection  under  these  Acts  to  promptly 
notify  the  Agency  that  an  adulterated  or 
misbranded  product  received  by  or 
originating  from  the  establishment  has 
entered  into  commerce,  if  the 
establishment  has  reason  to  believe  that 
this  has  happened.  Section  11017  also 
requires  establishments  subject  to 
inspection  under  the  FMIA  and  PPIA  to: 
(1)  prepare  and  maintain  current 
procedures  for  the  recall  of  all  products 
produced  and  shipped  by  the 
establishment;  (2)  document  each 
reassessment  of  the  process  control 
plans  of  the  establishment;  and  (3)  upon 
request,  make  the  procedures  and 
reassessed  control  plans  available  to 
FSIS  inspection  personnel  for  review 
and  copying. 

In  June  2003,  FSIS  published  an 
interim  final  rule  requiring 
establishments  to  prevent  L. 
monocytogenes  contamination  of  RTE 
products.  The  Agency  is  evaluating  the 
effectiveness  of  this  interim  final  rule, 
which  in  2004  was  the  subject  of  a 
regulatory  reform  nomination  to  0MB. 
FSIS  has  carefully  reviewed  its 
economic  analysis  of  the  interim  final 


rule  in  response  to  this  recommendation 
and  is  planning  to  adjust  provisions  of 
the  rule  to  reduce  the  information 
collection  burden  on  small  businesses. 
FSIS  is  also  planning  further  action  with 
respect  to  other  elements  of  the  2001 
proposal,  based  on  quantitative  risk 
assessments  of  target  pathogens  in 
processed  products. 

FSIS  plans  to  propose  to  amend  the 
poultry  products  inspection  regulations 
to  put  in  place  a  system  in  which  the 
establishment  sorts  the  carcasses  for 
defects,  and  the  Agency  verifies  that  the 
system  is  under  control  and  producing 
safe  and  wholesome  product.  The 
Agency  would  propose  to  adopt 
performance  standards,  designed  to 
ensure  that  the  establishments  are 
carrying  out  slaughter,  dressing,  and 
chilling  operations  in  a  manner  that 
ensures  no  significant  growth  of 
pathogens,  as  demonstrated  by  control 
of  the  pathogens  or  indicator  organisms. 
The  Agency  would  also  verify  that 
vulnerable  points  in  the  process  are 
under  control. 

Small  business  implications: 

The  great  majority  of  businesses 
regulated  by  FSIS  are  small  businesses. 
With  the  exception  of  the  non¬ 
ambulatory  disabled  cattle  rulemaking, 
the  regulations  listed  above 
substantially  affect  small  businesses. 
Some  rulemakings  can  benefit  small 
businesses.  For  example,  the  rule  on 
interstate  shipment  of  State-inspected 
products  will  open  interstate' markets  to 
some  small  State-inspected 
establishments  that  previously  could 
only  sell  their  products  within  State 
boundaries. 

FSIS  recognizes  the  difficulties  faced 
by  many  small  and  very  small 
establishments  in  complying  with 
necessary,  science-based  food-safety  or 
other  consumer  protection  requirements 
and  in  assuming  the  associated 
technical  and  financial  burdens.  FSIS 
attempts  to  reduce  the  burdens  of  its 
regulations  on  small  business  by 
providing  alternative  dates  of 
compliance,  furnishing  detailed 
compliance  guidance  material,  and 
conducting  outreach  programs  to  small 
and  very  small  establishments. 

FSIS  conducts  a  small  business 
outreach  program  that  provides  critical 
training,  access  to  food  safety  experts, 
and  information  resources  (such  as 
compliance  guidance  and  questions  and 
answers  on  various  topics)  in  forms  that 
are  uniform,  easily  comprehended,  and 
consistent.  The  Agency  collaborates  in 
this  effort  with  other  USDA  agencies 
and  cooperating  State  partners.  For 
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example,  FSIS  makes  plant  owners  and 
operators  aware  of  loan  programs, 
available  through  USDA’s  Rural 
Business  and  Cooperative  programs,  to 
help  them  in  upgrading  their  facilities. 
FSIS  employees  meet  proactively  with 
small  and  very  small  plant  operators  to 
learn  more  about  their  specific  needs 
and  provide  joint  training  sessions  for 
small  and  very  small  plants  and  FSIS 
employees. 

International  trade  or  investment 
effects: 

To  be  eligible  for  the  importation  of 
meat,  poultry,  or  egg  products  into  the 
United  States,  foreign  inspection 
systems  and  establishments  must  meet 
regulatory  standards  that  are  equivalent 
to  those  that  FSIS  administers.  For  most 
of  the  regulatory  initiatives  described 
above,  foreign  inspection  systems  will 
have  to  ensure  that  they  are  maintaining 
equivalent  standards.  For  example,  in 
order  to  be  able  to  continue  to  ship 
catfish-type  products  to  the  United 
States,  foreign  countries  will  have  to 
have  inspection  systems  for  catfish  and 
catfish  products  that  impose 
requirements  that  are  equivalent  to 
those  that  FSIS  will  establish  in  the 
rulemaking  described  above. 

Animal  and  Plant  Health  Inspection 
Service 

Mission:  A  major  part  of  the  mission 
of  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  is  to  protect 
the  health  and  value  of  American 
agricultural  and  natural  resources. 
APHIS  conducts  programs  to  prevent 
the  introduction  of  exotic  pests  and 
diseases  into  the  United  States  and 
conducts  surveillance,  monitoring, 
control,  and  eradication  programs  for 
pests  and  diseases  in  this  country. 

These  activities  enhance  agricultural 
productivity  and  competitiveness  and 
Contribute  to  the  national  economy  and 
the  public  health.  APHIS  also  conducts 
programs  to  ensure  the  humane 
handling,  care,  treatment,  and 
transportation  of  animals  under  the 
Animal  Welfare  Act. 

Priorities:  APHIS  is  continuing  work 
to  revise  its  biotechnology  regulations  to 
reflect  new  consolidated  authorities 
under  the  Plant  Protection  Act  and  to 
address  advances  in  technology.  APHIS 
also  plans  to  revise  its  regulations  for 
importing  nursery  stock  to  better 
address  plant  health  risks  associated 
with  propagative  material.  With  respect 
to  animal  health,  the  Agency  intends  to 
revise  its  regulations  concerning  bovine 
spongiform  encephalopathy  (BSE)  to 
provide  a  more  comprehensive 
framework  for  the  importation  of  certain 


animals  and  products.  The  revision  of 
the  regulations  regarding  BSE  will  likely 
be  of  most  interest  to  those  countries 
that  currently  export  large  volumes  of 
live  bovines  or  bovine-derived  products 
to  the  United  States,  as  wqll  as  to  those 
countries  from  which  such  commodities 
are  currently  prohibited,  but  that  may 
wish  to  export  live  bovines  or  bovine 
products  to  the  United  States  in  the 
future.  APHIS  also  plans  to  propose 
standards  for  the  humane  handling, 
care,  treatment,  and  transportation  of 
birds  covered  under  the  Animal  W'elfare 
Act. 

Additional  information  about  APHIS 
and  its  programs  is  available  on  the 
Internet  at  http://www.aphis.usda.gov. 

Agricultural  Marketing  Service 

Mission:  The  Agricultural  Marketing 
Service  (AMS)  provides  marketing 
services  to  producers,  manufacturers, 
distributors,  importers,  exporters,  and 
consumers  of  food  products.  The  AMS 
also  manages  the  government’s  food 
purchases,  supervises  food  quality 
grading,  maintains  food  quality 
standards,  and  supervises  the  Federal 
research  and  promotion  programs. 

Priorities:  AMS  priority  items  for  the 
next  year  include  several  rulemakings  as 
a  result  of  passage  of  the  Food, 
Conservation,  and  Energy  Act  of  2008 
(2008  Farm  Bill).  These  include  the 
following: 

Country  of  Origin  Labeling: 

On  August  1,  2008,  AMS  published 
an  interim  final  rule  implementing  the 
Mandatory  Country  of  Origin  and 
Labeling  (COOL)  of  Beef,  Pork,  Lamb, 
Chicken,  Goat,  Perishable  Agricultural 
Commodities,  Peanuts,  Pecans,  Ginseng, 
and  Macadamia  Nuts  as  directed  by  the 
2002  Farm  Bill.  The  rule  requires 
retailers  to  notify  their  customers  of  the 
country  of  origin  of  covered 
commodities.  Covered  commodities 
include  muscle  cuts  of  beef  (including 
veal),  lamb,  chicken,  goat,  and  pork; 
ground  beef,  ground  lamb,  ground 
chicken,  ground  goat,  and  ground  pork; 
perishable  agricultural  commodities; 
macadamia  nuts;  pecans;  ginseng;  and 
peanuts.  Because  the  2008  Farm  Bill 
contained  a  number  of  provisions  that 
amends  the  regulations,  AMS  published 
an  interim  final  rule  with  request  for 
comments  to  allow  newly  affected 
industries  the  opportunity  to  comment 
prior  to  issuance  of  a  final  rule.  The 
COOL  interim  final  rule  for  wild  and 
farm-raised  fish  and  shellfish  was 
published  On  October  5,  2004. 

Dairy  Promotion  and  Research 
Program: 


The  Dairy  Production  Stabilization 
Act  of  1983  (Dairy  Act)  authorized 
USDA  to  create  a  national  producer 
program  for  dairy  product  promotion, 
research,  and  nutrition  education  as  part 
of  a  comprehensive  strategy  to  increase 
human  consumption  of  milk  and  dairy 
products.  Dairy  farmers  fund  this  self- 
help  program  through  a  mandatory 
assessment  on  all  milk  produced  in  the 
contiguous  48  States  and  marketed 
commercially.  Dairy  farmers  administer 
the  national  program  through  the 
National  Dairy  Promotion  and  Research 
Board  (Dairy  Board). 

The  2008  Farm  Bill  extended  the 
program  to  include  producers  in  Alaska, 
Hawaii,  and  Puerto  Rico  who  will  pay 
an  assessment  of  $0.15  per 
hundredweight  of  milk  production. 
Imported  dairy  products  will  be 
assessed  at  $0,075  per  hundredweight  of 
fluid  milk  equivalent.  An  interim  final 
rule  will  implement  these  new 
provisions. 

Dairy  Forward  Pricing: 

The  2008  Farm  Bill  re-established  the 
Dairy  Forward  Pricing  Program,  which 
allows  dairy  farmers  to  voluntarily  enter 
into  forward  contracts  with  milk 
handlers.  The  original  Dairy  Forward 
Pricing  Program  operated  on  a  pilot 
basis  from  1999  through  2004.  A 
forward  contract  is  an  agreement  to  sell 
a  stated  quantity  of  milk,  for  a  stated 
period,  at  a  stated  priced.  This 
voluntary  risk  management  tool  will 
allow  producers  and  handlers  to  “lock 
in”  prices,  reducing  risks  associated 
with  changes  in  price  and  income  and 
enhancing  the  ability  to  obtain 
financing.  AMS  intends  to  issue  an 
interim  final  rule  to  implement  the 
program  as  provided  for  in  the  2008 
Farm  Bill. 

Establish  Procedures  for  Farmers’ 
Market  Promotion  Program: 

The  Agricultural  Marketing  Service 
(AMS)  will  establish  regulations  for  the 
operation  of  the  Farmers’  Market 
Promotion  Program  (FMPP) 
incorporating  new  amendments  enacted 
in  the  2008  Farm  Bill.  The  purpose  of 
the  FMPP  is  to  make  grants  available  to 
eligible  entities  for  projects  to 
“establish,  expand,  and  promote 
farmers’  markets  and  to  promote  direct 
producer-to-consumer  marketing”; 
increase  domestic  consumption  of 
agricultural  commodities  by  improving 
and  expanding,  or  assisting  in  the 
improvement  and  expansion  of 
domestic  farm  ers’  markets,  roadside 
stands,  community-supported 
agriculture  programs,  agri-tourism 
activities,  and  other  direct  producer-to- 
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consumer  market  opportunities:  and 
develop,  or  aid  in  the  development  of, 
new  farmers’  markets,  roadside  stands, 
community-supported  agriculture 
programs,  agri-tourism  activities,  and 
other  direct  producer-to-consumer 
marketing  opportunities. 

Other  important  rulemakings  the 
Agency  will  undertake  include  two 
proposed  rules  amending  the  National 
Organic  Program  regulations.  The  1990 
Organic  Foods  Production  Act, 
established  the  National  Organic 
Program  (NOP)  within  the  Agricultural 
Marketing  Service  (AMS).  It  also 
established  the  National  Organic 
Standards  Board  (NOSB),  as  an  advisory 
body  to  the  NOP.  The  program  was 
established  to  create  organic  standards 
and  to  require  and  oversee  mandatory 
certification  or  organic  production.  The 
NOP  regulations  were  implemented  in 
2002. 

Access  to  Pasture: 

Since  implementation  of  the  NOP, 
some  members  of  the  public  have 
advocated  for  a  more  explicit  regulatory 
standard  on  the  relationship  between 
livestock,  particularly  dairy  animals, 
and  grazing  land.  They  have  asserted 
the  current  regulatory  language  on 
access  to  pasture  for  ruminants  and 
temporary  confinement  based  on  an 
animal’s  stage  of  production,  when 
applied  together,  do  not  provide  a 
uniform  requirement  for  the  pasturing  of 
ruminant  animals  that  meet  the 
principles  underlying  an  organic 
management  system  for  livestock  and 
livestock  prodhcts  that  consumers 
expect. 

Dairy  Replacement: 

The  Agricultural  Marketing  Service 
(AMS)  is  proposing  to  amend  the 
National  Organic  Program  (NOP) 
regulations  to  clarify  the  regulations 
with  respect  to  the  sourcing  of  dairy 
replacement  animals.  AMS  expects  to 
publish  a  proposed  rule  with  request  for 
comment  in  spring  2009  requesting 
input  on  existing  origin  of  livestock 
provisions. 

AMS  Program  Rulemaking  Pages:  All 
of  AMS’  rules  published  in  the  Federal 
Register  are  available  on  the  Internet  at 
http://ww'w.regulations.gov.  This  site 
also  includes  commenting  instructions 
and  addresses,  links  to  news  releases 
and  background  material,  and 
comments  received  on  various  rules. 

Forest  Service 

Mission:  The  mission  of  the  Forest 
Service  is  to  sustain  the  health, 
productivity,  and  diversity  of  the 
Nation’s  forests  and  rangelands  to  meet 


the  needs  of  present  and  future 
generations.  This  includes  protecting 
and  managing  National  Forest  System 
lands:  providing  technical  and  financial 
assistance  to  States,  communities,  and 
private  forest  l^downers:  and 
developing  and  providing  scientific  and 
technical  assistance  and  scientific 
exchanges  in  support  of  international 
forest  and  range  conservation. 

Priorities:  Roadless  Rules  -  On  January 
12,  2001,  the  Department  of  Agriculture 
promulgated  the  Roadless  Area 
Conservation  Rule  (RACR)  to  provide 
for  the  conservation  and  management  of 
approximately  58.5  million  acres  of 
inventoried  roadless  areas  within  the 
National  Forest  System  under  the 
principles  of  the  Multiple-Use 
Sustained-Yield  Act  of  1960.  On  July  14, 
2003,  the  U.S.  District  Court  for  the 
District  of  Wyoming  found  the  2001 
roadless  rule  to  be  unlawful  and  ordered 
that  the  rule  be  permanently  enjoined. 
The  final  rule  for  Inventoried  Roadless 
Area  Management  for  the  State  of  Idaho 
was  published  October  16,  2008.  The 
State  of  Colorado  has  petitioned  the 
Secretary  pursuant  to  5  U.S.C.  §553(e) 
and  7  C.F.R.  §1.28  for  state  specific 
rules  to  replace  this  national  rule. 

The  2008  Farm  Bill  identifies  3  rule- 
making  actions  specific  to  the  Forest 
Service.  These  proposals  are  priority  for 
the  agency  for  fall  2008. 

•  Community  Forest  And  Open  Space 
Conservation  Program  -  This  program 
will  provide  federal  matching  grants 
to  help  local  government,  tribes,  or 
non-profit  organizations  acquire 
private  forests  that  are  threatened  by 
conversion  to  non-forest  uses. 

•  Pest  And  Disease  Revolving  Loan 
Fund  -  The  Pest  and  Disease 
Revolving  Loan  I’und  authorizes  low 
interest  loans  to  local  governments  for 
equipment  &  contracts  to  aid  in 
combating  invasive  species  outbreaks 
in  community  trees  and  forests. 

•  Forest  Products  For  Traditional  And 
Cultural  Purposes  -  The  Forest 
Products  for  Traditional  and  Cultural 
Purposes  provision  authorizes  Indian 
Tribes  free  use  of  forest  products  from 
National  Forest  System  lands  for 
traditional  and  cultural  purposes. 

Rural  Development 

M/s.sion;  Rural  Development’s  mission 
is  to  support  increased  economic 
opportunities  and  improved  quality  of 
life  in  rural  America.  This  support  is 
provided  through  loan  guarantees, 
grants  and  technical  assistance  for  rural 
housing,  community  facilities,  business 
and  industry,  and  electric. 


telecommunication  and  water  and  waste 
disposal  facilities. 

Priorities:  USDA  has  priority  projects 
in  Rural  Development  to  strengthen  the 
regulations  for  its  broadband  access 
program  to  better  focus  on  areas  without 
such  access.  Rural  Development  will 
publish  new  regulations  that  will 
consolidate  and  streamline  the  delivery 
of  its  guaranteed  loan  programs.  Rural 
Development  is  anticipating  the 
publication  of  both  interim  final  rules 
by  the  end  of  the  year.  Finally,  pursuant 
to  the  2008  Farm  Bill,  Rural 
Development  will  promulgate  new 
regulations  that  promote  the 
development  and  production  of 
advanced  biofuels. 

Departmental  Administration 

Mission:  Departmental 
Administration’s  mission  is  to  provide 
management  leadership  to  ensure  that 
USDA  administrative  programs, 
policies,  advice  and  counsel  meet  the 
needs  of  USDA  program  organizations, 
consistent  with  laws  and  mandates:  and 
provide  safe  and  efficient  facilities  and 
services  to  customers. 

Priorities:  The  regulatory  priority  for 
Departmental  Administration  is  to 
continue  implementing  the  BioPreferred 
Program  (formerly  the  Federal  Biobased 
Product  Preferred  Procurement 
Program)  authorized  by  the  2008  Farm 
Bill  (Public  Law  110-246).  Included  in 
this  priority  are  proposed  and  final 
regulations  designating  items  for 
preferred  Federal  procurement.  These 
regulations  will  assist  in  the  expansion 
of  market  opportunities  for 
manufacturers  of  biobased  products, 
resulting  in  economic  opportunities  for 
American  agricultural  producers  and 
rural  communities.  These  efforts 
support  USDA’s  strategic  goal  “To 
enhance  the  competitiveness  and 
sustainability  of  rural  and  farm 
economies.”  In  addition.  Departmental 
Administration  will  look  to  begin 
implementation  of  the  BioPreferred 
labeling  program.  Once  implemented, 
this  program  will  allow  biobased 
manufacturers  to  receive  a  label  to  be 
used  in  the  commercial  market  to 
distinguish  their  products  as  biobased. 

Aggregate  Costs  and  Benefits  , 

Per  E.O.  13422,  USDA  is  required  to 
provide  its  best  estimate  of  the 
combined  aggregate  costs  and  benefits  of 
final  regulations  included  in  the 
Regulatory  Plan.  For  calendar  year  2009, 
USDA’s  priority  will  be  to  fully 
implement  the  2008  Farm  Bill,  the 
P^ood,  Conservation,  and  Energy  Act  of 
2008.  The  2008  Farm  Bill  governs 
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Federal  farm  programs  through  2012. 
Provisions  will  require  completely  new 
regulations  and  revision  of  existing 
program  regulations.  The  Department’s 
focus  on  Farm  Bill  and  other  regulations 
will  be  to  implement  the  changes  in 
such  a  way  as  to  provide  benefits  while 
minimizing  program  complexity  and 
regulatory  burden  for  program 
participants. 


USDA — Animal  and  Plant  Health 
Inspection  Service  (APHIS) 


PROPOSED  RULE  STAGE 


1.  ANIMAL  WELFARE;  REGULATIONS 
AND  STANDARDS  FOR  BIRDS 

Priority: 

Other  Significant 

Legal  Authority: 

7  use  2131  to  2159 
CFR  Citation: 

9  CFR  1  to  3 
Legal  Deadline: 

None 

Abstract: 

APHIS  intends  to  establish  standards 
for  the  humane  handling,  care, 
treatment,  and  transportation  of  birds 
other  than  birds  bred  for  use  in 
research. 

Statement  of  Need: 

The  Farm  Security  and  Rural 
Investment  Act  of  2002  amended  the 
definition  of  animal  in  the  Animal 
Welfare  Act  (AWA)  by  specifically 
excluding  birds,  rats  of  the  genus 
Rattus,  and  mice  of  the  genus  Mus, 
bred  for  use  in  research.  While  the 
definition  of  animal  in  the  regulations 
contained  in  9  CFR  part  1  has  excluded 
rats  of  the  genus  Rattus  and  mice  of 
the  genus  Mus  bred  for  use  in  research, 
that  definition  has  also  excluded  all 
birds  (i.e.,  not  just  those  birds  bred  for 
use  in  research).  In  line  with  this 
change  to  the  definition  of  animal  in 
the  AWA,  APHIS  intends  to  establish 
standards  in  9  CFR  part  3  for  the 
humane  handling,  care,  treatment,  and 
transportation  of  birds  other  than  those 
birds  bred  for  use  in  research. 

Summary  of  Legal  Basis: 

The  Animal  Welfare  Act  (AWA) 
authorizes  the  Secretary  of  Agriculture 
to  promulgate  standards  and  other 
requirements  governing  the  humane 


handling,  care,  treatment,  and 
transportation  of  certain  animals  by 
dealers,  research  facilities,  exhibitors, 
operators  of  auction  sales,  and  carriers 
and  immediate  handlers.  Animals 
covered  by  the  AWA  include  birds  that 
are  not  bred  for  use  in  research. 

Alternatives: 

To  be  identified. 

Anticipated  Cost  and  Benefits: 

To  be  determined. 

Risks: 

Not  applicable. 

Timetable: 

Action  Date  FR  Cite 

NPRM  02/00/09 

NPRM  Comment  04/00/09 

Period  End  » 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

Undetermined 
Additional  Information: 

Additional  information  about  APHIS 
and  its  programs  is  available  on  the 
Internet  at  http://www.aphis.usda.gov. 

Agency  Contact: 

Darrel  Styles 

Veterinary  Medical  Officer,  Animal  Care 
Department  of  Agriculture 
Animal  and  Plant  Health  Inspection 
Service 

4700  River  Road,  Unit  84 
Riverdale,  MD  20737-1234 
Phone:  301  734-0658 

RIN:  0579-AC02 


USDA— APHIS 

2.  IMPORTATION  OF  PLANTS  FOR 
PLANTING;  ESTABLISHING  A  NEW 
CATEGORY  OF  PLANTS  FOR 
PLANTING  NOT  AUTHORIZED  FOR 
IMPORTATION  PENDING  RISK 
ASSESSMENT  (RULEMAKING 
RESULTING  FROM  A  SECTION  610 
REVIEW) 

Priority: 

Other  Significant 

Legal  Authority: 

7  use  450;  7  USC  7701  to  7772;  7  USC 
7781  to  7786;  21  USC  136  and  136a 

CFR  Citation: 

7  CFR  319 


Legal  Deadline: 

None 

Abstract: 

This  action  would  establish  a  new 
category  in  the  regulations  governing 
the  importation  of  nursery  stock,  also 
known  as  plants  for  planting.  This 
category  would  list  taxa  of  plants  for 
planting  whose  importation  is  not 
authorized  pending  risk  assessment.  We 
would  allow  foreign  governments  to 
request  that  a  pest  risk  assessment  be 
conducted  for  a  taxon  whose 
importation  is  not  authorized  pending 
risk  evaluation.  After  the  pest  risk 
assessment  was  completed,  we  would 
conduct  rulemaking  to  remove  the 
taxon  from  the  proposed  category  if 
determined  appropriate  by  the  risk 
assessment.  We  are  also  proposing  to 
expand  the  scope  of  the  plants 
regulated  in  the  plants  for  planting 
regulations  to  include  non-vascular 
plants.  These  changes  would  allow  us 
to  react  more  quickly  to  evidence  that 
a  taxon  of  plants  for  planting  may  pose 
a  pest  risk  while  ensuring  that  our 
actions  are  based  on  scientific 
evidence. 

Statement  of  Need: 

APHIS  typically  relies  on  inspection  at 
a  Federal  plant  inspection  station  or 
port  of  entry  to  mitigate  the  risks  of 
pest  introduction  associated  with  the 
importation  of  plants  for  planting. 
Importation  of  plants  for  planting  is 
further  restricted  or  prohibited  only  if 
there  is  specific  evidence  that  such 
importation  could  introduce  a 
quarantine  pest  into  the  United  States. 
Most  of  the  taxa  of  plants  for  planting 
currently  being  imported  have  not  been 
thoroughly  studied  to  determine 
whether  their  importation  presents  a 
risk  of  introducing  a  quarantine  pest 
into  the  United  States.  The  volume  and 
the  number  of  types  of  plants  for 
planting  have  increased  dramatically  in 
recent  years,  and  there  are  several 
problems  associated  with  gathering  data 
on  what  plants  for  planting  are  being 
imported  and  on  the  risks  such 
importation  presents.  In  addition, 
quarantine  pests  that  enter  the  United 
States  via  the  importation  of  plants  for 
planting  pose  a  particularly  high  risk 
of  becoming  established  within  the 
United  States.  The  current  regulations 
need  to  be  amended  to  better  address 
these  risks. 

Summary  of  Legal  Basis: 

The  Secretary  of  Agriculture  may 
prohibit  or  restrict  the  importation  or 
entry  of  any  plant  if  the  Secretary 
determines  that  the  prohibition  or 
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I  restriction  is  necessary  to  prevent  the 
I  introduction  into  the  United  States  of 
I  a  plant  pest  or  noxious  weed  (7  U.S.C. 
7712). 

j  Alternatives; 

I  APHIS  has  identified  one  alternative  to 

I  the  approach  we  are  considering.  We 

I  could  prohibit  the  importation  of  all 

I  nursery  stock  pending  risk  evaluation, 

I  approval,  and  notice-and-comment 

rulemaking,  similar  to  APHIS’s 
approach  to  regulating  imported  fruits 
and  vegetables.  This  approach  would 
lead  to  a  major  interruption  in 
international  trade  and  would  have 
significant  economic  effects  on  both 
U.S.  importers  and  U.S.  consumers  of 
I  plants  for  planting. 

I  Anticipated  Cost  and  Benefits: 

j  Undetermined. 

I  Risks: 

In  the  absence  of  some  action  to  revise 
I  the  nursery  stock  regulations  to  allow 
us  to  better  address  pest  risks, 
i  increased  introductions  of  plant  pests 

!  via  imported  nursery  stock  are  likely, 

causing  extensive  damage  to  both 
agricultural  and  natural  plant  resources. 

I 

i  Timetable: 

I  Action  Date  FR  Cite 

I  _  __  ___  _ 

I  NPRM  02/00/09 

NPBM  Comment  04/00/09 

Period  End 

Regulatory  Flexibility  Analysis 
Required: 

i 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

None 

International  Impacts: 

This  regulatory  action  will  be  likely  to 
have  international  ttade  and  investment 
effects,  or  otherwise  be  of  international 
intere.st. 

Additional  Information: 

Additional  information  about  APHIS 
and  its  programs  is  available  on  the 
Internet  at  http://www.aphis.usda.gov. 


Agency  Contact: 

Arnold  T.  Tschanz 

Senior  Import  Specialist,  Commodity 

Import  Analysis  and  Operations,  PPQ 

Department  of  Agriculture 

Animal  and  Plant  Health  Inspection 

Service 

4700  River  Road,  Unit  133 
Riverdale,  MD  20737-1236 
Phone;  301  734-5306 

RIN:  0579-AC03 


USDA— APHIS 

3.  BOVINE  SPONGIFORM 
ENCEPHALOPATHY;  IMPORTATION 
OF  BOVINES  AND  BOVINE  . 
PRODUCTS 

Priority: 

Other  Significant 

Legal  Authority: 

7  use  450;  7  USC  1622;  7  USC  7701 
to  7772;  7  USC  8301  to  8317;  21  USC 
136  and  136a;  31  USC  9701 

CFR  Citation: 

9  CFR  92  to  96;  9  CFR  98 

Legal  Deadline: 

None 

Abstract: 

This  rulemaking  would  amend  the 
regulations  regarding  the  importation  of 
bovines  and  bovine  products.  Under 
this  rulemaking,  countries  would  be 
classified  as  either  negligible  risk, 
controlled  risk,  or  undetermined  risk 
for  bovine  spongiform  encephalopathy 
(BSE).  Some  commodities  would  be 
allowed  importation  into  the  United 
States  regardless  of  the  BSE 
classification  of  the  country  of  export. 
Other  commodities  would  be  subject  to 
importation  restrictions  or  prohibitions 
based  on  the  type  of  commodity  and 
the  BSE  classification  of  the  country. 
The  criteria  for  country  classification 
and  commodity  import  would  be 
closely  aligned  with  those  of  the  World 
Organization  for  Animal  Health. 

Statement  of  Need: 

We  are  proposing  to  amend  the 
regulations  after  conducting  a  thorough 
review  of  relevant  scientific  literature 
and  a  comprehensive  evaluation  of  the 
issues  and  concluding  that  the 
proposed  changes  would  continue  to 
guard  against  the  introduction  of  BSE 
into  the  United  States,  while  allowing 
the  importation  of  additional  animals 
and  animal  products  into  this  country. 


Summary  of  Legal  Basis: 

Under  the  Animal  Health  Protection 
Act  of  2002  (7  U.S.C.  8301  et  seq.),  the 
Secretary  of  Agriculture  is  authorized 
to  promulgate  regulations  to  prevent 
the  introduction  into  the  United  States 
or  dissemination  of  any  pest  or  disease 
of  livestock. 

Alternatives: 

We  could  leave  the  bovine  regulations 
unchanged.  The  current  regulations  are 
not  consistent  with  the  latest  scientific 
information,  however,  and,  as  a  result, 
are  more  restrictive  than  necessary. 
Another  alternative — modifying  the 
BSE  regulations  related  to  the 
importation  of  bovines  and  bovine- 
derived  products  to  precisely  match  the 
OIE  guidelines  without  allowing  for 
modification  deemed  necessary  by 
APHIS — would  not  allow  APHIS  to 
independently  interpret  the  .scientific 
literature  or  reflect  current  USDA 
regulations  and  policies.  Making  no 
changes  to  the  current  regulations  that 
govern  the  importation  of  cervids  and 
camelids  would  perpetuate  an 
unnecessary  constraint  on  trade  in 
those  commodities,  because  cervids  and 
camelids  pose  an  extremely  low  BSE 
risk. 

Anticipated  Cost  and  Benefits: 

Undetermined. 

Risks: 

APHIS  has  concluded  that  the  proposed 
changes  would  continue  to  guard 
against  the  introduction  of  BSE  into  the 
United  States. 

Timetable: 

Action  Date  FR  Cite 

NPRM  02/00/09 

NPRM  Comment  04/00/09 

Period  End 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

Federal 

International  Impacts: 

This  regulatory  action  will  be  likely  to 
have  international  trade  and  investment 
effects,  or  otherwise  be  of  international 
interest. 

Additional  Information: 

Additional  information  about  APHIS 
and  its  programs  is  available  on  the 
Internet  at  http://www.aphis.usda.gov. 
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Agency  Contact: 

Christopher  Robinson 
Senior  Staff  Veterinarian,  Technical  Trade 
Services,  National  Center  for  Import  and 
Export,  VS 

Department  of  Agriculture 

Animal  and  Plant  Health  Inspection 

Service 

4700  River  Road,  Unit  40 
Riverdale,  MD  20737-1231 
Phone:  301  734-7837 
PIN:  0579-AC68 


USDA— APHIS 


FINAL  RULE  STAGE 


4.  INTRODUCTION  OF  ORGANISMS 
AND  PRODUCTS  ALTERED  OR 
PRODUCED  THROUGH  GENETIC 
ENGINEERING 

Priority:' 

Other  Significant 

Legal  Authority: 

7  use  7701  to  7772;  7  USC  7781  to 
7786;  31  USC  9701 

CFR  Citation: 

7  CFR  340 

Legal  Deadline: 

None 

Abstract: 

This  rulemaking  would  revise  the 
regulations  regarding  the  importation, 
interstate  movement,  and 
environmental  release  of  certain 
genetically  engineered  organisms  in 
order  to  bring  the  regulations  into 
alignment  with  provisions  of  the  Plant 
Protection  Act.  The  revisions  would 
also  update  the  regulations  in  response 
to  advances  in  genetic  science  and 
technology  and  our  accumulated 
experience  in  implementing  the  current 
regulations.  This  is  the  first 
comprehensive  review  and  revision  of 
the  regulations  since  they  were 
established  in  1987.  This  rule  would 
affect  persons  involved  in  the 
importation,  interstate  movement,  or 
release  into  the  environment  of 
genetically  engineered  plants  and 
certain  other  genetically  engineered 
organisms. 

Statement  of  Need: 

APHIS  currently  regulates  the 
introduction  (movement  into  the 
United  States  or  interstate,  or  release 
into  the  environment)  of  genetically 
engineered  organisms  that  may  present 


a  plant  pest  risk  under  7  CFR  part  340, 
“Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests.”  APHIS  is 
evaluating  its  regulatory  program  to 
determine  if  there  is  a  need  to  revise 
its  regulations  in  light  of  our  current 
knowledge  and  experience  and 
advances  in  science  and  technology. 

Summary  of  Legal  Basis: 

The  primary  authority  is  provided  by 
the  Plant  Protection  Act,  which 
authorizes  the  Secretary  of  Agriculture 
to  prohibit  or  restrict  the  importation, 
entry,  and  movement  in  interstate 
commerce  any  plant,  plant  product, 
biological  control  organism,  noxious 
weed,  or  other  article  if  necessary  to 
prevent  the  introduction  into  or 
dissemination  within  the  United  States 
of  any  plant  pest  or  noxious  weed. 

Such  articles  may  include  genetically 
engineered  products. 

Alternatives: 

A  draft  environmental  impact  statement 
(DEIS)  prepared  for  this  action 
evaluates  all  of  the  regulatory 
alternatives  under  consideration  by  the 
Agency.  Some  key  alternatives 
considered  include  whether  APHIS 
should  broaden  tbe  scope  of  the 
regulations  to  reflect  its  authority  over 
noxious  weeds  and  biological  control 
organisms;  whether  and  how  to  revise 
the  regulations  to  make  the  Agency’s 
use  of  risk-based  categories — where 
genetically  engineered  organisms  are 
classified  according  to  risk  and 
familiarity  so  that  oversight  and 
confinement  vary  by  category — more 
refined,  more  explicit  and  more 
transparent  to  the  industry  and  the 
public  and  what  criteria  should  be  used 
to  establish  risk-based  categories;  how 
to  manage  genetically  engineered 
organisms  that  present  only  minor 
unresolved  risks  that  can  be  mitigated 
effectively,  and  what  factors  should  be 
considered  in  establishing  appropriate 
mitigations;  whether  new  or  additional 
regulatory  mechanisms  are  needed  to 
ensure  that  genetically  engineered 
organisms  producing  pharmaceutical  or 
industrial  compounds  are  subject  to 
requirements  and  oversight 
commensurate  with  the  potential  risks; 
for  organisms  that  might  be 
commercialized  but  that  do  not  meet 
the  criteria  for  deregulation,  whether  a 
new  type  of  permitting  system  would 
be  more  appropriate  in  terms  of 
efficiency  and  effectiveness  than  the 
current  system;  whether  APHIS  should 
establish  a  new  regulatory  approach  to 


address  incidents  of  low-level  presence 
of  genetically  engineered  plant 
material;  whether  APHIS  should 
establish  a  new  regulatory  mechanism 
to  allow  for  imports  of  commodities  for 
nonpropagative  use,  that  is,  for  food, 
feed,  or  processing,  in  cases  where 
these  commodities  might  not  have  been 
deregulated  in  the  United  States;  and 
whether  to  expand  its  current 
exemption  from  interstate  movement 
restrictions  additional  well-.studied, 
low-risk,  genetically  engineered 
research  organisms. 

Anticipated  Cost  and  Benefits: 

To  be  determined. 

Risks: 

While  APHIS  has  always  used  a  risk- 
based  approach  in  regulating 
genetically  engineered  organisms,  there 
is  a  trend  toward  more  highly  varied 
organisms.  For  example,  genetic 
engineering  technology  has  advanced  to 
the  point  where  organisms  can  be 
developed  that  produce  novel  proteins 
and  other  substances  with  biological 
activity  or  industrial  utility.  We  have 
initiated  this  rulemaking  because 
APHIS  recognizes  that  the  regulatory 
process  may  need  greater  flexibility  and 
rigor  to  more  appropriately  regulate  the 
increasing  variety  of  organisms. 

Timetable: 


Action 

Date 

FR  Cite 

Notice  of  Intent  to 
Prepare  an 
Environmental 
Impact  Statement 

01/23/04 

69  FR  3271 

Comment  Period  End 

03/23/04 

Notice  of  Availability 
of  Draft 
Environmental 
Impact  Statement 

07/17/07 

72  FR  39021 

Comment  Period  End 

09/11/07 

NPRM 

10/09/08 

73  FR  60007 

NPRM  Comment 
Period  End 

11/24/08 

Final  Action 

01/00/09 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses  • 

Government  Levels  Affected: 

None 

International  Impacts: 

This  regulatory  action  will  be  likely  to 
have  international  trade  and  investment 
effects,  or  otherwise  be  of  international 
interest. 
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Additional  information: 

Additional  information  about  APHIS 
and  its  programs  is  available  on  the 
Internet  at  http://www.aphis.usda.gov. 

Agency  Contact: 

John  Turner 

Director,  Policy  Coordination  Division, 
BRS 

Department  of  Agriculture 

Animal  and  Plant  Health  Inspection 

Service 

4700  River  Road,  Unit  146 
Riverdale,  MD  20737-1236 
Phone:  301  734-5720 

RIN:  0579-AC31 


USDA — Food  and  Nutrition  Service 
(FNS) 


FINAL  RULE  STAGE 


5.  CHILD  AND  ADULT  CARE  FOOD 
PROGRAM:  IMPROVING 
MANAGEMENT  AND  PROGRAM 
INTEGRITY 

Priority: 

Other  Significant 

Legal  Authority: 

42  use  1766;  PL  103-448;  PL  104-193; 
PL  105-336 

CFR  Citation: 

7  CFR  226 
Legal  Deadline: 

None 

Abstract: 

This  rule  amends  the  Child  and  Adult 
Care  Food  Program  (CACFP) 
regulations.  The  changes  ih  this  rule 
result  from  the  findings  of  State  and 
Federal  program  reviews  and  from 
audits  and  investigations  conducted  by 
the  Office  of  Inspector  General.  This 
rule  revises:  State  agency  criteria  for 
approving  and  renewing  institution 
applications;  program  training  and 
other  operating  requirements  for  child 
care  institutions  and  facilities;  and 
State  and  institution-level  monitoring 
requirements.  This  rule  also  includes 
changes  that  are  required  by  the 
Healthy  Meals  for  Healthy  AmerieJans 
Act  of  1994  (Pub.  L.  103-448),  the 
Personal  Responsibility  and  Work 
Opportunities  Reconciliation  Act  of 
1996  (Pub.  L.  104-193),  and  the  William 
F.  Goodling  Child  Nutrition 
Reauthortzation  Act  of  1998  (Pub.  L. 
105-336). 


The  changes  are  designed  to  improve 
program  operations  and  monitoring  at 
the  State  and  institution  levels  and, 
where  possible,  to  streamline  and 
simplify  program  requirements  for  State 
agencies  and  institutions.  (95-024) 

Statement  of  Need: 

In  recent  years.  State  and  Federal 
program  reviews  have  found  numerous 
cases  of  mismanagement,  abuse,  and  in 
some  instances,  fraud,  by  child  care 
institutions  and  facilities  in  the  CACFP. 
These  reviews  revealed  weaknesses  in 
management  controls  over  program 
operations  and  examples  of  regulatory 
noncompliance  by  institutions, 
including  failure  to  pay  facilities  or 
failure  to  pay  them  in  a  timely  manner; 
improper  use  of  program  funds  for  non¬ 
program  expenditures;  and  improper 
meal  reimbursements  due  to  incorrect 
meal  counts  or  to  miscategorized  or 
incomplete  income  eligibility 
statements.  In  addition,  audits  and 
investigations  conducted  by  the  Office 
of  Inspector  General  (OIG)  have  raised 
serious  concerns  regarding  the 
adequacy  of  financial  and 
administrative  controls  in  CACFP. 

Based  on  its  findings,  OIG 
recommended  changes  to  CACFP 
review  requirements  and  management  . 
controls. 

Summary  of  Legal  Basis: 

Some  of  the  changes  proposed  in  the 
rule  are  discretionary  changes  being 
made  in  response  to  deficiencies  found 
in  program  reviews  and  OIG  audits. 
Other  changes  codify  statutory  changes 
made  by  the  Healthy  Meals  for  Healthy 
Americans  Act  of  1994  (Puh.  L.  103- 
448),  the  Personal  Responsibility  and 
Work  Opportunities  Reconciliation  Act 
of  1996  (Pub.  L.  104-193),  and  the 
William  F.  Goodling  Child  Nutrition 
Reauthorization  Act  of  1998  (Pub.  L. 
105-336). 

Alternatives: 

In  developing  the  proposal,  the  Agency 
considered  various  alternatives  to 
minimize  burden  on  State  agencies  and 
institutions  while  ensuring  effective 
program  operation.  Key  areas  in  which 
alternatives  were  considered  include 
State  agency  reviews  of  institutions  and 
sponsoring  organization  oversight  of 
day  care  homes. 

Anticipated.  Cost  and  Benefits: 

This  rule  contains  changes  designed  to 
improve  management  and  financial 
integrity  in  the  CACFP.  When 
implemented,  these  changes  would 
affect  all  entities  in  CACFP,  ft-om  USDA 
to  participating  children  and  children’s 


households.  These  changes  will 
primarily  affect  the  procedures  used  by 
State  agencies  in  reviewing  applications 
submitted  by,  and  monitoring  the 
performance  of,  institutions  which  are 
participating  or  wish  to  participate  in 
the  CACFP.  Those  changes  which 
would  affect  institutions  and  facilities 
will  not,  in  the  aggregate,  have  a 
•"significant  economic  impact. 

Data  on  CACFP  integrity  is  limited,- 
despite  numerous  OIG  reports  on 
individual  institutions  and  facilities 
that  have  been  deficient  in  CACFP 
management.  While  program  reviews 
and  OIG  reports  clearly  illustrate  that 
there  are  weaknesses  in  parts  of  the 
program  regulations  and  that  there  have 
been  weaknesses  in  oversight,  neither 
program  reviews,  OIG  reports,  nor  any 
other  data  sources  illustrate  the 
prevalence  and  magnitude  of  CACFP 
fraud  and  abuse.  This  lack  of 
information  precludes  USDA  from 
estimating  the  amount  of  money  lost 
due  to  fraud  and  abuse  or  the  reduction 
in  fraud  and  abuse  the  changes  in  this 
rule  will  realize. 

Risks: 

Operating  under  interim  rules  puts 
State  agencies  and  institutions  at  risk 
of  implementing  Program  provisions 


subject  to  change 

Timetable: 

in  a  final  rule. 

Action 

Date 

FR  Cite 

NPRM 

09/12/00 

65  FR  55103 

NPRM  Comment 

12/11/00 

Period  End 

Interim  Final  Rule 

06/27/02 

67  FR  43448 

Interim  Final  Rule 

07/29/02 

Effective 

Interim  Final  Rule 

12/24/02 

Comment  Period 

End 

Interim  Final  Rule 

09/01/04 

69  FR  53502 

Interim  Final  Rule 

10/01/04 

Effective 

Interim  Final  Rule 

09/01/05 

Comment  Period 

End 

Final  Action 

09/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 


Small  Entities  Affected: 

No 

Government  Levels  Affected: 

Local,  State 

Federalism: 

This  action  may  have  federalism 
implications  as  defined  in  EO  13132. 
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Agency  Contact:  * 

James  F.  Herbert 
Regulatory  Review  Specialist 
Department  of  Agriculture 
Food  and  Nutrition  Service 
9th  Floor 

3101  Park  Center  Drive 
Alexandria,  VA  22302 
Phone:  703  305-1625 
Email:  james.herbert@fns.usda.gov 

Related  RIN:  Merged  with  0584-AC94 
RIN:  0584-AC24 


USDA— FNS 

6.  FSP:  ELIGIBILITY  AND 
CERTIFICATION  PROVISIONS  OF  THE 
FARM  SECURITY  AND  RURAL 
INVESTMENT  ACT  OF  2002 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  Authority: 

PL  107-171,  secs  4101  to  4109,  4114, 
4115,  and  4401 

CFR  Citation: 

7  CFR  273 
Legal  Deadline: 

None 

Abstract: 

This  rulemaking  will  amend  Food 
Stamp  Program  regulations  to 
implement  11  provisions  of  the  Farm 
Security  and  Rural  Investment  Act  of 
2002  that  establish  new  eligibility  and 
certification  requirements  for  the 
receipt  of  food  stamps.  (02-007) 

Statement  of  Need: 

The  rule  is  needed  to  implement  the 
food  stamp  certification  and  eligibility 
provisions  of  Public  Law  107-171,  the 
Farm  Security  and  Rural  Investment 
Act  of  2002. 

Summary  of  Legal  Basis: 

The  legal  basis  for  this  rule  is  Public 
Law  107-171,  the  Farm  Security  and 
Rural  Investment  Act  of  2002. 

Alternatives: 

This  final  rule  deals  with  changes 
required  by  Public  Law  107-171,  the 
Farm  Security  and  Rural  Investment 
Act  of  2002.  The  Department  has 
limited  discretion  in  implementing 
provisions  of  that  law.  Most  of  the 
provisions  in  this  rule  were  effective 
October  1,  2002,  and  mu.st  be 
implemented  by  State  agencies  prior  to 
publication  of  this  rule. 


Anticipated  Cost  and  Benefits: 


The  provisions  of  this  rule  simplify 
State  administration  of  the  Food  Stamp 
Program,  increase  eligibility  for  the 
program  among  certain  groups,  increase 
access  to  the  program  among  low- 
income  families  and  individuals,  and 
increase  benefit  levels.  The  provisions 
of  Public  Law  107-171  implemented  by 
this  rule  have  a  5-year  cost  of 
approximately  $1.9  billion. 

Risks: 

The  FSP  provides  nutrition  assistance 
to  millions  of  Americans  nationwide — 
working  families,  eligible  non-citizens, 
and  elderly  and  disabled  individuals. 
Many  low-income  families  don’t  earn 
enough  money  and  many  elderly  and 
disabled  individuals  don’t  receive 
enough  in  retirement  or  disability 
benefits  to  meet  all  of  their  expenses 
and  purchase  healthy  and  nutritious 
meals.  The  FSP  serves  a  vital  role  in 
helping  these  families  and  individuals 
achieve  and  maintain  self-sufficiency 
and  purchase  a  nutritious  diet.  This 
rule  implements  the  certification  and 
eligibility  provisions  of  Public  Law 
107-171,  the  Farm  Security  and  Rural 
Investment  Act  of  2002.  It  simplifies 
State  administration  of  the  Food  Stamp 
Program,  increases  eligibility  for  the 
program  among  certain  groups, 
increases  access  to  the  program  among 
low-income  families  and  individuals, 
and  increases  benefit  levels.  The 
provisions  of  this  rule  increase  benefits 
by  approximately  $1.95  billion  over  5 
years.  When  fully  effective  in  FY  2006, 
the  provisions  of  this  rule  will  add 
approximately  415,000  new 
participants. 

Timetable: 

Action  Date  FR  Cite 


NPRM  04/16/04  69  FR  20724 

NPRM  Comment  06/15/04 

Period  End 


Final  Action  01/00/09 

Final  Action  Effective  03/00/09 


Regulatory  Flexibility  Analysis 
Required: 

No 


Small  Entities  Affected: 

No 


Government  Levels  Affected: 

E^ederal,  Local,  State,  Tribal 


Agency  Contact: 

James  F.  Herbert 
Regulatory  Review  Specialist 
Department  of  Agriculture 
Food  and  Nutrition  Service 
9th  Floor 

3101  Park  Center  Drive 
Alexandria,  VA  22302 
Phone:  703  305-1625 
Email:  james.herbert@fns.usda.gov 
RIN:  0584-AD30 

USDA— FNS 

7.  QUALITY  CONTROL  PROVISIONS 
Priority: 

Other  Significant 

Legal  Authority: 

7  use  2011  to  2032;  PL  107-171 

CFR  Citation: 

7  CFR  273;  7  CFR  275 
Legal  Deadline: 

None 

Abstract: 

This  rule  finalizes  the  interim  rule 
“Non-Discretionary  Quality  Control 
Provisions  of  Title  IV  of  Public  Law 
107-171”  (published  October  16,  2003 
at  68  FR  59519)  and  the  proposed  rule 
“Discretionary  Quality  Control 
Provisions  of  Title  IV  of  Public  Law 
107-171”  (published  September  23, 
2005  at  70  FR  55776). 

The  following  quality  control  (QC) 
provisions  required  by  sections  4118 
and  4119  of  the  Farm  Security  and 
Rural  Investment  Act  of  2002  (title  IV 
of  Pub.  L.  107-171)  and  contained  in 
the  interim  rule  are  implemented  by 
this  final  rule: 

1)  Timeframes  for  completing  quality 
control  reviews: 

2)  Timeframes  for  completing  the 
arbitration  process; 

3)  Timeframes  for  determining  final 
error  rates; 

4)  The  threshold  for  potential  sanctions 
and  time  period  for  sanctions: 

5)  The  calculation  of  State  error  rates; 

6)  The  formula  for  determining  States’ 
liability  amounts; 

7)  Sanction  notification  and  method  of 
payment:  and 

8)  Corrective  action  plans. 

The  following  provisions  required  by 
.sections  4118  and  4119  and  additional 
policy  and  technical  changes,  and 
contained  in  the  proposed  rule,  are 
implemented  by  this  final  rule: 
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Legislative  changes  based  on  or 
required  by  sections  4118  and  4119: 

1)  Eliminate  enhanced  funding: 

2)  Establish  timeframes  for  completing 
individual  quality  control  reviews;  and 

3)  Establish  procedures  for  adjusting 
liability  determinations  following 
appeal  decisions. 

Policy  and  technical  changes: 

1)  Require  State  agency  QC  reviewers 
to  attempt  to  complete  review  when  a 
household  refuses  to  cooperate; 

2)  Mandate  FNS  validation  of  negative 
seunple  for  purposes  of  high 
performance  bonuses; 

3)  Revise  procedures  for  conducting 
negative  case  reviews; 

4)  Revise  time  frames  for  household 
penalties  for  refusal  to  cooperate  with 
State  and  Federal  QC  reviews; 

5)  Revise  procedures  for  QC  reviews  of 
demonstration  and  SSA  processed 
cases; 

6)  Eliminate  requirement  to  report 
variances  resulting  from  Federal 
information  exchange  systems  (FIX) 
errors: 

7)  Eliminate  references  to  integrated 
QC;  and 

8)  Update  definitions  section  to  remove 
out-dated  definitions.  (02-014) 

Statement  of  Need: 

The  rule  is  needed  to  implement  the 
food  stamp  quality  control  provisions 
of  Public  Law  107-171,  the  Farm 
Security  and  Rural  Investment  Act  of 
2002. 

Summary  of  Legal  Basis: 

The  legal  basis  for  this  rule  is  Public 
Law  107-171,  the  Farm  Security  and 
Rural  Investment  Act  of  2002. 

Alternatives:  -- 

This  rule  deals  with  changes  required 
by  Public  Law  107-171,  the  Farm 
S^urity  and  Rural  Investment  Act  of 
2002.  The  Department  has  no  discretion 
in  implementing  the  time  frames  for 
completing  quality  control  reviews,  the 
arbitration  process,  and  determining  the 
final  error  rates;  the  threshold  for 
potential  sanctions  and  the  time  period 
for  the  sanctions;  the  calculation  for 
State  error  rates;  the  formula  for 
determining  liability  amounts;  the 
sanction  notification;  method  of 
payment  for  liabilities;  corrective  action 
planning,  and  the  elimination  of 
enhanced  funding.  These  provisions 
were  effective  for  the  fiscal  year  2003 
quality  control  review  period  and  must 


have  been  implemented  by  FNS  and 
State  agencies  during  fiscal  year  2003. 
This  rule  also  deals  in  part  with 
discretionary  changes  to  the  quality 
control  system  resulting  from  Public 
Law  107-171.  The  provision  addressing 
results  of  appeals  is  required  to  be 
regulated  by  Public  Law  107-171.  The 
remaining  changes  amend  existing 
regulations  and  are  required  to  make 
technical  changes  resulting  from  these 
changes  or  to  update  policy  consistent 
with  current  requirements. 

Anticipated  Cost  and  Benefits: 

The  provisions  of  this  rule  are  not 
anticipated  to  have  any  impact  on 
benefit  levels  or  administrative  costs. 

Risks: 

The  FSP  provides  nutrition  assistance 
to  millions  of  Americans  nationwide. 
The  quality  control  system  measures 
the  accuracy  of  States  providing  food 
stamp  benefits  to  the  program 
recipients.  This  rule  is  intended  to 
implement  the  quality  control 
provisions  of  Public  Law  107-701,  the 
Farm  Security  and  Rural  Investment 
Act  of  2002.  It  will  significantly  revise 
the  system  for  determining  State  agency 
liabilities  and  sanctions  for  high 
payment  error  rates. 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 
Effective 

Interim  Final  Rule 
Comment  Period 
End 

NPRM  - 
NPRM  Comment 
Period  End 
Final  Action 


10/16/03  68  FR  59519 
12/15/03 

01/14/04 

02/23/05  70  FR  55776 
12/22/05 

06/00/09 


Regulatory  Flexibility  Analysis 
Required: 

No 


Government  Levels  Affected: 

Federal,  Local,  State 
Agency  Contact: 

James  F.  Herbert 
Regulatory  Review  Specialist 
Department  of  Agriculture 
Food  and  Nutrition  Service 
9th  Floor 

3101  Park  Center  Drive 
Alexandria,  VA  22302 
Phone:  703  305-1625 
Email:  james.herbert@fiis.usda.gov 

Related  RIN:  Merged  with  0584-AD37 
RIN:  0584-AD31 


USDA— FNS 

8.  DIRECT  CERTIFICATION  OF 
CHILDREN  IN  FOOD  STAMP 
HOUSEHOLDS  AND  CERTIFICATION 
OF  HOMELESS,  MIGRANT,  AND 
RUNAWAY  CHILDREN  FOR  FREE 
MEALS  IN  THE  NSLP,  SBP,  AND  SMP 

Priority: 

Other  Significant 

Legal  Authority: 

PL  108-265,  sec  104 

CFR  Citation: 

7  CFR  210;  7  CFR  215;  7  CFR  220;  7 
CFR  245 

Legal  Deadline: 

None 

Abstract: 

In  response  to  Public  Law  108-265, 
which  amended  the  Richard  B.  Russell 
National  School  Lunch  Act,  7  CFR  245, 
Determining  Eligibility  for  Free  and 
Reduced  Price  Meals  and  Free  Milk  in 
Schools,  will  be  amended  to  establish 
categorical  (automatic)  eligibility  for 
free  meals  and  free  milk  upon 
documentation  that  a  child  is  (1) 
homeless  as  defined  by  the  McKinney- 
Vento  Homeless  Assistance  Act;  (2)  a 
runaway  served  by  grant  programs 
under  the  Runaway  and  Homeless 
Youth  Act;  or  (3)  migratory  as  defined 
in  section  1309(2)  of  the  Elementary 
and  Secondary  Education  Act.  The  rule 
also  requires  phase-in  of  mandatory 
direct  certification  for  children  who  are 
members  of  households  receiving  fdbd 
stamps  and  continues  discretionary 
direct  certification  for  other 
categorically  eligible  children.  (04-018) 

Statement  of  Need: 

The  changes  made  to  the  Richard  B. 
Russell  National  School  Lunch  Act 
concerning  direct  certification  are 
intended  to  improve  program  access, 
reduce  paperwork,  and  improve  the 
accuracy  of  the  delivery  of  free  meal 
benefits.  This  regulation  will 
implement  the  statutory  changes  and 
provide  State  agencies  and  local 
educational  agencies  with  the  policies 
and  procedures  to  conduct  mandatory 
and  discretionary  direct  certification. 

Summary  of  Legal  Basis: 

These  changes  are  being  made  in 
response  to  provisions  in  Public  Law 
108-265. 

Alternatives: 

FNS  will  be  working  closely  with  State 
agencies  to  implement  the  changes 
made  by  this  regulation  and  will  be 
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developing  extensive  guidance 
materials  in  conjunction  with  our 
cooperators. 

Anticipated  Cost  and  Benefits; 

This  regulation  will  reduce  paperwork, 
target  benefits  more  precisely,  and  will 
improve  program  access  of  eligible 
school  children. 

Risks: 

This  regulation  may  require 
adjustments  to  existing  computer 
systems  to  more  readily  share 
information  between  schools,  food 
stamp  offices,  and  other  agencies. 

Timetable: 

Action  Date  FR  Cite 

Interim  Final  Rule  08/00/09 

Interim  Final  Rule  11/00/09 

Comment  Period 
End 

Final  Action  12/00/10 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

Local,  State 

Agency  Contact: 

James  F.  Herbert 
Regulatory  Review  Specialist 
Department  of  Agriculture 
Food  and  Nutrition  Service 
9th  Floor 

3101  Park  Center  Drive 
Alexandria,  VA  22302 
Phone:  703  305-1625 
Email;  james.herbert@fns.usda.gov 

Related  RIN:  Merged  with  0584-AD62 
RIN:  0584-AD60 


USDA— FNS 

9.  SPECIAL  SUPPLEMENTAL 
NUTRITION  PROGRAM  FOR  WOMEN, 
INFANTS,  AND  CHILDREN  (WIC):  WIC 
VENDOR  COST  CONTAINMENT 

Priority: 

Other  Significant 

Legal  Authority: 

42  use  1786 

CFR  Citation: 

7  CFR  246 

Legal  Deadline: 

Final,  Statutory,  June  30,  2006. 


Abstract: 

This  final  rule  amends  the  WIC 
regulations  to  strengthen  vendor  cost 
containment.  The  rule  incorporates  into 
program  regulations  new  legislative 
requirements  that  affect  the  selection, 
authorization,  and  reimbursement  of 
retail  vendors.  These  requirements  are 
contained  in  the  Child  Nutrition  and 
WIC  Reauthorization  Act  of  2004  (Pub. 
L.  108-265J,  which  was  enacted  on  June 
30,  2004.  The  rule  reflects  the  statutory 
provisions  that  require  WIC  State 
agencies  to  implement  a  vendor  peer 
group  system,  competitive  price 
selection  criteria,  and  allowable 
reimbursement  levels  in  a  manner  that 
ensures  that  the  WIC  Program  pays 
authorized  vendors  competitive  prices 
for  supplemental  foods.  It  also  requires 
State  agencies  to  ensure  that  vendors 
that  derive  more  than  50  percent  of 
their  annual  food  sales  revenue  from 
WIC  food  instruments  do  not  result  in 
higher  food  costs  to  the  program  than 
do  other  vendors.  The  intent  of  these 
provisions  is  to  maximize  the  number 
of  women,  infants,  and  children  served 
with  available  Federal  funding.  (04-029) 

Statement  of  Need; 

This  action  is  needed  to  implement  the 
vendor  cost  containment  provisions  of 
the  Child  Nutrition  and  WIC 
Reauthorization  Act  of  2004,  Public 
Law  108-265.  The  rule  requires  WIC 
State  agencies  to  operate  vendor 
management  systems  that  effectively 
contain  food  costs  by  ensuring  that 
prices  paid  for  supplemental  foods  are 
competitive.  The  rule  also  responds  to 
data  which  indicate  that  WIC  food 
expenditures  increasingly  include 
payments  to  a  type  of  vendor  whose 
prices  are  not  governed  by  the  market 
forces  that  affect  most  retail  grocers.  As 
a  result,  the  prices  charged  by  these 
vendors  tend  to  be  higher  than  those 
of  other  retail  grocery  stores 
participating  in  the  program.  To  ensure 
that  the  program  pays  competitive 
prices,  this  rule  codifies  the  new 
statutory  requirements  for  State 
agencies  to  use  in  evaluating  vendor 
applicants’  prices  during  the  vendor 
selection  process  and  when  paying 
vendors  for  supplemental  foods 
following  authorization. 

Summary  of  Legal  Basis: 

Section  203(e)(10)  of  Public  Law  108- 
265,  Child  Nutrition  and  WIC 
Reauthorization  Act  of  2004. 

Alternatives: 

This  rule  implements  the  vendor  peer 
group  provisions  of  the  Child  Nutrition 
and  WIC  Reauthorization  Act  of  2004, 


which  FNS  believes  is  an  effective 
means  of  controlling  WIC  food  costs. 
While  this  Act.  mandates  that  States 
establish  peer  groups,  competitive  price 
criteria,  and  allowable  reimbursement 
levels,  and  states  that  these 
requirements  must  result  in  the 
outcome  of  paying  above-50-percent 
vendors  no  more  than  regular  vendors, 
the  rule  does  not  specify  particular 
criteria  for  peer  groups  or  acceptable 
methods  of  setting  competitive  price 
criteria  and  allowable  reimbursement 
levels.  FNS  considered  mandating 
specific  means  of  developing  peer 
groups,  competitive  price  criteria,  and 
allowable  reimbursement  levels  in 
order  to  ensure  that  the  outcome  of  this 
legislation  was  achieved. 

However,  given  States’  responsibility  to 
manage  WIC  as  a  discretionary  grant 
program  and  the  varying  market 
conditions  in  each  State,  FNS  believes 
that  States  need  flexibility  to  develop 
their  own  peer  groups,  competitive 
price  criteria,  and  allowable 
reimbursement  levels.  At  the  October 
2004  meeting  the  FNS  convened  to  gain 
input  for  this  rule.  States  indicated  that 
they  needed  the  ability  to  design  cost 
containment  practices  that  would  be 
effective  in  their  own  markets  and 
would  ensure  participant  access.  In 
addition,  there  is  little  information 
about  the  effectiveness  of  particular 
cost  containment  practices  in  the 
variety  of  markets  represented  by  the 
89  WIC  State  agencies.  Mandating  more 
specific  means  of  developing  peer  - 
groups,  competitive  price  criteria,  and 
allowable  reimbursement  levels  could 
have  unintended  negative  consequences 
for  participant  access,  food  costs  and 
administrative  burden. 

As  States  gain  experience  and  the 
results  of  their  vendor  cost  containment 
practices  become  apparent,  FNS  may 
develop  further  regulations  and 
guidance  to  improve  vendor  cost 
containment.  In  the  interim,  FNS 
believes  that  the  current  rule  will 
substantially  accomplish  the  goal  of  the 
Act  of  containing  food  costs  and 
ensuring  that  above-5  0-percent  vendors 
do  not  result  in  higher  costs  to  the  WIC 
Program  than  regular  vendors. 

Anticipated  Cost  and  Benefits: 

Costs;  This  rule  places  new 
requirements  on  State  agencies; 
therefore,  the  cost  implications  of  this 
rule  relate  primarily  to  administrative 
burden  for  WIC  State  agencies.  These 
cost  implications  are  partially 
dependent  on  the  current  practices  of 
State  agencies  relative  to  the 
requirements  of  the  rule.  Detailed 


71124 


Federal  Register / Vol.  73,  No.  227 /Monday,  November  24,  2008 /The  Regulatory  Plan 


information  regarding  the  cost 
implications  of  this  rule  is  contained 
in  the  Regulatory  Impact  Analysis 
developed  by  FNS  to  accompany  this 
rulemaking. 

Benefits:  The  WIC  Program  will  benefit 
ft-om  the  provisions  of  this  rule  by 
reducing  unnecessary  food 
expenditures,  thus  increasing  the 
potential  to  serve  more  eligible  women, 
infants,  and  children  for  the  same  cost. 
This  rule  should  have  the  effect  of 
ensuring  that  payments  to  vendors, 
particularly  vendors  that  derive  more 
than  50  percent  of  their  annual  food 
sales  revenue  from  WIC  food 
instruments,  reflect  competitive  prices 
for  WIC  foods.  The  Regulatory  Impact 
Analysis  prepared  by  FNS  to 
accompany  this  rulemaking  projects  an 
estimated  monthly  cost  savings  of  over 
$6.25  million.  (Details  of  this  projection 
can  be  found  in  the  complete 
Regulatory  Impact  Analysis.) 

Risks; 

Because  the  vendor  peer  group 
provisions  in  the  Child  Nutrition  and 
WIC  Reauthorization  Act  of  2004  and 
this  rule  provide  for  some  flexibility  in 
implementation,  and  because  there  is 
a  wide  degree  of  variation  in  food 
prices  and  current  vfendor  cost 
containment  practices  across  State 
agencies,  the  impact  of  many  of  the 
provisions  of  this  rule  is  uncertain. 
Uncertainties  include  the 
administrative  burden  State  agencies 
will  incur  and  the  savings  that  can  be 
realized  nationally  or  in  any  State 
agency.  The  major  uncertainties  for 
both  administrative  burden  and 
program  savings  are  discussed  in 
greater  detail  in  the  Regulatory  Impact 
Analysis. 

Timetable: 

Action  *  Date  FR  Cite 

Interim  Final  Rule  11/29/05  70  FR  71708 

Interim  Final  Rule  11/29/06 

Comment  Period 
End 

Interim  Final  Rule  12/29/05 

Effective 

Final  Action  04/00/09 

Final  Action  Effective  05/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

Governmental  Jurisdictions 

Government  Levels  Affected;  ^ 

Federal,  Local,  State,  Tribal 


URL  For  More  Information: 

www.fns.usda.gov/wic 

Agency  Contact: 

James  F.  Herbert 
Regulatory  Review  Specialist 
Department  of  Agriculture 
Food  and  Nutrition  Service 
9th  Floor 

3101  Park  Center  Drive 
Alexandria,  VA  22302 
Phone:  703  305-1625 
Email:  james.herbert@ftis.usda.gov 

RIN:  0584-AD71 

USDA — Food  Safety  and  Inspection 
Service  (FSIS) 


PROPOSED  RULE  STAGE 


10.  CHANGES  TO  REGULATORY 
JURISDICTION  OVER  CERTAIN  FOOD 
PRODUCTS  CONTAINING  MEAT  AND 
POULTRY 

Priority: 

Other  Significant.  Major  status  under  5 
use  801  is  undetermined. 

Legal  Authority: 

21  use  601{j);  21  USC  454(f) 

CFR  Citation: 

9  CFR  303.1;  9  CFR  381.15 
Legal  Deadline: 

None 

Abstract:  * 

The  Food  Safety  and  Inspection  Service 
(FSIS)  and  the  Food  and  Drug 
Administration  (FDA)  have  concluded 
that  a  clearer  approach  to  determining 
jurisdiction  over  meat  and  poultry 
products  is  possible.  This  approach 
involves  considering  the  contribution  of 
the  meat  or  poultry  ingredients  to  the 
identity  of  the  food.  FSIS  is  proposing 
to  amend  the  Federal  meat  and  poultry 
products  inspection  regulations  to 
provide  consistency  and  predictability 
in  the  regulatory  jurisdiction  over  nine 
products  or  product  categories. 
Hi.storically  there  has  been  confusion 
about  whether  these  products  fall 
within  the  jurisdiction  of  FSIS  or  FDA. 
These  proposed  changes  would  exempt 
cheese  and  cheese  products  prepared 
with  less  than  50  percent  meat  or 
poultry;  breads,  rolls  and  buns 
prepared  with  less  than  50  percent 
meat  or  poultry;  dried  poultry  soup 
mixes;  flavor  bases  and  flavors;  pizza 
with  meat  or  poultry;  and  salad 
dressings  prepared  with  less  than  50 


percent  meat  or  poultry  from  the 
requirements  of  the  Federal  Meat 
Inspection  Act  and  the  Poultry  Product 
Inspection  Act  and  would  clarify  that 
bagel  dogs,  natural  casings,  and  close 
faced-sandwiches  are  subject  to  the 
requirements  of  the  Federal  Meat 
Inspection  Act  and  the  Poultry 
Products  Inspection  Act. 

Statement  of  Need: 

Over  the  years,  FSIS  has  made 
decisions  about  the  jurisdiction  under 
which  food  products  containing  meat 
or  poultry  ingredients  are  produced 
based  on  the  amount  of  meat  or  poultry 
in  the  product;  whether  the  product  is 
represented  as  a  meat  or  poultry 
product  (that  is,  whether  a  term  that 
refers  to  meat  or  poultry  is  used  on 
labeling);  whether  the  product  is 
perceived  by  consumers  as  a  product 
of  the  meat  or  poultry  industries;  and 
whether  the  product  contains  poultry 
or  meat  from  an  accepted  source.  With 
regard  to  the  consumer  perception 
factor,  FSIS  made  decisions  on  a  case- 
by-case  basis,  mostly  in  response  to 
situations  involving  determinations  for 
compliance  and  enforcement.  Although 
this  case-by-case  approach  resulted  in 
decisions  that  made  sense  at  the  time 
that  they  were  made,  a  review  in  2004 
to  2005  by  a  working  group  of  FSIS 
and  FDA  representatives  showed  that 
some  of  the  decisions  do  not  appear 
to  be  fully  consistent  with  other 
product  decisions  and  that  the 
reasoning  behind  various 
determinations  was  not  fully  articulated 
or  supported. 

Summary  of  Legal  Basis: 

Under  the  Federal  Meat  Inspection  Act 
(FMIA)  (21  U.S.C.  601  to  695),  the 
Poultry  Products  Inspection  Act  (PPIA) 
(21  U.S.C.  451  to  470),  and  the  Egg 
Products  Inspection  Act  (EPIA)  (21 
U.S.C.  1032),  and  the  regulations  that 
implement  these  Acts,  FSIS  has 
authority  over  all  meat  food  and 
poultry  products  and  processed  egg 
products.  Under  the  Federal  Food, 

Drug,  and  Cosmetic  Act  (FFDCA)  and 
the  regulations  that  implement  it,  FDA 
has  authority  over  all  foods  not  under 
FSIS’  jurisdiction,  including  dairy, 
bread  and  other  grain  products, 
vegetables  and  other  produce,  and  other 
products,  such  as  seafood. 

According  to  the  provisions  of  the 
FMIA  and  PPIA,  the  Secretary  has  the 
authority  to  exempt  certain  human  food 
products  from  the  definition  of  a  meat 
food  product  (21  U.S.C.  601  (j))  or  a 
poultry  product  (20  U.S.C.  454(f))  based 
on  either  of  two  factors:  (1)  The 
product  contains  only  a  relatively  small 
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proportion  of  livestock  ingredients  or 
poultry  ingredients,  or  (2)  the  product 
historically  has  not  been  considered  by 
consumers  as  a  product  of  the  meat 
food  or  poultry  industry,  and  under 
such  conditions  as  he  or  she  may 
prescribe  to  ensure  that  the  livestock 
or  poultry  ingredients  are  not 
adulterated  and  that  the  products  are 
not  represented  as  meat  food  or  poultry 
products. 

Alternatives: 

FSIS  has  considered  over  the  years  a 
number  of  variations  to  clarify  the 
confusion  regarding  jurisdiction  for 
these  various  products. 

Alternative  1:  Maintain  the  status  quo. 
Although  FSIS  has  considered  taking 
no  action  at  this  time,  the  Agency  does 
not  recommend  this  option  because  of 
the  continued  confusion  that  exists 
among  industry  and  consumers  as  to 
jurisdictional  coverage  for  nine 
categories  of  products. 

Alternative  2:  Reassess  the  statutory 
factors  for  making  jurisdiction  decision 
and  recommend  an  amendment.  The 
amendment  of  the  statute  would  be 
from  the  historical  perception  factor 
because  that  is  the  factor,  of  the  two 
statutory  factors,  that  the  working 
group  identified  as  leading  to  the  state 
of  confusion  about  the  jurisdiction  of 
certain  products  containing  meat  or 
poultry. 

Alternative  3:  Adopt  some  of  the 
FDA/FSIS  working  group’s  suggested 
approach  to  making  clear  and 
transparent  jurisdiction  decisions  hy 
proposing  changes  to  regulations  to 
codify  the  current  policies  on  exempted 
products. 

Anticipated  Cost  and  Benefits: 

FSIS  estimates  that  the  initial  and 
recurring  costs  of  the  rule  to  industry 
would  be  approximately  $5  million  and 
$7  million,  respectively.  These  costs 
would  be  attributable  to  new  Sanitation 
SOP  and  HACCP  plan  development,  as 
well  as  to  labeling  changes  and 
training.  FSIS  would  incur  $7  million 
in  annual  recurring  costs  (salaries  and 
benefits).  Establishments  coming  under 
FSIS  jurisdiction  also  would  incur  costs 
for  recordkeeping,  monitoring,  testing, 
and  annual  HACCP  plan  reassessment. 

Benefits  to  industry  would  accrue  from 
reduced  confusion  over  Agency 
jurisdiction,  which  may  affect  labeling 
and  recordkeeping  costs.  There  may  be 
spill-over  benefits  accruing  from 
changes  in  consumer  behavior.  Also, 
there  would  be  improvement  in 
efficiency  in  use  of  FDA  and  FSIS 
resources. 


Risks: 

None 

Timetable: 

Action  Date  FR  Cite 

NPRM  09/00/09 

Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

None 

Agency  Contact: 

Charles  Gioglio 

Labeling  and  Program  Delivery  Division 

Department  of  Agriculture 

Food  Safety  and  Inspection  Service 

1400  Independence  Avenue  SW 

Washington,  DC  20250 

Phone:  202  205-0279 

Fax:  202  205-3625 

Email:  charles.gioglio@fsis.usda.gov 

RIN:  0583-AD28 


USOA— FSIS 

11.  NEW  POULTRY  SLAUGHTER 
INSPECTION 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  Authority: 

21  use  451  et  seq 

CFR  Citation: 

9  CFR  381.66:  9  CFR  381.67;  9  CFR 
381.76;  9  CFR  381.83;  9  CFR  381.91; 

9  CFR  381.94 

Legal  Deadline: 

None 

Abstract: 

FSIS  is  proposing  a  new  inspection 
system  for  young  poultry  slaughter 
establishments  that  would  facilitate 
public  health-based  inspection.  This 
new  system  would  be  available  initially 
only  to  young  chicken  slaughter 
establishments.  Establishments  that 
slaughter  broilers,  fryers,  roasters,  and 
Cornish  game  hens  (as  defined  in  9 
CFR  381.170)  would  be  considered  as 
“young  chicken  establishments.”  FSIS 
is  also  proposing  to  revoke  the 
provisions  that  allow  young  chicken 
slaughter  establishments  to  operate 
under  the  current  Streamlined 
Inspection  System  (SIS)  or  the  New 
Line  Speed  (NELS)  Inspection  System. 


The  proposed  rule  would  establish  new 
performance  stemdards  to  reduce 
pathogens.  FSIS  anticipates  that  this 
proposed  rule  would  provide  the 
framework  for  action  to  provide  public 
health-based  inspection  in  all 
establishments  that  slaughter  amenable 
poultry  species. 

Under  the  proposed  new  system,  young 
chicken  slaughter  establishments  would 
be  required  to  sort  chicken  carcasses 
and  to  conduct  other  activities  to 
ensure  that  carcasses  are  not 
adulterated  before  they  enter  the 
chilling  tank. 

Statement  of  Need: 

Because  of  the  risk  to  the  public  health 
associated  with  pathogens  on  young 
chicken  carcasses,  FSIS  is  proposing  a 
new  inspection  system  that  would 
allow  for  more  effective  inspection  of 
young  chicken  carcasses,  would  allow 
the  Agency  to  more  effectively  allocate 
its  resources,  would  encourage  industry 
to  more  readily  use  new  technology, 
and  would  include  new  performance 
standards  to  reduce  pathogens. 

This  proposed  rule  is  an  example  of 
regulatory  reform  because  it  would 
facilitate  technological  innovation  in 
young  chicken  slaughter 
establishments.  It  would  likely  result  in 
more  cost-effective  dressing  of  young 
chickens  that  are  ready  to  cook  or  ready 
for  further  processing.  Similarly,  it 
would  likely  result  in  more  efficient 
and  effective  use  of  Agency  resources. 

Summary  of  Legal  Basis: 

The  Secretary  of  Agriculture  is  charged 
by  the  Poultry  Products  Inspection  Act 
(PPIA — 21  U.S.C.  451  et  seq.)  with 
carrying  out  a  mandatory  poultry 
products  inspection  program.  The  Act 
requires  post-mortem  inspection  of  all 
carcasses  of  slaughtered  poultry  subject 
to  the  Act  and  such  reinspection  as 
deemed  necessary  (21  U.S.C.  455(b)). 
The  Secretary  is  authorized  to 
promulgate  such  rules  and  regulations 
as  are  necessary  to  carry  out  the 
provisions  of  the  Act  (21  U.S.C.  463(b)). 
The  Agency  has  tentatively  determined 
that  this  rule  would  facilitate  FSIS 
post-mortem  inspection  of  young 
chicken  carcasses.  The  proposed  new 
system  would  likely  result  in  more 
efficient  and  effective  use  of  Agency 
resources  and  in  industry  innovations. 

Alternatives: 

FSIS  considered  the  following  options 
in  developing  this  proposal: 

1)  No  action. 

2)  Propose  to  implement  HACCP-Based 
Inspection  Models  Pilot  in  regulations. 
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3)  Propose  to  establish  a  mandatory, 

rather  than  a  voluntary,  new  inspection 
system  for  young  chicken  slaughter 
establishments.  * 

4)  Propose  standards  of  identity 
regulations  for  young  chickens  that 
include  trim  and  processing  defect 
criteria  and  that  take  into  account  the 
intended  use  of  the  product. 

5)  Propose  a  voluntary  new  inspection 
system  for  young  chicken  slaughter 
establishments  and  propose  standards 
of  identity  for  whole  chickens, 
regardless  of  the  products’  intended 
use. 

Anticipated  Cost  and  Benefits: 

The  proposed  performance  standards 
and  the  implementation  of  public 
health-based  inspection  would  likely 
improve  the  public  health.  FSIS  is 
conducting  a  risk  assessment  for  this 
proposed  rule  to  assess  the  likely 
public  health  benefits  that  the 
implementation  of  this  rule  may 
achieve. 

Establishments  that  volunteer  for  this 
proposed  new  inspection  system 
alternative  would  likely  need  to  make 
capital  investments  in  facilities  and 
equipment.  They  may  also  need  to  add 
labor  (trained  employees).  However, 
one  of  the  beneficial  effects  of  these 
investments  would  likely  be  the 
lowering  of  the  average  cost  per  pound 
to  dress  poultry  properly.  Cost  savings 
would  likely  result  because  of 
increased  line  speeds,  increased 
productivity,  and  increased  flexibility 
to  industry.  The  expected  lower  average 
unit  cost  for  dressing  poultry  would 
likely  give  a  marketing  advantage  to 
establishments  under  the  new  system. 
Consumers  would  likely  benefit  fi'om 
lower  retail  prices  for  high  quality 
poultry  products.  The  rule  would  also 
likely  provide  opportunities  for  the 
industry  to  innovate  because  of  the 
increased  flexibility  it  would  allow 
poultry  slaughter  establishments.  In 
addition,  in  the  public  sector,  benefits 
would  accrue  to  FSIS  from  the  more 
effective  deployment  of  FSIS  inspection 
program  personnel  to  verify  process 
control  based  on  risk  factors  at  each 
establishment. 

Risks: 

Salmonella  and  other  pathogens  are 
present  on  a  substantial  portion  of 
poultry  carcasses  inspected  by  FSIS. 
Foodborne  salmonella  cause  a  large 
number  of  human  illnesses  that  at 
times  lead  to  hospitalization  and  even 
death.  There  is  an  apparent  relationship 
between  hiunan  illness  and  prevalence 
levels  for  salmonella  in  yoimg  chicken 


carcasses.  FSIS  believes  that  through 
better  allocation  of  inspection  resources 
and  the  use  of  performance  standards, 
it  would  be  able  to  reduce  the 
prevalence  of  salmonella  and  other  ■ 
pathogens  in  young  chickens. 

Timetable: 

Action  Date  FR  Cite 

NPRM  09/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

State 

Agency  Contact: 

Dr.  Daniel  L.  Engeljohn 

Deputy  Assistant  Administrator,  Office  of 

Policy  and  Program  Development  - 

Department  of  Agriculture 

Food  Safety  and  Inspection  Service 

1400  Independence  Avenue  SW 

Washington,  DC  20250 

Phone:  202  205-0495 

Fax:  202  401-1760 

Email:  daniel.engeljohn@fsis.usda.gov 
RIN:  0583-AD32 


USDA— FSIS 

12.  •  NOTIFICATION, 
DOCUMENTATION  AND 
RECORDKEEPING  REQUIREMENTS 
FOR  INSPECTED  ESTABLISHMENTS 

Priority: 

Other  Significant.  Major  status  under  5 
use  801  is  undetermined. 

Legal  Authority: 

21  U.S.C.  612  and  613;  21  U.S.C.  459 

CFR  Citation: 

Not  Yet  Determined 

Legal  Deadline: 

None 

Abstract: 

The  Food  Safety  and  Inspection  Service 
(FSIS)  is  proposing  to  require 
establishments  subject  to  inspection 
under  the  Federal  Meat  Inspection  Act 
and  the  Poultry  Products  Inspection 
Act  to  promptly  notify  the  Secretary  of 
Agriculture  that  an  adulterated  or 
misbranded  product  received  by  or 
originating  from  the  establishment  has 
entered  into  commerce,  if  the 
establishment  believes  or  has  reason  to 
believe  that  this  has  happened.  FSIS  is 


also  proposing  to  require  these 
establishments  to:  (1)  prepare  and 
maintain  current  procedures  for  the 
recall  of  all  products  produced  and 
shipped  by  the  establishment;  (2) 
document  each  reassessment  of  the 
process  control  plans  of  the 
establishment;  and  (3)  upon  request, 
make  the  procedures  and  reassessed 
control  plans  available  to  inspectors 
appointed  by  the  Secretary  for  review 
and  copying. 

Statement  of  Need: 

The  Food,  Conservation,  emd  Energy 
Act  of  2008  (Public  Law  110-246,  Sec. 
11017),  known  as  the  2008  Farm  Bill, 
amended  the  Federal  Meat  Inspection 
Act  (FMIA)  and  the  Poultry  Products 
Inspection  Act  (PPIA)  to  require 
establishments  subject  to  inspection 
under  these  Acts  to  promptly  notify  the 
Secretary  that  an  adulterated  or 
misbranded  product  received  by  or 
originating  from  the  establishment  has 
entered  into  commerce,  if  the 
establishment  believes  or  has  reason  to 
believe  that  this  has  happened.  Section 
11017  also  requires  establishments 
subject  to  inspection  under  the  FMIA 
and  PPIA  to:  (1)  prepare  and  maintain 
current  procedures  for  the  recall  of  all 
products  produced  and  shipped  by  the 
establishment;  and  (2)  document  each 
reassessment  of  the  process  control 
plans  of  the  establishment. 

Summary  of  Legal  Basis: 

21  U.S.C.  612  and  613;  21  U.S.C.  459, 
and  Public  Law  110-246,  Sec.  11017. 

Alternatives: 

The  option  of  no  rulemaking  is 
unavailable.  The  Agency  will  consider 
alternative  methods  of  implementation, 
and  the  effects  on  foreign  and  domestic 
commerce  and  on  small  business 
associated  with  the  alternatives. 

Anticipated  Cost  and  Benefits: 

FSIS  will  conduct  an  analysis  to 
determine  the  costs  and  benefits 
associated  with  this  rulemaking.  FSIS 
has  made  an  initial  determination  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Risks: 

In  preparing  regulations  on  the 
shipment  of  adulterated  meat  and 
poultry  products  by  meat  and  poultry 
establishments,  the  preparation  and 
maintenance  of  procedures  for  recalled 
products  produced  and  shipped  by 
establishments,  and  the  documentation 
of  each  reassessment  of  the  process 
control  plans  by  the  establishment,  the 
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Agency  will  consider  any  risks  to 
public  health  or  other  pertinent  risks 
associated  with  these  actions. 

Timetable: 

Action  Date  FR  Cite 

Proposed  Rule  03/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No  ^ 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

None 

Agency  Contact: 

Victoria  Levine 

Program  Analyst,  Policy  Issuances 
Division 

Department  of  Agriculture 

Food  Safety  and  Inspection  Service 

1400  Independence  Avenue  SW 

Washington,  DC  20250 

Phone:  202  720-5627 

Fax:  202  690-0486 

Email:  victoria.levine@fsis.usda.gov 

RIN:  0583-AD34 
USDA— FSIS  - 

13.  •  MANDATORY  INSPECTION  OF 
CATFISH  AND  CATFISH  PRODUCTS 

Priority: 

Other  Significant 

Legal  Authority: 

21  U.S.C.  601  et  seq.  Pub  L.  110-249, 
Sec.  11016 

CFR  Citation: 

9  CFR  Chapter  III,  Subchapter  F  (new) 

Legal  Deadline: 

Final,  Statutory,  December  2009,  Final 
regulations  NLT  18  months  after 
enactment  of  Pub.  L.  110-246. 

Abstract: 

The  Food,  Conservation,  and  Energy 
Act  of  2008  (Public  Law  110-246,  Sec. 
11016),  known  as  the  2008  Farm  Bill, 
amended  the  Federal  Meat  Inspection 
Act  (FMIA)  to  make  catfish  an 
amenable  species  under  the  FMIA.  The 
regulations  will  define  “catfish”  and 
the  scope  of  coverage  of  the  regulations 
to  apply  to  establishments  that  process 
farm-raised  species  of  catfish  and  to 
catfish  and  catfish  products.  The 
regulations  will  take  into  account  the 
conditions  under  which  the  catfish  are 
raised  and  transported  to  a  processing 
establishment. 


Statement  of  Need: 

The  Food,  Conservation,  and  Energy 
Act  of  2008  (Public  Law  110-246,  Sec. 
11016),  known  as  tbe  2008  Farm  Bill, 
amended  the  Federal  Meat  Inspection 
Act  (FMIA)  to  make  catfish  an 
amenable  species  under  the  FMIA.  The 
Farm  Bill  directs  the  Department  to 
issue  final  regulations  implementing 
the  FMIA  amendments  not  later  than 
18  months  after  the  enactment  date 
(June  18,  2008)  of  the  legislation. 

Summary  of  Legal  Basis: 

21  U.S.C.  601-695  and  Public  Law  110- 
246,  Sec.  11016 

Alternatives: 

The  option  of  no  rulemaking  is 
unavailable.  The  Agency  will  consider 
alternative  methods  of  implementation 
and  levels  of  stringency,  and  the  effects 
on  foreign  and  domestic  commerce  and 
on  small  business  associated  with  the 
alternatives. 

Anticipated  Cost  and  Benefits: 

FSIS  anticipates  benefits  from  uniform 
standards  and  the  more  extensive  and 
intensive  inspection  service  that  FSIS 
provides  (compared  with  current 
voluntary  inspection  programs).  FSIS 
would  apply  requirements  for  imported 
catfish  that  would  be  equivalent  to 
those  applying  to  catfish  raised  and 
processed  in  the  United  States. 

Risks: 

In  preparing  regulations  on  catfish  and 
catfish  products,  the  Agency  will 
consider  any  risks  to  public  health  or 
other  pertinent  risks  associated  with 
the  production,  processing,  and 
distribution  of  the  products.  FSIS  will 
determine,  through  scientific  risk 
assessment  procedures,  the  magnitude 
of  the  risks  associated  with  catfish  and 
how  they  compare  with  those 
associated  with  other  foods  in  FSIS’s 
jurisdiction. 

Timetable: 

Action  Date  FR  Cite 

NPRM  ■  03/00/09 

Final  Action  12/00/09 

Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

Federal,  State 


Agency  Contact: 

Dr.  John  Hicks 

Risk  Management  Division,  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service 

Department  of  Agriculture 

Food  Safety  and  Inspection  Service 

1400  Independence  Avenue  SW 

Washington,  DC  20250 

Phone:  202  205-0032 

Fax:  202  720-7027 

Email:  john.hicks@fsis.usda.gov 

RIN:  0583-AD36 


USDA— FSIS 

14.  •  FEDERAL-STATE  INTERSTATE 
SHIPMENT  COOPERATIVE 
INSPECTION  PROGRAM 

Priority: 

Other  Significant.  Major  status  under  5 
use  801  is  undetermined. 

Unfunded  Mandates: 

Undetermined 

Legal  Authority: 

PL  110-246  (section  11015) 

CFR  Citation: 

Not  Yet  Determined 

Legal  Deadline: 

Final,  Statutory,  December  18,  2009. 

Abstract: 

FSIS  is  proposing  regulations  to 
implement  a  new  voluntary  Federal- 
State  cooperative  inspection  program 
under  which  State-inspected 
establishments  with  25  or  fewer 
employees  would  be  eligible  to  ship 
meat  and  poultry  products  in  interstate 
commerce.  State-inspected 
establishments  selected  to  participate  in 
this  program  would  be  required  to 
comply  with  all  Federal  standards 
under  the  Federal  Meat  Inspection  Act 
(FMIA)  and  the  Poultry  Products 
Inspection  Act  (PPIA).  These 
establishments  would  receive 
inspection  services  from  State 
inspection  personnel  that  have  been 
trained  and  certified  to  assist  with 
enforcement  of  the  FMIA  and  PPIA. 
Meat  and  poultry  products  produced 
under  the  program  that  have  been 
inspected  and  passed  by  selected  State- 
inspection  personnel  would  bear  a 
Federal  mark  of  inspection.  FSIS  is 
proposing  these  regulations  in  respon.se 
to  the  Food,  Conservation,  and  Energy 
Act,  enacted  on  June  18,  2008  (the  2008 
Farm  Bill).  Section  11015  of  2008  Farm 
Bill  provides  for  the  interstate  shipment 
of  State-inspected  meat  and  poultry 
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product  from  selected  establishments 
and  requires  that  FSIS  promulgate 
implementing  regulations  no  later  than 
18  months  from  the  date  of  its 
enactment 

Statement  of  Need: 

This  action  is  needed  to  implement  a 
new  Federal-State  cooperative  program 
that  will  permit  certain  State-inspected 
establishments  to  ship  meat  and 
poultry  products  in  interstate 
commerce.  Inspection  services  for 
establishments  selected  to  participate  in 
the  program  will  be  provided  by  state 
inspection  personnel  that  have  been 
trained  and  certified  in  the 
administration  and  enforcement  of  the 
Federal  Meat  Inspection  Act  (FMIA)  (21 
U.S.C.  601,  et  seq.)  and  the  Poultry 
Products  Inspection  Act  (PPIA)  (21 
U.S.C.  451,  et  seq.)  Meat  and  poultry 
products  produced  by  establishments 
selected  to  participate  in  the  program 
will  bear  a  Federal  mark  of  inspection. 

Summary  of  Legal  Basis: 

This  action  is  authorized  under  section 
11015  of  the  Food,  Conservation,  and 
Energy  Act  of  2008  (the  2008  Farm  Bill) 
(PL-110-246).  Section  11015  amends 
the  Federal  Meat  Inspection  Act  (FMIA) 
(21  U.S.C.  601,  et  seq.)  and  the  Poultry 
Products  Inspection  Act  (PPIA)  (21 
U.S.C.  451,  et  seq.)  to  establish  an 
optional  Federal-State  cooperative 
program  under  which  State-inspected 
establishments  would  be  permitted  to 
ship  meat  and  poultry'  products  in 
interstate  commerce.  The  law  requires 
that  FSIS  promulgate  implementing 
regulations  no  later  than  18  months 
after  the  date  of  enactment. 

Alternatives: 

1.  No  action:  FSIS  did  not  consider  the 
alternative  of  no  action  because  section 
11015  of  the  2008  Farm  Bill  requires 
that  it  promulgate  regulations  to 
implement  the  new  Federal-State 
cooperative  program.  The  Agency  did 
consider  alternatives  on  how  to 
implement  the  new  program. 

2.  Limit  participation  in  the  program 
to  state-inspected  establishments  with 
25  or  fewer  employees  on  average: 
Under  the  law,  state-inspected 
establishments  that  have  25  or  fewer 
employees  on  average  are  permitted  to 
participate  in  the  program.  The  law 
also  provides  that  FSIS  may  select 
establishments  that  employ  more  than 
25  but  fewer  than  35  employees  on 
average  as  of  June  18,  2008  (the  date 
of  enactment)  to  participate  in  the 
program.  Under  the  law,  if  these 
establishments  employ  more  than  25 
employees  on  average  3  years  after  FSIS 


promulgates  implementing  regulations, 
they  are  required  to  transition  to  a 
Federal  establishment.  FSIS  rejected  the 
option  of  limiting  the  program  to 
establishment  that  employ  25  or  fewer 
employees  on  average  to  give  additional 
small  establishments  the  opportunity  to 
participate  in  the  program  and  ship 
their  meat  of  poultry  products  in 
interstate  commerce. 

3.  Permit  establishments  with  25  to  35 
employees  on  average  as  of  June  18, 
2008,  to  participate  in  the  program. 

FSIS  chose  the  option  of  permitting 
these  establishments  to  be  selected  to 
participate  in  the  program  to  give 
additional  small  establishments  the 
opportunity  to  ship  their  meat  and 
poultry  products  in  interstate 
commerce.  Under  this  option,  FSIS  will 
develop  a  procedure  to  transition  any 
establishment  that  employs  more  than 
25  people  on  average  to  a  Federal 
establishment.  Establishments  that 
employee,24  to  35  employees  on 
average  as  of  June  18,  2008,  would  be 
subject  to  the  transition  procedure 
beginning  on  the  date  three  years  after 
the  Agency  promulgates  implementing 
regulations. 

Anticipated  Cost  and  Benefits: 

FSIS  is  analyzing  the  costs  of  this 
proposed  rule  to  industry,  FSIS,  State 
and  local  governments,  small  entities, 
and  foreign  countries.  Participation  in 
the  new  Federal-State  cooperative 
program  will  be  optional.  Thus,  the 
costs  and  benefits  associated  with  the 
proposed  rule  will  depend  on  the 
number  of  States  and  establishments 
that  chose  to  participate.  Very  small 
and  certain  small  establishments  State- 
inspected  establishments  that  are 
selected  to  participate  in  the  program 
are  likely  to  benefit  from  the  program 
because  they  will  be  permitted  sell 
their  products  to  consumers  in  other 
States  and  foreign  countries. 

Risks: 

None. 

Timetable: 

Action  Date  FR  Cite 

NPRM  01/00/09 

Final  Action  01/00/10 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

Federal,  State 


Federalism: 

Undetermined 

Agency  Contact: 

Rachel  Edelstein 

Director,  Policy  Issuances  Division 

Department  of  Agriculture 

Food  Safety  and  Inspection  Service 

1400  Independence  Avenue  SW 

Washington,  DC  20250 

Phone:  202  720-5627 

Fax:  202  690-0486 

Email:  rachel.edelstein@fsis.usda.gov 

RIN:  0583-AD37 


USDA— FSIS 


FINAL  RULE  STAGE 


15.  PERFORMANCE  STANDARDS  FOR 
THE  PRODUCTION  OF  PROCESSED 
MEAT  AND  POULTRY  PRODUCTS; 
CONTROL  OF  LISTERIA 
MONOCYTOGENES  IN 
READY-TO-EAT  MEAT  AND 
POULTRY  PRODUCTS 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  Authority: 

21  use  451  et  seq;  21  USC  601  et  seq 

CFR  Citation: 

9  CFR  301;  9  CFR  303;  9  CFR  317;  9 
CFR  318;  9  CFR  319;  9  CFR  320;  9  CFR 
325;  9  CFR  331;  9  CFR  381;  9  CFR  417; 
9  CFR  430;  9  CFR  431 

Legal  Deadline: 

None 

Abstract: 

FSIS  has  proposed  to  establish 
pathogen  reduction  performance 
standards  for  all  ready-to-eat  (RTE)  and 
partially  heat-treated  meat  and  poultry 
products,  and  measures,  including 
testing,  to  control  Listeria 
monocytogenes  in  RTE  products.  The 
performance  standards  spell  out  the 
objective  level  of  pathogen  reduction 
that  establishments  must  meet  during 
their  operations  in  order  to  produce 
safe  products  but  allow  the  use  of 
customized,  plant-specific  processing 
procedures  other  than  those  prescribed 
in  the  earlier  regulations.  With  HACCP, 
food  safety  performance  standards  give 
establishments  the  incentive  and 
flexibility  to  adopt  innovative,  science- 
based  food  safety  processing  procedures 
and  controls,  while  providing  objective, 
measurable  standards  that  can  be 
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verified  by  Agency  inspectional 
oversight.  This  set  of  performance 
standards  will  include  and  be 
consistent  with  standards  already  in 
place  for  certain  ready-to-eat  meat  and 
poultry  products. 

Statement  of  Need: 

Although  FSIS  routinely  samples  and 
tests  some  ready-to-eat  products  for  the 
presence  of  pathogens  prior  to 
distribution,  there  are  no  specific 
regulatory  pathogen  reduction 
requirements  for  most  of  these 
products.  The  proposed  performance 
standards  are  necessary  to  help  ensure 
the  safety  of  these  products;  give 
establishments  the  incentive  and 
flexibility  to  adopt  innovative,  science- 
based  food  safety  processing  procedures 
and  controls;  and  provide  objective, 
measurable  standards  that  can  be 
verified  by  Agency  oversight. 

Summary  of  Legal  Basis: 

Under  the  Federal  Meat  Inspection  Act 
(21  U.S.C.  601  to  695)  and  the  Poultry 
Product  Inspection  Act  (21  U.S.C.  451 
to  470),  FSIS  issues  regulations 
governing  the  production  of  meat  and 
poultry  products  prepared  for 
distribution  in  commerce.  The 
regulations,  along  with  FSIS  inspection 
programs,  are  designed  to  ensure  that 
meat  and  poultry  products  are  safe,  not 
adulterated,  and  properly  marked, 
labeled,  and  packaged. 

Alternatives: 

As  an  alternative  to  all  of  the  proposed 
requirements,  FSIS  considered  taking 
no  action.  As  alternatives  to  the 
proposed  performance  standard 
requirements,  FSIS  considered  end- 
product  testing  and  requiring  “use-by” 
date  labeling  on  ready-to-eat  products. 

Anticipated  Cost  and  Benefits: 

Benefits  are  expected  to  result  from 
fewer  contaminated  products  entering 
commercial  food  distribution  channels 
as  a  result  of  improved  sanitation  and 
process  controls  and  in-plant 
verification.  FSIS  believes  that  the 
benefits  of  the  rule  would  exceed  the 
total  costs  of  implementing  its 
provisions.  FSIS  currently  estimates  net 
benefits  from  the  2003  interim  final 
rule  at  $470  to  $575  million,  with 
annual  recurring  costs  at  $150.4 
million,  if  FSIS  discounts  the  capital 
cost  at  7%.  FSIS  is  continuing  to 
analyze  the  potential  impact  of  the 
other  provisions  of  the  proposal. 

The  other  main  provisions  of  the 
proposed  rule  are:  Lethality 
performance  standards  for  Salmonella 
and  E.  coli  Ol57;H7  and  stabilization 


performance  standards  for  C. 
perfringens  that  firms  must  meet  when 
producing  RTE  meat  and  poultry 
products.  Most  of  the  costs  of  these 
requirements  would  be  associated  with 
one-time  process  performance 
validation  in  the  first  year  of 
implementation  of  the  rule  and  with 
revision  of  HACCP  plans.  Benefits  are 
expected  to  result  from  the  entry  into 
commercial  food  distribution  channels 
of  product  with  lower  levels  of 
contamination  resulting  from  improved 
in-plant  process  verification  and 
sanitation.  Consequently,  there  will  be 
fewer  cases  of  foodborne  illness. 

Risks: 

Before  FSIS  published  the  proposed 
rule,  FDA  and  FSIS  had  estimated  that 
each  year  L.  monocytogenes  caused 
2,540  cases  of  foodborne  illness, 
including  500  fatalities.  The  Agencies 
estimated  that  about  65.3  percent  of 
these  cases,  or  1660  cases  and  322 
deaths  per  year,  were  attributable  to 
RTE  meat  and  poultry  products.  The 
analysis  of  the  interim  final  rule  on 
control  of  L.  monocytogenes 
conservatively  estimated  that 
implementation  of  the  rule  would  lead 
to  an  annual  reduction  of  27.3  deaths 
and  136.7  illnesses  at  the  median.  FSIS 
is  continuing  to  analyze  data  on 
production  volume  and  Listeria 
controls  in  the  RTE  meat  and  poultry 
products  industry  and  is  using  the  FSIS 
risk  assessment  model  for  L. 
monocytogenes  to  determine  the  likely 
risk  reduction  effects  of  the  rule. 
Preliminary  results  indicate  that  the 
risk  reductions  being  achieved  are 
substantially  greater  than  those 
estimated  in  the  analysis  of  the  interim 
rule. 

FSIS  is  also  analyzing  the  potential  risk 
reductions  that  might  be  achieved  by 
implementing  the  lethality  and 
stabilization  performance  standards  for 
products  that  would  be  subject  to  the 
proposed  rule.  The  risk  reductions  to 
be  achieved  by  the  proposed  rule  and 
that  are  being  achieved  by  the  interim 
rule  are  intended  to  contribute  to  the 
Agency’s  public  health  protection 
effort. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

02/27/01 

66  FR  12590 

NPRM  Comment 

05/29/01 

Period  End 

NPRM  Comment 

07/03/01 

66  FR  35112 

Period  Extended 

NPRM  Comment 

09/10/01 

Period  End 

Interim  Final  Rule 

06/06/03 

68  FR  34208 

Action  Date  FR  Cite 


Interim  Final  Rule 
Effective 

Interim  Final  Rule 
Comment  Period 
End 

NPRM  Comment 
Period  Reopened 
NPRM  Comment 
Period  End 
Affirmation  of  Interim 
Final  Rule 
Final  Action 


10/06/03 

01/31/05 

03/24/05  70  FR  15017 

05/09/05 

09/00/09 

09/00/09 


Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 


Government  Levels  Affected: 

Undetermined 


Agency  Contact: 

Dr.  Daniel  L.  Engeljohn 

Deputy  Assistant  Administrator,  Office  of 

Policy  and  Program  Development 

Department  of  Agriculture 

Food  Safety  and  Inspection  Service 

1400  Independence  Avenue  SVV 

Washington,  DC  20250 

Phone:  202  205-0495 

Fax:  202  401-1760 

Email:  daniel.engeljohn@lsis.usda.gov 


RIN:  0583-AC46 


USDA— FSIS 

16.  •  REQUIREMENTS  FOR  THE 
DISPOSITION  OF  CATTLE  THAT 
BECOME  NON-AMBULATORY 
DISABLED  FOLLOWING 
ANTE-MORTEM  INSPECTION 

Priority: 

Other  Significant 

Legal  Authority: 

21  U.S.C.  621;  21  U.S.C.  603(a):  21 
U.S.C.  603(b) 

CFR  Citation: 

9  CFR  309.3 
Legal  Deadline: 

None 

Abstract: 

FSIS  is  proposing  to  remove  the 
provision  in  309.3(e)  that  allows  FSIS 
inspection  personnel  to  determine  the 
disposition  of  cattle  that  become  non¬ 
ambulatory  disabled  after  they  have 
passed  ante-mortem  inspection  on  a 
case-by-case  basis.  If  FSIS  finalizes  this 
proposed  rule,  cattle  that  become  non¬ 
ambulatory  disabled  from  an  acute 


I 
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Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

Agency  Contact: 

Charles  Gioglio 

Labeling  and  Program  Delivery  Division 

Department  of  Agriculture 

Food  Safety  and  Inspection  Service 

1400  Independence  Avenue  SW 

Washington,  DC  20250 

Phone:  202  205-0279 

Fax:  202  205-3625 

Email :  charles.giogIio@fsis.usda.gov 

RIN:  0583-AD38 


USDA — Forest  Service  (FS) 


FINAL  RULE  STAGE 


18.  RESOURCE  AGENCY 
PROCEDURES  FOR  CONDITIONS  AND 
PRESCRIPTIONS  IN  HYDROPOWER 
LICENSES 

Priority: 

Other  Significant 

Legal  Authority: 

PL  109-58 

CFR  Citation: 

7  CFR  1 

Legal  Deadline: 

Final,  Statutory,  November  7,  2005. 

Public  Law  109-58  charges  agencies 
requiring  mandatory  conditions  and 
prescriptions  with  the  promulgation  of 
new  regulations  by  November  7,  2005, 
to  provide  the  regulatory  framework  to 
implement  a  trial-type  hearing  process. 

Abstract: 

The  Energy  Policy  Act  of  2005  (Pub. 

L.  109-58]  contains  provisions  requiring 
a  trial-type  hearing  to  resolve  disputed 
issues  of  material  fact  related  to 
mandatory  conditions  and  prescriptions 
required  under  the  issuance  of  a 
Federal  hydropower  license.  The  law 
also  mandates  that  the  Agency  consider 
alternatives  to  proposed  mandatory 
conditions  and  prescriptions.  This  law 
charges  agencies  requiring  mandatory 
conditions  and  prescriptions  with  the 
promulgation  of  new  regulations  by 
November  7,  2005,  to  provide  the 
regulatory  framework  to  implement  the 
trial-type  hearing  process.  The  U.S. 
Department  of  Agriculture,  acting 
through  the  Forest  Service,  is  one  of 


the  agencies  required  under  the  Act  to 
provide  a  trial-type  hearing  and  issue 
an  implementing  regulation.  To  meet 
the  statutory  deadline,  the  U.S. 
Department  of  Agriculture,  along  with 
the  U.S.  Departments  of  the  Interior 
and  Commerce,  issued  a  joint  interim 
final  rule.  The  Department  of  the 
Interior  is  the  lead  agency  in  this  effort. 

The  Forest  Service  adopted  an  interim 
final  rule  at  7  CFR  part  1  establishing 
a  trial-type  hearing  procedure  to  resolve 
disputed  issues  of  material  fact  related 
to  mandatory  conditions  and 
prescriptions  required  under  the 
issuance  of  a  Federal  hydropower 
license.  The  interim  final  rule  also 
provides  a  process  for  the  filing  of 
proposed  alternative  conditions  and 
prescriptions. 

Statement  of  Need: 

The  Departments  of  Agriculture,  the 
Interior,  arid  Commerce  are  jointly 
revising  the  procedures  they 
established  for  expedited  trial-type 
hearings.  The  three  Departments  are 
also  revising  the  procedures  they 
established  for  the  consideration  of 
alternative  conditions  and  prescriptions 
submitted  by  any  party  to  a  Federal 
Energy  Regulatory  (FERC)  hydroelectric 
licensing  proceeding.  Three 
substantially  similar  rules  are  being 
promulgated  -  one  for  each  agency  - 
with  a  joint  preamble.  The  rules  and 
preamble  reflect  changes  to  each 
Department’s  interim  final  rules,  in 
response  to  public  comments  and  the 
Departments’  experience  in 
implementing  their  interim  final  rules. 

Summary  of  Legal  Basis: 

On  November  17,  2005,  the 
Departments  of  Agriculture,  the 
Interior,  and  Commerce  jointly 
published  interim  final  rules 
implementing  section  241  of  the  Energy 
Policy  Act  of  2005  (EPAct),  Pub.  L.  109- 
58.  70  FR  69804-51.  In  their  joint 
preamble,  the  Departments  stated  that, 
based  upon  comments  received  and 
experience  gained  with  their  interim  • 
final  rules,  they  would  consider 
revising  the  rules. 

Alternatives: 

There  was  some  discussion  among  the 
Departmental/Agency  representatives 
over  the  interpretation  of  the  scope  of 
work  and  trigger  for  conducting  an 
alternative  condition  analysis.  DOI 
proposed  that  the  group  conduct  an 
alternative  condition  analysis  on  ALL 
mandatory  conditions.  The  DOI 
position  was  agreed  to  with  some 
clarification  that  this  approach  was 
selected  as  it  is  not  explicit  in  the 


language  of  Section  241  of  the  Energy 
Policy  Act  of  2005. 

Anticipated  Cost  and  Benefits: 

The  Final  rule  addresses  the 
uncertainty  by  commenters  about  the 
“Interim  Final’’  rule  from  2005  and  it 
incorporates  some  of  the  lessons 
learned  of  some  of  the  Trial  Type  and 
Alternative  Condition  processes 
conducted  since  promulgation  of  the 
Interim  Final  Rule. 

The  most  notable  costs  are  staff  time 
to  conduct  an  Alternative  Condition 
Analysis  for  all  mandatory  terms  and 
conditions  submitted  to  FERC  and 
potential  litigation  challenging  the 
Alternative  Condition  Analysis  due  to 
limited  expertise  in  some  of  the 
legislated  considerations  when 
conducting  an  Alternative  Condition 
Analysis. 

Risks: 

No  risks  have  been  identified  at  this 
time. 

Timetable: 

Action  Date  FR  Cite 

Interim  Final  Rule  11/17/05  70  FR  69804 

Interim  Final  Rule  01/17/06 

Comment  Period 
End 

Final  Action  12/00/08 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

Agency  Contact: 

Lorrie  Parker 
Regulatory  Analyst 
Department  of  Agriculture 
Forest  Service 
ATTN:  ORMS,  D&R  Branch 
1400  Independence  Avenue  SW 
Washington,  DC  20250-0003 
Phone:  202  205-6560 
Fax:  202  260-6539 
Email:  lsparker@fs.fed.us 
RIN:  0596-AC42 


USDA— FS 

19.  SPECIAL  AREAS; 
STATE-SPECIFIC  INVENTORIED 
ROADLESS  AREA  MANAGEMENT: 
COLORADO 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 


71132  Federal  Register / Vol.  73,  No.  227 /Monday,  November  24,  2008 /The  Regulatory  Plan 


Legal  Authority: 

Not  Yet  Determined 

CFR  Citation: 

36  CFR  294 

Legal  Deadline: 

None 

Abstract: 

On  April  11,  2007,  Governor  of 
Colorado  Ritter  submitted  a  petition 
under  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(e))  and  Agriculture  Department 
regulation  (7  CFR  1.28)  to  promulgate 
regulations,  in  cooperation  with  the 
State,  for  the  management  of 
inventoried  roadless  areas  within  the 
State  of  Colorado.  After  review  and 
recommendation  by  the  Roadless  Area 
Conservation  National  Advisory 
Committee,  the  Secretary  accepted  the 
Governor’s  petition  and  initiated  a 
proposed  rulemaking  for  inventoried 
roadless  areas  in  Colorado.  The 
proposed  rulemaking  would  manage 
Colorado’s  inventoried  roadless  areas 
by  prohibiting  road  building  and  tree 
cutting,  with  some  exceptions,  on  4.1 
million  acres  of  inventoried  roadless 
areas  in  Colorado.  The  4.1  million  acres 
reflect  the  most  updated  IRA 
boundaries  for  Colorado,  which 
incorporate  planning  rule  revisions 
since  2001  on  several  Colorado  national 
forests.  Inventoried  roadless  areas  that 
are  allocated  to  ski  area  special  uses 
(approximately  10,000  acres)  would 
also  be  removed  from  roadless 
designation.  Road  construction  and 
reconstruction  plus  timber  harvesting 
would  be  prohibited  in  inventoried 
roadless  areas,  with  some  exceptions, 
on  the  Arapaho-Roosevelt,  Grand  Mesa- 
Uncompahgre,  Gunnison,  Manti-La  Sal, 
Pike-San  Isabel,  Rio  Grande,  Routt,  San 
Juan,  and  White  River  National  Forests 
in  Colorado.  Exceptions  to  the 
prohibitions  would  be  allowed  for 
certain  health,  safety,  valid  existing 
rights,  resource  protection,  and 
ecological  management  needs. 

Web  site:  http://roadless.fs.fed.us 

Statement  of  Need: 

The  Department  of  Agriculture  is 
committed  to  conserving  and  managing 
roadless  values  and  considers 
inventoried  roadless  areas  an  important 
component  of  the  National  Forest 
System.  The  roadless  rule  has  been  the 
subject  of  10  lawsuits  in  Federal 
district  courts  in  Idaho,  Utah,  North 
Dakota,  Wyoming,  Alaska,  and  the 
District  of  Columbia.  On  July  14,  2003, 
the  U.S.  District  Court  for  the  District 


of  Wyoming  found  the  2001  roadless 
rule  to  be  unlawful  and  Ordered  that 
the  rule  be  permanently  enjoined.  On 
May  13,  2005,  the  Forest  Service 
promulgated  the  State  Petitions  Rule. 
The  State  Petitions  Rule  allowed 
Governors  to  voluntarily  seek 
establishment  of  or  adjustment  of 
management  requirements  for  National 
Forest  System  inventoried  roadless 
areas  within  their  States.  If  a  petition 
was  not  received  within  18  monjhs, 
inventoried  roadless  areas  would  be 
guided  by  individual  land  management 
plans.  It  also  established  the  Roadless 
Area  Conservation  National  Advisory 
Committee  (RACNAC)  to  make 
recommendations  on  State-petitions  to 
the  Secretary.  With  the  promulgation  of 
the  State  Petitions  Rule,  the  Tenth 
Circuit,  which  was  reviewing  an  appeal 
by  intervenors  of  the  Wyoming  court’s 
decision,  dismissed  the  case  as  moot. 
Under  the  guidance  of  the  State 
Petitions  Rule  the  States  of  California, 
Idaho,  New  Mexico,  North  Carolina, 
South  Carolina,  and  Virginia  filed  a 
petition  with  the  Secretary.  The 
Secretary  instructed  the  Forest  Service 
to  enter  into  rulemaking  for  North 
Carolina,  South  Carolina,  and  Virginia. 
Two  lawsuits  were  filed  against  Ihe 
State  Petitions  Rule  in  the  Federal 
district  court  for  the  Northern  District 
of  California. 

One  suit  was  filed  by  the  States  of 
California,  New  Mexico,  Oregon,  and 
Washington  with  the  State  of  Montana 
being  amicus  curiae  in  support  of 
plaintiffs;  and  the  States  of  Alaska  and 
Idaho  are  amici  curiae  to  USDA.  The 
other  lawsuit  was  filed  by  a  coalition 
of  environmental  groups.  On  September 
20,  2006,  the  Federal  district  court 
enjoined  the  State  Petitions  Rule  and 
reinstated  the  roadless  rule.  In  an  effort 
to  again  re-enjoin  the  roadless  rule,  the 
State  of  Wyoming  filed  a  second 
lawsuit  in  the  Federal  district  court  for 
Wyoming  on  January  12,  2007.  Oral 
hearing  for  this  lawsuit  was  held 
October  19  and  decision  is  pending. 
With  the  reinstatement  of  roadless  rule, 
the  Under  Secretary  announced  that 
interested  States  could  still  petition  the 
Secretary  pursuant  to  5  U.S.C.  section 
553(e)  and  7  CFR  section  1.28.  On 
November  13,  2006,  Colorado  Governor 
Bill  Owens  submitted  his  petition, 
under  these  authorities.  On  April  11, 
2007,  Colorado  Governor  Bill  Ritter 
resubmitted  the  petition  with 
amendments.  The  RACNAC  reviewed 
the  petition  and  made 
recommendations  to  the  Secretary  on 
August  2,  2007. 


Collaboratively  working  on  the 
establishment  of  a  State-specific 
roadless  rule  for  the  petitioning  State 
will  allow  the  State  the  level  of 
management  of  inventoried  roadless 
areas  it  seeks  to  best  meet  its  needs 
in  balance  with  the  Department’s  and 
Forest  Service’s  goals  for  the  conserving 
and  managing  roadless  values 
nationally.  In  addition,  it  will  allow  for 
the  management  of  these  lands  in  that 
State  without  being  affected  by  other 
legal  actions  concerning  the  roadless 
rule  or  State  Petitions  Rule. 

Summary  of  Legal  Basis: 

On  January  12,  2001,  the  Department 
of  Agriculture  promulgated  the 
Roadless  Area  Conservation  Rule  to 
provide  for  the  conservation  and 
management  of  approximately  58.5 
million  acres  of  inventoried  roadless 
areas  within  the  National  Forest  System 
under  the  principles  of  the  Multiple- 
Use  Sustained-Yield  Act  of  1960.  The 
State  of  Colorado  has  petitioned  the 
Secretary  pursuant  to  5  U.S.C.  section 
553(e)  and  7  CFR  section  1.28  for  state- 
specific  rules  to  replace  this  national 
rule. 

Alternatives: 

The  Forest  Service  is  preparing 
environmental  impact  statements  in 
support  of  the  rulemaking  effort. 

Besides  the  proposed  rule,  two 
alternatives  are  being  considered:  (1) 
Continuation  of  the  RACR  for 
management  of  these  inventoried 
roadless  areas,  and  (2)  using  existing 
forest  plans  and  future  forest  plan 
revisions  to  determine  the  management 
of  these  areas. 

Anticipated  Cost  and  Benefits: 

The  proposed  rule  is  an  economically 
significant  rule,  and  will  have  an 
annual  effect  of  more  than  $100  million 
or  more  on  the  economy  nor  adversely 
affect  productivity,  competition,  jobs, 
the  environment,  public  health  or 
safety,  nor  State  or  local  governments. 
This  proposed  rule  is  not  expected  to 
interfere  with  an  action  taken  or 
planned  by  another  Agency  nor  raise 
new  legal  or  policy  issues.  This 
proposed  rule  will  not  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or 
the  rights  and  obligations  of  recipients 
of  such  programs.  Furthermore,  the 
proposed  rule  is  programmatic  in 
nature,  consisting  of  direction  for  road 
construction,  road  reconstruction, 
timber  harvesting,  special  uses 
including  ski  resorts,  and  discretionary 
mineral  activities,  which  would  be 
applied  to  future  management  activities 
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on  inventoried  roadless  areas  in 
Colorado. 

Risks: 

The  rule  is  programmatic  in  nature  and 
would  constrain  certain  activities  that 
would  reduce  roadless  area 
characteristics.  Reducing  or  controlling 
the  development  of  these  lands  will 
reduce  the  risk  of  environmental  effects 
associated  with  development  activities 
like  road  construction,  timber 
harvesting,  and  mineral  extraction. 
Therefore  soil,  water,  and  air  quality: 
sources  of  drinking  water;  diversity  of 
plant  and  animal  communities;  habitat 
for  threatened,  endangered,  proposed, 
candidate,  and  sensitive  species 
dependent  on  large,  undisturbed  areas 
of  land;  scenic  quality;  traditional 


cultural  properties  and  sacred  sites;  and 
other  locally  unique  characteristics 
would  be  maintained. 


URL  For  More  Information; 

www.roadless.fs.fed.us. 


Timetable: 

Action  Date  FR  Cite 

NPRM  07/25/08  73  FR  43544 

NPRM  Comment  10/23/08 
Period  End 

Final  Action  01/00/09 

Regulatory  Rexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 


Agency  Contact: 

Lorrie  Parker 
Regulatory  Analyst 
Department  of  Agriculture 
Forest  Service 
ATTN;  ORMS,  D&R  Branch, 
1400  Independence  Avenue  SW 
Washington,  DC  20250-0003 
Phone;  202  205-6560 
Fax;  202  205-6539 
Email;  lsparker@fs.fed.us 

RIN;  0596-AC74 

BILLING  COD€  341O-«0-S 


Federal,  State,  Tribal 
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DEPARTMENT  OF  COMMERCE  (DOC) 

Statement  of  Regulatory  and 
Deregulatory  Priorities 

Enhancing  long-term  economic 
growth  is  a  central  focus  of  the 
President’s  policies  and  priorities.  The 
mission  of  the  Department  of  Commerce 
is  to  promote  job  creation,  economic 
growth,  technological  competitiveness, 
sustainable  development,  and  improve 
living  standards  for  all  Americans  by 
working  in  partnership  with  businesses, 
universities,  communities,  and  workers 
to: 

•  Build  for  the  future  and  promote  U.S. 
economic  competitiveness  in  the 
global  marketplace  by  strengthening 
and  safeguarding  the  Nation’s 
economic  infrastructure; 

•  Keep  America  competitive  with 
cutting-edge  lienee  and  technology 
and  an  unrivaled  information  base; 
and 

•  Provide  effective  management  and 
stewardship  of  our  nation’s  resources 
and  assets  to  ensure  sustainable 
economic  opportunities. 

The  DCKH  mission  statement, 
containing  our  three  strategic  themes, 
provides  the  vehicle  for  understanding 
the  Department’s  aims,  how  they 
interlock,  and  how  they  are  to  be 
implemented -through  our  programs. 

This  statement  was  developed  with  the 
intent  that  it  serve  as  both  a  statement 
of  departmental  philosophy  and  as  the 
guiding  force  behind  the  Department’s 
programs. 

The  importance  that  this  mission 
statement  and  these  strategic  themes 
have  for  the  Nation  is  amplified  by  the 
vision  they  pursue  for  America’s 
communities,  businesses,  and  families. 
Commerce  is  the  smallest  Cabinet 
agency,  yet  our  presence  is  felt,  and  our 
contributions  are  found,  in  every  State. 

The  DOC  touches  Americans,  daily,  in 
many  ways — we  make  possible  the 
weather  reports  that  all  of  us  hear  every 
morning;  we  facilitate  the  technology 
that  all  of  us  use  in  the  workplace  and 
in  the  home  each  day;  we  support  the 
development,  gathering,  and 
transmitting  of  information  essential  to 
competitive  business;  we  make  possible 
the  diversity  of  companies  and  goods 
found  in  America’s  (and  the  world’s) 
marketplace;  and  we  support 
environmental  and  economic  health  for 
the  communities  in  which  Americans 
live. 

The  DOC  has  a  clear  and  powerful 
vision  for  itself,  for  its  role  in  the 
Federal  Government,  and  for  its  roles 


supporting  the  ^American  people,  now 
and  in  the  future.  We  confront  the 
intersection  of  trade  promotion,  civilian 
technology,  economic  development, 
sustainable  development,  and  economic 
analysis,  and  we  want  to  provide 
leadership  in  these  areas  for  the  Nation. 

We  work  to  provide  programs  and 
services  that  serve  our  country’s 
businesses,  communities,  and  families, 
as  initiated  and  supported  by  the 
President  and  the  Congress.  We  are 
dedicated  to  making  these  programs  and 
services  as  effective  as  possible,  while 
ensuring  that  they  eue  being  delivered  in 
the  most  cost-effective  ways.  We  seek  to 
function  in  close  concert  with  other 
agencies  having  complementary 
responsibilities  so  that  our  collective 
impact  can  be  most  powerful.  We  seek 
to  meet  the  needs  of  our  customers 
quickly  and  efficiently,  wdth  programs, 
information,  and  services  they  require 
and  deserve. 

As  a  permanent  part  of  the  Federal 
Government,  but  serving  an 
Administration  and  Congress  that  can 
vary  with  election  results,  we  seek  to 
serve  the  unchanging  needs  of  the 
Nation,  according  to  the  priorities  of  the 
President  and  the  Congress.  The 
President’s  priorities  for  the  Department 
range  from  issues  concerning  the 
economy  to  the  environment.  For 
example,  the  President  directs  the 
Department  to  promote  electronic 
commerce  activities;  encourage  open 
and  free  trade;  represent  American 
business  interests  abroad;  and  assist 
small  businesses  to  expand  and  create 
jobs.  We  are  able  to  address  these 
priorities  effectively  by  functioning  in 
accordance  with  the  legislation  that 
supports  our  programs  and  by  working 
closely  with  the  President  and  the 
committees  in  Congress  that  have 
programmatic  and  financial  oversight 
for  our  programs. 

The  DOC  also  promotes  and  expedites 
American  exports,  helps  nurture 
business  contacts  abroad,  protects  U.S. 
firms  from  unfair  foreign  competition, 
and  makes  how-to-export  information 
accessible  to  small  and  mid-sized 
companies  throughout  the  Nation, 
thereby  ensuring  that  U.S.  market 
opportunities  span  the  globe. 

The  DOC  encourages  development  in 
every  community,  clearing  the  way  for 
private-sector  growth  by  building  and 
rebuilding  economically  deprived  and 
distressed  communities.  We  promote 
minority  entrepreneurship  to  establish 
businesses  that  frequently  anchor 
neighborhoods  and  create  new  job 
opportunities.  We  work  with  the  private 
sector  to  enhance  competitive  assets. 


As  the  Nation  looks  to  revitalize  its 
industries  and  communities,  the  DOC 
works  as  a  partner  with  private  entities 
to  build  America  with  an  eye  on  the 
future.  Through  technology,  research 
and  development,  and  innovation,  we 
are  making  sure  America  continues  to 
prosper  in  the  short  term,  while  also 
helping  industries  prepare  for  long-term 
success. 

The  DOC’s  considerable  information 
capacities  help  businesses  understand 
clearly  where  our  national  and  world 
economies  are  going  and  take  advantage 
of  that  knowledge  by  planning  the  road 
ahead.  Armed  with  the  Department’s 
economic  and  demographic  statistics, 
businesses  can  undertake  new  ventures, 
investments,  and  expansions  that  make 
our  economy  grow. 

The  DOC  has  instituted  programs  and 
policies  that  lead  to  cutting-edge, 
competitive,  and  better  paying  jobs.  We 
work  every  day  to  boost  exports,  to 
deregulate  business,  to  help  smaller 
manufacturers  battle  foreign 
competition,  to  advance  the 
technologies  critical  to  our  future 
prosperity,  to  invest  in  our 
communities,  and  to  fuse  economic  and 
environmental  goals. 

The  DOC  is  American  business’  surest 
ally  in  job  creation,  serving  as  a  vital 
resource  base,  a  tireless  advocate,  and 
its  Cabinet-level  voice. 

The  Regulatory  Plan  tracks  the  most 
important  regulations  that  implement 
these  policy  and  program  priorities, 
several  of  which  involve  regulation  of 
the  private  sector  by  the  Department. 

Responding  to  the  Administration’s 
Regulatory  Philosophy  and  Principles 

The  vast  majority  of  the  Department’s 
programs  and  activities  do  not  involve 
regulation.  Of  the  Department’s  12 
primary  operating  units,  only  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  will  be 
planning  actions  that  are  considered  the 
“most  important”  significant 
preregulatory  or  regulatory  actions  for 
fiscal  year  2009.  During  the  next  year, 
NOAA  plans  to  publish  nine  rulemaking 
actions  that  are  designated  as  Regulatory 
Plan  actions.  Further  information  on 
these  actions  is  provided  below. 

Though  not  principally  a  regulatory 
agency,  the  DOC  has  long  been  a  leader 
in  advocating  and  using  market-oriented 
regulatory  approaches  in  lieu  of 
traditional  command-and-control 
regulations  when  such  approaches  offer 
a  better  alternative.  All  regulations  are 
designed  and  implemented  to  maximize 
societal  benefits  while  placing  the 
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smallest  possible  burden  on  those  being 
regulated. 

The  DOC  is  also  refocusing  on  its 
regulatory  mission  by  taking  into 
account,  among  other  things,  the 
President’s  regulatory  principles.  To  the 
extent  permitted  by  law,  all 
preregulatory  and  regulatory  activities 
and  decisions  adhere  to  the 
Administration’s  statement  of  regulatory 
philosophy  and  principles,  as  set  forth 
in  section  1  of  Executive  Order  12866. 
Moreover,  we  have  made  hold  and 
dramatic  changes,  never  being  satisfied 
with  the  status  quo.  We  have 
emphasized,  initiated,  and  expanded 
programs  that  work  in  partnership  with 
the  American  people  to  secure  the 
Nation’s  economic  future.  At  the  same 
time,  we  have  downsized,  cut 
regulations,  closed  offices,  and 
eliminated  programs  and  jobs  that  are 
not  part  of  our  core  mission.  The  bottom 
line  is  that,  after  much  thought  and 
debate,  we  have  made  many  hard 
choices  needed  to  make  this  Department 
“state  of  the  art.” 

The  Department  has  a  long-standing 
policy  to  prohibit  the  issuance  of  any 
regulation  that  discriminates  on  the 
basis  of  race,  religion,  gender,  or  any 
other  suspect  category  and  requires  that 
all  regulations  be  written  so  as  to  be 
understandable  to  those  affected  by 
them.  The  Secretary  also  requires  that 
the  Department  afford  the  public  the 
maximum  possible  opportunity  to 
participate  in  departmental 
rulemakings,  even  where  public 
participation  is  not  required  by  law. 

National  Oceanic  and  Atmospheric 
Administration 

The  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
establishes  and  administers  federal 
policy  for  the  conservation  and 
management  of  the  Nation’s  oceanic, 
coastal,  and  atmospheric  resources.  It 
provides  a  variety  of  essential 
environmental  services  vital  to  public 
safety  and  to  the  Nation’s  economy, 
such  as  weather  forecasts  and  storm 
warnings.  It  is  a  source  of  objective 
information  on  the  state  of  the 
environment.  NOAA  plays  the  lead  role 
in  achieving  the  departmental  goal  of 
promoting  stewardship  by  providing 
assessments  of  the  global  environment. 

Recognizing  that  economic  growth 
must  go  hand-in-hand  with 
environmental  stewardship,  the 
Department,  through  NOAA,  conducts 
programs  designed  to  provide  a  better 
understanding  of  the  connections 
between  environmental  health, 
economics,  and  national  security. 


Commerce’s  emphasis  on  “sustainable 
fisheries”  is  designed  to  boost  long-term 
economic  growth  in  a  vital  sector  of  the 
U.S.  economy  while  minimizing  any 
economic  dislocation  necessary  to 
ensure  long-term  economic  growth.  The 
Department  is  where  business  and 
environmental  interests  intersect,  and 
the  classic  debate  on  the  use  of  natural 
resources  is  transformed  into  a  “win- 
win”  situation  for  the  environment  and 
the  economy. 

Three  of  NOAA’s  major  components, 
the  National  Marine  Fisheries  Services 
(NMFS),  the  National  Ocean  Service 
(NOS),  and  the  National  Environmental 
Satellite,  Data,  and  Information  Service 
(NESDIS),  exercise  regulatory  authority. 

NMFS  oversees  the  management  and 
conservation  of  the  Nation’s  marine 
fisheries,  protects  threatened  and 
endangered  marine  and  anadromous 
species  and  marine  mammals,  and 
promotes  economic  development  of  the 
U.S.  fishing  industry.  NOS  assists  the 
coastal  states  in  their  management  of 
land  and  ocean  resources  in  their 
coastal  zones,  including  estuarine 
research  reserves;  manages  the  Nation’s 
national  marine  sanctuaries;  monitors 
marine  pollution;  and  directs  the 
national  program  for  deep-seabed 
minerals  and  ocean  thermal  energy. 
NESDIS  administers  the  civilian 
weather  satellite  program  and  licenses 
private  organizations  to  operate 
commercial  land-remote  sensing 
satellite  systems. 

The  Administration  is  committed  to 
an  environmental  strategy  that  promotes 
sustainable  economic  development  and 
rejects  the  false  choice  between 
environmental  goals  and  economic 
growth.  The  intent  is  to  have  the 
Government’s  economic  decisions 
guided  by  a  comprehensive 
understanding  of  the  environment.  The 
Department,  through  NOAA,  has  a 
unique  role  in  promoting  Stewardship  of 
the  global  environment  through 
effective  management  of  the  Nation’s 
marine  and  coastal  resources  and  in 
monitoring  and  predicting  changes  in 
the  Earth’s  environment,  thus  linking 
trade,  development,  and  technology 
with  environmental  issues.  NOAA  has 
the  primary  federal  responsibility  for 
providing  sound  scientific  observations, 
assessments,  and  forecasts  of 
environmental  phenomena  on  which 
resource  management  and  other  societal 
decisions  can  be  made. 

In  the  environmental  stewardship 
area,  NOAA’s  goals  include:  rebuilding 
and  maintaining  strong  U.S.  fisheries  by 
using  market-based  ecosystem 
approaches  to  management;  increasing 


the  populations  of  depleted,  threatened, 
or  endangered  species  and  marine 
mammals  by  implementing  recovery 
plans  that  provide  for  their  recovery 
while  still  allowing  for  economic  and 
recreational  opportunities;  promoting 
healthy  coastal  ecosystems  by  ensuring 
that  economic  development  is  managed 
in  ways  that  maintain  biodiversity  and 
long-term  productivity  for  sustained 
use;  and  modernizing  navigation  and 
positioning  services.  In  the 
environmental  assessment  and 
prediction  area,  goals  include: 
modernizing  the  National  Weather 
Service;  implementing  reliable  seasonal 
and  interannual  climate  forecasts  to 
guide  economic  planning;  providing 
science-based  pblicy  advice  on  options 
to  deal  with  very  long-term  (decadal  to 
centennial)  changes  in  the  environment; 
and  advancing  and  improving  short¬ 
term  warning  and  forecast  services  for 
the  entire  environment. 

Magnuson-Stevens  Fishery  Conservation 
and  Management  Act 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  rulemakings 
concern  the  conservation  and 
management  of  fishery  resources  in  the 
U.S.  Exclusive  Economic  Zone 
(generally  3-200  nautical  miles).  Among 
the  several  hundred  rulemakings  that 
NOAA  plans  to  issue  in  fiscal  year  2009, 
a  number  of  the  preregulatory  and 
regulatory  actions  will  be  significant. 
The  exact  number  of  such  rulemakings 
is  unknown,  since  they  are  usually 
initiated  by  the  actions  of  eight  regional 
Fishery  Management  Councils  (FMCs) 
that  are  responsible  for  preparing 
fishery  management  plans  (FMPs)  and 
FMP  amendments,  and  for  drafting 
implementing  regulations  for  each 
managed  fishery.  NOAA  issues 
regulations  to  implement  FMPs  and 
FMP  amendments.  Once  a  rulemaking  is 
triggered  by  an  FMC,  the  Magnuson- 
Stevens  Act  places  stringent  deadlines 
upon  NOAA  by  which  it  must  exercise 
its  rulemaking  responsibilities.  FMPs 
and  FMP  amendments  for  Atlantic 
highly  migratory  species,  such  as 
bluefln  tuna,  swordfish,  and  sharks,  are 
developed  directly  by  NOAA,  not  by 
FMCs. 

FMPs  address  a  variety  of  issues 
including  maximizing  fishing 
opportunities  on  healthy  stocks, 
rebuilding  overfished  stocks,  and 
addressing  gear  conflicts.  One  of  the 
problems  that  FMPs  may  address  is 
preventing  overcapitalization 
(preventing  excess  fishing  capacity)  of 
fisheries.  This  may  be  resolved  by 
market-based  systems  such  as 
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individual  transferable  quotas,  which 
permit  quota-holders  to  harvest  a 
quantity  of  fish  and  which  can  be  traded 
on  the  open  market.  Harvest  limits 
based  on  the  best  available  scientific 
information,  whether  as  a  total  fishing 
limit  for  a  species  in  a  fishery  or  as  a 
share  assigned  to  each  vessel 
participant,  enable  stressed  stocks  to 
rebuild.  Other  measures  include 
staggering  fishing  seasons  or  limiting 
gear  types  to  avoid  gear  conflicts  on  the 
fishing  grounds,  and  establishing 
seasonal  and  cU'ea  closures  to  protect 
fishery  stocks. 

The  FMCs  provide  a  forum  for  public 
debate  and,  using  the  best  scientific 
information  available,  make  the 
judgments  needed  to  determine 
optimum  yield  on  a  fishery-by-fishery 
basis.  Optional  management  measures 
are  examined  and  selected  in 
accordance  with  the  national  standards 
set  forth  in  the  Magnuson-Stevens  Act. 
This  process,  including  the  selection  of 
the  preferred  management  measures, 
constitutes  the  development,  in 
simplified  form,  of  an  FMP.  The  FMP, 
together  with  draft  implementing 
regulations  and  supporting 
documentation,  is  submitted  to  NMFS 
for  review  against  the  national  standards 
set  forth  in  the  Magnuson-Stevens  Act, 
in  other  provisions  of  the  Act,  and  other 
applicable  laws.  The  same  process 
applies  to  amending  an  existing 
approved  FMP. 

The  Magnuson-Stevens  Act  contains 
ten  national  standards  against  which 
fishery  management  measures  are 
evaluated.  NMFS  has  supplemented  the 
standards  with  guidelines  interpreting 
each  standard,  and  has  updated  and 
added  to  those  guidelines.  One  of  the 
national  standards  requires  that 
management  measures,  where 
practicable,  minimize  costs  and  avoid 
unnecessary  duplication.  Under  the 
guidelines,  NMFS  will  not  approve 
management  measures  submitted  by  an 
FMC  unless  the  fishery  is  in  need  of 
management.  Together,  the  standards 
and  the  guidelines  correspond  to  many 
of  the  Administration’s  principles  of 
regulation  as  set  forth  in  section  1(b)  of 
Executive  Order  12866.  One  of  the 
national  standards  establishes  a 
qualitative  equivalent  to  the  Executive 
Order’s  “net  benefits”  requirement — one 
of  the  focuses  of  the  Administration’s 
statement  of  regulatory  philosophy  as 
stated  in  section  1(a)  of  the  Executive 
Order. 

On  January  12,  2007,  the  President 
signed  into  law  the  Magnuson-Stevens 
Fishery  Conservation  and  Management  ' 
Reauthorization  Act  of  2006  (MSRA). 


This  important  new  law  was  identified 
by  the  President  as  one  of  his  priority 
actions  in  the  U.S.  Ocean  Plan.  The 
enactment  of  the  law  reaffirms  the 
importance  of  the  goals  of  the 
Magnuson-Stevens  Act,  but  more 
importantly,  it  implements  important 
groundbreaking  provisions  that  could 
enhance  fisheries  management.  The  new 
measures  implemented  by  this  law 
would  work  to  end  overfishing;  promote 
market-based  management  approaches; 
improve  science  by  providing  a  stronger 
role  for  peer  review  and  for  the 
Councils’  Science  and  Statistical 
Committees  (SSC)  in  decision-making, 
and  improving  the  collection  of  accurate 
and  precise  fishing  data;  and  enhance 
international  cooperation  by  addressing 
illegal,  unreported  and  unregulated 
(lUU)  fishing  and  bycatch  of  protected 
living  marine  resources.  NMFS  will  be 
initiating  several  rulemakings  in  the 
coming  year  to  implement  these 
important  provisions. 

Marine  Mammal  Protection  Act 

The  Marine  Mammal  Protection  Act 
of  1972  (MMPA)  provides  the  authority 
for  the  conservation  and  management  of 
marine  mammals  under  U.S. 
jurisdiction.  It  expressly  prohibits,  with 
certain  exceptions,  the  take  of  marine 
mammals.  Exceptions  include  the 
collection  of  wild  animals  for  scientific 
research  or  public  display  or  to  enhance 
the  survival  of  a  species  or  stock.  NMFS 
initiates  rulemakings  under  the  MMPA 
to  establish  a  management  regime  to 
reduce  marine  mammal  mortalities  and 
injuries  as  a  result  of  interactions  with 
fisheries.  The  Act  also  established  the 
Marine  Mammal  Commission,  which 
makes  recommendations  to  the 
Secretaries  of  the  Departments  of 
Commerce  and  the  Interior  and  other 
federal  officials  on  protecting  and 
conserving  marine  mammals.  The  Act 
underwent  significant  changes  in  1994 
to  allow  for  takings  incidental  to 
commercial  fishing  operations,  to 
provide  certain  exemptions  for 
subsistence  and  scientific  uses,  and  to 
require  the  preparation  of  stock 
assessments  for  all  marine  mammal 
stocks  in  waters  under  U.S.  jurisdiction. 

Endangered  Species  Act 

The  Endangered  Species  Act  of  1973 
(ESA)  provides  for  the  conservation  of 
species  that  are  determined  to  be 
“endangered”  or  “threatened,”  and  the 
conservation  of  the  ecosystems  on 
which  these  species  depend.  The  ESA 
authorizes  both  NMFS  and  the  Fish  and 
Wildlife  Service  (FWS)  to  jointly 
administer  the  provisions  of  the  Act. 
NMFS  manages  marine  and 


“anadromous”  species  and  FWS 
manages  land  and  freshwater  species. 
Together,  NMFS  and  FWS  work  to 
protect  critically  imperiled  species  from 
extinction.  Of  the  1,310  listed  species 
found  in  part  or  entirely  in  the  United 
States  and  its  waters,  NMFS  has 
jurisdiction  over  approximately  60 
species.  NMFS’  rulemaking  actions  are 
focused  on  determining  whether  any 
species  under  its  responsibility  is  an 
endangered  or  threatened  species  and 
whether  those  species  must  be  added  to 
the  list  of  protected  species.  NMFS  is 
also  responsible  for  designating, 
reviewing,  and  revising  critical  habitat 
for  any  listed  species.  In  addition,  under 
the  ESA’s  procedural  framework,  federal 
agencies  consult  with  NMFS  on  any 
proposed  action  authorized,  funded,  or 
carried  out  by  that  agency  that  may 
affect  one  of  the  listed  species  or 
designated  critical  habitat,  or  is  likely  to 
jeopardize  proposed  species  or 
adversely  modify  proposed  critical 
habitat  that  is  under  NMFS’  jurisdiction. 

NOAA ’s  Regulatory  Plan  Actions 

While  most  of  the  rulemakings 
undertaken  by  NOAA  do  not  rise  to  the 
level  necessary  to  be  included  in  the 
Department’s  Regulatory  Plan,  NMFS  is 
undertaking  nine  actions  that  rise  to  the  • 
level  of  “most  important”  of  the 
Departments  significant  regulatory 
actions,  and  thus  are  included  in  this 
year’s  Regulatory  Plan.  Three  actions 
implement  the  Marine  Mammal 
Protection  Act.  Six  actions  implement 
provisions  of  the  Magnuson-Stevens 
Reauthorization  Act  (MSRA).  One 
regulation  that  may  be  of  particular 
interest  to  international  trading  partners 
concerns  the  Certification  of  Nations 
Whose  Fishing  Vessels  are  Engaged  in 
Illegal,  Unreported,  or  Unregulated 
Fishing  or  Bycatch  of  Protected  Living 
Marine  Resources,  as  described  below. 

“Certification  of  Nations  Whose 
Fishing  Vessels  Are  Engaged  in  lUU 
Fishing  or  Bycatch  of  Protected  Living 
Marine  Resources”  -  In  this  action, 

NMFS  would  establish  a  process  of 
identification  and  certification  to 
address  illegal,  unreported,  or 
unregulated  (lUU)  activities  and  bycatch 
of  protected  species  in  international 
fisheries.  Nations  whose  fishing  vessels 
engage,  or  have  been  engaged,  in  lUU 
fishing  or  bycatch  of  protected  living 
marine  resources  would  be  identified  in 
a  biennial  report  to  Congress.  NMFS 
would  subsequently  certify  whether 
identified  nations  have  taken 
appropriate  corrective  action  with 
respect  to  the  activities  of  its  fishing 
vessels,  as  required  under  Section  403 
of  MSRA.  Negative  certification  of  a 


Federal  Register/ Vol.  73,  No.  227 /Monday,  November  24,  2008 /The  Regulatory  Plan 


71137 


nation  may  result  in  the  imposition  of 
trade  measures. 

“Provide  Guidance  for  the  Limited 
Access  Privilege  Program  Provisions  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management 
Reauthorization  Act  of  2006”  -  This 
action  would  provide  national  guidance 
on  the  use  of  Limited  Access  Privilege 
Programs  (LAPP)  as  fishery  management 
tools.  The  guidance  is  intended  to  assist 
the  fishery  management  councils  and 
NMFS  headquarters  and  regional  offices 
in  developing  and  implementing  LAPPs. 

“Guidance  for  Annual  Catch  Limits 
and  Accountability  Measures  to  End 
Overfishing”  -  In  this  action,  NMFS 
would  implement  provisions  that 
require  fishery  management  plans  to 
establish  a  mechanism  for  specifying 
annual  catch  limits  (ACLs)  in  the  plans 
implementing  regulations  or  annual 
specifications,  at  a  level  such  that 
overfishing  does  not  occur  in  a  fishery. 

In  addition,  this  action  would 
implement  measures  to  ensure 
accountability. 

“Disaster  Assistance  Programs”  -  This 
action  would  govern  requests  for 
determinations  of  fishery  resource 
disasters  as  a  basis  for  acquiring 
potential  disaster  assistance.  The 
regulations  would  establish  definitions 
and  characteristics  of  commercial 
fishery  failures,  fishery  resource 
disasters,  serious  disruptions  affecting 
future  production,  and  harm  incurred 
by  fishermen.  The  intended  result  is  to 
clarify  and  interpret  the  fishery  disaster 
assistance  provisions  of  the  Magnuson- 
Stevens  Act  and  the  Interjurisdictional 
Fisheries  Act  and  thereby  ensure 
consistency  and  facilitate  the  processing 
of  requests. 

“Magnuson-Stevens  Fishery 
Conservation  and  Management 
Reauthorization  Act  Environmental 
Review  Procedure”  -  This  final  rule 
would  revise  and  update  NMFS 
procedures  for  complying  with  the 
National  Environmental  Policy  Act 
(NEPA)  in  the  context  of  fishery 
management  actions  developed 
pursuant  to  the  Magnuson  Stevens 
Fishery  Conservation  and  Management 
Act.  These  regulations,  are  modeled  on 
the  Council  of  Environmental  Quality 
(CEQ)  regulations  implementing  the 
procedural  provisions  of  NEPA,  and  are 
designed  to  conform  to  the  timelines  for 
review  and  approval  of  fishery 
management  plans  and  plan 
amendments. 

“Amendment  to  Coastal  Migratory 
Pelagics  FMP,  Red  Drum  FMP,  Reef  Fish 
FMP,  Spiny  Lobster  FMP,  and  Stone 


Crab  FMP  to  Provide  for  Regulation  of 
Marine  Aquaculture”  -  The  Gulf  of 
Mexico  Fishery  Management  Council  is 
developing  an  Aquaculture  Fishery 
Management  Plan,  which  if  approved, 
would  establish  a  regional  permitting 
process  for  regulating  and  promoting 
environmentally  sound  and 
economically  sustainable  aquaculture  in 
the  Gulf  of  Mexico  exclusive  economic 
zone. 

“Taking  and  Importing  Marine 
Mammals;  U.S.  Navy’s  Atlantic  Fleet 
Active  Sonar  Training  (AFAST)”  - 
NMFS  has  received  a  request  from  the 
U.S.  Navy  for  authorization  to  take 
marine  mammals  incidental  to  training 
activities  conducted  off  the  U.S. 

Atlantic  Coast  and  in  the  Gulf  of  Mexico 
for  the  period  of  January  2009  through 
January  2014.  These  training  activities 
are  classified  as  military  readiness 
activities.  The  final  regulations  would 
authorize  these  activities  and  govern  the 
take  of  marine  mammals. 

“Taking  and  Importing  Marine 
Mammals;  U.S.  Navy  Training  in  the 
Southern  California  Range  Complex”  - 
NMFS  has  received  a  request  from  the 
U.S.  Navy  for  authorization  to  take 
marine  mammals  incidental  to  training 
activities  conducted  in  the  Southern 
California  Range  Complex  ,  which 
extends  south  and  southwest  off  the 
southern  California  coast,  for  the  period 
of  January  2009  through  January  2014. 
These  training  activities  are  classified  as 
military  readiness  activities.  The  final 
regulations  would  authorize  these 
activities  and  govern  the  take  of  marine 
mammals. 

“Taking  and  Importing  Marine 
Mammals;  U.S.  Navy  Training  in  the 
Hawaii  Range  Complex”  -  NMFS  has 
received  a  request  from  the  U.S.  Navy 
for  authorization  to  take  marine 
mammals  incidental  to  training 
activities  conducted  within  the  Hawaii 
Range  Complex  (HRC)  for  the  period  of 
December  2008  through  December  2013. 
These  training  activities  are  classified  as 
military  readiness  activities.  The  final 
regulations  would  authorize  these 
activities  and  govern  the  take  of  marine 
mammals. 

NOAA’s  nine  Regulatory  Plan  actions 
support  several  of  the  President’s 
priorities  as  stated  in  the  U.S.  Ocean 
Action  Plan.  Specifically,  NMFS’ 
regulatory  actions  implement  the 
President’s  ongoing  effort  to  combat 
international  illegal,  unregulated  and 
unreported  fishing  activities  through  its 
proposed  identification  and  certification 
process  and  support  the  goal  to  use 
market-based  systems  for  fisheries 
management. 


At  this  time,  NOAA  is  unable  to 
determine  the  aggregate  cost  of  the 
identified  Regulatory  Plan  actions  as 
several  of  these  actions  are  currently 
under  development. 

Bureau  of  Industry  and  Security 

The  Bureau  of  Industry  and  Security 
(BIS)  promotes  U.S.  national  and 
economic  security  and  foreign  policy 
interests  by  managing  and  enforcing  the 
Department’s  security-related  trade  and 
competitiveness  programs.  BIS  plays  a 
key  role  in  challenging  issues  involving 
national  security  and  nonproliferation, 
export  growth,  and  high  technology. 

The  Bureau’s  continuing  major 
challenge  is  combating  the  proliferation 
of  weapons  of  mass  destruction  while 
furthering  the  growth  of  U.S.  exports, 
which  are  critical  to  maintaining  our 
leadership  in  an  increasingly 
competitive  global  economy.  BIS  strives 
to  be  the  leading  innovator  in 
transforming  U.S.  strategic  trade  policy 
and  programs  to  adapt  to  the  changing 
world. 

Major  Programs  and  Activities 

The  Export  Administration 
Regulations  (EAR)  provide  for  export 
controls  on  dual-use  goods  and 
technology  (primarily  commercial  goods 
that  have  potential  military 
applications)  not  only  to  fight 
proliferation,  but  also  to  pursue  other 
national  security,  short  supply,  and 
foreign  policy  goals  (such  as  combating 
terrorism).  Simplifying  and  updating 
these  controls  in  light  of  the  end  of  the 
Cold  War  has  been  a  major 
accomplishment  of  BIS. 

BIS  is  also  responsible  for: 

•  Enforcing  the  export  control  and 
antiboycott  provisions  of  the  Export 
Administration  Act  (EAA),  as  well  as 
other  statutes  such  as  the  Fastener 
Quality  Act.  The  EAA  is  enforced 
through  a  variety  of  administrative, 
civil,  and  criminal  sanctions. 

•  Analyzing  and  protecting  the  defense 
industrial  and  technology  base, 
pursuant  to  the  Defense  Production 
Act  and  other  laws.  As  the  Defense 
Department  increases  its  reliance  on 
dual-use  high  technology  goods  as 
part  of  its  cost-cutting  efforts, 
ensuring  that  we  remain  competitive 
in  those  sectors  and  subsectors  is 
critical  to  our  national  security. 

•  Helping  Ukraine,  Kazakhstan, 

Belarus,  Russia,  and  other  newly 
emerging  countries  develop  effective 
export  control  systems.  The 
effectiveness  of  U.S.  export  controls 
can  be  severely  undercut  if  “rogue 
states”  or  terrorists  gain  access  to 
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sensitive  goods  and  technology  from 
other  supplier  countries. 

•  Working  with  former  defense  plants 
in  the  Newly  Independent  States  to 
help  make  a  successful  transition  to 
profitable  and  peaceful  civilian 
endeavors.  This  involves  helping 
remove  unnecessary  obstacles  to  trade 
and  investment  and  identifying 
opportunities  for  joint  ventures  with 
U.S.  companies. 

•  Assisting  U.S.  defense  enterprises  to 
meet  the  challenge  of  the  reduction  in 
defense  spending  by  converting  to 
civilian  production  and  by  developing 
export  markets.  This  work  assists  in 
maintaining  our  defense  industrial 
base  as  well  as  preserving  jobs  for 
U.S.  workers. 


DOC — National  Oceanic  and 
Atmospheric  Administration  (NOAA) 


PROPOSED  RULE  STAGE 


20.  AMENDMENT  TO  COASTAL 
MIGRATORY  PELAGICS  FMP,  RED 
DRUM  FMP,  REEF  FISH  FMP,  SPINY 
LOBSTER  FMP,  AND  STONE  CRAB 
FMP  TO  PROVIDE  FOR  REGULATION 
OF  MARINE  AQUACULTURE 

Priority: 

Other  Significant 

Legal  Authority: 

16  use  1801  et  seq 
CFR  Citation: 

50  CFR  622 
Legal  Deadline: 

None 

Abstract: 

The  purpose  of  the  amendment  is  to 
develop  a  regulatory  permitting  process 
for  regulating  and  promoting 
environmentally  sound  and 
economically  sustainable  aquaculture 
in  the  Gulf  Exclusive  Economic  Zone. 
Possible  management  actions  include: 
(1)  Types  of  aquaculture  permits 
required;  (2)  duration  aquaculture 
permits  are  effective;  (3)  conditions  for 
permit  issuance;  (4)  species  allowed  for 
aquaculture;  (5)  allowable  aquaculture 
systems;  (6)  designation  of  sites  or  areas 
for  conducting  aquaculture;  (7)  buffer 
zones  for  aquaculture  facilities;  (8) 
recordkeeping  and  reporting 
requirements;  and  (9)  regulations  to  aid 
in  the  enforcement  of  marine 
aquaculture  facilities. 


Statement  of  Need: 

Demand  for  protein  is  increasing  in  the 
United  States  and  commercial  wild- 
capture  fisheries  will  not  likely  be 
adequate  to  meet  this  growing  demand. 
Aquaculture  is  one  method  to  meet 
current  and  future  demands  for 
seafood.  Supplementing  the  harvest  of 
domestic  fisheries  with  cultured 
product  will  help  the  U.S.  meet 
consumers’  growing  demand  for 
seafood  and  may  reduce  the  nation’s 
dependence  on  seafood  imports. 
Currently,  the  U.S.  imports  over  80 
percent  of  the  seafood  consumed  in  the 
country,  and  the  annual  U.S.  seafood 
trade  deficit  is  at  an  all  time  high  of 
over  $9  billion. 

Summary  of  Legal  Basis: 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  16 
U.S.C.  1801  et  seq. 

Alternatives: 

The  Council’s  Aquaculture  FMP 
includes  10  actions,  each  with  an 
associated  range  of  alternatives.  These 
actions  and  alternatives  are  collectively 
intended  to  establish  a  regional 
permitting  process  for  offshore 
aquaculture.  Management  actions  in  the 
FMP  include:  1)  Aquaculture  permit 
requirements,  eligibility,  and 
transferability:  2)  duration  aquaculture 
permits  are  effective;  3)  aquaculture 
application  requirements,  operational 
requirements,  and  restrictions;  4) 
species  allowed  for  aquaculture;  5) 
allowable  aquaculture  systems:  6) 
marine  aquaculture  siting  requirements 
and  conditions:  7)  restricted  access 
zones  for  aquaculture  facilities;  8) 
recordkeeping  and  reporting 
requirements;  9)  biological  reference 
points  and  status  determination  criteria; 
and  10)  framework  procedures  for 
modifying  biological  reference  points 
and  regulatory  measures. 

Anticipated  Cost  and  Benefits: 

Environmental  and  social/economic 
costs  and  benefits  are  described  in 
detail  in  the  Council’s  Aquaculture 
FMP.  Potential  benefits  include: 
establishing  a  rigorous  review  process 
for  reviewing  and  approving/denying 
aquaculture  permits,  increasing 
optimum  yield  by  supplementing  the 
harvest  of  wild  domestic  fisheries  with 
cultured  products,  and  reducing  the 
nation’s  dependence  on  imported 
seafood.  Anticipated  costs  include: 
increased  administration  and  oversight 
of  an  aquaculture  permitting  process 
and  potential  negative  environmental 
impacts  to  wild  marine  resources. 
Approval  of  an  aquaculture  permitting 


system  may  also  benefit  fishing 
communities  by  creating  new  jobs  or 
impact  fishing  communities  if  cultured 
products  economically  displace 
domestic  seafood. 

Risks: 

National  offshore  aquaculture 
legislation  has  also  been  previously 
proposed  by  the  Administration.  This 
action  may  reduce  the  need  for  uniform 
national  legislation  and  allow 
aquaculture  regulations  to  vary  by 
region. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

NPRM  Comment  12/00/08 

Period  End 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

None 

Agency  Contact: 

Roy  Crabtree 

Regional  Administrator,  Southeast  Region 

Department  of  Commerce 

National  Oceanic  and  Atmospheric 

Administration 

263  Thirteenth  Avenue  South 

St.  Petersburg,  FL  33701 

Phone:  727  570-5305 

Fax:  727  570-5583 

Email:  roy.crabtree@noaa.gov 

RIN:  0648-AS65 


DOC— NOAA 

21.  CERTIFICATION  OF  NATIONS 
WHOSE  FISHING  VESSELS  ARE 
ENGAGED  IN  lUU  FISHING  OR 
BYCATCH  OF  PROTECTED  LIVING 
MARINE  RESOURCES 

Priority: 

Other  Significant 

Legal  Authority: 

16  use  1801  et  seq:  16  USC  1826d  to 
1826k 

CFR  Citation: 

50  CFR  300 
Legal  Deadline: 

None  „ 

Abstract: 

The  National  Marine  Fisheries  Service 
is  establishing  a  process  of 
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identification  and  certification  to 
address  illegal,  unreported,  or 
unregulated  (lUU)  activities  and 
bycatch  of  protected  species  in 
international  fisheries.  Nations  whose 
fishing  vessels  engage,  or  have  been 
engaged,  in  lUU  fishing  or  bycatch  of 
protected  living  marine  resources 
would  be  identified  in  a  biennial  report 
to  Congress,  as  required  under  Section 
403  of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management 
Reauthorization  Act  (MSRA)  of  2006. 
NMFS  would  subsequently  certify 
whether  identified  nations  have  taken 
appropriate  corrective  action  with 
respect  to  the  activities  of  its  fishing 
vessels,  as  required  under  Section  403 
of  MSRA. 

Statement  of  Need: 

The  National  Oceanic  and  Atmospheric 
Administration  (NOAA)  National 
Marine  Fisheries  Service  (NMFS) 
proposes  regulations  to  set  forth 
identification  and  certification 
procedures  for  nations  whose  vessels 
engage  in  illegal,  unregulated,  and 
unreported  (IIJU)  fishing  activities  or 
bycatch  of  protected  living  marine 
resources  pursuant  to  the  High  Seas 
Fishing  Moratorium  Protection  Act 
(Moratorium  Protection  Act). 
Specifically,  the  Moratorium  Protection 
Act  requires  the  Secretary  of  Commerce 
to  identify  in  a  biennial  report  to 
Congress  those  foreign  nations  whose 
vessels  are  engaged  in  lUU  fishing  or 
fishing  that  results  in  bycatch  of 
protected  living  marine  resources.  The 
Moratorium  Protection  Act  also 
requires  the  establishment  of 
procedures  to  certify  whether  nations 
identified  in  the  biennial  report  are 
taking  appropriate  corrective  actions  to 
address  lUU  fishing  or  bycatch  of 
protected  living  marine  resources  by 
fishing  vessels  of  that  nation.  Based 
upon  the  outcome  of  the  certification 
procedures  developed  in  this 
rulemaking,  nations  could  be  subject  to 
import  prohibitions  on  certain  fisheries 
products  and  other  measures  under  the 
authority  provided  in  the  High  Seas 
Driftnet  Fisheries  Enforcement  Act  if 
they  are  not  positively  certified  by  the 
Secretary  of  Commerce. 

Summary  of  Legal  Basis: 

NOAA  is  proposing  these  regulations 
pursuant  to  its  rulemaking  authority 
under  sections  609  and  610  of  the  High 
Seas  Driftnet  Fishing  Moratorium 
Protection  Act  (16  U.S.C.  1826)  to 
1826k),  as  amended  by  tbe  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Reauthorization  Act. 


Alternatives: 

NMFS  is  currently  in  the  process  of 
developing  alternatives,  and  will 
provide  this  information  at  a  later  date. 

Anticipated  Cost  and  Benefits: 

Because  this  rule  is  under 
development,  NMFS  does  not  currently 
have  estimates  of  the  amount  of 
product  that  is  imported  into  the 
United  States  from  other  nations  whose 
vessels  are  engaged  in  illegal, 
unreported,  and  unregulated  (lUU) 
fishing  or  bycatch  of  protected  living 
marine  resources.  Therefore, 
quantification  of  the  economic  impacts 
of  this  rulemaking  is  not  possible  at 
this  time.  This  rulemaking  does  not 
meet  the  $100  million  annual  economic 
impact  threshold  and  thus  has  not  been 
determined  to  be  economically 
significant  under  EO  12866. 

Risks: 

The  risks  associated  with  not  pursuing 
the  proposed  rulemaking  include 
allowing  lUU  fishing  activities  and/or 
bycatch  of  protected  living  marine 
resources  by  foreign  vessels  to  continue 
without  an  effective  tool  to  aid  in 
combating  such  activities. 

Timetable: 

Action  Date  FR  Cite 

ANPRM  06/11/07  72  FR  32052 

ANPRM  Comment  07/26/07 
Period  End 

NPRM  12/00/08 

Regulatory  Flexibility  Anaiysis 
Required: 

Yes 

Smali  Entities  Affected: 

Businesses 

Government  Leveis  Affected: 

None 

Agency  Contact: 

Christopher  Rogers 

Division  Chief 

Department  of  Commerce 

National  Oceanic  and  Atmospheric 

Administration 

1315  East  West  Highway 

Silver  Spring,  MD  20910 

Phone:  301  713-9090 

Email:  chrisopher.rogers@noaa.gov 

RIN:  0648-AV51 


DOC— NOAA 

22.  MAGNUSON-STEVENS  FISHERY 
CONSERVATION  AND  MANAGEMENT 
ACT  PROVISIONS  AND 
INTERJURISDICTIONAL  FISHERIES 
ACT  DISASTER  ASSISTANCE 
PROGRAMS 

Priority: 

Other  Significant 

Legai  Authority: 

16  use  1861;  16  USC  4107 
CFR  Citation: 

50  CFR  600 
Legal  Deadline: 

None 

Abstract: 

In  accordance  with  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (MSA),  as  amended, 
and  the  Interjurisdicational  Fisheries 
Act  (IFA),  the  National  Marine 
Fisheries  Service  (NMFS)  proposes 
regulations  to  govern  the  application 
for  and  determination  of  commercial 
fishery  failures  as  a  basis  for  acquiring 
potential  disaster  assistance.  The 
regulations  would  establish  definitions, 
characteristics  of  commercial  fishery 
failures  and  fishery  resource  disasters, 
requirements  for  initiating  a  review  by 
NMFS,  and  the  administrative  process 
it  will  follow  in  processing  such 
applications.  The  intended  effect  of 
these  procedures  and  requirements  is 
to  clarify  the  fishery  disaster  assistance 
provisions  of  the  MSA  and  the  IFA 
through  rulemaking  and  thereby 
facilitate  tbe  processing  of  requests. 

Statement  of  Need: 

The  National  Oceanic  and  Atmospheric 
Administration  (NOAA)  National 
Marine  Fisheries  Service  (NMFS) 
intends  to  propose  this  rule  to  govern 
the  requests  for  determinations  of 
fishery  resource  disasters  as  a  basis  for 
acquiring  potential  disaster  assistance. 
The  regulations  would  establish 
definitions,  and  characteristics  of 
commercial  fishery  failures,  fishery 
resource  disasters,  serious  disruptions 
affecting  future  production,  and  harm 
incurred  by  fishermen,  as  well  as 
requirements  for  initiating  a  review  by 
NMFS,  and  the  administrative  process 
it  will  follow  in  processing  such 
applications.  The  intended  result  of 
these  procedures  and  requirements  is 
to  clarify  and  interpret  the  fishery 
disaster  assistance  provisions  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(MSA)  and  the  Interjurisdictional 
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Fisheries  Act  (IFA)  through  rulemaking 
and  thereby  ensure  consistency  and 
facilitate  the  processing  of  requests. 

Summary  of  Legal  Basis: 

NMFS  is  proposing  these  regulations 
pursuant  to  its  rulemaking  authority 
under  sections  312(a)  or  315  of  the 
MSA  (16  U.S.C.  1861,  1864),  as 
amended,  and  sections  308(b)  or  308(d) 
of  the  IFA  (16  U.S.C.  4107). 

Alternatives: 

Because  this  rule  is  presently  in  the 
beginning  stages  of  development,  no 
alternatives  have  been  formulated  or 
analyzed  at  this  time. 

Anticipated  Cost  and  Benefits: 

Because  this  rule  is  presently  in  the 
beginning  stages  of  development,  no 
analysis  has  been  completed  at  this 
time  to  assess  the  amount  that  would 
be  saved  or  imposed  as  a  result  of  this 
rule.  However,  this  rule  does  not  meet 
the  $100  million  annual  economic 
impact  threshold  and  thus  has  not  been 
determined  to  be  economically 
significant  under  EO  12866. 

Risks: 

Without  this  rulemaking,  there  is  a  risk 
that  disaster  determinations  can  be 
made  on  an  ad  hoc  basis,  without 
regard  to  any  standardized  guidelines 
or  procedures. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

NPRM  Comment  01/00/09 

Period 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

Local,  State,  Tribal 

Agency  Contact: 

Charles  L.  Cooper 

Program  Leader 

Department  of  Commerce 

National  Oceanic  and  Atmospheric 

Administration 

1315  East-West  Highway 

Silver  Spring,  MD  20910 

Phone:  301  713-2396 

Email:  charles.cooper@noaa.gov 


DOC— NOAA 

23,  •  PROVIDE  GUIDANCE  FOR  THE 
LIMITED  ACCESS  PRIVILEGE 
PROGRAM  PROVISIONS  OF  THE 
MAGNUSON-STEVENS  FISHERY 
CONSERVATION  AND  MANAGEMENT 
REAUTHORIZATION  ACT  OF  2006 

Priority: 

Other  Significant 

Legal  Authority: 

16  use  1801  et  seq 
CFR  Citation: 

50  CFR  600 
Legal  Deadline: 

None 

Abstract: 

This  rule  will  provide  regions  with 
interpretive  guidance  on  the  use  of 
Limited  Access  Privilege  Programs  as 
fishery  management  tools.  The 
guidance  is  intended  to  assist  the 
fishery  management  councils  and  the 
National  Marine  Fisheries  Service 
regional  offices  in  developing  and 
implementing  LAPPs.' 

Statement  of  Need: 

The  National  Oceanic  and  Atmospheric 
Administration  (NOAA)  National 
Marine  Fisheries  Service  (NMFS) 
intends  to  propose  this  rulemaking  to 
create  national  guidance  for  the  new 
Limited  Access  Privilege  Program 
(LAPP)  provisions  found  in  section 
303(A)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (MSA),  as  amended  by  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management 
Reauthorization  Act  of  2006  (MSRA). 
The  LAPP  provisions  provide  new 
incentive-based  options  for  fisheries 
management.  NMFS  has  received 
numerous  requests  from  constituent 
groups.  Regional  Fishery  Management 
Councils  (Councils),  and  Congress  to 
develop  such  guidance.  This  guidance 
will  assist  Councils  in  developing 
LAPPs  wdth  full  consideration  of 
national  perspectives  and  concerns. 

Summary  of  Legal  Basis: 

NMFS  is  proposing  these  regulations 
pursuant  to  its  rulemaking  authority 
under  the  MSA.  5  U.S.C.  561,  16  U.S.C. 
773,  et  seq.,  and  16  U.S.C.  1801  et  seq. 

Alternatives: 

Because  this  rule  is  presently  in  the 
beginning  stages  of  development,  no 
alternatives  have  been  formulated  or 
analyzed  at  this  time. 


Anticipated  Cost  and  Benefits: 

Because  this  rule  is  presently  in  the 
beginning  stages  of  development,  no 
analysis  has  been  completed  at  this 
time  to  asses  the  amount  that  would 
be  saved  or  imposed  as  a  result  of  this 
rule.  However,  this  rule  does  not  meet 
the  $100  million  annual  economic 
impact  threshold  and  thus  has  not  been 
determined  to  be  economically 
significant  under  EO  12866. 

Risks: 

Without  this  rulemaking,  there  is  a  risk 
that  new  LAPPs  will  be  developed  that 
do  not  meet  the  requirements  of  section 
303(A),  and  therefore  may 
detrimentally  impact  the  fish  stocks 
that  they  are  designed  to  manage,  the 
fisheries,  or  the  human  environment. 
Properly  designed  LAPPs  mitigate 
environmental  risk,  ensure  fair  and 
equitable  initial  allocations,  prevent 
excessive  shares,  protect  the  basic 
cultural  and  social  framework  of  the 
fisheries  and  fishing  communities,  and 
contribute  to  public  safety  and 
economic  prosperity. 

Timetable: 

Action  Date  FR  Cite 

NPRM  04/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

Agency  Contact: 

Alan  Risenhoover 

Director,  Office  of  Sustainable  Fisheries 

Department  of  Commerce 

National  Oceanic  and  Atmospheric 

Administration 

1315  East-West  Highway 

Room  13362 

Silver  Spring,  MD  20910 
Phone:  301  713-2334 

RIN:  0648-AX13 


RIN:  0648-AW38 
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FINAL  RULE  STAGE 


24.  MAGNUSON-STEVENS  FISHERY 
CONSERVATION  AND  MANAGEMENT 
REAUTHORIZATION  ACT  (MSRA) 
ENVIRONMENTAL  REVIEW 
PROCEDURE 

Priority: 

Other  Significant 

Legal  Authority: 

16  use  1801 

CFR  Citation: 

50  CFR  700 
Legal  Deadline: 

NPRM,  Statutory,  July  11,  2007. 

Final,  Statutory,  January  11,  2008. 

Abstract: 

Section  107  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Reauthorization  Act  (MSRA)  (Pub.  L. 
109-479)  requires  NOAA  Fisheries  to 
revise  and  update  agency  procedures 
for  complying  with  the  National 
Environmental  Policy  Act  (NEPA)  in 
context  of  fishery  management  actions. 
It  further  requires  that  NOAA  Fisheries 
consult  with  the  Council  on 
Environmental  Quality  (CEQ)  and  the 
Regional  Fishery  Management  Councils 
(Councils),  and  involve  the  public  in 
the  development  of  the  revised 
procedures.  The  MSRA  provides  that 
the  resulting  procedures  will  be  the 
sole  environmental  impact  assessment 
procedure  for  fishery  management 
actions,  and  that  they  must  conform  to 
the  time  lines  for  review  and  approval 
of  fishery  management  plans  and  plan 
amendments:  and  integrate  applicable 
environmental  analytical  procedures, 
including  the  time  frames  for  public 
input,  with  the  procedure  for  the 
preparation  and  dissemination  of 
fishery  management  plans,  plan 
amendments  and  other  actions  taken  or 
approved  pursuant  to  this  Act  in  order 
to  provide  for  timely,  clear  and  concise 
analysis  that  is  useful  to  decision 
makers  and  the  public,  reduce 
extraneous  paperwork,  and  effectively 
involve  the  public. 

NOAA  Fisheries  is  currently  consulting 
with  the  councils,  the  Public  and  CEQ 
to  develop  a  proposed  procedure. 

Statement  of  Need: 

In  December  2006,  the  U.S.  Congress 
amended  the  Magnuson-Stevens  Act, 


which  was  signed  into  law  by  the 
President  on  January  12,  2007  (Public 
Law  109-479).  Section  107  requires 
NMFS  to  better  integrate  and  more 
closely  align  applicable  environmental 
analytical  procedures  with  the 
Magnuson  Stevens  Act’s  fishery 
management  process. 

Congress  directed  the  Secretary,  acting 
through  NMFS,  and  in  consultation 
with  the  regional  fishery  management 
councils  (Councils)  and  CEQ,  to  revise 
and  update  agency  procedures  to 
comply  with  NEPA.  Congress  stated 
that  the  procedures  shall: 

(A)  conform  to  the  [Magnuson-Stevens 
Act’s]  time  lines  for  review  and 
approval  of  fishery  management  plans 
and  amendments  under  this  section: 
and  (B)  integrate  applicable 
environmental  analytical  procedures, 
including  the  time  fi'ames  for  public 
input,  with  the  procedure  for  the 
preparation  and  dissemination  of 
fishery  management  plans,  plan 
amendments,  and  other  actions  taken 
or  approved  pursuant  to  this  Act  in 
order  to  provide  for  timely,  clear  and 
concise  analysis  that  is  useful  to 
decision  makers  and  the  public,  reduce 
extraneous  paperwork  and  effectively 
involving  the  public.  16  U.S.C. 
1854(i)(l)(A)  and  (B). 

Moreover,  Congress  stated  that  the 
revised  and  updated  procedures  are  to 
be  the  sole  environmental  imp*act 
assessment  procedure  for  fishery 
management  actions  (e.g.,  FMPs,  FMP 
amendments,  or  other  actions  taken  or 
approved  pursuant  to  the  Magnuson 
Stevens  Act)  used  by  the  Councils  or 
NMFS.  16  U.S.C.  1854(i)(2).  Finally, 
Congress  authorized  and  directed 
NMFS,  in  cooperation  with  CEQ  and 
the  Councils,  to  involve  the  affected 
public  in  the  development  of  the 
revised  procedures. 

Summary  of  Legal  Basis: 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  16 
U.S.C.  1801  et  seq. 

Alternatives: 

In  the  process  of  developing  the 
proposed  rule  NMFS  identified 
alternatives  for  possible  fisheries- 
specific  improvements  in  several 
general  categories:  form  of  NEPA 
documentation:  roles  and 
responsibilities  of  Councils  and  NMFS 
in  the  NEPA  process:  timing  and  flow 
of  process:  and  other  elements 
(experimental  fishing,  emergencies, 
page  limits,  and  the  range  of 
alternatives  to  be  analyzed).  The  NMFS 
preferred  alternative  as  expressed  in  the 


proposed  rule  was  developed  after 
serious  consideration  of  input  received 
through  extensive  internal  and  external 
outreach.  NMFS  also  considered  the 
“No  Action”  alternative.  Under  the  “no 
action”  alternative,  NMFS  would  not 
issue  a  final  rule  and  the  environmental 
review  process  for  Magnuson-Stevens 
Act  actions  would  proceed  under  the 
status  quo. 

Anticipated  Cost  and  Benefits: 

The  modifications  to  the  NEPA 
procedures  for  fishery  management 
actions  are  intended  to  allow  for  more 
efficient  response  to  fishery 
management  needs  while  ensuring 
continued  compliance  with  NEPA 
requirements.  Because  these  provisions 
would  create  a  new  approach  to  NEPA 
compliance,  litigation  challenges  would 
be  likely  as  implementation  progressed. 
Additional  costs  may  also  be  incurred, 
for  example,  where  the  conflict  of 
interest  provisions  require  use  of  a 
more  expensive  contractor.  However,  it 
is  impossible  to  predict  such  additional 
costs,  if  any. 

Risks: 

The  risk  of  not  taking  action  would  be 
that  NMFS  would  not  meet  its  statutory 
mandate  under  the  Magnuson-Stevens 
Act. 

Timetable: 

Action  Date  FR  Cite 

NPRM 

NPRM  Comment 
Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses,  Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected: 

None 

Agency  Contact: 

Roy  Crabtree 

Regional  Administrator,  Southeast  Region 

Department  of  Commerce 

National  Oceanic  and  Atmospheric 

Administration 

263  Thirteenth  Avenue  South 

St.  Petersburg,  FL  33701 

Phone:  727  570-5305 

Fax:  727  570-5583 

Email:  roy.crabtree@noaa.gov 

RIN:  0648-AV53 


05/14/08  73  FR  27997 
06/13/08 

11/00/08 
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DOC— NOAA 

25.  GUIDANCE  FOR  ANNUAL  CATCH 
LIMITS  AND  ACCOUNTABILITY 
MEASURES  TO  END  OVERFISHING 

Priority: 

Other  Significant 

Legal  Authority: 

16  use  1853 
CFR  Citation: 

50  CFR  600.310 
Legal  Deadline: 

None 

Abstract: 

Section  104(b)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Reauthorization  Act  of  2006  (MSRA), 
requires  that  in  fishing  year  2010,  for 
fisheries  determined  by  the  Secretary  to 
be  subject  to  overfishing,  and  in  fishing 
year  2011,  for  all  other  fisheries,  that 
fishery  management  plans  establish 
annual  catch  limits  (ACLs),  including 
regulations  and  annual  specifications, 
at  a  level  such  that  overfishing  does 
not  occur  in  a  fishery,  including 
measures  to  ensure  accountability.  . 

The  National  Marine  Fisheries  Service 
intends  to  prepare  guidance  on  how  to 
establish  adequate  ACLs  and  AMs  by 
revising  its  National  Standard  1  (NSl) 
guidelines  at  50  CFR  600.310.  This  is 
because  NSl  of  the  Magnuson-Stevens 
Act  states  that  “Conservation  and 
management  measures  shall  prevent 
overfishing  while  achieving,  on  a  , 
continuing  basis,  the  optimum  yield 
from  each  fishery  for  the  United  States 
fishing  industry.”* 

Statement  of  Need: 

The  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(MSA),  as  amended  by  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Reauthorization  Act  of 
2006  (MSRA)  (Pub.  L.  109-479), 
requires  that  “any  fishery  management 
plan  which  is  prepared  by  any  [Fishery 
Management]  Council,  or  by  the 
Secretary  [of  Commerce],  with  respect 
to  any  fishery',  shall-establish  a 
mechanism  for  specifying  annual  catch 
limits  in  the  plan  (including  a 
multiyear  plan],  implementing 
regulations,  or  annual  specifications,  at 
a  level  such  that  overfishing  does  not 
occur  in  the  fishery,  including 
measures  to  ensure  accountability”  (see 
MSA  section  303(a)(15)).  NMFS,  on 
behalf  of  the  Secretary,  has  decided  to 
revise  the  National  Standard  1  (NSl) 
guidelines  to  include  guidance  about 


how  to  use  annual  catch  limits  (ACLs) 
and  accountability  measures  (AMs)  to 
end  and  prevent  overfishing.  NMFS 
believes  that  revisions  to  the  NSl 
guidelines  will  assist  the  Councils  and 
the  Secretary  in  addressing  new  MSA 
requirements,  ensure  greater 
consistency  in  approaches  to  ending 
overfishing  and  rebuilding  stocks, 
increase  efficiency  in  reviewing  actions 
and  tracking  annual  management 
performance,  and  improve 
communication  between  NMFS  and  the 
Councils. 

Summary  of  Legal  Basis: 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  16 
U.S.C.  1801  et  seq. 

Alternatives: 

No  Action.  Do  not  revise  the  current 
NSl  guidelines  to  include  guidance  for 
ACLs  and  AMs.  Councils  are  statutorily 
required  to  implement  ACLs  and  AMs. 
Without  guidelines.  Councils  may 
develop  and  submit  fishery 
management  plan  (FMP)  amendments 
that  the  Secretary  may  determine  to  be 
inadequate.  Secretarial  disapproval  of 
an  FMP  amendment  would  be  followed 
by  a  request  that  the  Council  modify 
and  resubmit  their  amendment,  making 
it  unlikely  that  the  ACLs  and  AMs  can 
be  implemented  by  the  first  statutory 
deadline  qf  2010,  for  stocks  undergoing 
overfishing,  and  2011,  for  all  other 
stocks. 

Preferred  Action.  Revise  the  current 
NSl  guidelines  to  include  guidance  for 
ACLs  and  AMs.  Councils  and  the 
Secretary  are  more  likely  to  prepare 
adequate  ACLs  and  AMs  for  ending  and 
preventing  overfishing,  if  NMFS 
provides  guidance  through  the  NSl 
guidelines,  than  by  relying  on  statutory 
language  alone.  Secretarial  approval  of 
FMP  amendments  that  contain 
adequate  ACLs  and  AMs  for  ending 
overfishing  is  more  likely  if  NMFS 
provides  new  guidance  on  NSl,  ACLs 
and  AMs.  Also,  if  NMFS  provides  such 
guidance,  it  is  more  likely  that  FMPs 
will  have  ACLs  and  AMs  in  place  for 
stocks  undergoing  overfishing  by  the 
first  statutory  deadline  of  2010,  and  the 
second  statutory  deadline  of  2011,  for 
all  other  stocks. 

Anticipated  Cost  and  Benefits: 

There  are  no  economic,  social  or 
environmental  impacts  of  the  proposed 
guideline  revisions  themselves.  When 
the  Councils  and/or  the  Secretary  revise 
FMPs  per  the  guidelines,  they  will 
develop  specific  management  actions 
and  evaluate  the  economic,  social,  and 


environmental  impacts  of  those 
measures  at  that  time. 

Risks: 

The  National  Marine  Fisheries  Service 
intends  to  revise  the  NSl  guidelines  to 
combine  requirements  for  ACLs  and 
AMs,  and  new  rebuilding  plan 
provisions  with  current  NSl  guidelines 
that  cover  topics  such  as  maximum 
sustainable  yield,  optimum  yield,  and 
status  determination  criteria  for 
overfishing  and  overfished  definitions. 
NMFS  believes  that  by  combining  new 
guidance  about  how  to  use  ACLs  and 
AMs  to  end  or  prevent  overfishing, 
along  with  the  various  principles 
already  contained  in  the  MSA  such  as 
overfishing,  rebuilding  overfished 
stocks,  and  achieving  optimum  yield, 
the  Councils  and  stakeholders  of 
fisheries  would  experience  less 
confusion  than  they  would  in  the 
absence  of  new  guidelines. 

Timetable: 

Action  Date  FR  Cite 

NPRM  06/09/08  73  FR  32526 

Notice  06/26/08  73  FR  36300 

Comment  Period  End  08/13/08  73  FR  47125 

NPRM  Comment  09/08/08 

Period  End 

Comment  Period  09/22/08 

Extended 

Final  Action  03/00/09 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

None 

Agency  Contact: 

Alan  Risenhoover 

Director,  Office  of  Sustainable  Fisheries 

Department  of  Commerce 

National  Oceanic  and  Atmospheric 

Administration 

1315  East-West  Highway 

Room  13362 

Silver  Spring,  MD  20910 
Phone:  301  713-2334 

RIN:  0648-AV60 


DOC— NOAA 

26.  •  TAKING  AND  IMPORTING 
MARINE  MAMMALS;  U.S.  NAVY 
TRAINING  IN  THE  HAWAII  RANGE 
COMPLEX 

Priority: 

Other  Significant 
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Legal  Authority: 

16  use  1361  et  seq 

CFR  Citation: 

50  CFR  216 

Legal  Deadline: 

None 

Abstract: 

The  National  Marine  Fisheries  Service 
(NMFS)  is  proposing  the  issuance  of 
regulations  and  subsequent  Letters  of 
Authorization  (LOAs)  for  the  Navy  to 
take  individuals  of  24  species  of  marine 
mammals  incidental  to  upcoming  Navy 
training  activities  to  be  conducted 
within  the  Hawaii  Range  Complex, 
which  covers  235,000  nm2  around  the 
Main  Hawaiian  Islands,  over  the  course 
of  5  years.  These  training  activities  are 
classified  as  military  readiness 
activities.  These  training  activities  may 
incidentally  take  (by  Level  B 
Harassment)  marine  mammals  present 
within  the  HRC  by  exposing  them  to 
sound  from  mid-frequency  or  high 
frequency  active  sonar  (MFAS/HFAS) 
or  to  underwater  detonations  at  levels 
that  NMFS  associates  with  the  take  of 
marine  mammals.  Further,  though  we 
do  not  expect  it  to  occur,  NMFS 
proposes  to  authorize  the  Navy  to  take, 
by  injury  or  mortality,  up  to  10 
individuals  each  of  10  species  over  the 
course  of  the  5-year  period  (bottlenose 
dolphin,  Kogia  spp.,  melon-headed 
whale,  pantropical  spotted  dolphin, 
pygmy  killer  whale,  short-finned  pilot 
whale,  striped  dolphin,  and  Cuvier’s,- 
Longman’s,  and  Blainville’s  beaked 
wbale).  Because  of  the  public  interest 
and  likelihood  of  litigation,  this 
application  and  proposal  is  considered 
controversial. 

Statement  of  Need: 

NMFS  has  received  a  request  from  the 
U.S.  Navy  (Navy)  for  authorization  to 
take  marine  mammals  incidental  to 
training  activities  conducted  within  the 
Hawaii  Range  Complex  (HRC)  for  the 
period  of  December  2008  through 
December  2013.  These  training 
activities  are  classified  as  military 
readiness  activities.  The  Navy  states 
that  these  training  activities  may 
incidentally  take  marine  mammals 
present  within  the  HRC  by  exposing 
them  to  sound  from  mid-frequency  or 
high  frequency  active  sonar  or  to 
underwater  detonations  at  levels  that 
NMFS  associates  with  the  take  of 
marine  mammals.  The  final  regulations 
would  authorize  these  activities  and 
govern  the  take  of  marine  mammals. 

The  Navy’s  mission  is  to  maintain, 
train,  and  equip  combat-ready  naval 


forces  capable  of  winning  wars, 
deterring  aggression,  and  maintaining 
freedom  of  tbe  seas.  Title  10,  U.S.  Code 
(U.S.C.)  section  5062  directs  the  Chief 
of  Naval  Operations  to  train  ail  naval 
forces  for  combat.  The  Chief  of  Naval 
Operations  meets  that  direction,  in  part, 
by  conducting  at-sea  training  exercises 
and  ensuring  naval  forces  have  access 
to  ranges,  operating  areas  and  airspace 
where  they  can  develop  and  maintain 
skills  for  wartime  missions  and  conduct 
research,  development,  test,  and 
evaluation  of  naval  weapons  systems. 
The  HRC,  where  the  Navy  has,  for  more 
than  40  years,  routinely  conducted 
training  and  major  exercises  in  the 
waters  around  the  Hawaiian  Islands,  is 
a  critical  part  of  the  Navy’s  mission, 
especially  as  it  relates  to  training. 
Centrally  located  in  the  Pacific  Ocean 
between  the  west  coast  of  the  United 
States  and  the  naval  stations  in  the 
western  Pacific,  and  surrounding  the 
most  isolated  islands  in  the  world,  the 
HRC  has  the  infrastructure  (i.e., 
extensive  existing  range  assets  and 
training  capabilities)  to  support  a  large 
number  of  forces  in  a  location  both 
remote  and  under  U.S.  control.  The 
range  surrounds  the  major  homeport  of 
Naval  Station  Pearl  Harbor,  enabling  re¬ 
supply  and  repairs  to  submarines  and 
surface  ships  alike.  The  isolation  of  the 
range  offers  an  invaluable  facility  on 
which  to  conduct  missile  testing  and 
training.  Able  to  link  with  the  U.S. 
Army’s  Pohakuloa  Training  Area,  as 
well  as  U.S.  Air  Force  and  U.S.  Marine 
Corps  bases  where  aircraft  basing  and 
amphibious  training  may  occur,  the 
HRC  provides  a  superior  joint  training 
environment  for  all  the  U.S.  armed 
services  and  advanced  missile  testing 
capability. 

Summary  of  Legal  Basis: 

Marine  Mammal  Protection  Act,  16 
U.S.C.  1371(a)(5)(A). 

Alternatives: 

A  number  of  alternatives  were  analyzed 
in  the  Draft  Environmental  Impact 
Statement  prepared  for  this  action, 
published  in  April  2007,  and  available 
at 

http://www.nmfs.noaa.gov/pr/permits/ 

incidental.htm 

Anticipated  Cost  and  Benefits: 

Because  the  Navy  is  the  only  entity  that 
will  be  directly  affected  by  this 
rulemaking,  NMFS  did  not  perform  an 
analysis  of  the  anticipated  costs  and 
benefits. 


Risks: 

This  rule  addresses  the  risk  of  take 
incidental  to  Navy  training  activities. 
The  rule  analyzes  the  risk  of  such  take. 

Timetable: 

Action  Date  FR  Cite 

NPRM  06/23/08  73  FR  35510 

NPRM  Comment  07/23/08 
Period  End 

Final  Action  01/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

Federal 

Agency  Contact: 

James  H.  Lecky 

Director,  Office  of  Protected  Resources 

Department  of  Commerce 

National  Oceanic  and  Atmospheric 

Administration 

1315  East-West  Highway 

Silver  Spring,  MD  20910 

Phone:  301  713-;2332 

Fax:  301  427-2520 

Email:  jim.lecky@noaa.gov 

RIN:  0648-AW86 


DOC— NOAA 

27.  •  TAKING  AND  IMPORTING 
MARINE  MAMMALS;  U.S.  NAVY’S 
ATLANTIC  FLEET  ACTIVE  SONAR 
TRAINING  (AFAST) 

Priority: 

Other  Significant 

Legal  Authority: 

16  use  1361 

CFR  Citation: 

50  CFR  216 

Legal  Deadline: 

None 

Abstract: 

In  February  2008,  the  National  Marine 
Fisheries  Service  (NMFS)  received  an 
application  from  the  Navy  for  MMPA 
Letters  of  Authorization  (LOAs)  to  take 
individuals  of  39  species  of  marine 
mammals  incidental  to  Navy  Atlantic 
Fleet  Active  Sonar  Training  (AFAST)  to 
be  conducted  off  the  Atlantic  Coast  of 
the  U.S.  and  in  the  Gulf  of  Mexico  over 
the  course  of  5  years.  These  military 
readiness  training  activities  may 
incidentally  take  marine  mammals 
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present  in  the  area  by  exposing  them 
to  sound  from  mid-frequency  or  high 
frequency  active  sonar  (MFAS/HFAS) 
or  to  underwater  explosive  detonations 
that  may  take  marine  mammals. 

Further,  though  we  do  not  anticipate 
it  to  occur,  the  Navy  requests 
authorization  to  take,  by  injury  or 
mortality,  up  to  10  total  beaked  whales 
over  the  course  of  5  years  (any 
combination  of  six  species). 

NMFS  participated  as  a  cooperating 
agency  on  the  Environmental  Impact 
Statement  (EIS)  analyzing  the  effects  on 
the  environment  from  the  Navy’s 
proposed  activity.  Take  of  marine 
mammals  will  be  minimized  through: 
(1)  Powerdown  and  shutdown  of  sonar 
when  marine  mammals  are  detected 
within  ranges  where  the  received  sound 
level  is  likely  to  result  in  temporary 
threshold  shift  (TTS)  or  injury,  (2)  the 
use  of  exclusion  zones  that  avoid 
exposing  marine  mammals  to 
explosives  likely  to  result  in  injury  or 
death  of  marine  mammals,  and  (3)  the 
implementation  of  a  Stranding 
Response  Plan  for  the  HRC,  which- 
includes  a  shutdown  provision  in  and 
requires  NMFS  and  the  Navy  develop 
an  MOA  to  allow  the  Navy  to  assist 
NMFS  in  stranding 

response/investigation  through  in-kind 
services.  NMFS  is  still  working  with 
the  Navy  to  determine  if  additional 
protective  measures  are  appropriate. 
Additionally,  NMFS  and  the  Navy  have 
worked  to  develop  a  robust  monitoring 
plan  to  help  further  determine  the 
effects  that  MFAS/HFAS  have  on 
marine  mammals. 

Statement  of  Need: 

NMFS  has  received  a  request  from  the 
U.S.  Navy  (Navy)  for  authorization  to 
take  marine  mammals  incidental  to 
training  activities  conducted  off  the 
U.S.  Atlantic  Coast  and  in  the  Gulf  of 
Mexico  for  the  period  of  January  2009 
through  January  2014.  The  final 
regulations  would  authorize  these 
activities  and  govern  the  take  of  marine 
mammals. 

These  training  activities  are  classified 
as  military  readiness  activities.  The 
Navy  states,  and  NMFS  concurs,  that 
these  training  activities  may 
incidentally  take  marine  mammals 
present  within  the  AFAST  Study  Area 
by  exposing  them  to  sound  from  mid¬ 
frequency  or  high  frequency  active 
sonar  or  to  employment  of  the 
improved  extended  echo  ranging  (lEER) 
system.  The  lEER  consists  of  an 
explosive  source  sonobuoy  (AN/SSQ- 
llOA)  and  an  air  deployable  active 


receiver  (ADAR)  sonobuoy  (AN/SSQ- 

101). 

The  purpose  of  the  Navy’s  proposed 
action  is  to  provide  mid-  and  high- 
frequency  active  sonar  and  lEER  system 
training  for  U.S.  Navy  Atlantic  Fleet 
ship,  submarine,  and  aircraft  crews,  as 
well  as  to  conduct  research, 
development,  testing,  and  evaluation 
(RDT&E)  activities  to  support  the 
requirements  of  the  Fleet  Readiness 
Training  Plan  (FRTP)  and  stay 
proficient  in  anti-submarine  warfare 
and  mine  warfare  skills.  The  FRTP  is 
-the  Navy’s  training  cycle  that  requires 
naval  forces  to  build  up  in  preparation 
for  operational  deployment  and  to 
maintain  a  high  level  of  proficiency 
and  readiness  while  deployed.  All 
phases  of  the  FRTP  training  cycle  are 
needed  to  meet  Title  10  requirements. 
Specifically,  the  Navy’s  need  for 
training  and  RDT&E  is  found  in  Title 
10  of  the  United  States  Code  (U.S.C.), 
Section  5062  (10  U.S.C.  5062).  Title  10 
U.S.C.  5062  requires  the  Navy  to  be 
“organized,  trained,  and  equipped 
primarily  for  prompt  and  sustained 
combat  incident  to  operations  at  sea.” 

Summary  of  Legal  Basis: 

Marine  Mammal  Protection  Act,  16 
U.S.C.  1371(a)(5)(A). 

Alternatives; 

A  number  of  alternatives  were  analyzed 
in  the  Draft  Environmental  Impact 
Statement  prepared  for  this  action, 
published  on  February  15,  2008,  and 
available  at 

http://www.nmfs.noaa.gov/pr/permits/ 

incidental.htm 

Anticipated  Cost  and  Benefits: 

Because  the  Navy  is  the  only  entity  that 
will  be  directly  affected  by  this 
rulemaking,  NMFS  did  not  perform  an 
analysis  of  the  anticipated  costs  and 
benefits. 

Risks: 

This  rule  addresses  the  risk  of  take 
incidental  to  Navy  training  activities. 
The  rule  analyzes  the  risk  of  such  take. 

Timetable; 

Action  Date  FR  Cite 

NPRM  10/14/08  73  FR  60754 

NPRM  Comment  11/13/08 
Period  End 

Final  Action  01/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 


Government  Levels  Affected: 

Federal 

Agency  Contact: 

James  H.  Lecky 

Director,  Office  of  Protected  Resources 

Department  of  Commerce 

National  Oceanic  and  Atmospheric 

Administration 

1315  East-West  Highway 

Silver  Spring,  MD  20910 

Phone:  301  713-2332 

Fax:  301  427-2520 

Email:  jim.lecky@noaa.gov 

RIN:  0648-AW90 


DOC— NOAA 

28.  •  TAKING  AND  IMPORTING 
MARINE  MAMMALS;  U.S.  NAVY 
TRAINING  IN  THE  SOUTHERN 
CALIFORNIA  RANGE  COMPLEX 
(SOCAL) 

Priority: 

Other  Significant 

Legal  Authority: 

16  use  1361 
CFR  Citation: 

50  CFR  216 
Legal  Deadline: 

None 

Abstract: 

On  April  1,  2008,  NMFS  received  an 
application  from  the  Navy  requesting 
authorization  for  the  take  of  individuals 
of  37  species  of  marine  mammals 
incidental  to  upcoming  Navy  training 
activities,  maintenance,  and  research, 
development,  testing,  and  evaluation 
(RDT&E)  activities  to  be  conducted 
within  the  Southern  California  Range 
Complex,  which  extends  southwest 
approximately  600  nm  in  the  general 
shape  of  a  200-nm  wide  rectangle  (see 
the  Navy’s  application),  over  the  course 
of  5  years.  These  training  activities  are 
classified  as  military  readiness 
activities.  The  Navy  states,  and  NMFS 
concurs,  that  these  military  readiness 
activities  may  incidentally  take  marine 
mammals  present  within  SOCAL  by 
exposing  them  to  sound  from  mid¬ 
frequency  or  high  frequency  active 
sonar  (MFAS/HFAS)  or  underwater 
detonations.  The  Navy  requests 
authorization  to  take  individuals  of  37 
species  of  marine  mammals  by  Level 
B  Harassment.  Further,  though  they  do 
not  anticipate  it  to  occur,  the  Navy 
requests  authorization  to  take,  by  injury 
or  mortality,  up  to  10  beaked  whales 
over  the  course  of  the  5-yr  regulations. 
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In  order  to  issue  an  incidental  take 
authorization  (ITA)  under  Section 
101(a)(5)(A)  of  the  MMPA,  NMFS  must 
set  forth  the  “permissible  methods  of 
taking  pursuant  to  such  activity,  and 
other  means  of  effecting  the  least 
practicable  adverse  impact  on  such 
species  or  stock  and  its  habitat,  paying 
particular  attention  to  rookeries,  mating 
grounds,  and  areas  of  similar 
significance.”  NMFS  reviewed  the 
proposed  SOCAL  activities  and  the 
proposed  SOCAL  mitigation  measures 
presented  in  the  Navy’s  application  to 
determine  whether  the  activities  and 
mitigation  measures  were  capable  of 
achieving  the  least  practicable  adverse 
effect  on  marine  mammals;  NMFS 
determined  that  further  discussion  was 
necessary  regarding  the  potential 
relationship  between  the  operation  of 
MFAS/HFAS  and  marine  mammal 
strandings.  NMFS  worked  with  the 
Navy  to  identify  additional  practicable 
and  effective  mitigation  measures, 
which  included  a  careful  balancing  of 
the  likely  benefit  of  any  particular 
measure  to  the  marine  mammals  with 
the  likely  effect  of  that  measure  on 
personnel  safety,  practicality  of 
implementation,  and  impact  on  the 
activity. 

Statement  of  Need: 

NMFS  has  received  a  request  fi’om  the 
U.S.  Navy  (Navy)  for  authorization  to  / 
take  marine  mammals  incidental  to 
training  activities  conducted  in  the 
Southern  California  Range  Complex 
(SOCAL),  which  extends  south  and 
southwest  off  the  southern  California 
coast,  for  the  period  of  January  2009 
through  January  2014.  The  final 
regulations  would  authorize  these 
activities  and  govern  the  take  of  marine 
mammals. 


These  training  activities  are- classified 
as  military  readiness  activities.  The 
Navy  states,  and  NMFS  concurs,  that 
these  military  readiness  activities  may 
incidentally  take  marine  mammals 
present  within  SOCAL  by  exposing 
them  to  sound  from  mid-frequency  or 
high  frequency  active  sonar  or 
underwater  detonations. 

The  Navy’s  mission  is  to  maintain, 
train,  and  equip  combat-ready  naval 
forces  capable  of  winning  wars, 
deterring  aggression,  and  maintaining 
freedom  of  the  seas.  Title  10,  U.S.  Code 
(U.S.C.)  5062  directs  the  Chief  of  Naval 
Operations  to  train  all  naval  forces  for 
combat.  The  Chief  of  Naval  Operations 
meets  that  direction,  in  part,  by 
conducting  at-sea  training  exercises  and 
ensuring  naval  forces  have  access  to 
ranges,  operating  areas  and  airspace 
where  they  can  develop  and  maintain 
skills  for  wartime  missions  and  conduct 
research,  development,  testing,  and 
evaluation  (RDT&E)  of  naval  weapons 
systems. 

The  Navy  proposes  to  implement 
actions  within  the  SOCAL  Range 
Complex  to:  Increase  training  and 
RDT&E  operations  from  current  levels 
as  necessary  to  support  the  Navy-wide 
training  plan,  known  as  the  Fleet 
Readiness  Training  Plan  (FRTP); 
accommodate  mission  requirements 
associated  with  force  structure  changes 
and  introduction  of  new  weapons  and 
systems  to  the  Fleet;  and  implement 
enhanced  range  complex  capabilities. 

Summary  of  Legal  Basis: 

Marine  Mammal  Protection  Act,  16 
U.S.C.  1371(a)(5)(A). 

Alternatives: 

A  number  of  alternatives  were  analyzed 
in  the  Draft  Environmental  Impact 
Statement  prepared  for  this  action. 


published  in  April  2008,  and  available 
at 

http://www.nmfs.noaa.gov/pr/permits/ 

incidental.htm 

Anticipated  Cost  and  Benefits: 

Because  the  Navy  is  the  only  entity  that 
will  be  directly  affected  by  this 
rulemaking,  NMFS  did  not  perform  an 
analysis  of  the  anticipated  costs  and 
benefits. 

Risks: 

This  rule  addresses  the  risk  of  take 
incidental  to  Navy  training  activities. 
The  rule  analyzes  the  risk  of  such  take. 

Timetable: 

Action  Date  FR  Cite 

NPRM  10/14/08  73  FR  60836 

NPRM  Comment  1 1  /1 3/08 

Period  End 

Final  Action  01/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

Federal 

Agency  Contact: 

James  H.  Lecky 

Director,  Office  of  Protected  Resources 

Department  of  Commerce 

National  Oceanic  and  Atmospheric 

Administration 

1315  East-West  Highway 

Silver  Spring,  MD  20910 

Phone:  301  713-2332 

Fax:  301  427-2520 

Email:  jim.lecky@noaa.gov 

RIN:  0648-AW91 

BILLING  CODE  3S10-BW-S 
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DEPARTMENT  OF  DEFENSE  (DOD) 
Statement  of  Regulatory  Priorities 
Background 

The  Department  of  Defense  (DoD)  is 
the  largest  Federal  Department 
consisting  of  three  Military  Departments 
(Army,  Navy,  and  Air  Force),  nine 
Unified  Combatant  Commands,  eighteen 
Defense  Agencies,  and  twelve  DoD  Field 
Activities.  It  has  1,385,122  military 
personnel  and  692,176  civilians 
assigned  as  of  June  30,  2008,  and  over 
200  large  and  medium  installations  in 
the  continental  United  States,  U.  S. 
territories,  and  foreign  countries.  The 
overall  size,  composition,  and 
dispersion  of  DoD,  coupled  with  an 
innovative  regulatory  program,  presents 
a  challenge  to  the  management  of  the 
Defense  regulatory  efforts  under 
Executive  Order  12866  “Regulatory 
Planning  and  Review”  of  September  30, 
1993. 

Because  of  its  diversified  nature.  DoD 
is  affected  by  the  regulations  issued  by 
regulatory  agencies  such  as  the 
Departments  of  Energy,  Health  and 
Human  Services,  Housing  and  Urban 
Development,  Labor,  Transportation, 
and  the-Environmental  Protection 
Agency.  In  order  to  develop  the  best 
possible  regulations  that  embody  the 
principles  and  objectives  embedded  in 
Executive  Order  12866,  there  must  be 
coordination  of  proposed  regulations 
among  the  regulatory  agencies  and  the 
affected  DoD  Components.  Coordinating 
the  proposed  regulations  in  advance 
throughout  an  organization  as  large  as 
DoD  is  straightforward,  yet  a  formidable 
undertaking. 

DoD  is  not  a  regulatory  agency,  but 
occasionally  it  issues  regulations  that 
have  an  effect  on  the  public.  These 
regulations,  while  small  in  number 
compared  to  the  regulating  agencies,  can 
be  significant  as  defined  in  Executive 
Order  12866.  In  addition,  some  of  DoD’s 
regulations  may  affect  the  regulatory 
agencies.  DoD,  as  an  integral  part  of  its 
program,  not  only  receives  coordinating 
actions  from  the  regulating  agencies,  but 
coordinates  with  the  agencies  that  are 
affected  by  its  regulations  as  well. 

Overall  Priorities 

The  Department  needs  to  function  at 
a  reasonable  cost,  while  ensuring  that  it 
does  not  impose  ineffective  and 
unnecessarily  burdensome  regulations 
on  the  public.  The  rulemaking  process 
should  be  responsive,  efficient,  cost- 
effective,  and  both  fair  and  perceived  as 
fair.  This  is  being  done  in  DoD  while 
reacting  to  the  contradictory  pressures 


of  providing  more  services  with  fewer 
resources.  The  Department  of  Defense, 
as  a  matter  of  overall  priority  for  its 
regulatory  program,  fully  incorporates 
the  provisions  of  the  President’s 
priorities  and  objectives  under 
Executive  Order  12866. 

Administration  Priorities: 

1.  Rulemakings  that  Support  the 
Administration’s  Regulation  Agenda 
to  Streamline  Regulations  and 
Reporting  Requirements 

The  Department  plans  to: 

•  Simplify  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS) 
policy  relating  to  acquisition  of 
Government  property,  consistent  with 
the  recent  significant  revisions  to  the 
Federal  Acquisition  Regulation  (FAR) 
part  45. 

•  Implement  in  the  FAR  and  DFARS  the 
waiver  of  certain  statutory 
requirements  when  acquiring 
commercially  available  off-the-shelf 
items. 

•  Simplify  and  clarify  the  DFARS 
coverage  of  multiyear  acquisitions. 

•  Simplify  and  clarify  the  DFARS 
coverage  of  patents,  data,  and 
copyrights,  dramatically  reducing  the 
amount  of  regulatory  text  and  the 
number  of  required  clauses. 

•  Improve  the  contract  closeout  process. 

2.  Regulations  of  Particular  Interest  to 
Small  Business 

Of  interest  to  Small  Busines.ses  are 
regulations  to: 

•  Revise  the  FAR  to  clarify'  the 
relationship  among  small  business 
programs. 

•  Revise  the  FAR  to  implement  changes 
in  the  HUBZone  Program,  in 
accordance  with  Small  Business 
Administration  regulations. 

•  Add  a  procurement  goal  for  Native 
Hawaiian-serving  institutions  and 
Alaska  Native-serving  institutions. 

3.  Regulations  with  International 
Effects  or  Interest 

Of  international  effect  or  interest  are 
regulations  to: 

•  Provide  authority  to  limit  competition 
in  the  acquisition  of  products  or 
services,  other  than  small  arms, 
acquired  in  support  of  operations  in 
Iraq  or  Afghanistan. 

•  Revise  the  DFARS  to  implement  the 
pending  Defense  Procurement  Trade 
Cooperation  Treaties  with  the  United 
Kingdom  and  Australia,  upon 
ratification. 


•  Remove  from  the  FAR  the  prohibition 
of  imports  from  North  Korea. 

•  Revise  the  FAR  and  DFARS  list  of 
least  developed  countries  that  are 
designated  countries  under  the  Trade 
Agreements  Act  to  add  Liberia  and 
remove  Cape  Verde. 

4.  Suggestions  From  the  Public  for 
Reform-Status  of  DoD  Items 

Rulemaking  Actions  in  Response  to 
Public  Nominations 

The  Army  Corps  of  Engineers  has  not 
undertaken  any  rulemaking  actions  in 
response  to  the  public  nominations 
submitted  to  the  Office  of  Management 
and  Budget  in  2001,  2002,  or  2004. 
Those  nominations  were  discussed  in: 

•  Making  Sense  of  Regulation:  2001 
Report  to  Congress  on  the  Costs  and 
Benefits  of  Regulations  and  Unfunded 
Mandates  on  State,  Local,  and  Tribal 
Entities. 

•  Stimulating  Smarter  Regulation:  2002 
Report  to  Congress  on  the  Costs  and 
Benefits  of  Regulations  and  Unfunded 
Mandates  on  State,  Local,  and  Tribal 
Entities. 

•  Progress  in  Regulatory  Reform:  2004 
Report  to  Congress  on  the  Costs  and 
Benefits  of  Federal  Regulations  and 
Unfunded  Mandates  on  State,  Local, 
and  Tribal  Entities. 

Specific  DoD  Priorities: 

For  this  Regulatory  Plan,  there  are 
four  specific  DoD  priorities,  all  of  which 
reflect  the  established  regulatory 
principles.  In  those  areas  where 
rulemaking  or  participation  in  the 
regulatory  process  is  required,  DoD  has 
studied  and  developed  policy  and 
regulations  that  incorporate  the 
provisions  of  the  President’s  priorities 
and  objectives  under  the  Executive 
Order. 

DoD  has  focused  its  regulatory 
resources  on  the  most  serious 
environmental,  health,  and  safety  risks. 
Perhaps  most  significant  is  that  each  of 
the  priorities  described  below 
promulgates  regulations  to  offset  the 
resource  impacts  of  Federal  decisions 
on  the  public  or  to  improve  the  quality 
of  public  life,  sucb  as  those  regulations 
concerning  civil  functions  of  the  U.S. 
Army  Corps  of  Engineers,  acquisition, 
health  affairs,  and  the  National  Security 
Personnel  System. 

1.  Regulatory  Program  of  the  U.S.  Army 
Corps  of  Engineers 


Federal  Register/ Vol.  73,  No.  227 /Monday,  November  24,  2008 /The  Regulatory  Plan 


71147 


Army  Regulatory  Program ’s  Compliance 
with  the  National  Historic  Preservation 
Act 

In  1990,  the  Army  Corps  of  Engineers 
published  as  appendix  C  of  33  CFR  part 
325,  a  rule  that  governs  compliance 
with  the  National  Historic  Preservation 
Act  (NHPA)  for  the  Army’s  Regulatory 
Program.  Over  the  years,  there  have 
been  substantial  changes  in  policy,  and 
the  NHPA  was  amended  in  1992, 
leading  to  the  publication  in  December 
2000  of  new  implementing  regulations 
at  36  CFR  part  800,  issued  by  the 
Advisory  Council  on  Historic 
Preservation  (ACHP).  Those  regulations 
were  amended  on  July  6,  2004.  The 
ACHP’s  regulations  allow  Federal 
agencies  to  utilize  alternate  procedures 
in  lieu  of  the  regulations  at  36  CFR  part 
800.  In  2005  and  2007,  the  Corps 
Headquarters  issued  supplemental 
guidance  on  compliance  with  the  NHPA 
while  efforts  were  underway  to  revise  or 
replace  Appendix  C.  To  solicit  public 
comment  on  the  appropriate  mechanism 
for  revising  the  Army  Regulatory 
Program’s  process  for  considering 
effects  to  historic  properties  resulting 
from  activities  authorized  by  DA 
permits,  the  Army  Corps  of  Engineers 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  to 
obtain  the  views  of  interested  parties. 
After  reviewing  the  comments  received 
in  response  to  the  ANPRM,  the  Army 
Corps  of  Engineers  held  facilitated 
stakeholder  meetings  to  determine  the 
best  course  of  action  for  revising  its 
procedures  to  comply  with  the 
requirements  of  Section  106  of  the 
National  Historic  Preservation  Act.  The 
Corps  also  held  additional  focus  group 
meetings  facilitated  by  our  eight 
division  offices  to  gather  input  from 
federally  recognized  tribes  on  their 
recommendations  concerning  how 
government-to-government  consultation 
could  occur.  After  reviewing  those 
recommendations,  the  Corps  developed 
a  consultation  plan,  and  is  currently  in 
the  process  of  conducting  government- 
to-government  consultation  with 
federally  recognized  tribes.  Also,  our 
division  offices  have  solicited 
information  on  topics  that  any  new 
alternative  procedure  should  address. 

2.  Defense  Procurement  and 

Acquisition  Policy 

The  Department  of  Defense 
continuously  reviews  the  DFARS  and 
continues  to  lead  Government  efforts  to: 

•  Establish  a  new  restriction  on 

acquisition  of  specialty  metals  under 

10  U.S.C.  2533b,  as  amended  by  the 

FY08  National  Defense  Authorization 


Act.  Provides  exemption  from 
domestic  source  requirements  for  all 
electronics:  commercially  available 
off-the-shelf  items,  except  high 
performance  magnets  and  fasteners; 
for  fasteners  and  commercial ' 
derivative  military  articles  when 
using  market  basket  approach; 
minimal  amounts  of  specialty  metals; 
and,  national  security  requirements. 

•  Revise  the  FAR  and  the  DFARS  to 
require  contractor  personnel  who  are 
authorized  to  accompany  the  U.S. 
Armed  Forces  deployed  outside  the 
United  States  or  are  performing 
outside  the  United  States  in  a  theater 
of  operations  during  contingency  or 
certain  other  operations,  or  at  a 
diplomatic  or  consular  mission  to 
report  human  rights  violations,  as 
well  as  kidnapping  and  sexual  assault 
violations.  Implement  the  DoD  Law  of 
War  Program,  requiring  contractors  to 
be  trained  in  the  Law  of  War  and  to 
report  violations. 

•  Revise  the  FAR  to  make  requirements 
for  Government  contractor  internal 
control  systems  more  similar  of  U.S. 
Sentencing  Guidelines;  mandate 
timely  disclosure  of  civil  or  criminal 
wrongdoing  related  to  the  award, 
performance,  or  closeout  of  a 
Government  contract  or  subcontract 
thereunder;  mandate  full  cooperation 
with  Government  investigators;  make 
failure  to  timely  disclose  significant 
overpayments  or  violations  of  civil  or 
criminal  wrongdoing  a  cause  for 
suspension/ debarment. 

•  Revise  the  FAR  to  address  service 
contractor  employee  personal 
conflicts  of  interest  and  organizational 
conflicts  of  interest  and  limit 
contractor  access  to  information. 

•  Revise  the  FAR  to  require  contractors 
to  verify,  through  the  use  of  the  E- 
Verify  System,  that  certain  of  their 
employees  are  eligible  to  work  in  the 
United  States. 

•  Enhance  competition  by: 

—  Limiting  the  length  of  contracts 
awarded  non-competitively  under 
“unusual  and  compelling  urgency” 
circumstances-to  the  minimum  contract 
period  necessary  to  meet  requirements, 
not  to  exceed  one  year,  unless  approved 
by  the  head  of  the  contracting  activity. 

—  Requiring  publication  of  notices  on 
FedBizOpps  of  all  sole  source  task  or 
delivery  orders  in  excess  of  the 
simplified  acquisition  thresholds  that 
are  placed  against  multiple  award 
contracts  or  multiple  award  blanket 
purchase  agreements. 


—  Requiring  post-award  debriefings 
be  provided,  as  requested,  to 
disappointed  offerors  on  task  and 
delivery  orders  in  excess  of  $5  million 
(including  options). 

—  Requiring  public  disclosure  of 
justification  and  approval  documents 
for  noncompetitive  contracts. 

•  Providing  enhanced  competition  for 
task  and  delivery  order  contracts  and 
additional  market  research  before 
awarding  a  task  or  delivery  order  in 
excess  of  the  simplified  acquisition 
threshold. 

3.  Health  Affairs,  Department  of 
Defense 

The  Department  of  Defense  is  able  to 
meet  its  dual  mission  of  wartime 
readiness  and  peacetime  health  care  by 
operating  an  extensive  network  of 
medical  treatment  facilities.  This 
network  includes  DoD’s  own  military 
treatment  facilities  supplemented  by 
civilian  health  care  providers,  facilities, 
and  services  under  contract  to  DoD 
through  the  TRICARE  program. 
TRIGARE  is  a  major  health  care  program 
designed  to  improve  the  management 
and  integration  of  DoD’s  health  oare 
delivery  system.  The  program’s  goal  is 
to  increase  access  to  health  care 
services,  improve  health  care  quality, 
and  control  health  care  costs. 

The  TRICARE  Management  Activity 
plans  to  submit  the  following  rules: 

•  Final  rule  on  CHAMPUS/TRICARE: 
Inclusion  of  TRICARE  Retail 
Pharmacy  Program  in  Federal 
Procurement  of  Pharmaceuticals.  This 
rule  implements  changes  directed  by 
the  enactment  of  National  Defense 
Authorization  Act  for  Fiscal  Year 
2008  (NDAA-08),  Pub.  L.  110-181,  to 
the  extent  necessary  to  ensure 
pharmaceuticals,  paid  for  by  the  DoD 
that  are  provided  by  pharmacies 
under  the  TRICARE  Retail  Pharmacy 
Program  (TRRx)  to  eligible 
beneficiaries,  are  subject  to  the 
pricing  standards  under  section  8126 
of  title  38  United  States  Code.  This  is 
an  economically  significant  rule.  The 
proposed  rule  was  published  July  25, 
2008  (73  FR  43394).  The  comment 
period  ends  September  23,  2008. 

•  Proposed  rule  on 
CHAMPUS/TRICARE:  Pharmacy 
Benefits  Program.  This  rule 
implements  several  changes  enacted 
by  the  John  Warner  National  Defense 
Authorization  Act  for  Fiscal  Year 
2007  (NDAA-07),  Pub.  L.  109-364,  and 
accompanying  recommendations  of 
the  Conference  Committee,  set  forth 
in  H.  Conf.  Rept.  109-702. 
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Specifically,  this  rule  recommends 
changes  to  adopt  state-of-the-art 
pharmacy  benefit  management 
practices  to  encourage  greater  use  of 
the  TRICARE  Mail  Order  Pharmacy 
(TMOP)  Program,  generic  drugs, 
formulary  drugs,  and  over-the-counter 
(OTC)  drugs.  This  rule  will  not  affect 
retail  pharmacy  copayment  amounts 
(currently  under  a  statutory  cap).  The 
proposed  rule  should  publish  before 
the  end  of  2008. 

•  Final  rule  on  TRICARE:  Relationship 
Between  the  TRICARE  Program  and 
Employer-Sponsored  Group  Health 
Coverage.  This  rule  implements 
section  1097c  of  title  10,  United  States 
Code.  This  law  prohibits  employers 
fi'om  offering  incentives  to  TRICARE- 
eligible  employees  to  not  enroll,  or  to 
terminate  enrollment,  in  an  employer- 
offered  Group  Health  Plan  (GHP)  that 
is  or  would  be  primary  to  TRICARE. 
Cafeteria  plans  that  comport  with 
section  125  of  the  Internal  Revenue 
Code  will  be  permissible  so  long  as 
the  plan  treats  all  employees  the  same 
and  does  not  illegally  take  TRICARE 
eligibility  into  account.  This  is  an 
economically  significant  rule.  The 
proposed  rule  was  published  March 
28,  2008  (73  FR  16612).  The  comment 
period  ended  May  27,  2008. 

•  Final  rule  on  TRICARE:  Outpatient 
Prospective  Payment  System  (OPPS). 
The  rule  implements  a  prospective 
payment  system  for  hospital 
outpatient  services  similar  to  that 
furnished  to  Medicare  beneficiaries, 
as  set  forth  in  section  1833(t)  of  the 
Social  Security  Act.  The  rule  also 
recognizes  applicable  statutory 
requirements  and  changes  arising 
from  Medicare’s  continuing 
experience  with  its  system,  including 
certain  related  provisions  of  the 
Medicare  Prescription  Drug, 
Improvement,  and  Modernization  Act 
of  2003.  While  TRICARE  intends  to 
remain  as  true  as  possible  to 
Medicare’s  basic  OPPS  methodology 
(i.e.,  adoption  and  updating  of  the 
Medicare  data  elements  used  in 
calculating  the  prospective  payment 
amounts),  there  will  be  some 

•  significant  deviations  required  to 
accommodate  the  uniqueness  of  the 
TRICARE  program.  These  deviations 
have  been  designed  to  accommodate 
existing  TRICARE  benefit  structure 
and  claims  processing  procedures 
implemented  under  the  TRICARE 
Next  Generation  Contracts  (T-NEX) 
while  at  the  same  time  eliminating 
any  undue  financial  burden  to 
TRICARE  Prime,  Extra  and  Standard 
beneficiary  populations.  The 


proposed  rule  was  published  April  1, 
2008  (73  FR  17271).  The  comment 
period  ended  June  2,  2008. 

4.  National  Security  Personnel  System, 
Department  of  Defense 

On  November  1,  2005  (70  FR  66115- 
66164),  the  Department  of  Defense  and 
the  Office  of  Personnel  Management 
(OPM)  issued  final  regulations  to 
establish  the  National  Security 
Personnel  System  (NSPS),  a  human 
resources  management  system,  within 
DoD,  as  authorized  by  the  National 
Defense  Authorization  Act  (Pub.  L.  108- 
136,  November  24,  2003).  These 
regulations  govern  basic  pay,  staffing, 
classification,  performance 
management,  labor  relations,  adverse 
actions,  and  employee  appeals.  These 
regulations  are  designed  to  ensure  that 
the  DoD’s  human  resources  management 
and  labor  relations  systems  align  with 
its  critical  mission  requirements  and 
protect  the  civil  service  rights  of  its 
employees. 

Subsequent  legislation  in  the  National 
Defense  Authorization  Act  (Pub.  L.  110- 
181,  January  28,  2008)  require  revision 
of  the  NSPS  regulation.  DoD  and  OPM 
published  a  proposed  rule  on  May  22, 
2008  (73  FR  29882-29927).  The  period 
for  public  comment  ended  on  June  23, 
2008.  The  final  rule  should  be 
published  by  the  end  of  2008. 
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29.  •  CIVILIAN  HEALTH  AND  MEDICAL 
PROGRAM  OF  THE  UNIFORMED 
SERVICES  (CHAMPUS);  TRICARE 
PHARMACY  BENEFITS  PROGRAM 

Priority: 

Other  Significant 

Legal  Authority: 

5  use  301;  10  USC  ch  55 
CFR  Citation: 

32  CFR  199 
Legal  Deadline: 

None 

Abstract: 

This  rule  implements  several  changes 
enacted  by  tbe  John  Warner  National 
Defense  Authorization  Act  for  Fiscal 
Year  2007  (NDAA-07),  Pub.  L.  109-364, 
and  accompanying  recommendations  of 
the  Conference  Committee,  set  forth  in 


H.  Conf.  Rept.  109-702.  Specifically, 
this  rule  recommends  changes  to  adopt 
state-of-the-art  pharmacy  benefit 
management  practices  to  encourage 
greater  use  of  the  TRICARE  Mail  Order 
Pharmacy  (TMOP)  Program,  generic 
drugs,  formulary  drugs,  and  over-the- 
counter  (OTC)  drugs.  The  rule  would 
not  affect  retail  pharmacy  copayment 
amounts  (currently  under  a  statutory 
cap). 

Statement  of  Need: 

This  rule  implements  congressionally 
directed  changes  to  adopt  state-of-the 
art  pharmacy  benefit  management 
practices  to  encourage  greater  use  of  the 
TRICARE  Mail  Order  Pharmacy 
Program  (TMOP),  generic  drugs, 
formulary  drugs,  and  over-the-counter 
drugs. 

Summary  of  Legal  Basis: 

This  rule  implements  several  changes 
enacted  by  tbe  John  Warner  National 
Defense  Authorization  Act  for  Fiscal 
Year  2007,  Pub.  L.  109-364,  and 
accompanying  recommendations  of  the 
Conference  Committee,  set  forth  in  H. 
Conf.  Rept.  109-702.  Legal  authority 
includes  10  U.S.C.  §  1074g. 

Alternatives: 

The  Department  is  initiating  the 
changes  consistent  with  Congressional 
direction  and  the  recommendations 
from  the  Task  Force  on  the  Future  of 
Military  Health  Care.  Current  statutory 
restrictions,  including  a  cap  on  retail 
pharmacy  co-payments,  limit  available 
alternatives. 

Anticipated  Cost  and  Benefits: 

The  rule  is  part  of  an  overall  strategy 
to  encourage  the  use  of  value-based 
pharmaceutical  agents  and  cost- 
effective  dispensing  venues.  Allowing 
beneficiaries  to  receive  non-formulary 
pharmaceutical  agents  through  only  the 
TMOP  allows  the  Department  to 
reinforce  the  encouragement  to  use 
more  cost-effective  pharmaceutical 
agents.  The  overall  effect  of  the  rule 
is  expected  to  be  a  degree  of 
moderation  in  the  rapid  growth  of  the 
TRICARE  Pharmacy  Benefits  Program. 

Risks: 

The  primary  risk  this  rule  seeks  to 
address  is  what  the  GAO  recently 
called  “the  fiscal  sustainability  of’ 
DoD’s  pharmacy  benefits  program. 
Pharmacy  benefits,  particularly  retail 
pharmacy  benefits,  represent  the 
segment  of  the  TRICARE  program  that 
has  experienced  the  most  uncontrolled 
increase  in  costs.  The  GAO  said  retail 
pharmacy  costs  from  FY-2000  to  FY- 
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2006  rose  “almost  ninefold  from  $455 
million  to  $3.9  billion.”  The  rule  will 
address  this  problem,  to  an  extent,  by 
encouraging  greater  use  of  more  cost- 
effective  drugs,  particularly  formulary 
drugs,  generic  drugs,  and,  when 
appropriate,  over-the-counter  drugs. 

Timetable: 

Action  Date  FR  Cite 

NPRM  12/00/08 

Regulatory  Flexibility  Analysis 
Required: 

No 

Government  Levels  Affected: 

None 

Additional  Information: 

The  TRICARE  Retail  Pharmacy  rule  is 
now  being  reported  as  RIN  0720-AB22. 

Agency  Contact: 

Captain  William  Blanche 

Department  of  Defense 

Office  of  Assistant  Secretary  for  Health 

Affairs 

1200  Defense  Pentagon 
Washington,  DC  20301-1200 
Phone:  703  681-2890 
Email:  william.blanche@tma.osd.mil 

Related  RIN:  Previously  reported  as 
0720-AB22 

RIN:  0720-AB27 
DOD— DODOASHA 

FINAL  RULE  STAGE 

30.  TRICARE:  RELATIONSHIP 
BETWEEN  THE  TRICARE  PROGRAM 
AND  EMPLOYER-SPONSORED 
GROUP  HEALTH  COVERAGE 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  Authority: 

5  use  301;  10  USC  ch  55 

CFR  Citation: 

32  CFR  199 
Legal  Deadline: 

Other,  Statutory,  January  8,  2008. 

John  Warner  National  Defense 
Authorization  Act  for  Fiscal  Year  2007 
directed  the  Secretary  of  Defense  to 
report  to  the  House  and  Senate  Armed 
Services  committees  on  the  treatment 
of  cafeteria  plans  and  non-TRICARE 
exclusive  employer-provided  incentives 


under  the  Department’s  implementation 
of  section  707  of  the  Act  regarding 
employer-sponsored  group  health  care 
plans. 

Abstract: 

This  rule  implements  section  1097c  of 
title  10,  United  States  Code.  This  law 
prohibits  employers  from  offering 
incentives  to  TRICARE-eligible 
employees  to  not  enroll,  or  to  terminate 
enrollment,  in  an  employer-offered 
Group  Health  Plan  (GHP)  that  is  or 
would  be  primary  to  TRICARE. 

Cafeteria  plans  that  comport  with 
section  125  of  the  Internal  Revenue 
Code  will  be  permissible  so  long  as  the 
plan  treats  all  employees  the  same  and 
does  not  illegally  take  TRICARE 
eligibility  into  account. 

Statement  of  Need: 

Section  707  of  the  2007  National 
Defense  Authorization  Act,  directed  the 
Department  of  Defense  to  establish 
section  1097c  for  addition  to  Chapter 
55  of  title  10,  Untied  States  Code. 
Section  1097c  will  act  to  prohibit 
employers  from  offering  incentives  to 
TRICARE-eligible  employees  not  to 
enroll,  or  to  terminate  enrollment,  in 
an  employer-offered  Group  Health  Plan 
(GHP).  Many  employers,  including  state 
and  local  governments,  have  begun  to 
offer  their  employees  who  are  TRICARE 
eligible  a  TRICARE  Supplement  as  an 
incentive  not  to  enroll  in  the 
employer’s  primary  GHP.  These  actions 
shift  thousands  of  dollars  of  annual 
health  costs  per  employee  to  the 
Defense  Department,  draining  resources 
from  higher  national  security  priorities. 
This  is  what  10  U.S.C.  1097c  is 
designed  to  stop. 

Summary  of  Legal  Basis: 

The  National  Defense  Authorization 
Act  (NDAA)  for  Fiscal  Year  2007, 
directed  the  Secretary  of  Defense  to 
report  to  the  House  and  Senate  Armed 
Services  committees  on  the  treatment 
of  cafeteria  plans  and  non-TRICARE 
exclusive  employer-provided  incentives 
under  the  Department’s  implementation 
of  section  707  of  the  Act  regarding 
employer  sponsored  group  health  care 
plans.  As  enacted,  section  707  added 
to  title  10,  United  States  Code,  section 
1097c,  which  extends  to  TRICARE  the 
same  prohibition  on  offering  financial 
or  other  incentives  not  to  enroll  in  a 
Group  Health  Plan  (GHP)  that  currently 
applies  to  Medicare  under  section 
1862(b)(3)(C)  of  the  Social  Security  Act 
(42  U.S.C.  1395y(b)(3)(C)). 


Alternatives: 

This  rule  complies  with  a 
Congressional  mandate.  No  other 
alternatives  were  developed. 

Anticipated  Cost  and  Benefits: 

There  are  no  additional  or  anticipated 
Government  cost  associated  with 
prohibiting  employers  from  offering 
incentives  to  TRICARE-eligible 
employees  not  to  enroll  in  an  . 
employer-offered  GHP.  There  are  no 
additional  or  anticipated  cost  for 
current  beneficiaries  enrolled  in 
TRICARE.  Any  additional  cost 
associated  with  this  rule  will  be  borne 
entirely  by  the  employers  who  are 
currently  offering  such  incentives  and 
placing  their  current  health  cost  on  the 
Defense  Department. 

Risks: 

There  is  no  anticipated  risk 
accompanying  this  action. 

Timetable: 

Action  Date  FR  Cite 

NPRM  03/28/08  73  FR  16612 

NPRM  Comment  05/27/08 
Period  End 

Final  Action  10/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Govern mept  Levels  Affected: 

Undetermined 

Agency  Contact: 

Jody  Donehoo 

Department  of  Defense 

Office  of  Assistant  Secretary  for  Health 

Affairs 

1200  Defense  Pentagon 
Washington,  DC  20301 
Phone:  703  681-0039 

RIN:  0720-AB17 
DOD— DODOASHA 

31.  TRICARE:  OUTPATIENT  HOSPITAL 
PROSPECTIVE  PAYMENT  SYSTEM 
(OPPS) 

Priority: 

Other  Significant 
Legal  Authority: 

5  USC  301;  10  USC  ch  55 
CFR  Citation: 

32  CFR  199 
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Legal  Deadline: 

None 

Abstract: 

This  rule  implements  a  prospective 
payment  system  for  hospital  outpatient 
services  similar  to  that  furnished  to 
Medicare  beneficiaries,  as  set  forth  in 
section  1833(t)  of  the  Social  Security 
Act.  The  rule  also  recognizes  applicable 
statutory  requirements  and  changes 
arising  from  Medicare’s  continuing 
experience  with  this  system  including 
certain  related  provisions  of  the 
Medicare  Prescription  Drug," 
Improvement,  and  Modernization  Act 
of  2003. 

Statement  of  Need: 

This  final  rule  implements  the 
TRICARE  Hospital  Outpatient 
Prospective  Payment  System  (OPPS)  as 
mandated  under  section  707  of  the 
National  Defen.se  Authorization  Act  of 
Fiscal  Year  2002  (NDAA-02),  Pub.  L. 
107-107  (December  28,  2001),  changing 
the  statutory  authorization  in  10  U.S.C. 
1079(j)(2)  to  provide  that  TRICARE 
payment  methods  for  institutional  care 
be  determined,  to  the  extent 
practicable,  in  accordance  with  the 
same  reimbursement  rules  used  by 
Medicare.  Under  the  above 
Congressional  mandate,  TRICARE  will 
be  paying  for  hospital  outpatient 
services  in  accordance  with  the 
provisions  outlined  in  section  1833(t) 
of  the  Social  Security  Act  and  its 
implementing  Medicare  regulation  (42 
CFR  §  419). 

Summary  of  Legal  Basis: 

There  is  a  statutory  basis  for  this  final 
rule:  Section  707  of  the  National 
Defense  Authorization  Act  of  Fiscal 
Year  2002  (NDAA-02),  Pub.  L.  107-107. 

Alternatives: 

This  is  a  statutory  change; 
consequently,  no  alternatives  were 
considered. 

Anticipated  Cost  and  Benefits: 

Anticipated  costs  of  implementation  are 
$20  million.  Anticipated  cost-savings 
for  first  full  year  of  implementation  are 
$80  -  $90  million. 

Risks: 

Failure  to  publish  this  final  rule  would 
result  in  noncompliance  with  a 
statutory  provision — the  NDAA- 
02/Public  Law  107-107. 

Timetable: 

Action  Date  FR  Cite 

NPRM  04/01/08  73  FR  17271 


Action  Date  FR  Cite 

NPRM  Comment  06/02/08 

Period  End 

Final  Action  1 2/00/08 

Regulatory  Flexibility  Analysis 
Required; 

No 

Government  Levels  Affected: 

None 

Agency  Contact: 

David  E.  Bennett 

Department  of  Defense 

Office  of  Assistant  Secretary  for  Health 

Affairs 

1200  Defense  Pentagon 
Washington,  DC  20301 
Phone:  303  676-3494 
Email:  david.bennett@tma.osd.mil 

RIN:  0720-AB19 


DOD— DODOASHA 

32.  CHAMPUS/TRICARE:  INCLUSION 
OF  TRICARE  RETAIL  PHARMACY 
PROGRAM  IN  FEDERAL 
PROCUREMENT  OF 
PHARMACEUTICALS 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  Authority: 

5  use  301;  10  USC  ch  55 

CFR  Citation: 

32  CFR  199 

Legal  Deadline: 

None 

Abstract: 

Section  703  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2008 
(NDAA-08)  (Public  Law  110-181)  states 
with  respect  to  any  prescription  filled 
on  or  after  the  date  of  enactment  of 
the  NDAA,-the  TRICARE  retail 
pharmacy  program  (TRRx)  shall  be 
treated  as  an  element  of  the  DoD  for 
purposes  of  procurement  of  drugs  by 
Federal  agencies  under  section  8126  of 
title  38,  United  States  Code  (U.S.C.),  to 
the  extent  necessary  to  ensure 
pharmaceuticals  paid  for  by  the  DoD 
that  are  provided  by  network  retail 
pharmacies  under  the  program  to 
eligible  covered  beneficiaries  are 
subject  to  the  pricing  standards  in  such 
section  8126.  NDAA-08  was  enacted  on 
January  28,  2008.  The  statute  requires 
implementing  regulations.  This 
proposed  rule  is  to  implement  section 
703. 


Statement  of  Need: 

This  proposed  rule  implements  changes 
as  directed  by  the  enactment  of  NDAA 
for  FY08  (January  28,  2008)  to  the 
extent  necessary  to  ensure 
pharmaceuticals  paid  for  by  the  DoD 
that  are  provided  by  pharmacies  under 
the  TRICARE  Retail  Pharmacy  Program 
(TRRx)  to  eligible  beneficiaries  are 
subject  to  the  pricing  standards  under 
section  8126  of  title  38  United  States 
Code. 

Summary  of  Legal  Basis: 

This  proposed  rule  implements  Section 
703  of  the  National  Defense 
Authorization  Act. for  Fiscal  Year  2008 
(NDAA-08)  (Public  Law  110-181). 

Alternatives: 

The  Department  is  initiating  the 
proposed  changes  consistent  with  clear 
congressional  direction. 

Anticipated  Cost  and  Benefits: 

This  regulation  will  extend  federal 
ceiling  prices  (FCP)  to  eligible 
prescriptions  dispensed  through  the 
TRICARE  retail  pharmacy  network. 

This  change  represents  hundreds  of 
millions  of  dollars  annually  in 
government  savings  while  remaining 
transparent  to  beneficiaries  and  the 
retail  pharmacy  network.  The  cost  to 
administer  this  program  is  very  small 
compared  to  the  cost  savings  it  will 
generate. 

Risks; 

This  regulation  helps  to  mitigate  the 
long  term  financial  risks  associated 
with  sustaining  the  TRICARE  pharmacy 
benefit.  By  obtaining  consistent  and 
favorable  pricing  at  the  retail,  mail,  and 
MTF  points  of  service,  the  overall 
growth  in  program  costs  should  slow. 
Price  normalization  among  military 
treatment  facilities,  TRICARE  Mail 
Order  Pharmacy  (TMOP),  and  the  TRRx 
is  possible:  maintaining  a  competitive 
Uniform  Formulary  process  mitigates 
this  risk.  We  believe  there  is  sufficient 
competition  among  pharmaceutical 
manufacturers  to  keep  acquisition  costs 
low  for  all  points  of  service  available 
through  the  TRICARE  Pharmacy 
Benefits  Program. 

Timetable: 

Action  Date  FR  Cite 

NPRM  ■  07/25/08  73  FR  43394 

NPRM  Comment  09/23/08 

Period  End 

Final  Action  *  12/00/08 

Regulatory  Flexibility  Analysis 
Required: 

No 
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Government  Levels  Affected:  Agency  Contact: 

jsjQjjg  Captain  William  Blanche 

Department  of  Defense 

Office  of  Assistant  Secretary  for  Health 

Affairs 

1200  Defense  Pentagon 
Washington,  DC  20301-1200 
,  Phone:  703  681-2890 

Email:  william.blanche@tma.osd.mil 

RIN:  0720-AB22 

BILLING  CODE  S001-06-S 


71152  Federal  Register / Vol.  73,  No.  227 /Monday,  November  24,  2008 /The  Regulatory  Plan 


DEPARTMENT  OF  EDUCATION  (ED) 

Statement  of  Regulatory  and 
Deregulatory  Priorities 

General 

We  support  States,  local  communities, 
institutions  of  higher  education,  and 
others  in  improving  education 
Nationwide  and  in  helping  to  ensure 
that  all  Americans  receive  a  quality 
education.  Our  roles  include  providing 
leadership  and  financial  assistance  for 
education  to  agencies,  institutions,  and 
individuals  in  situations  in  which  there 
is  a  national  interest,  such  as  in  helping 
all  students  to  reach  grade-level 
standards  in  reading/language  arts  and 
mathematics;  assisting  students  in  their 
pursuit  of  postsecondary  education; 
monitoring  and  enforcing  the 
implementation  of  Federal  civil  rights 
laws  in  programs  and  activities  that 
receive  Federal  financial  assistance;  and 
supporting  research,  evaluation,  and 
dissemination  of  findings  to  improve 
the  quality  of  education. 

We  administer  programs  that  affect 
nearly  every  American  during  his  or  her 
life.  For  the  2008-2009  school  year,  we 
project  that  about  50  million  students 
will  attend  some  97,000  elementary  and 
secondary  schools  in  approximately 
14,000  public  school  districts,  and  that 
about  18.3  million  students  will  enroll 
in  degree-granting  postsecondary 
schools. 

We  have  worked  effectively  with  a 
broad  range  of  interested  parties  and  the 
general  public  to  develop  regulations, 
guidance,  technical  assistance,  and 
approaches  to  compliance.  In 
developing  and  implementing 
regulations,  we  are  committed  to 
working  closely  with  affected  persons 
and  groups,  including  parents,  students, 
and  educators;  State,  local,  and  tribal 
governments;  and  neighborhood  groups, 
schools,  colleges,  rehabilitation  service 
providers,  professional  associations, 
advocacy  organizations,  businesses,  and 
labor  organizations. 

In  particular,  we  continue  to  seek 
greater  and  more  useful  public 
participation  in  our  rulemaking 
activities  through  the  use  of  transparent 
and  interactive  rulemaking  procedures 
and  new  technologies.  If  we  determine 
that  the  development  of  regulations  is 
necessary,  we  seek  public  participation 
at  all  key  stages  in  the  rulemaking 
process.  We  invite  the  public  to  submit 
comments  on  all  proposed  regulations 
through  the  Internet  or  by  regular  mail. 

To  facilitate  the  public’s  involvement, 
we  participate  in  the  Federal  Docketing 
Management  System  (FDMS),  a  new. 


electronic  single  Govemmentwide 
access  point  (www.regulations.gov)  that 
enables  the  public  to  search,  read, 
download,  and  submit  comments  on 
different  types  of  Federal  regulatory 
documents.  In  the  case  of  our 
Department,  this  system  provides  the 
public  with  the  opportunity  to  file  a 
comment  electronically  on  any  notice  of 
proposed  rulemaking  or  interim  final 
regulations  open  for  comment,  as  well 
as  read  and  print  any  supporting 
regulatory  documents.  In  addition, 

FDMS  enables  the  public  to  read 
comments  filed  by  other  members  of  the 
public  during  the  public  comment 
period  and  to  respond  to  those 
comments. 

We  are  continuing  our  efforts  to 
streamline  information  collections, 
reduce  the  burden  on  information 
providers  involved  in  our  programs,  and 
make  information  maintained  by  us 
easily  accessible  to  the  public. 

No  Child  Left  Behind 

We  look  forward  to  congressional 
reauthorization  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  and 
to  building  on  the  results  of  its  most 
recent  reauthorization  through  the  No 
Child  Left  Behind  Act  of  2001.  No  Child 
Left  Behind  has  increased 
accountability  for  States,  school 
districts,  and  schools;  provided  greater 
choice  for  parents  and  students, 
particularly  those  students  attending 
low-performing  schools;  provided  more 
flexibility  for  States  and  local 
educational  agencies  in  the  use  of 
Federal  education  dollars;  and  placed  a 
stronger  emphasis  on  using 
scientifically  based  research  to  guide 
instruction,  especially  in  reading  for  our 
youngest  children. 

As  necessary,  we  intend  to  amend 
current  regulations  to  reflect  the 
reauthorization  of  this  statute. 

Higher  Education 
The  Higher  Education  Opportunity 
Act  (P.L.  110-135),  signed  by  the 
President  on  August  14,  2008,  amends 
and  extends  the  Higher  Education  Act  of 
1965  (HEA).  This  major  piece  of 
legislation  made  a  wide  variety  of 
changes  to  the  student  financial  aid  and 
institutional  aid  programs  under  the 
HEA,  including — 

•  Extensive  new  reporting  requirements 
and  consumer  disclosures, 
particularly  regarding  student  loan 
terms  and  conditions; 

•  A  new  “Adjunct  Teacher  Corps”  that 
would  draw  on  the  skills  of  well- 
qualified  individuals  outside  of  the 
public  education  system  to  meet 


specialized  teaching  needs  in 
secondary  schools; 

•  A  new  maintenance-of-effort 
requirement  regarding  State  funding 
of  higher  education; 

•  A  new  appeals  process  under  which 
TRIO  applicants  may  appeal  scoring 
decisions,  and  new  requirements 
regarding  the  methodologies  that  ED 
may  use  to  evaluate  the  Upward 
Bound  and  other  TRIO  programs; 

•  The  availability  of  two  Pell  Grants  in 
one  year  to  students  who  are 
attending  an  institution  of  higher 
education  year-round,  and  an  18- 
semester  overall  limitation  on  a 
student’s  eligibility  to  receive  Pell 
Grants; 

•  Changes  undoing  ED’s  regulations 
regarding  mandatory  assignment  to 
ED  of  defaulted  Federal  Perkins  Loans 
held  by  institutions  that  have  been 
unable  to  collect  on  those  loans  for 
seven  or  more  years; 

•  Several  time-sensitive  corrections  to 
changes  made  by  the  Ensuring 
Continuing  Access  to  Student  Loans 
Act  of  2008  (P.L.  110-227,  ECASLA) 
to  the  eligibility  and  deferment 
requirements  for  PLUS  Loans,  loan 
limits  for  unsubsidized  student  loans, 
and  eligibility  requirements  for  the 
Academic  Competitiveness  Grant  and 
National  SMART  Grant  programs;  and 

•  Changes  to  the  so-called  “90-10”  rule 
(which  requires  a  proprietary 
institution  of  higher  education 
participating  in  the  Title  IV  student 
aid  programs  to  derive  at  least  10 
percent  of  its  total  revenues  from  non- 
Title  IV  sources). 

This  legislation  also  creates  more  than 
60  new  programs,  many  of  which  will 
require  implementing  regulations  if 
Congress  appropriates  funds  for  them. 

Unless  subject  to  an  exemption, 
regulations  to  carry  out  changes  to  the 
student  financial  aid  programs  under 
Title  IV  of  the  HEA  must  generally  go 
through  the  negotiated  rulemaking 
process.  In  the  coming  year  we  will  be 
conducting  negotiated  rulemaking  to 
implement  the  law’s  new  requirements. 

Individuals  with  Disabilities  Education 
Act 

We  plan  to  issue  later  this  year  final 
regulations  that  would  address  issues  in 
part  B  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA)  that 
were  not  covered  by  final  regulations 
issued  in  August  2006.  We  also  plan  to 
issue  later  this  yecU"  final  regulations 
implementing  changes  to  the  part  C 
program — the  early  intervention 
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program  for  infants  and  toddlers  with 
disabilities  —  under  the  IDEA. 

Student  Privacy 

In  March  2008,  we  issued  a  notice  of 
proposed  rulemaking  to  amend  the 
regulations  governing  education  records 
maintained  by  educational  agencies  and 
institutions  under  section  444  of  the 
General  Education  Provisions  Act, 
which  is  also  known  as  the  Family 
Educational  Rights  and  Privacy  Act  of 
1974,  as  amended.  We  plan  to  issue 
later  this  fall  final  regulations 
addressing  several  key  privacy  issues, 
including  permissible  disclosures  of 
student  information  in  health  and  safety 
emergencies,  disclosures  to  contractors 
and  other  outside  parties  in  connection 
with  the  outsourcing  of  institutional 
services  and  functions,  and 
redisclosures  by  State  and  Federal 
officials. 

Other  Potential  Regulatory  Activities 

Congress  is  considering  legislation  to 
reauthorize  the  Adult  Education  and 
Family  Literacy  Act  (AEFLA)  (Title  II  of 
the  Workforce  Investment  Act  of 
1998) — including  the  National  Institute 
for  Literacy — and  the  Rehabilitation  Act 
of  1973.  The  Administration  is  working 
with  Congress  to  ensure  that  any 
changes  to  these  laws  improve  and 
streamline  the  State  grant  and  other 
programs  providing  assistance  for  adult 
basic  education  under  the  AEFLA  and 
for  vocational  rehabilitation  and 
independent  living  services  for  persons 
with  disabilities  under  the 
Rehabilitation  Act  of  1973,  and  that  they 
provide  greater  accountability  in  the 
administration  of  prograrns  under  both 
statutes.  Changes  to  our  regulations  may 
be  necessary  as  a  result  of  the 
reauthorization  of  these  two  statutes. 

During  the  coming  year,  other 
regulations  may  be  necessitated  by 
legislation  or  programmatic  experience. 
In  developing  and  promulgating  any 
additional  regulations  we  will  be  guided 
by  the  following  Principles  for 
Regulating; 

Principles  for  Regulating 

Our  Principles  for  Regulating 
determine  when  and  how  we  will 
regulate.  Through  consistent  application 
of  the  following  principles,  we  have 
eliminated  unnecessary  regulations  and 
identified  situations  in  which  major 
programs  could  be  implemented 
without  any  regulations  or  with  only 
limited  regulations. 


We  will  regulate  only  if  regulating 
improves  the  quality  and  equality  of 
services  to  our  customers.  We  will 
regulate  only  if  absolutely  necessary  and 
then  in  the  most  flexible,  most 
equitable,  and  least  burdensome  way 
possible. 

In  deciding  when  to  regulate,  we 
consider: 

•  Whether  regulations  are  essential  to 
promote  quality  and  equality  of 
opportunity  in  education. 

•  Whether  a  demonstrated  problem 
cannot  be  resolved  without 
regulation. 

•  Whether  regulations  are  necessary  to 
provide  a  legally  binding 
interpretation  to  resolve  ambiguity. 

•  Whether  entities  or  situations  to  be 
regulated  are  so  diverse  that  a  uniform 
approach  through  regulation  does 
more  harm  than  good. 

In  deciding  how  to  regulate,  we  are 
mindful  of  the  following  principles: 

•  Regulate  no  more  than  necessary. 

•  Minimize  burden  to  the  extent 
possible,  and  promote  multiple 
approaches  to  meeting  statutory 
requirements  when  possible. 

•  Encourage  federally  funded  activities 
to  be  coordinated  with  State  and  local 
reform  activities. 

•  Ensure  that  benefits  justify  costs  of 
regulation. 

•  To  the  extent  possible,  establish 
performance  objectives  rather  than 
specify  compliance  behavior. 

•  Encourage  flexibility  to  the  extent 
possible  so  institutional  forces  and 
incentives  achieve  desired  results. 

ED — Office  of  Postsecondary 
Education  (OPE) 


PROPOSED  RULE  STAGE 


33.  •  TITLE  IV  AND  TITLE  II  OF  THE 
HIGHER  EDUCATION  ACT  OF  1965, 
AS  AMENDED 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Uegal  Authority: 

20  use  1098a 


CFR  Citation: 

34  CFR  Chapter  VI 

Legal  Deadline: 

None 

Abstract: 

The  Secretary  will  propose  regulations 
to  implement  the  student  financial  aid 
and  other  provisions  of  Title  IV,  and 
possibly  Title  II,  of  the  Higher 
Education  Act  of  1965,  as  amended  by 
the  Higher  Education  Opportunitv  Act 
of  2008,  P.L.  110-315. 

Statement  of  Need: 

These  regulations  are  needed  to 
implerhent  certain  provisions  of  the 
Higher  Education  Opportunity  Act  of 
2008,  P.L.  110-315,  which  amended  the 
Higher  Education  Act  of  1965. 

Summary  of  Legal  Basis: 

These  regulations  are  proposed  to  "  ' 
implement  provisions  of  the  Higher 
Education  Opportunitv  Act  of  2008, 

P.L.  110-315. 

Alternatives:  .  i  .  > 

To  be  determined. 

Anticipated  Cost  and  Benefits: 

To  be  determined. 

Risks: 

None. 

Timetable:  . 

Action  Date  FR  Cite 

NPRM  07/00/09 

Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism: 

Undetermined 

Agency  Contact: 

David  Bergeron 

Department  of  Education 

Office  of  Postsecondary  Education 

Room  8022 

1990  K  Street  NW 

Washington,  DC  20006 

Phone:  202  502-7815 

RIN:  1840-AC95 

BILLING  CODE  4000-01 -S 
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DEPARTMENT  OF  ENERGY  (DOE) 

Statement  of  Regulatory  and 
Deregulatory  Priorities 

The  Department  of  Energy 
(Department  or  DOE)  makes  vital 
contributions  to  the  Nation’s  welfare 
through  its  activities  focused  on 
improving  national  security,  energy 
supply,  energy  efficiency, 
environmental  remediation,  and  energy 
research.  The  Department’s  mission  is 
to; 

•  Promote  dependable,  affordable  and 
environmentally  sound  production 
and  distribution  of  energy; 

•  Foster  energy  efficiency  and 
conservation; 

•  Provide  responsible  stewardship  of 
the  Nation’s  nuclear  weapons; 

•  Clean  up  the  Department’s  sites  and 
facilities,  which  include  sites  dating 
back  to  the  Manhattan  Project; 

•  Lead  in  the  physical  sciences  and 
advance  the  biological,  environmental 
and  computational  sciences;  and 

•  Provide  premier  instruments  of 
science  for  the  Nation’s  research 
enterprise. 

The  Department’s  regulatory  activities 
are  essential  to.achieving  its  critical 
mission  and  to  implementing  major 
initiatives  of  the  President’s  National 
Energy  Policy.  Among  other  things,  the 
Regulatory  Plan  (Plan)  and  the  Unified 
Agenda  of  Federal  Regulatory  and 
Deregulatory  Actions  (Agenda)  contain 
the  rulemakings  the  Department  will  be 
engaged  in  during  the  coming  year  to 
fulfill  the  Department’s  commitment  to 
meeting  deadlines  for  issuance  of  energy 
conservation  standards  and  related  test 
procedures.  The  Plan  and  Agenda  also 
reflect  the  Department’s  continuing 
commitment  to  cut  costs,  reduce 
regulatory  burden,  and  increase 
responsiveness  to  the  public. 

Energy  Efficiency  Program  for 
Consumer  Products  and  Commercial 
Equipment 

The  Energy  Policy  and  Conservation 
Act  (EPCA)  requires  DOE  to  set  energy 
efficiency  standards  for  residential 
appliances  and  commercial  equipment 
at  levels  that  achieve  the  maximum 
improvement  in  energy  efficiency  that  is 
both  technologically  feasible  and 
economically  justified.  Standards 
already  in  place  for  residential  products 
are  expected  to  save  consumers  nearly 
$93  billion  by  2020,  and  to  save  enough 
energy  to  operate  all  U.S.  homes  for 
approximately  two  years. 


On  January  31,  2006,  the  Department 
released  a  schedule  for  setting  new 
energy  efficiency  standards  that  will 
save  American  consumers  billions  of 
dollars  in  energy  costs.  The  five-year 
plan  outlined  how  DOE  would  address 
the  energy  efficiency  standards 
rulemaking  backlog  and  meet  the 
statutory  requirements  established  in 
EPCA  and  the  Energy  Policy  Act  of  2005 
(EPACT  2005).  The  2006  plan  has  been 
updated  to  address  energy  efficiency 
standards  requirements  included  in  the 
Energy  Independence  and  Security  Act 
of  2007  (EISA  2007).  The  plan  provides 
for  the  issuance  of  one  rulemaking  for 
each  of  the  18  products  in  the  backlog. 
The  plan  also  provides  for  setting 
energy  efficiency  standards  for  products 
required  under  EPACT  2005  and  EISA 
2007. 

The  overall  plan  for  implementing  the 
schedule  is  contained  in  the  periodic 
Report  to  Congress  required  under 
section  141  of  EPACT  2005.  The  plan 
was  last  updated  in  August  2008.  All  of 
the  reports  are  posted  at: 
http://www.eere.energy.gov/buildings/ 

appliance _ standards/ 

schedule _ setting.html. 

The  report  identifies  all  products  for 
which  DOE  has  missed  the  deadlines 
established  in  EPCA  (42  U.S.C.  §  6291 
et  seq.)  and  the  Department’s  plan  for 
expeditiously  prescribing  new  or 
amended  standards.  Information  and 
timetables  concerning  these  actions  can 
also  be  found  in  the  Department’s 
Agenda,  which  is  posted  online  at; 
www.reginfo.gov. 

Estimate  of  Combined  Aggregate  Costs 
and  Benefits 

The  regulatory  action  on  energy 
efficiency  standards  for  fluorescent  and 
incandescent  reflector  lamps  is  in  the 
early  stages  of  rulemaking,  and  the 
Department  has  not  yet  proposed 
candidate  standards  levels  for  the 
covered  products  or  equipment. 
Consequently,  DOE  cannot  provide  an 
estimate  of  combined  aggregate  costs 
and  benefits  for  these  actions.  However, 
and  in  compliance  with  law,  the 
Department  will  issue  standards  that 
provide  the  maximum  energy  savings 
that  are  technologically  feasible  and 
economically  justified.  Estimates  of 
energy  savings  will  be  provided  when 
DOE  issues  the  notice  of  proposed 
rulemaking.  The  notice  of  proposed 
rulemaking  for  commercial  refrigeration 
equipment  contains  standard  levels  that, 
if  adopted,  would  result  in  energy 
savings  of  .83  quadrillion  BTUs  (quads) 
of  energy  over  the  course  of  30  years  (73 
FR  50071).  The  standard  levels  for 


residential  electric  and  gas  ranges  and 
ovens,  microwave  ovens,  and 
commercial  clothes  washers,  set  forth  in 
the  notice  of  proposed  rulemaking  (73 
FR  62034),  if  adopted,  would  result  in 
energy  savings  of  .75  quads  over  30 
years. 


DOE — Energy  Efficiency  and 
Renewable  Energy  (EE) 


PROPOSED  RULE  STAGE 


34.  ENERGY  EFFICIENCY 
STANDARDS  FOR  FLUORESCENT 
AND  INCANDESCENT  REFLECTOR 
LAMPS 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  Authority: 

42  use  6295(i)(l),  (3)  and  (5) 

CFR  Citation: 

lOeFR  430.32 
Legal  Deadline: 

Final,  Judicial,  June  30,  2009. 

Abstract: 

The  Energy  Policy  and  Conservation 
Act  (EPCA),  as  amended,  establishes 
initial  energy  efficiency  standard  levels 
for  fluorescent  lamps  and  incandescent 
reflector  lamps.  EPCA  also  requires 
DOE  to  undertake  two  subsequent 
rulemakings  to  determine  whether  the 
standard  for  a  covered  product  should 
be  amended.  This  is  the  first  review 
of  the  standards  for  fluorescent  and 
incandescent  lamps.  Previously,  this 
rulemaking  had  considered  energy 
conservation  standards  for  general 
service  incandescent  lamps,  however 
the  Energy  Independence  and  Security 
Act  of  2007  established  standard  levels 
for  general  service  incandescent  lamps 
and  modified  spectrum  general  service 
incandescent  lamps  which  take  effect 
between  2012  and  2014.  DOE  is 
therefore  no  longer  considering  these 
lamps  in  this  rulemaking. 

Statement  of  Need: 

The  Energy  Policy  and  Conservation 
Act  requires  minimum  energy 
efficiency  standards  for  appliances, 
which  has  the  effect  of  eliminating 
inefficient  appliances  and  equipment 
from  the  market. 

Summary  of  Legal  Basis: 

The  EPCA,  as  amended  by  the  Energy 
Policy  Act  of  1992,  establishes  initial 
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energy  efficiency  standard  levels  for 
fluorescent  lamps  and  incandescent 
reflector  lamps.  The  EPCA  also  requires 
DOE  to  undertake  two  subsequent 
rulemakings  to  determine  whether  the 
standard  for  a  covered  product  should 
be  amended. 

Alternatives: 

The  statute  requires  the  Department  to 
conduct  rulemakings  to  review 
standards  and  to  revise  standards  to 
achieve  the  maximum  improvement  in 
energy  efficiency  that  the  Secretary 
determines  is  technologically  feasible 
and  economically  justified.  In  making 
this  determination,  the  Department 
conducts  a  thorough  analysis  of  the 
alternative  standard  levels,  including 
the  existing  standard,  based  on  the 
criteria  specified  by  the  statute. 

Anticipated  Cost  and  Benefits: 

More  efficient  lamps  may  be  more 
costly  to  purchase  initially  but  will  be 
economically  justified  over  the  life  of 
the  lamps.  Benefits  that  may  result 
from  higher  efficiency  standards  for 
these  lighting  products  include 
significant  energy  savings  along  with  a 
reduction  in  environmental  impacts. 
The  specific  costs  and  benefits  have  not 
been  established  because  DOE  is  still 
in  the  early  stages  of  the  rulemaking 
and  has  not  yet  proposed  a  standard 
level.  Estimates  of  energy  savings  will 
be  provided  when  the  DOE  issues  the 
notice  of  proposed  rulemaking  for  this 
regulatory  action. 

Timetable: 

Action  Date  FR  Cite 

Notice:  Public  05/31/06  71  FR  30834 

Meeting, 

Framework 

Document 

Availability 

ANPRM  03/13/08  73  FR  13620 

ANPRM  Comment  04/14/08 
Period  End 

NPRM  11/00/08 

Final  Action  06/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Government  Levels  Affected: 

Local,  State 

Additional  Information: 

The  Energy  Independence  and  Security 
Act  of  2007  prescribes  standards  for 
general  service  incandescent  lamps. 
Because  standards  are  now  in  place  for 
these  products,  they  have  been 
removed  from  this  rulemaking.  ' 


Agency  Contact: 

Linda  Graves 

Office  of  Building  Technologies  Program, 
EE-2J 

Department  of  Energy 

Energy  Efficiency  and  Renewable  Energy 

1000  Independence  Avenue  SW. 

Washington,  DC  20585 

Phone:  202  586-1851 

Email;  linda.graves@ee.doe.gov 

Related  RIN:  Related  to  1904-AB72 
RIN:  1904-AA92 

DOE— EE 


FINAL  RULE  STAGE 


35.  ENERGY  CONSERVATION 
STANDARDS  FOR  RESIDENTIAL 
ELECTRIC  AND  GAS  RANGES  AND 
OVENS  AND  MICROWAVE  OVENS, 
AND  COMMERCIAL  CLOTHES 
WASHERS 

Priority: 

Other  Significant 

Legal  Authority: 

42  use  6295(g)  to  (h){cc);  42  USC 
6313(e) 

CFR  Citation: 

10  CFR  430;  10  CFR  431 
Legal  Deadline: 

Final,  Judicial,  March  31,  2009. 

Abstract: 

The  Energy  Policy  and  Conservation 
Act  (EPCA),  as  amended,  establishes 
initial  energy  efficiency  standard  levels 
for  many  types  of  major  residential 
appliances  and  generally  requites  DOE 
to  undertake  two  subsequent 
rulemakings,  at  specified  times,  to 
determine  whether  the  extant  standard 
for  a  covered  product  should  be 
amended.  Through  this  combined 
rulemaking,  the  Department  is 
evaluating  potential  amendments  to 
update  the  current  energy  efficiency 
standards  for  residential  electric  and 
gas  ranges  and  ovens  (including  a  new 
provision  specific  to  microwave  ovens) 
and  is  also  considering  establishing 
energy  efficiency  standards  for” 
commercial  clothes  washers,  as 
required  by  the  Energy  Policy  Act  of 
2005,  which  further  amended  EPCA. 
Previously,  this  rulemaking  also 
included  dishwashers  and 
dehumidifiers.  Because  the  Energy 
Independence  Act  of  2007  (EISA  2007) 
prescribed  standards  for  dishwashers 


and  dehumidifiers,  they  have  been 
removed  from  the  r-ulemaking. 

Statement  of  Need: 

EPCA  requires  minimum  energy 
efficiency  standards  for  appliances, 
which  has  the  effect  of  eliminating 
inefficient  appliances  and  equipment 
from  the  market. 

Summary  of  Legal  Basis: 

EPCA  establishes  initial  energy 
efficiency  standards  for  most  types  of 
major  residential  appliances  and  certain 
commercial  equipment.  EPCA  generally 
requires  DOE  to  subsequently 
undertake  rulemaking,  at  specified 
times,  to  determine  whether  the 
standard  for  a  covered  product  should 
be  made  more  stringent.  Pursuant  to 
EPCA,  the  Department  has  conducted 
prior  energy  efficiency  standards 
rulemakings  for  residential  electric  and 
gas  ranges  and  ovens,  as  well  as 
dishwashers.  In  addition,  the  Energy 
Policy  Act  of  2005  amended  EPCA  to 
authorize  the  Department  to  establish 
standards  for  energy  (and  water,  where 
appropriate)  used  in  the  operation  of 
dehumidifiers  and  commercial  clothes  ^ 
washers,  as  well  as  to  authorize  the 
Department  to  conduct  rulemakings  to 
assess  whether  higher  standards  are 
appropriate. 

Alternatives: 

The  statute  requires  the  Department  to 
conduct  rulemakings  to  review 
standards  and  to  revise  standards  to 
achieve  the  maximum  improvement  in 
energy  efficiency  that  the  Secretary 
determines  is  technologically  feasible 
and  economically  justified.  In  making 
this  determination,  the  Department 
conducts  a  thorough  analysis  of  the 
alternative  standard  levels,  including 
the  existing  standard,  based  on  the 
criteria  specified  by  statute. 

Anticipated  Cost  and  Benefits: 

The  standard  levels  for  residential 
electric  and  gas  ranges  and  ovens, 
microwave  ovens,  and  commercial 
clothes  washers  set  forth  in  the  notice 
of  proposed  rulemaking,  if  adopted, 
would  result  in  energy  savings  of  .75 
quadrillion  BTUs  of  energy  (quads) 
over  30  years. 

Timetable: 

Action  Date  FR  Cite 

Notice:  Public  03/27/06  71  FR  15059 

Meeting, 

Framework 

Document 

Availability 

ANPRM  11/15/07  72  FR  64432 

ANPRM  Comment  01/29/08 
Period  End 
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Action  Date  FR  Cite 

NPRM  10/17/08  73  FR  62033 

NPRM  Ck)mment  12/16/08 
Period  End 

Final  Action  03/00/09 

Regulatory  Flexibility  Anaiysis 
Required: 

Undetermined 

Government  Levels  Affected: 

Local,  State 

Additional  Information: 

EISA'of  2007  prescribes  standards  for 
both  dehumidifiers  and  dishwashers. 
Because  standards  are  now  in  place  for 
these  products,  they  have  been 
removed  from  this  rulemaking. 

Agency  Contact: 

Stephen  Witkowski 

Office  of  Building  Technologies  Program, 
EE-2J 

Department  of  Energy 

Energy  Efficiency  and  Renewable  Energy 

1000  Independence  Avenue  SW. 

Washington,  DC  20585 

Phone:  202  586-7463 

Email:  stephen.witkowski@ee.doe.gov 

Related  RIN:  Related  to  ig04-AB78 
RIN:  1904-AB49 


DOE— EE 

36.  ENERGY  EFFICIENCY 
STANDARDS  FOR  COMMERCIAL 
REFRIGERATION  EQUIPMENT 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  Authority: 

42  use  6313(c)(4)(A) 


CFR  Citation: 

10  CFR  431 

Legal  Deadline: 

Final,  Statutory,  January  1,  2009. 

Abstract: 

The  Energy  Policy  Act  of  2005  (EPACT 
2005)  amendments  to  the  Energy  Policy 
and  Conservation  Act  (EPCA)  require 
that  DOE  establish  standards  for  ice 
cream  freezers;  self-contained 
commercial  refrigerators,  freezers,  and 
refrigerator-freezers  without  doors;  and 
remote-condensing  commercial 
refrigerators,  freezers,  and  refrigerator- 
freezers. 

Statement  of  Need: 

EPCA  requires  minimum  energy 
efficiency  standards  for  appliances, 
which  has  the  effect  of  eliminating 
inefficient  appliances  and  equipment 
from  the  market. 

Summary  of  Legal  Basis: 

The  EPACT  2005  amendments  to  EPCA 
authorize  DOE  to  establish  energy 
conservation  standards  for  commercial 
refrigeration  equipment. 

Alternatives: 

The  statute  requires  the  Department  to 
conduct  rulemakings  to  review 
standards  and  to  revise  standards  to 
achieve  the  maximum  improvement  in 
energy  efficiency  that  the  Secretary 
determines  is  technologically  feasible 
and  economically  justified.  In  making 
this  determination,  the  Department 
conducts  a  thorough  analysis  of  the 
alternative  standard  levels,  including 
the  existing  standard,  based  on  the 
criteria  specified  by  statute. 

Anticipated  Cost  and  Benefits: 

The  conunercial  refrigeration 
equipment  stancjgrd  levels  set  forth  in 


the  notice  of  proposed  rulemaking,',  if 
adopted,  would  result  in  energy  savings 
of  .83  quadrillion  BTUs  of  energy 
(quads)  over  30  years. 

Timetable: 


Action 

Date 

FR  Cite 

Notice;  Public 

04/25/06 

71  FR  23876 

Meeting, 

Framework 

Document 

Availabiltiy 

ANPRM 

07/26/07 

72  FR  41162 

ANPRM  Comment 

10/09/07 

Period  End 

NPRM 

08/25/08 

73  FR  50071 

NPRM  Comment 

10/24/08 

Period  End 

Final  Action 

01/00/09 

Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

Local,  State 

URL  For  More  Information: 

www.eere.energy.gov/buildings/ 

appliance _ standards/commercial/ 

refrigeration _ equipment.html 

URL  For  Public  Comments: 

www.regulations.gov 

Agency  Contact: 

Charles  Llenza 

Office  of  Building  Technologies  Program, 
EE-2J 

Department  of  Energy 

Energy  Efficiency  and  Renewable  Energy 

1000  Independence  Avenue  SW. 

Washington,  DC  20585 

Phone:  202  586-2192 

Email:  charles.lIenza@ee.doe.gov 

RIN:  1904-AB59 

BILLING  CODE  64S0-O1-S 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  (HHS) 

Statement  of  Regulatory  Priorities 

The  Department  of  Health  and  Human 
Services  (HHS)  is  the  Federal 
Government’s  principal  agency  for 
protecting  the  health  of  all  Americans 
and  providing  essential  human  services. 
HHS  responsibilities  include:  Medicare, 
Medicaid,  support  for  public  health 
preparedness,  biomedical  research, 
substance  abuse  and  mental  health 
treatment  and  prevention,  assurance  of 
safe  and  effective  drugs  and  other 
medical  products,  food  safety,  financial 
assistance  to  low  income  families,  the 
Head  Start  program,  services  to  older 
Americans,  and  direct  health  services 
delivery. 

The  HHS  budget  constitutes  almost  a 
quarter  of  all  Federal  outlays,  and  the 
Department  administers  more  grant 
dollars  than  all  other  Federal  agencies 
combined.  The  Medicare  program  is  the 
Nation’s  largest  health  insurer,  handling 
more  than  1  billion  claims  per  year. 
Medicare,  Medicaid  and  the  State 
Children’s  Health  Insurance  Program 
(SCHIP)  together  provide  health  care  to 
more  than  92  million  beneficiaries,  or 
almost  one  in  three  Americans. 

HHS  works  closely  with  State  and 
local  governments.  Many  HHS-funded 
services  are  provided  at  the  local  level 
by  State  or  county  agencies,  or  through 
private  sector  grantees.  The 
Department’s  300  programs  are 
administered  by  11  Operating  Divisions. 

Since  assuming  the  leadership  of 
HHS,  Secretary  Michael  O.  Leavitt  has 
consistently  sought  to  make  transparent 
his  approach  to  overseeing  the 
Department’s  programs.  His  current 
statement  of  the  Department’s  priorities 
is  available  for  public  review  at 
h  Up:// WWW. hhs.gov/secretary/ 
priorities/index.  The  regulatory  actions 
noted  below  reflect  this  policy 
framework. 

Food  Safety  -  Secretary  Leavitt 
recently  chaired  the  Interagency 
Working  Group  on  Import  Safety 
established  by  the  President.  The  final 
report  of  the  Working  Group  is 
accessible  at: 

http  -.//www.im  portsa fety.gov/report/ 
action  upda  te/ action  plan  update.pdf. 
Reflecting  the  importance  of  the 
Nation’s  effort  to  strengthen  import 
regulatory  and  inspection  systems,  the 
Plan  includes: 

•  a  final  rule  completing  the  rulemaking 

process  requiring  that  the  Food  and 

Drug  Administration  be  notified  prior 


to  the  entry  of  imported  food  into  the 
United  States;  and 

•  a  final  rule  designed  to  have 

significant  effect  in  reducing  the  risk 
of  mortality  and  morbidity  from 
salmonella-contaminated  eggs. 

Healthier  US  Initiative  -  The 
Secretary’s  priorities  include  emphasis 
on  disease  prevention  and  the  need  for 
individual  responsibility  for  personal 
wellness.  His  HealthierUS  initiative  is  a 
national  effort  to  prevent  and  reduce  the 
costs  of  disease,  and  promote 
community  health  and  wellness.  The 
Plan  accordingly  includes  a  final  rule 
amending  existing  regulations  governing 
investigational  new  drugs  -  the  rule 
would  delineate  new  avenues  of  access 
for  patients  to  obtain  such  therapies  on 
an  individual  basis.  The  Plan  also 
includes  a  final  rule  to  establish  a  multi¬ 
tiered  illness  detection  and  response 
process  for  communicable  diseases, 
enhancing  the  Nation’s  public  health 
prevention  capacity. 

Medicare  Modernization  -  The 
Secretary’s  statement  of  priorities 
includes  a  focus  on  Medicare 
modernization.  The  Regulatory  Plan, 
accordingly,  highlights  final  rules 
establishing  annual  adjustments  in 
payment  amounts  under  Medicare  for 
physicians’  services  and  for  hospital 
outpatient  services  for  calendar  year 
2010;  and  for  hospital  inpatient  services 
for  fiscal  year  2010. 

Health  Information  Technology  -The 
Secretary’s  strategy  for  reforming  the 
Nation’s  health  sector  stresses 
maximum  use  of  electronic  information 
technology.  The  FY  2009  Regulatory 
Plan  accordingly  includes  proposals:  (1) 
to  require  medical-device  firms  to 
register  electronically  with  the  FDA; 
and  (2)  electronically  to  report  to  FDA 
post-marketing  information  about 
approved  devices. 


HHS — Centers  for  Disease  Control  and 
Prevention  (CDC) 


FINAL  RULE  STAGE 


37.  CONTROL  OF  COMMUNICABLE 
DISEASES  FOREIGN  QUARANTINE 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Unfunded  Mandates: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 


Legal  Authority: 

Not  Yet  Determined 
CFR  Citation: 

42  CFR  70  and  71 
Legal  Deadline: 

None 

Abstract: 

By  statute,  the  Secretary  of  Health  and 
Human  Services  has  broad  authority  to 
prevent  introduction,  transmission,  and 
spread  of  communicable  diseases  from 
foreign  countries  into  the  United  States 
and  fi'om  one  State  or  possession  into 
another.  Quarantine  regulations  are 
divided  into  two  parts:  Part  71  dealing 
with  foreign  arrivals  and  part  70 
dealing  with  interstate  matters.  This 
rule  (42  CFR  part  71)  will  update  and 
improve  CDC’s  response  to  both  global 
and  domestic  disease  threats  by 
creating  a  multi-tiered  illness  detection 
and  response  process  thus  substantially 
enhancing  the  public  health  system’s 
ability  to  slow  the  introduction, 
transmission,  and  spread  of 
communicable.  The  rule  will  also 
modify  current  Federal  regulations 
governing  the  apprehension, 
quarantinable  disease,  while  respecting 
individual  autonomy. 

CDC  maintains  quarantine  stations  at 
20  ports  of  entry  staffed  with  medical 
and  public  health  officers  who  respond 
to  reports  of  diseases  from  carriers. 
According  to  the  statutory  scheme,  the 
President  determines  through  Executive 
order  which  diseases  may  subject 
individuals  to  quarantine.  The  current 
disease  list,  which  was  last  updated  in 
April  2005,  includes  cholera, 
diphtheria,  tuberculosis,  plague, 
smallpox,  yellow  fever,  viral 
hemorrhagic  fevers,  severe  acute 
respiratory  syndrome  (SARS),  and 
influenza  caused  by  novel  or  re- 
emergent  influenza  viruses  that  are 
causing,  or  have  the  potential  to  cause 
a  pandemic. 

Statement  of  Need: 

The  quarantine  or  isolation  of  persons 
believed  to  be  infected  with  or  exposed 
to  a  communicable  disease  are  public 
health  prevention  measures  that  have 
been  used  effectively  to  contain  the 
spread  of  disease.  As  diseases  evolve 
due  to  natural  occurrences  or  man¬ 
made  events,  it  is  important  to  ensure 
that  prevention  procedures  reflect  new 
threats  and  uniform  ways  to  contain 
them.  Recent  experiences  with 
emerging  infectious  diseases  such  as 
West  Nile  Virus,  SARS,  and 
monkeypox  have  illustrated  both  the 
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rapidity  with  which  disease  may  spread 
throughout  the  world  and  the  impact 
that  communicable  diseases,  when  left 
unchecked,  may  have  on  the  global 
economy.  Stopping  an  outbreak — 
whether  it  is  naturally  occurring  or 
intentionally  caused — requires  the  use 
of  the  most  rapid  and  effective  public 
health  tools  available.  Two  of  these 
tools  are  isolation  and  queirantine. 
Isolation  refers  to  the  separation  or 
restriction  of  movement  of  ill  persons 
with  an  infectious  disease  in  order  to 
prevent  transmission  to  those  who  are 
not  ill.  Quarantine  refers  to  the 
separation  and  restriction  of  movement 
of  persons  who,  while  not  yet  ill,  have 
been  exposed  to  an  infectious  agent  and 
therefore  may  become  infectious. 
Isolation  and  quarantine  of  ill  and 
ex{K)sed  persons  may  be  one  of  the  best 
initial  strategies  to  prevent  the 
uncontrolled  spread  of  highly 
dangerous  biologic  agents — especially 
when  combined  with  other  health 
strategies  such  as  vaccination, 
prophylactic  drug  treatment,  and  other 
appropriate  infection  control  measures. 

Summary  of  Legal  Basis; 

These  regulations  would  be  proposed 
under  the  authority  of  25  U.S.C.  198, 
231,  2001;  42  U.S.C.  243,  264  to  271. 

In  addition,  section  361(b)  of  the  Public 
Health  Service  Act  (42  U.S.C.  264(b)) 
authorizes  the  “apprehension, 
detention,  or  conditional  release”  of 
persons  to  prevent  the  introduction, 
transmission,  and  spread  of  specified 
communicable  diseases  from  foreign 
countries  into  the  United  States  and 
from  one  State  or  possession  into 
another.  Among  other  public  health 
powers,  the  lawful  ability  to  inspect 
property,  to  medically  examine  and 
monitor  persons,  and  to  detain  or 
queirantine  exists  in  current  regulations. 
Acknowledging  the  critical  importance 
of  protecting  the  public’s  health,  long¬ 
standing  court  decisions  uphold  the 
ability  of  Congress  and  State 
legislatures  to  enact  quarantine  and 
other  public  health  laws  and  to  have 
them  executed  by  public  health 
officials. 

Alternatives: 

These  regulations  are  necessary  to 
ensure  that  HHS  has  the  tools  it  needs 
to  respond  to  public  health  emergencies 
and  disease  threats.  Any  less  stringent 
alternatives  would  prevent  the 
Department  from  the  most  effective 
possible  pursuit  of  this  objective. 

Anticipated  Cost  and  Benefits; 

The  primary  cost  impact  of  the 
proposed  rule  would  be  data  collection. 


transmission,  storage  and  retrieval,  and 
costs  associated  with  contact  tracing. 
The  benefits  of  this  rule  will  offer 
procedures  that  more  completely 
describe  the  21st  century 
implementation  of  disease  containment 
measures  such  as  isolation  and 
quarantine.  These  procedures,  are 
expected  to  expedite  and  improve  CDC 
operations  by  allowing  immediate 
medical  follow-up  of  potentially 
infected  passengers  and  their  contacts. 
The  benefits  of  the  rule  would  be 
measured  in  terms  of  the  number  of 
deaths  and  illnesses  prevented  by  rapid 
intervention. 

Risks; 

Failure  to  move  forward  with  this 
rulemaking  would  hinder  the  Nation’s 
ability  to  use  the  most  rapid  and 
effective  public  health  tools  available 
when  responding  to  public  health 
emergencies  and  disease  threats. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/30/05  70  FR  71892 

Final  Action  04/00/09 

Regulatory  Flexibility  Analysis 
Required; 

Yes 

Smali  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

None 

Agency  Contact: 

Stacy  Howard 

Department  of  Health  and  Human 
Services 

Centers  for  Disease  Control  and 
Prevention 

CLFT  Building  16,  Room  4324 
MS  E03 

Atlanta,  GA  30329 
Phone:  404  718-1056 

RIN:  0920-AA12 


HHS — Food  and  Drug  Administration 
(FDA) 


PROPOSED  RULE  STAGE 


38.  MEDICAL  DEVICE  REPORTING; 
ELECTRONIC  SUBMISSION 
REQUIREMENTS 

Priority: 

Other  Significant 


Legal  Authority: 

21  use  352;  21  USC  360;  21  USC  360i; 
21  use  360);  21  USC  371;  21  USC  374 

CFR  Citation: 

21  CFR  803 

Legal  Deadline: 

None 

Abstract: 

The  Food  and  Drug  Administration 
(FDA)  is  proposing  to  amend  its 
postmarket  medical  device  reporting 
regulations  to  require  that 
manufacturers,  importers,  and  user 
facilities  submit  mandatory  reports  of 
medical  device  adverse  events  to  the 
agency  in  an  electronic  format  that  FDA 
can  process,  review,  and  archive.  FDA 
is  taking  this  action  to  improve  the 
Agency’s  systems  for  collecting  and 
analyzing  postmarketing  safety  reports. 
The  proposed  change  would  help  the 
Agency  to  more  quickly  review  safety 
reports  and  identify  emerging  public 
health  issues. 

Statement  of  Need: 

The  proposed  rule  would  require  user 
facilities  and  medical  device 
manufacturers  and  importers  to  submit 
medical  device  adverse  event  reports  in 
electronic  format  instead  of  using  a 
paper  form.  FDA  is  taking  this  action 
to  improve  its  adverse  event  reporting 
program  by  enabling  it  to  more  quickly 
receive  and  process  these  reports. 

Summary  of  Legal  Basis: 

The  Agency  has  legal  authority  under 
section  519  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  to  require  adverse 
event  reports.  The  proposed  rule  would 
require  manufacturers,  importers,  and 
user  facilities  to  change  their 
procedures  to  send  reports  of  medical 
device  adverse  events  to  FDA  in 
electronic  format  instead  of  using  a 
hard  copy  form. 

Alternatives; 

The  alternatives  to  this  rulemaking 
include  not  updating  the  medical 
device  reporting  requirements  and  not 
requiring  submission  of  this 
information  in  electronic  format.  For 
over  20  years,  medical  device 
manufacturers,  importers,  and  user 
facilities  have  sent  adverse  event 
reports  to  FDA  on  paper  forms. 
Processing  paper  forms  is  a  time 
consuming  and  expensive  process.  FDA 
believes  this  rulemaking  is  the 
preferable  alternative. 
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Anticipated  Cost  and  Benefits: 

The  principal  benefit  would  be  to 
public  health  because  the  increased 
speed  in  the  processing  and  analysis 
of  the  more  than  200,000  medical 
device  reports  currently  submitted 
annually  on  paper.  In  addition, 
requiring  electronic  submission  would 
reduce  FDA  annual  operating  costs  by 
$1.25  million. 

The  total  one-time  cost  for  modifying 
SOPs  and  establishing  electronic 
submission  capabilities  is  estimated  to 
range  from  $58.6  million  to  $79.7 
million.  Annually  recurring  costs 
totaled  $8.5  million  and  included 
maintenance  of  electronic  submission 
capabilities,  including  renewing  the 
electronic  certificate,  and  for  some 
firms  the  incremental  cost  to  maintain 
high-speed  internet  access. 

Risks: 

None 

Timetable: 

Action  Date  FR  Cite 

NPRM  04/00/09 

Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism: 

Undetermined 

International  Impacts: 

This  regulatory  action  will  be  likely  to 
have  international  trade  and  investment 
effects,  or  otherwise  be  of  international 
interest. 

Agency  Contact: 

Myrna  Hanna 

Regulations  Staff 

Department  of  Health  and  Human 

Services 

Food  and  Drug  Administration 
Center  for  Devices  and  Radiological 
Health  (HFZ-215) 

1350  Piccard  Drive 

P150  RM150F 

Rockville,  MD  20850 

Phone:  240  276-2347 

Fax:  240  276-2352 

Email:  myrna.hanna@fda.hhs.gov 

RIN:  0910-AF86 
HHS— FDA 

39.  ELECTRONIC  REGISTRATION  AND 
LISTING  FOR  DEVICES 

Priority: 

Other  Significant 


Legal  Authority: 

PL  107-188,  sec  321;  21  USC  360(a) 
to  360(j);  21  USC  360(p) 

CFR  Citation: 

21  CFR  807 

Legal  Deadline: 

None 

Abstract: 

FDA  is  proposing  to  amend  the  medical 
device  establishment  registration  and 
listing  requirements  under  21  CFR  part 
807  to  reflect  the  requirements  in 
section  321  of  the  Public  Health 
Security  and  Bioterrorism  Preparedness 
and  Response  Act  of  2002  (BT  Act)  and 
section  510(p)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act). 
Section  510(p)  was  added  to  the  act  by 
section  207  of  the  Medical  Device  User 
Fee  and  Modernization  Act  of  2002 
(MDUFMA),  and  later  amended  by 
section  224  of  the  Food  and  Drug 
Administration  Amendments  Act  of 
2007  (FDAAA).  This  proposed  rule 
would  require  domestic  and  foreign 
device  establishments  to  submit 
registration  and  listing  data 
electronically  via  tbe  Internet  using 
FDA’s  LInified  Registration  and  Listing 
System.  This  proposed  rule  would 
convert  registration  and  listing  to  a 
paperless  process.  However,  for  those 
companies  that  do  not  have  access  to 
the  Web,  FDA  would  offer  an  avenue 
by  which  they  can  register,  list,  and 
update  information  with  a  paper 
submission.  The  proposed  rule  also 
would  amend  part  807  to  reflect  the 
timeframes  for  device  establishment 
registration  and  listing  established  by 
sections  222  and  223  of  FDAAA. 

Statement  of  Need: 

FDA  is  proposing  to  amend  the  medical 
device  establishment  registration  and 
listing  requirements  under  21  CFR  part 
807  to  reflect  the  requirements  in 
section  321  of  the  the  BT  Act  and 
section  510(p)  of  the  act,  which  was 
added  by  section  207  of  MDUFMA  and 
later  amended  by  section  224  of 
FDAAA.  This  proposed  rule  would 
improve  FDA’s  device  establishment 
registration  and  listing  system  and 
utilize  the  latest  technology  in  the 
collection  of  this  information. 

Summary  of  Legal  Basis: 

The  statutory  basis  for  our  authority 
includes  sections  510(a)  through  (j), 
510(p),  701,  801,  and  903  of  the  act. 

Alternatives: 

The  alternatives  to  this  rulemaking 
include  not  updating  the  registration 


and  listing  regulations  and  not 
requiring  the  electronic  submission  of 
registration  and  listing  information. 
Because  of  the  new  statutory 
requirements,  and  the  advances  in  data 
collection  and  transmission  technology, 
FDA  believes  this  rulemaking  is  the 
preferable  alternative  to  the  paper 
system  currently  in  place. 

Anticipated  Cost  and  Benefits: 

The  Agency  believes  that  there  may  be 
some  one-time  costs  associated  with  the 
rulemaking,  which  involve  resource 
costs  of  familiarizing  users  with  the 
electronic  system.  Recurring  costs 
related  to  submission  of  tbe 
information  by  domestic  firms  would 
probably  remain  the  same  or  decrease 
because  a  paper  submission  and 
postage  is  not  required.  There  might  be 
some  increase  in  the  financial  burden 
on  foreign  firms  since  they  will  have 
to  supply  additional  registration 
information  as  required  by  section  321 
of  the  BT  Act. 

Risks: 

None 

Timetable: 

Action  Date  FR  Cite 

NPRM  04/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

None 

International  Impacts: 

This  regulatory  action  will  be  likely  to 
have  international  trade  and  investment 
effects,  or  otherwise  be  of  international 
interest. 

Agency  Contact: 

Myrna  Hanna 

Regulations  Staff 

Department  of  Health  and  Human 

Services 

Food  and  Drug  Administration 
Center  for  Devices  and  Radiological 
Health  (HFZ-215) 

1350  Piccard  Drive 

PI50  RM150F 

Rockville,  MD  20850 

Phone:  240  276-2347 

Fax:  240  276-2352 

Email:  myrna.hanna@fda.hhs.gov 

RIN:  0910-AF88 
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HHS— FDA 


FINAL  RULE  STAGE 


40.  PREVENTION  OF  SALMONELLA 
ENTERITIDIS  IN  SHELL  EGGS 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Unfunded  Mandates: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 

Legal  Authority: 

21  use  321;  21  USe  342;  21  USe  371; 
21  use  381;  21  USe  393;  42  USe  243; 
42  use  264;  42  USe  271;  . . . 

CFR  Citation: 

21  epR  16;  21  ePR  116;  21  epR  118 

Legal  Deadline: 

None 

Abstract: 

Publication  of  this  final  rule  is  an 
action  item  in  the  Pood  Protection  Plan 
announced  by  the  Department  of  Health 
and  Human  Services  (HHS)  in 
November  2007. 

In  July  1999,  the  Pood  and  Drug 
Administration  (PDA)  and  the  Pood 
Safety  Inspection  Service  (PSIS) 
committed  to  developing  an  action  plan 
to  address  the  presence  of  Salmonella 
Enteritidis  (SE)  in  shell  eggs  and  egg 
products  using  a  farm-to-table 
approach.  PDA  and  PSIS  held  a  public 
meeting  on  August  26,  1999,  to  obtain 
stakeholder  input  on  the  draft  goals,  as 
well  as  to  further  develop  the  objectives 
and  action  items  for  the  action  plan. 

The  Egg  Safety  Action  Plan  was 
announced  on  December  11,  1999.  The 
goal  of  the  Action  Plan  is  to  reduce 
egg-related  SE  illnesses  by  50  percent 
by  2005  and  eliminate  egg-related  SE 
illnesses  by  2010.  The  Egg  Safety 
Action  Plan  consists  of  eight  objectives 
covering  all  stages  of  the  farm-to-table 
continuum  as  well  as  support 
functions.  On  March  30,  2000 
(Columbus,  OH),  April  6,  2000 
(Sacramento,  CA),  and  July  31,  2000 
(Washington,  DC),  joint  public  meetings 
were  held  by  PDA  and  PSIS  to  solicit 
and  discuss  information  related  to  the 
implementation  of  the  objectives  in  the 
Egg  Safety  Action  Plan. 

On  September  22,  2004,  PDA  published 
a  proposed  rule  that  would  require  egg 
safety  measures  to  prevent  the 
contamination  of  shell  eggs  with  SE 


during  egg  production.  The  proposal 
also  solicited  comment  on  whether 
recordkeeping  requirements  should 
include  a  written  SE  prevention  plan 
and  records  for  compliance  with  the  SE 
prevention  measures,  and  whether  safe 
egg  harfdling  and  preparation  practices 
should  be  mandated  for  retail 
establishments  that  specifically  serve  a 
highly  susceptible  population  (e.g., 
nursing  homes,  hospitals,  day  care 
centers).  The  proposed  egg  production 
SE  prevention  measures  included:  (1) 
Provisions  for  procurement  of  chicks 
and  pullets;  (2)  a  biosecurity  program; 

(3)  a  rodent  and  pest  control  program; 

(4)  cleaning  and  disinfection  of  poultry 
houses  that  have  had  an  environmental 
or  egg  test  positive  for.SE;  (5)  egg 
testing  when  an  environmental  test  is 
positive;  and  (6)  refirigerated  storage  of 
eggs  held  at  the  farm.  Additionally,  to 
verify  that  the  measures  have  been 
effective,  the  rule  proposes  that 
producers  test  the  poultry  house 
environment  for  SE.  If  the 
environmental  test  is  positive,  eggs 
from  that  environment  must  be  tested 
for  SE,  and  if  the  egg  test  is  positive, 
the  eggs  must  be  diverted  to  egg 
products  processing  or  a  treatment 
process  that  achieves  at  least  a  five-log 
destruction  of  SE. 

The  proposed  rule  was  a  step  in  a 
broader  farm-to-table  egg  safety  effort 
that  includes  FDA’s  requirements  for 
safe  handling  statements  on  egg 
cartons,  and  refrigerated  storage  of  shell 
eggs  at  retail,  and  egg  safety  education 
for  consumers  and  retail 
establishments.  The  rule  had  a  90-day 
comment  period,  which  ended 
December  21,  2004.  To  discuss  the 
proposed  rule  and  solicit  comments 
from  interested  stakeholders,  FDA  held 
three  public  meetings:  October  28, 

2004,  in  College  Park,  MD;  November 
9,  2004,  in  Chicago,  IL;  and  November 
16,  2004,  in  Los  Angeles,  CA.  The 
comment  period  was  reopened  until 
July  25,  2005,  to  solicit  further 
comment  and  information  on  industry 
practices  and  programs  that  prevent  SE- 
monitored  chicks  from  becoming 
infected  by  SE  during  the  period  of 
pullet  rearing  until  placement  into 
laying  hen  houses. 

Statement  of  Need: 

FDA  proposed  regulations  as  part  of  the 
farm-to-table  safety  system  for  eggs 
outlined  by  the  President’s  Council  on 
Food  Safety  in  its  Egg  Safety  Action 
Plan.  FDA  intends  to  publish  a  final 
egg  safety  rule  because  of  the  continued 
reports  of  outbreaks  of  foodborne 
illness  and  death  caused  by  SE  that  are 
associated  with  the  consumption  of 


shell  eggs.  The  agency  believes  that  this 
rule,  when  final,  will  have  significant 
effect  in  reducing  the  risk  of  illness 
from  SE-contaminated  eggs  and  will 
contribute  significantly  to  the  interim 
public  health  goal  of  a  50  percent 
reduction  in  egg-related  SE  illness. 

Summary  of  Legal  Basis: 

FDA’s  legal  basis  derives  in  part  from 
sections  402(a)(4)  and  701(a)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  Act)  ((21  U.S.C.  342(a)(4)  and 
371(a)).  Under  section  402(a)(4)  of  the 
Act,  a  food  is  adulterated  if  it  is  * 
prepared,  packed,  or  held  in  insanitary 
conditions  whereby  it  may  have  been 
contaminated  with  filth  or  may  have 
been  rendered  injurious  to  health. 

Under  section  701(a)  of  the  Act,  FDA 
is  authorized  to  issue  regulations  for 
the  efficient  enforcement  of  the  Act. 
FDA’s  legal  basis  also ‘derives  from 
section  361  of  the  Public  Health  Service 
Act  (PHS  Act)  (42  U.S.C.  264),  which 
gives  FDA  authority  to  promulgate 
regulations  to  control  the  spread  of 
communicable  disease. 

Alternatives: 

There  are  several  alternatives  that  the 
Agency  considered  in  the  proposed 
rule.  The  principal  alternatives 
included:  (1)  No  new  regulatory  action; 
(2)  alternative  testing  requirements;  (3) 
alternative  on-farm  prevention 
measures;  (4)  alternative  retail 
requirements;  and  (5)  HACCP. 

Anticipated  Cost  and  Benefits; 

The  benefits  from  a  final  regulation  to 
control  Salmonella  enteritidis  in  shell 
eggs  derive  from  improved  practices 
that  reduce  contamination  and  generate 
benefits  measured  as  the  value  of  the 
human  illnesses  prevented.  FDA  has 
produced  estimates  of  costs  and 
benefits  for  a  number  of  options.  The 
mitigations  considered  include  on-farm 
rodent  control,  changes  in  retail  food 
preparation  practices,  diversion  of  eggs 
from  infected  flocks  to  pasteurization, 
recordkeeping,  refrigeration,  and  feed 
testing.  The  actual  costs  and  benefits 
of  the  final  rule  will  depend  upon  the 
set  of  mitigations  chosen  and  the  set 
of  entities  covered. 

Risks: 

The  potential  for  contamination  of  eggs 
with  SE  and  its  subsequent  survival  or 
growth  must  be  considered  a  very 
serious  risk  because  of  the  possibility 
that  such  contamination,  survival,  and 
growth  could  cause  widespread 
foodborne  illness,  including  some 
severe  long-term  effects  and  even  loss 
of  life.  FDA’s  decision  to  publish  a 
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final  rule  to  reduce' this  risk  of  SE 
contaminaition  of  shell  eggS'  is  based  on  • 
a  considerable  body  of  evidence, 
literature,  and  expertise  in  this  area.  In 
addition,  this  decision  was  also  based 
on  the  USDA  risk  assessment  on  SE 
in  shell  eggs  and  egg  products  and  the 
identified  public  health  benefits 
associated  with  controlling  SE  in  eggs 
at  the  farm  and  retail  levels. 


Timetable: 


Action 

Date 

FR  Cite 

NPRM 

09/22/04 

69  FR  56824 

NPRM  Comment 
Period  End 

12/21/04 

NPRM  Reopened 
Comment  Period 
End 

06/09/05 

70  FR  24490 

NPRM  Extension  of 
Reopened 
Comment  Period 
End 

07/25/05 

70  FR  33404 

Final  Action 

04/00/09 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

State 

Federalism:  ,  , 

This  action  may  have  federalism 
implications  as  defined  in  EO  13132. 

Agency  Contact: - 

John  F.  Sheehan 
Director 

Department  of  Health  and  Human 
Services 

Food  and  Drug  Administration 
Division  of  Plant  and  Dairv  Food  Safety 
(HFS-315) 

Room  3B-012 

5100  Paint  Branch  Parkway 
College  Park,  MD  20740 
Phone:  301  436-2367 
Fax:  301  436-2632 
Email:  john.sheehan@fda.hhs.gov 

RIN:  0910-AC14 


HHS— FDA 

41.  EXPANDED  ACCESS  TO 
INVESTIGATIONAL  DRUGS  FOR 
TREATMENT  USE 

Priority: 

Other  Significant 

Legal  Authority: 

21  use  355;  21  USC  360bbb:  21  USC 
371;  42  USC  262 


CFR  Citation: 

21  CFR  312.42;  21  CFR '312.300;  21 
CFR  312.305;  21  CFR  312.310;  21  CFR 
312.315;  21  CFR  312.320 

Legal  Deadline: 

None 

Abstract: 

The  P’ood  and  Drug  Administration 
proposed  in  the  Federal  Register  of 
December  14,  2006  (75  FR  75147),  to 
amend  the  regulations  governing 
investigational  new  drugs  (IND)  to 
describe  the  ways  patients  may  obtain 
investigational  drugs  for  treatment  use 
under  expanded  access  programs.  Such 
use  of  investigational  drugs  would  be 
available  to:  (1)  Individual  patients, 
including  in  emergencies;  (2) 
intermediete-size  patient  populations; 
and  (3)  larger  populations  under  a 
treatment  protocol  or  treatment  IND. 

Statement  of  Need: 

The  Food  and  Drug  Administration 
Modernization  Act  of  1997 
(Modernization  Act)  amended  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  Act)  to  include  specific  provisions 
concerning  expanded  access  to 
investigational  drugs  for  treatment  use. 
In  particular,  section  561(b)  of  the  Act 
permits  any  person,  acting  through  a 
licensed  physician,  to  request  access  to 
an  investigational  drug  to  diagnose, 
monitor,  or  treat  a  serious  disease  or 
condition  provided  that  a  number  of 
conditions  are  met.  The  rule  is  needed 
to  incorporate  into  FDA’s  regulations 
this  and  other  provisions  of  the 
Modernization  Act  concerning  access  to 
investigational  drugs. 

In  addition,  the  agency  seeks  to 
increase  awareness  and  knowledge  of 
expanded  access  programs  and  the 
procedures  for  obtaining  investigational 
drugs  for  treatment  use.  The  rule  will 
assist  in  achieving  this  goal  by 
describing  in  detail  the  criteria, 
submission  requirements,  and 
safeguards  applicable  to  different  types 
of  treatment  uses. 

Summary  of  Legal  Basis: 

FDA  has  the  authority  to  impose 
requirements  concerning  the  treatment 
use  of  investigational  drugs  under 
various  sections  of  the  Act,  including 
sections  505(i),  561,  and  701(a)  (21 
U.S.C.  355(i),  360bbb,  and  371(a)). 

Section  505(i)  of  the  Act  directs  the 
Secretary  to  promulgate  regulations 
exempting  from  the  operation  of  the 
new  drug  approval  requirements  drugs 
intended  solely  for  investigational  use 
by  experts  qualified  by  scientific 


training  and  expertise  to  investigate  the* 
safety  and  effectiveness  of  drugs.  The 
rule  explains  procedures  and  criteria 
for  obtaining  FDA  authorization  for 
treatment  uses  of  investigational  drugs. 

The  Modernization  Act  provides 
significant  additional  authority  for  this 
rulemaking.  Section  561(a)  states  that 
the  Secretary  may,  under  appropriate 
conditions  determined  by  the  Secretary, 
authorize  the  shipment  of 
investigational  drugs  for  the  diagnosis, 
monitoring,  or  treatment  of  a  serious 
disease  or  condition  in  emergency 
situations.  Section  561(b)  allows  any 
person,  acting  through  a  physician 
licensed  in  accordance  with  State  law, 
to  request  from  a  manufacturer  or 
distributor  an  investigational  drug  for 
the  diagnosis,  monitoring,  or  treatment 
of  a  serious  disease  or  condition  if 
certain  conditions  are  met.  Section 
561(c)  closely  tracks  FDA’s  existing 
regulation  at  21  CFR  part  312.34 
providing  for  treatment  use  by  largCj^^g  i 
patient  populations  under  a  treatment 
protocol  or  treatment  IND  if  a  number 
of  conditions  are  met.  _  -.fi  - 

Section  701(a)  provides  the  Secretary  .  ,.i 
with  the  general  authority  to 
promulgate  regulations  for  the  efficient 
enforcement  of  the  Act.  By  clarifying 
the  criteria  and  procedures  relating  to 
treatment  use  of  investigational 
products,  this  rule  is  expected  to  aid 
in  the  efficient  enforcement  of  the  Act. 

Alternatives: 

One  alternative  to  this  rulemaking  that 
FDA  considered  was  not  to  promulgate 
regulations  implementing  the  expanded 
access  provisions  of  the  Modernization 
Act.  However,  the  agency  believes  that 
promulgating  regulations  would  further 
improve  the  availability  of 
investigational  drugs  for  treatment  use 
by  providing  clear  direction  to 
sponsors,  patients,  and  licen.sed 
physicians  about  the  criteria  for 
authorizing  treatment  use  and  what 
information  must  be  submitted  to  FDA. 

Another  alternative  FDA  considered 
was  a  regulation  describing  only 
individual  patient  and  large  scale 
expanded  access  criteria.  However,  the 
agency  concluded  that  it  would  be 
preferable  to  have  a  third  category  of 
expanded  access  for  intermediate-size 
patient  populations. 

Anticipated  Cost  and  Benefits: 

FDA  expects  that  the  costs  of  the  rule 
will  range  from  a  low  of  about  $109,350 
to  $218,700  in  the  first  year  following 
implementation  of  the  final  rule,  to  a 
high  of  about  $325,500  to  $567,825  in 
the  fourth  and  fifth  years.  These 
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estimates  suggest  that  total  annual  costs 
for  the  rule  would  be  between  $1.2 
million  and  $2.2  million  for  the  5-year 
period  following  implementation  of  the 
final  rule.  The  agency  also  expects  that 
the  estimated  incremental  cost  burdens 
associated  with  this  rule  are  likely  to 
be  widely  dispersed  among  affected 
entities. 

The  benefits  of  the  rule  are  expected 
to  result  from  improved  patient  access 
to  investigational  drugs  generally  and 
from  treatment  use  being  made 
available  for  a  broader  variety  of 
disease  conditions  and  treatment 
settings.  In  particular,  the  clarification 
of  eligibility  criteria  and  submission 
requirements  would  enhance  patient 
access  by  easing  the  administrative 
burdens  on  individual  physicians 
seeking  investigational  drugs  for  their 
patients  and  on  sporteors  who  make 
investigational  drugs  available  for 
treatment  use. 

Risks: 

The  agency  foresees  no  risks  associated 
with  the  rule. 

Timetable: 

Action  Date  FR  Cite 

NPRM  12/14/06  71  FR  75147 

NPRM  Comment  03/14/07 
Period  End 

Final  Action  11/00/08 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

Organizations 

Government  Levels  Affected: 

None 

Agency  Contact: 

Elena  N.  Cohen 
Regulatory  Counsel 
Department  of  Health  and  Human 
Services 

Food  and  Drug  Administration 
Center  for  Drug  Evaluation  and  Research 
10903  New  Hampshire  Ave. 

Bldg.  51,  Room  6356 

Silver  Spring,  MD  20993-0002 

Phone:  301  796-3602 

Fax:  301  847-8440 

Email:  elena.cohen@fda.hhs.gov 

RIN:  0910-AF14 


HHS — Centers  for  Medicare  & 
Medicaid  Services  (CMS) 


PROPOSED  RULE  STAGE 


42.  •  CHANGES  TO  THE  HOSPITAL 
INPATIENT  PROSPECTIVE  PAYMENT 
SYSTEM  FOR  FY  2010  (CMS-1406-P) 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Unfunded  Mandates: 

Undetermined 

Legal  Authority: 

Sec  1886(d)  of  the  Social  Security  Act 

CFR  Citation: 

42  CFR  412 

Legal  Deadline: 

NPRM,  Statutory,  April  1,  2009. 

Final,  Statutory,  August  1,  2009. 

Abstract: 

This  major  rule  proposes  to  revise  the 
Medicare  hospital  inpatient  prospective 
payment  systems  (IPPS)  for  operating 
and  capital-related  costs  to  implement 
changes  arising  from  our  continuing 
experience  with  these  systems. 

Statement  of  Need: 

CMS  annually  revises  the  Medicare 
hospital  inpatient  prospective  payment 
systems  (IPPS)  for  operating  and 
capital-related  costs  to  implement 
changes  arising  from  our  continuing 
experience  with  these  systems.  In 
addition,  we  describe  the  proposed 
changes  to  the  amounts  and  factors 
used  to  determine  the  rates  for 
Medicare  hospital  inpatient  services  for 
operating  costs  and  capital-related 
costs.  The  proposed  rule  solicits 
comments  on  the  proposed  IPPS 
payment  rates  and  new  policies.  CMS 
will  issue  a  final  rule  containing  the 
payment  rates  for  the  2010  IPPS  at  least 
60  days  before  October  1,  2009. 

Summary  of  Legal  Basis: 

The  Social  Security  Act  (the  Act)  sets 
forth  a  system  of  payment  for  the 
operating  costs  of  acute  care  hospital 
inpatient  stays  under  Medicare  Part  A 
(Hospital  Insurance)  based  on 
prospectively  set  rates.  The  Act 
requires  the  Secretary  to  pay  for  the 
capital-related  costs  of  hospital 
inpatient  stays  under  a  prospective 
payment  system  (PPS).  Under  these 
PPSs,  Medicare  payment  for  hospital 
inpatient  operating  and  capital-related 


costs  is  made  at  predetermined,  specific 
rates  for  each  hospital  discharge.  These 
changes  woqld  be  applicable  to  services 
furnished  on  or  after  October  1,  2009. 

Alternatives: 

None.  This  is  a  statutory  requirement. 

Anticipated  Cost  and  Benefits: 

Total  expenditures  will  be  adjusted  for 
FY  2010. 

Risks: 

If  this  regulation  is  not  published 
timely,  inpatient  hospital  services  will 
not  be  paid  appropriately  beginning 
October  1,  2009. 

Timetable: 

Action  Date  FR  Cite 

NPRM  04/00/09 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entitles  Affected: 

Businesses 

Government  Levels  Affected: 

Federal 

Federalism: 

Undetermined 

Agency  Contact: 

Tiffany  Swygert 
Health  Insurance  Specialist 
Department  of  Health  and  Human 
Services 

Centers  for  Medicare  &  Medicaid  Services 

Div  of  Acute  Care,  Hosp  and  Ambulatory 

Policy  Group 

Mailstop  C4-25-11 

7500  Security  Blvd 

Baltimore,  MD  21244 

Phone:  410  786-4642 

Email:  tiffany.swygert@cms.hhs.gov 

RIN:  0938-AP39 


HHS— CMS 

43.  •  REVISIONS  TO  PAYMENT 
POLICIES  UNDER  THE  PHYSICIAN 
FEE  SCHEDULE  FOR  CY  2010 
(CMS-1413-P) 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Unfunded  Mandates: 

Undetermined 

Legal  Authority: 

Social  Security  Act,  sec  1102;  Social 
Security  Act,  sec  1871 
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CFR  Citation: 

42  CFR  405;  42  CFR  410  to  411;  42 
CFR  413  to  414;  42  CFR  426 

Legal  Deadline: 

Final,  Statutory,  November  1,  2009. 

Abstract: 

This  major  proposed  rule  would  revise 
payment  polices  under  the  physician 
fee  schedule,  as  well  as  other  policy 
changes  to  payment  under  Part  B. 

Statement  of  Need: 

The  statute  requires  that  we  establish 
each  year,  by  regulation,  payment 
amounts  for  all  physicians’  services 
furnished  in  all  fee  schedule  areas.  This 
major  proposed  rije  would  make 
changes  affecting  Medicare  Part  B 
payment  to  physicians  and  other  Part 
B  suppliers. 

The  final  rule  has  a  statutory 
publication  date  of  November  1,  2009, 
and  implementation  of  January  1,  2010. 

Summary  of  Legal  Basis: 

Section  1848  of  the  Social  Security  Act 
(the  Act)  establishes  the  payment  for 
physician  services  provided  under 
Medicare.  Section  1848  of  the  Act 
imposes  a  deadline  of  no  later  than 
November  1  for  publication  of  the  final 
physician  fee  schedule  rule. 

Alternatives: 

None.  This  is  a  statutory  requirement. 

Anticipated  Cost  and  Benefits: 

Total  expenditures  will  be  adjusted  for 
CY  2010. 

Risks: 

If  this  regulation  is  not  published 
timely,  physician  services  will  not  be 
paid  appropriately. 

Timetable: 

Action  Date  FR  Cite 

NPRM  06/00/09 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

Federal  ^ 

Federalism: 

Undetermined 


Agency  Contact:  j  . 

Diane  Milstead 
Health  Insurance  Specialist 
Department  of  Health  and  Human 
Services 

Centers  for  Medicare  &  Medicaid  Services 

Centers  for  Medicaid  Mangement 

Mailstop  C4-03-06 

7500  Security  Blvd 

Baltimore,  MD  21244 

Phone:  410  786-3355 

Email:  diane.milstead@cms.hhs.gov 

Related  RIN:  Related  to  0938-AN04 
RIN:  0938-AP40 


HHS— CMS 

44.  •  CHANGES  TO  THE  HOSPITAL 
OUTPATIENT  PROSPECTIVE 
PAYMENT  SYSTEM  AND 
AMBULATORY  SURGICAL  CENTER 
PAYMENT  SYSTEM  FOR  CY  2010 
(CMS-1414-P) 

Priority: 

Economically  Significant.  Mifjor  status 
under  5  USC  801  is  undetermined. 

Legal  Authority: 

BBA;  PPRA;  BIPA;  MMA;  MMSEA; 
MIPPA 

CFR  Citation: 

42  CFR  410;  42  CFR  410  to  413;  42 
CFR  416;  42  CFR  419 

Legal  Deadline: 

Final,  Statutory,  November  1,  2009. 

Abstract: 

This  major  rule  would  revise  the 
Medicare  hospital  outpatient 
prospective  payment  system  to 
implement  applicable  statutory 
requirements  and  changes  arising  from 
our  continuing  experience  with  this 
system  and  to  implement  certain 
related  provisions  of  the  Medicare 
Prescription  Drug,  Improvement,  and 
Modernization  Act  (MMA)  of  2003.  In 
addition,  the  proposed  rule  describes 
proposed  changes  to  the  amounts  and 
factors  used  to  determine  the  payment 
rates  for  Medicare  hospital  outpatient 
services  paid  under  the  prospective 
payment  system.  The  rule  also  proposes 
changes  to  the  Ambulatory  Surgical 
Center  Payment  System  list  of  services 
and  rates.  These  changes  would  be 
applicable  to  services  furnished  on  or 
after  January  1  annually. 

Statement  of  Need: 

Medicare  pays  over  4,200  hospitals  for 
outpatient  department  services  under 
the  hospital  outpatient  prospective 
payment  system  (OPPS).  The  OPPS  is 


based  on  groups  of  clinically  similar 
services  called  ambulatory  payment 
.classifications  (APCs).  CMS  annually 
revises  the  APC  payment  amounts 
based  on  claims  data,  proposes  new 
payment  polices,  and  updates  the 
payments  for  inflation  using  the  market 
basket.  The  proposed  rule  solicits 
comments  on  the  proposed  OPPS 
payment  rates  and  new  policies.  This 
rule  does  not  impact  payments  to 
critical  access  hospitals  as  they  are  not 
paid  under  the  OPPS.  CMS  will  issue 
a  final  rule  containing  the  payment 
rates  for  the  2010  OPPS  at  least  60  days 
before  January  1,  2010. 

Summary  of  Legal  Basis: 

Section  1833  of  tbe  Social  Security  Act 
establishes  Medicare  payment  for 
hospital  outpatient  seivices.  The  final 
rule  revises  the  Medicare  hospital 
OPPS  to  implement  applicable  statutory 
requirements  and  changes  arising  from 
our  continuing  experience  with  this .  , , 

system  and  to  implement  certain 
related  provisions  of  the  Medicare  . 
Prescription  Drug,  Improvement,  and 
Modernization  Act  (MMA)  of  2003.  In 
addition,  the  proposed  and  final  rules 
describe  changes  to  the  outpatient  APC 
system,  relative  payment  weights, 
outlier  adjustments,  and  other  amounts 
and  factors  used  to  determine  the 
payment  rates  for  Medicare  hospital 
outpatient  services  paid  under  the 
prospective  payment  system.  These 
changes  would  be  applicable  to  services 
furnished  on  or  after  January  1,  2010. 

Alternatives: 

None.  This  is  a  statutory  requirement. 

Anticipated  Cost  and  Benefits: 

Total  expenditures  will  be  adjusted  for 
CY  2010. 

Risks: 

If  this  regulation  is  not  published 
timely,  outpatient  hospital  services  will 
not  be  paid  appropriately  beginning 
January  1,  2010. 

Timetable: 

Action  Date  FR  Cite 

NPRM  06/00/09 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

Federal 
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Federalism: 

This  action  may  have  federalism 
implications  as  defined  in  EO  13132. 


Agency  Contact: 

Alberta  Dwivedi 
Health  Insurance  Specialist 
Department  of  Health  and  Human 
Services 

Centers  for  Medicare  &  Medicaid  Services 

Centers  for  Medicare  Management 

Mailstop  C5-01-26 

7500  Security  Blvd 

Baltimore,  MD  21244 

Phone:  410  786-0763 

Email:  alberta.dwivedi@cms.hhs.gov 

PIN:  0938-AP41 
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DEPARTMENT  OF  HOMELAND 
SECURITY  (DHS) 

Statement  of  Regulatory  Priorities 

The  Department  of  Homeland 
Security  was  created  in  2003  pursuant 
to  the  Homeland  Security  Act  of  2002, 
Pub.  L.  107-296.  The  Department’s 
Strategic  Plan  governs  the  development 
of  DHS’s  strategies,  programs  and 
projects,  and  ultimately  is  reflected  in 
the  Department’s  budget  and  regulatory 
agenda.  DHS’s  Strategic  Plan  is  posted 
on  the  Department’s  web  site: 
http://www.dhs.gov/xlibrary/assets/ 

DHS _ StratPlan _ FINAL _ spread.pdf. 

The  Strategic  Plan  sets  forth  the  five 
strategic  goals  of  the  Secretary  of 
Homeland  Security.  Those  goals  are: 

1.  Protect  our  Nation  from  Dangerous 
People 

2.  Protect  our  Nation  from  Dangerous 
Goods 

3.  Protect  Critical  Infrastructure 

4.  Strengthen  our  Nation’s  Preparedness 
and  Emergency  Response  Capabilities 

5.  Strengthen  and  Unify  DHS 
Operations  and  Management 

The  regulations  we  have  summarized 
below  in  the  Department’s  2008  Fall 
Regulatory  Program  and  in  the  Unified 
Agenda  support  the  Department’s 
Strategic  Plan  and  each  of  the  five 
Strategic  Goals  listed  above.  These 
regulations  will  improve  the 
Department’s  ability  to  accomplish  its 
primary  missions. 

The  regulations  identified  in  the 
Department’s  2008  Fall  Regulatory 
Program  also  address  recent  legislative 
initiatives  including,  but  not  limited  to: 
the  Implementing  Recommendations  of 
the  9/11  Commission  Act  of  2008  (9/11 
Act),  Pub.  L.  110-53  (Aug.  3,  2007);  the 
Post-Katrina  Emergency  Management 
Reform  Act  of  2006  (PKEMRA),  Pub.  L. 
109-295  (Oct.  4,  2006);  the  Consolidated 
Natural  Resources  Act  of  2008  (CNRA), 
Pub.  L.  No.  110-220  (May  7,  2008);  the 
Security  and  Accountability  for  Every 
Port  Act  of  2006  (SAFE  Port  Act),  Pub.  , 
L.  109-347  (Oct.  13,  2006);  and  the 
Consolidated  Security,  Disaster 
Assistance,  and  Continuing 
Appropriations  Act,  2009,  Pub.  L.  110- 
329  (Sept.  30,  2008). 

DHS  strives  for  organizational 
excellence  and  uses  a  centralized  and 
unified  approach  in  managing  its 
regulatory  resources.  The  Department’s 
regulatory  program,  including  the 
Unified  Regulatory  Agenda  and 
Regulatory  Plan,  is  managed  by  the 
Office  of  the  General  Counsel.  In 


addition,  DHS  senior  leadership  reviews 
each  significant  regulatory  project  to 
ensure  that  the  project  fosters  and 
supports  the  Department’s  Strategic 
Goals. 

DHS  is  also  committed  to  ensuring 
that  all  of  its  regulatory  initiatives  are 
aligned  with  its  guiding  principles  to 
protect  civil  rights  and  civil  liberties, 
integrate  our  actions,  build  coalitions 
and  partnerships,  develop  human 
resources,  innovate,  and  be  accountable 
to  the  American  public.  The  Department 
values  public  involvement  in  the 
development  of  its  Regulatory  Plan, 
Unified  Agenda,  and  regulations,  and 
takes  particular  concern  with  the  impact 
its  rules  have  on  small  businesses.  DHS 
and  each  of  its  components  continue  to 
emphasize  the  use  of  plain  language  in 
our  notices  and  rulemaking  documents 
to  promote  a  better  understanding  of 
regulations  and  increased  public 
participation  in  the  Department’s 
rulemakings. 

The  Fall  2008  Regulatory  Plan  for 
DHS  includes  regulations  issued  by  the 
Department’s  major  offices  and 
directorates  such  as  the  National 
Protection  and  Programs  Directorate 
(NPPD).  In  addition,  it  includes 
regulations  from  DHS  components — 
including  U.S.  Citizenship  and 
Immigration  Services  (USCIS),  the  U.S. 
Coast  Guard  (Coast  Guard),  U.S. 

Customs  and  Border  Protection  (CBP), 
the  Federal  Emergency  Management 
Administration  (FEMA),  the  U.S. 
Immigration  and  Customs*Enforcement 
(ICE),  and  the  Transportation  Security 
Administration  (TSA) — that  have  active 
regulatory  programs.  Below  is  a 
discussion  of  the  Fall  2008  Regulatory 
Plan  for  DHS  offices  and  directorates  as 
well  as  DHS  regulatory  components. 

National  Protection  and  Programs 
Directorate 

US- VISIT 

U.S.  Visitor  and  Immigrant  Status 
Indicator  Technology  (US-VISIT)  is  an 
integrated,  automated  entry-exit  system 
that  records  the  arrival  and  departure  of 
aliens,  verifies  aliens’  identities,  and 
authenticates  aliens’  travel  documents 
by  comparison  of  biometric  identifiers. 
The  goals  of  US-VISIT  are  to  enhance 
the  security  of  U.S.  citizens  and  visitors 
to  the  United  States,  facilitate  legitimate 
travel  and  trade,  ensure  the  integrity  of 
the  U.S.  immigration  system,  and 
protect  the  privacy  of  visitors  to  the 
United  States. 

Currently,  aliens  entering  the  United 
States  pursuant  to  a  nonimmigrant  visa, 
or  those  traveling  without  a  visa  as  part 
of  the  Visa  Waiver  Program,  are  subject 


to  US-VISIT  requirements  with  certain 
limited  exceptions.  NPPD  will  be 
issuing  a  final  rule  to  expand  the  * 
population  of  aliens  who  will  be  subject 
to  US-VISIT  requirements  to  nearly  all 
aliens,  including  lawful  permanent 
residents.  Specifically,  as  proposed  in 
our  July  27,  2006  notice  of  proposed 
rulemaking  (NPRM),  the  following 
classes  of  aliens,  among  others,  would 
become  subject  to  US-VISIT 
requirements; 

•  Lawful  permanent  residents. 

•  Aliens  seeking  admission  on 
immigrant  visas. 

•  Refugees  and  asylees. 

•  Certain  Canadian  citizens  who  receive 
a  Form  1-94  at  inspection  or  who 
require  a  waiver  of  inadmissibility. 
(DHS  did  not  propose  to  change  the 
exemption  for  Canadian  citizens 
entering  the  United  States  for 
temporary  business  or  pleasure 
purposes  under  B  visas). 

•  Aliens  paroled  into  the  United  States. 

•  Aliens  applying  for  admission  under 
the  Guam  Visa  Waiver  Program. 

NPPD  also  published  an  NPRM  on 
April  24,  2008,  proposing  to  establish  an 
exit  program  at  all  air  and  sea  ports  of 
departure  in  the  United  States.  Under 
section  711  of  the  9/11  Act,  DHS  is 
required  to  establish  an  air  exit  system 
and  to  certify  to  Congress  that  such 
system  is  in  place  no  later  than  June  30, 
2009.  DHS  planned  to  issue  a  final  rule 
by  the  end  of  2008  to  meet  the 
requirements  of  the  9/11 
Recommendations  Act.  However,  under 
the  title  III,  Division  D  of  the  recently 
enacted  Consolidated  Security,  Disaster 
Assistance,  and  Continuing 
Appropriations  Act,  2009,  the 
Department  is  now  required  to  conduct 
two  pilot  programs  to  test  the  proposed 
methods  of  collecting  biometric 
information  from  aliens  upon  departure 
from  the  United  States  before  DHS  can 
issue  a  final  rule.  DHS  continues  to 
work  to  ensure  that  the  final  air/sea  exit 
rule  will  be  issued  during  fiscal  year 
2009. 

United  States  Citizenship  and 
Immigration  Services 

The  mission  of  U.S.  Citizenship  and 
Immigration  Services  (USCIS)  is  to 
protect  national  security  while 
conveying  our  Nation’s  privileges  of 
freedom  and  citizenship  through  the 
rule  of  lav/.  The  three  strategic  priorities 
of  USCIS  are  national  security,  customer 
service  and  organizational  excellence. 
USCIS  seeks  to  welcome  lawful 
immigrants  while  preventing 


71166  Federal  Register / Vol.  73,  No.  227 /Monday,  November  24,  2008 /The  Regulatory  Plan 


exploitation  of  the  immigration  system, 
and  we  seek  to  create  and  maintain  a 
high-performing,  integrated,  public 
service  organization.  As  a  nation  of 
immigrants,  the  United  States  has  a 
strong  commitment  to  welcoming  those 
individuals  who  seek  entry  through  our 
legal  immigration  system,  and  also  to 
assisting  those  in  need  of  humanitarian 
protection  against  harm. 

USCIS  has  an  essential  role  in 
supporting  DHS’s  Strategic  Goal  to 
ensure  the  security  and  integrity  of  the 
immigration  system  by  making  certain 
that  immigrants  and  nonimmigrants 
comply  with  the  laws  and  security 
mandates  to  prevent  those  who  seek  to 
exploit  our  immigration  benefits  or 
engage  in  illegal  activities  from 
obtaining  lawful  status  in  this  country. 

USCIS  also  strives  to  provide 
efficient,  courteous,  accurate,  and 
responsive  services  to  those  who  seek 
and  qualify  for  admission  to  our  country 
as  well  as  provide  seamless,  transparent 
and  dedicated  customer  support 
services  and  organizational  excellence 
within  the  agency.  To  meet  these  goals, 
USCIS  is  pursuing  the  following 
regulatory  initiatives,  which  will 
directly  support  the  core  priorities  of 
the  Department. 

Commonwealth  of  the  Northern 
Mariana  Islands  Transitional 
Nonimmigrant  Investor  Classification. 
This  rule  proposes  to  implement  the 
nonimmigrant  investor  visa  provisions 
of  the  Consolidated  Natural  Resources 
Act  of  2008.  The  Act  extends  the 
immigration  laws  of  the  United  States  to 
the  Commonwealth  of  the  Northern 
Marianas  Islands.  This  proposed  rule 
responds  to  the  Congressional  mandate 
requiring  the  federal  government  to 
assume  responsibility  for  visas  for 
foreign  investors  entering  the  CNMI. 
This  rule  proposes  to  amend  the  DHS 
regulations  governing  E-2  nonimmigrant 
treaty  investors:  it  will  establish 
procedures  for  classifying  investors  in 
the  CNMI  with  long-term  E2 
nonimmigrant  investor  status.  The 
benefits  of  this  rule  will  include 
protection  from  the  threat  posed  by  the 
use  of  fraudulent  visas  from  CNMI  as 
means  of  entering  the  United  States. 

Nonimmigrant  Transitional  Worker 
Provisions  for  the  Commonwealth  of  the 
Northern  Marianas  Islands.  This  rule 
proposes  to  implement  the 
nonimmigrant  transitional  worker 
provisions  of  the  Consolidated  Natural 
Resomces  Act  of  2008.  The  purpose  of 
these  provisions  is  to  provide  for  a 
transition  from  an  economy  supported 
by  a  sizable  population  of  temporary 
workers  to  an  economy  that  is 


supported  by  temporary  and  permanent 
workers  under  the  Immigration  and 
Nationality  Act.  This  rule  proposes  to 
amend  DHS  regulations  to  provide  for  a 
nonimmigrant  transitional  worker 
category  for  the  CNMI  only  and  to  allow 
for  enough  planning  by  employers  who 
may  need  to  replace  workers  and  who 
may  need  to  have  temporary  workers 
perform  legitimate  business  travel.  The 
benefits  of  the  proposed  rule  will 
include  maintenance  of  current  levels  of 
employment  in  the  CNMI  and 
consistency  with  other  USCIS 
regulations. 

Designation  of  Acceptable  Documents 
for  Employment  Verification.  This 
rulemaking  will  reduce  the  number  of 
acceptable  documents  that  employees 
may  present  for  Employment 
Verification,  or  Form  1-9  purposes.  The 
current  employment  verification  process 
uses  a  very  dated  list  of  acceptable 
documents.  USCIS  will  shorten  the  list 
of  acceptable  documents  and  reissue  the 
Form  1-9  with  a  shorter  list  of  more 
highly  secure  documents.  The  benefit  of 
this  rulemaking  is  that  it  will  provide 
for  more  detail,  specificity,  and  security 
regarding  acceptable  identity  and 
employment  authorization  documents. 

Changes  Affecting  H-2A  and  H-2B 
Nonimmigrants  and  Their  Employers. 
USCIS  will  be  finalizing  two  rulemaking 
actions  affecting  the  standards  USCIS 
will  use  to  grant  H-2A  (temporary  and 
seasonal  agricultural  workers)  and  H-2B 
(temporary  non-agricultural  workers) 
status  to  nonimmigrant  aliens.  The  H- 
2A  rule  removes  certain  limitations  on 
H-2A  employers  and  adopts 
streamlining  measures  in  order  to 
encourage  and  facilitate  the  lawful 
employment  of  foreign  temporary  and 
seasonal  agricultural  workers.  The  final 
rule  also  addresses  concerns  regarding 
the  integrity  of  the  H-2A  program  and 
sets  forth  several  conditions  to  prevent 
fraud  and  to  protect  laborers’  rights.  The 
purpose  of  the  final  rule  is  to  provide 
agricultural  employers  with  an  orderly 
and  timely  flow  of  legal  workers, 
thereby  decreasing  their  reliance  on 
unauthorized  workers,  while  protecting 
the  rights  of  laborers. 

The  H-2B  rule  removes  certain 
limitations  on  H-2B  employers  and 
adopts  streamlining  measures  in  order 
to  facilitate  the  lawful  employment  of 
foreign  temporary  nonagricultural 
workers.  The  final  rule  also  addresses 
concerns  regarding  the  integrity  of  the 
H-2B  program  and  sets  forth  several 
conditions  to  prevent  fraud  and  protect 
laborei-s’  rights.  The  final  rule  will 
benefit  U.S.  businesses  by  facilitating  a 


timely  flow  of  legal  workers  while 
ensuring  the  integrity  of  the  program. 

Both  final  rules  provide  that  DHS  will 
refuse  to  grant  petitions  for  H-2A  or  H- 
2B  nonimmigrant  status  for  nationals  of 
countries  consistently  refusing  or 
unreasonably  denying  repatriation  of 
their  nationals.  DHS  will  identify  any 
countries  that  it  has  determined  fail  to 
adequately  repatriate  their  nationals  by 
notice  in  the  Federal  Register.  Finally, 
both  rules  also  establish  a  pilot  exit 
control  program  for  certain  H-2A  and  H- 
2B  workers,  by  requiring  them  to  report 
their  departure  at  designated  ports  of 
entry. 

United  States  Coast  Guard 

The  U.S.  Coast  Guard  (Coast  Guard)  is 
an  Armed  Service  of  the  United  States 
and  the  only  military  organization 
within  DHS.  It  is  the  principal  federal 
agency  responsible  for  maritime  safety, 
security,  and  environmental 
stewardship  and  delivers  daily  value  to 
the  Nation  through  multi-mission 
resources,  authorities,  and  capabilities. 

Effective  governance  in  the  maritime 
domain  hinges  upon  an  integrated 
approach  to  safety,  security,  and 
environmental  stewardship.  The  Coast 
Guard’s  policies  and  capabilities  are 
integrated  and  interdependent, 
delivering  results  through  a  network  of 
enduring  partnerships.  The  Coast 
Guard’s  ability  to  field  versatile 
capabilities  and  highly-trained 
personnel  is  the  U.S.  Government’s 
most  significant  and  important  strength 
in  the  maritime  environment. 

America  is  a  maritime  nation,  and  our 
security,  resilience,  and  economic 
prosperity  are  intrinsically  linked  to  the 
oceans.  Safety,  efficient  waterways,  and 
freedom  of  transit  on  the  high  seas  are 
essential  to  our  well-being.  The  Coast 
Guard  is  leaning  forward,  poised  to 
meet  the  demands  of  the  new 
millennium.  The  Coast  Guard  creates 
value  for  the  public  through  solid 
prevention  and  response  efforts. 
Activities  involving  oversight  and 
regulation,  enforcement,  maritime 
presence,  and  public  and  private 
partnership  foster  increased  maritime 
safety,  security,  and  stewardship. 

The  statutory  responsibilities  of  the 
Coast  Guard  include  ensuring  marine 
safety  and  security,  preserving  maritime 
mobility,  protecting  the  marine 
environment,  enforcing  U.S.  laws  and 
international  treaties,  and  performing 
search  and  rescue.  The  Coast  Guard 
supports  the  Department’s  overarching 
goals  of  mobilizing  and  organizing  our 
Nation  to  secure  the  homeland  from 
terrorist  attacks,  natural  disasters,  and 
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other  emergencies.  In  performing  its 
duties,  the  Coast  Guard  has  established 
five  strategic  goals-maritime  safety, 
protection  of  natural  resources, 
maritime  security,  maritime  mobility 
and  national  defense.  In  2008,  the  Coast 
Guard  began  a  strategic  campaign  to 
further  advance  the  safety  of 
recreational  and  commercial  activities 
in  the  maritime  domain  using  focused 
prevention  and  response  programs  and 
activities.  In  partnership  with  other 
federal  agencies,  state  and  local 
governments,  marine  industries,  and 
individual  mariners,  the  Coast  Guard 
advances  the  safety  of  maritime 
communities,  trade,  transportation,  and 
recreational  boating  through  focused 
prevention  and  response  programs. 
Although  much  has  been  achieved, 
developing  comprehensive  maritime 
safety,  security,  and  environmental 
protection  regimes  for  the  nation 
remains  our  most  important  goal. 

The  Coast  Guard  rulemaking  projects 
identified  in  the  Unified  Agenda,  and 
the  five  rules  listed  below,  support  these 
strategic  goals  and  reflect  our  regulatory 
policies. 

Transportation  Worker  Identification 
Credential  (TWIC);  Card  Reader 
Requirements.  The  Coast  Guard 
continues  the  Department’s  work  in  the 
important  area  of  implementing  the 
transportation  security  card 
requirements  found  in  46  U.S.G.  § 

70105.  Under  the  TWIC  final  rule  i.ssued 
on  January  25,  2007,  certain  workers  in 
the  maritime  sector  are  required  to 
undergo  security  threat  assessments  and 
obtain  TWICs.  These  cards  are  used  as 
visual  identity  badges,  and  are  only  read 
electronically  if  the  Coast  Guard 
conducts  spot  checks  or  an  annual 
examination  at  a  vessel  or  facility 
regulated  by  33  GFR  chapter  I, 
subchapter  H.  This  advance  notice  of 
proposed  rulemaking  (ANPRM)  asks 
whether  the  Coast  Guard  should  require 
certain  owners  and  operators  of  these 
vessels  and  facilities  to  also  read  the 
cards  electronically,  including  checking 
for  a  match  of  the  TWIG  holder’s 
fingerprint  with  the  template  stored  on 
the  TWIC.  These  proposed  requirements 
would  be  necessary  in  order  to  ensure 
that  only  the  individual  to  whom  the 
TWIC  was  issued  (and  on  whom  the 
security  threat  assessment  was 
conducted)  is  able  to  use  it  to  gain 
unescorted  access  to  secure  areas  or  to 
hold  their  Coast  Guard  issued  merchant 
mariner  credential.  The  SAFE  Port  Act 
requires  the  Goast  Guard  to  promulgate 
card  reader  regulations.  This  rulemaking 
supports  the  Coast  Guard 


Commandant’s  strategic  goal  of 
maritime  security. 

Vessel  Requirements  for  Notices  of 
Arrival  and  Departure  and  Automatic 
Identification  System.  This  is  a 
regulatory  action  of  particular 
importance  to  the  Coast  Guard  in  the 
Department’s  Fall  2008  Regulatory  Plan. 
Gurrently,  the  Coast  Guard  does  not 
have  a  mechanism  to  capture  vessel, 
crew,  passenger,  or  specific  cargo 
information  on  vessels  less  than  or 
equal  to  300  gross  tons  intending  to 
arrive  at  or  depart  from  U.S.  ports 
unless  they  are  arriving  with  certain 
dangerous  cargo  or  are  arriving  at  a  port 
or  place  within  the  7th  Goast  Guard 
District  (primarily  Florida  and 
surrounding  waters).  To  remedy  this 
situation,  the  Coast  Guard  will  issue  a 
NPRM  that  proposes  to  expand  the 
applicability  of  these  requirements  to 
better  enable  the  Coast  Guard  to 
correlate  vessel  Automatic  Identification 
System  data  with  Notices  of  Arrival  and 
Departure  (NOAD)  data,  enhance  the 
Coast  Guard’s  ability  to  identify  and 
track  vessels,  detect  anomalies,  improve 
navigation  safety,  and  heighten  overall 
maritime  domain  awareness  and 
security.  This  rulemaking  would  expand 
the  applicability  of  NOADs  to  include 
all  foreign  commercial  vessels, 
regardless  of  tonnage,  and  all  U.S. 
commercial  vessels  arriving  from  a 
foreign  port  or  place.  This  rulemaking 
supports  the  Goast  Guard 
Gommandant’s  strategic  goals  of 
maritime  safety  and  maritime  security. 

Implementation  of  the  1995 
Amendments  to  the  International 
Convention  on  Standards  of  Training, 
Certification,  and  Watchkeeping 
(STCW)  for  Seafarers,  1978.  In  1995,  the 
International  Maritime  Organization 
(IMO)  comprehensively  amended  the 
STCW.  The  amendments  came  into 
force  on  February  1, 1997.  This  project 
implements  those  amendments  by 
revising  current  regulations  to  ensure 
that  the  United  States  complies  with 
their  requirements  for  the  training  of 
merchant  mariners,  the  documenting  of 
their  qualifications,  and  watch-standing 
and  other  arrangements  aboard  seagoing 
merchant  ships  of  the  Unites  States. 

This  rulemaking  also  makes  several 
minor  editorial  and  clarification 
changes  throughout  46  CFR  parts  10, 11, 
12,  and  15.  This  project  supports  the 
Coast  Guard  Commandant’s  strategic 
goal  of  maritime  safety. 

Increasing  Passenger  Weight  Standards 
on  Passenger  Vessels.  This  project 
would  develop  a  rule  that  addresses 
both  the  stability  calculations  and  the 
environmental  operating  requirements 


for  certain  domestic  passenger  vessels. 
The  proposed  rule  would  address  the 
outdated  per-person  weight  averages 
that  are  currently  used  in  stability 
calculations  for  certain  domestic 
passenger  vessels.  In  addition,  the 
proposed  rule  would  add  environmental 
operating  requirements  for  domestic 
passenger  vessels  that  could  be 
adversely  affected  by  sudden  inclement 
weather.  This  rulemaking  would 
increase  passenger  safety  by 
significantly  reducing  the  risk  of  certain 
types  of  passenger  vessels  capsizing  due 
to  either  passenger  overloading  or 
operating  these  vessels  in  hazardous 
weather  conditions.  This  rulemaking 
supports  the  Coast  Guard 
Gommandant’s  strategic  goal  of 
maritime  safety. 

Standards  for  Living  Organisms  in 
Ships’  Ballast  Water  Discharged  in  U.S. 
Waters.  This  rulemaking  would  amend 
the  ballast  water  management 
requirements  (33  CFR  part  151  subpart 
D)  and  establish  a  standard  that 
specifies  the  level  of  biological 
treatment  that  must  be  achieved  by  a 
ballast  water  treatment  system  before 
ballast  water  can  be  discharged  into  U.S. 
waters.  The  unintentional  introduction 
of  nonindigenous  species  into  U.S. 
waters  via  the  discharge  of  vessels’ 
ballast  water  has  had  significant  impacts 
to  the  nation’s  aquatic  resources, 
biological  diversity,  and  coastal 
infrastructures.  This  rulemaking  would 
increase  the  Coast  Guard’s  ability  to 
protect  U.S.  waters  against  the 
introduction  of  nonindigenous  species 
via  ballast  water  discharges  and 
supports  the  Goast  Guard 
Commandant’s  strategic  goal  of 
maritime  safety  and  environmental 
stewardship. 

United  States  Customs  and  Border 
Protection 

U.S.  Customs  and  Border  Protection 
(CBP)  is  the  federal  agency  principally 
responsible  for  the  security  of  our 
Nation’s  borders,  both  at  and  between 
the  ports  of  entry  and  at  official 
crossings  into  the  United  States.  CBP 
must  accomplish  its  border  security  and 
enforcement  mission  without  stifling 
the  flow  of  legitimate  trade  and  travel. 
The  primary  mission  of  CBP  is  its 
homeland  security  mission,  that  is,  to 
prevent  terrorists  and  terrorist  weapons 
firom  entering  the  United  States.  An 
important  aspect  of  this  priority  mission 
involves  improving  security  at  our 
borders  and  ports  of  entry,  but  it  also 
means  extending  our  zone  of  security 
beyond  our  physical  borders. 
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CBP  is  also  responsible  for 
administering  laws  concerning  the 
importation  into  the  United  States  of 
goods,  and  enforcing  the  laws 
concerning  the  entry  of  persons  into  the 
United  States.  This  includes  regulating 
and  facilitating  international  trade; 
collecting  import  duties;  enforcing  U.S. 
trade,  immigration  and  other  laws  of  the 
United  States  at  our  borders;  inspecting 
imports,  overseeing  the  activities  of 
persons  and  businesses  engaged  in 
importing;  enforcing  the  laws 
concerning  smuggling  and  trafficking  in 
contraband;  apprehending  individuals 
attempting  to  enter  the  United  States 
illegally;  protecting  our  agriculture  and 
economic  interests  from  harmful  pests 
and  diseasesi  servicing  all  people, 
vehicles  and  cargo  entering  the  United 
States;  maintaining  export  controls;  and 
protecting  U.S.  businesses  from  theft  of 
their  intellectual  property. 

In  carrying  out  its  priority  mission, 
GBP’s  goal  is  to  facilitate  the  processing 
of  legitimate  trade  and  people  efficiently 
without  compromising  security. 
Consistent  with  its  primary  mission  of 
homeland  security,  CBP  published 
several  final  and  proposed  rules  during 
the  last  fiscal  year  and  intends  to 
propose  and  finalize  others  duriug  the 
next  fiscal  year  that  are  intended  to 
improve  security  at  our  borders  and 
ports  of  entry.  We  have  highlighted 
some  of  these  rules  below. 

Electronic  System  for  Travel 
Authorization  (ESTA).  On  June  9,  2008, 
CBP  published  an  interim  final  rule 
amending  Title  8  of  the  Code  of  Federal 
Regulations.  That  rule  implemented  the 
Electronic  System  for  Travel 
Authorization  (ESTA)  for  aliens  who 
wish  to  enter  the  United  States  under 
,  the  Visa  Waiver  Program  (VWP)  at  air  or 
sea  ports  of  entry.  This  rule,  which  was 
effective  August  8,  2008,  establishes 
ESTA  and  delineates  the  data  fields  that 
DHS  has  determined  the  system  will 
collect.  The  rule  requires  that  each  alien 
traveling  to  the  United  States  under  the 
VWP  must  obtain  electronic  travel 
authorization  via  the  ESTA  System  in 
advance  of  such  travel.  VWP  travelers 
may  obtain  the  required  ESTA 
authorization  by  electronically 
submitting  to  CBP  biographic  and  other 
information  as  currently  required  by  the 
I-94W  Nonimmigrant  Alien 
Arrival /Departure  Form.  The  Secretary 
of  Homeland  Security  will  inform  the 
public  of  the  date  on  which  ESTA  is 
mandatory  by  Federal  Register  notice. 
DHS  anticipates  that  the  Secretary  of 
Homeland  Security  will  issue  this 
notice  in  November  2008,  for 
implementation  of  the  mandatory  ESTA 


requirements  on  or  before  January  12, 
2009.  Once  ESTA  is  mandatory,  all 
VWP  travelers  must  either  obtain  travel 
authorization  in  advance  of  travel  under 
ESTA  or  obtain  a  visa  prior  to  traveling 
to  the  United  States. 

This  rule  is  intended  to  fulfill  the 
requirements  of  section  7ll  of  the 
9/11  Act.  By  procedurally  shifting  from 
a  paper  form  to  an  electronic  form  and 
requiring  the  data  in  advance  of  travel, 
CBP  will  be  able  to  determine,  before 
the  alien  departs  for  the  United  States, 
the  eligibility  of  nationals  from  VWP 
countries  and  whether  such  travel  poses 
a  law  enforcement  or  security  risk.  In 
addition  to  fulfilling  a  statutory 
mandate,  the  interim  final  rule  serves 
the  twin  goals  of  promoting  border 
security  and  legitimate  travel  to  the 
United  States.  By  modernizing  the  VWP, 
the  ESTA  is  intended  to  both  increase 
national  security  and  provide  for  greater 
efficiencies  in  the  screening  of 
international  travelers  by  allowing  for 
vetting  of  subjects  of  potential  interest 
well  before  boarding,  thereby  reducing 
traveler  delays  based  on  lengthy 
processes  at  ports  of  entry. 

Western  Hemisphere  Travel  Initiative 
(WHTI).  On  April  3,  2008,  CBP  finalized 
the  second  phase  of  a  joint  DHS  and 
Department  of  State  plan,  known  as 
WHTI,  to  implement  new 
documentation  requirements  for  U.S. 
citizens  and  certain  nonimmigrant 
aliens  entering  the  United  States.  This 
final  rule  identifies  which  documents 
U.S.  citizens  and  nonimmigrant  citizens 
of  Canada,  Bermuda,  and  Mexico  will  be 
required  to  present  when  entering  the 
United  States  from  within  the  Western 
Hemisphere  at  sea  and  Iqnd  ports-of- 
entry.  This  final  rule  is  effective  on  June 
1,  2009.  WHTI  implements 
requirements  of  the  Intelligence  Reform 
and  Terrorism  Prevention  Act  of  2004 
(IRTPA),  as  amended,  which  provides 
that  upon  full  implementation,  U.S. 
citizens  and  certain  classes  of 
nonimmigrant  aliens  may  enter  the 
United  States  only  with  passports  or 
such  alternative  documents  as  the 
Secretary  of  Homeland  Security 
designates  as  satisfactorily  establishing 
identity  and  citizenship. 

Advance  Information  on  Private  Aircraft 
Arriving  and  Departing  the  United 
States.  On  September  18,  2007,  CBP 
published  a  NPRM  titled  “Advance 
Information  on  Private  Aircraft  Arriving 
and  Departing  the  United  States.”  It 
proposes  to  require  that  the  pilot  of  any 
private  aircraft  arriving  in  the  United 
States  from  a  foreign  location  or 
departing  the  United  States  for  a  foreign 
location  provide  an  advance  electronic 


transmission  of  information  to  CBP 
describing  all  of  the  individuals 
traveling  onboard  the  aircraft.  Under  the 
proposal,  the  pilot  must  transmit  this 
information  by  an  electronic  data 
interchange  system  approved  by  CBP. 
CBP  intends  to  publish  a  final  rule 
during  the  next  fiscal  year.  These 
regulations  will  assist  CBP  in 
adequately  and  accurately  assessing 
potential  security  threats  by  private 
aircraft  entering  and  departing  the 
United  States. 

Importer  Security  Filing  and  Additional 
Carrier  Requirements.  On  January  1, 
2008,  CBP  published  an  NPRM  titled 
“Importer  Security  Filing  and 
Additional  Carrier  Requirements.”  It 
would  amend  CBP  regulations  to  require 
carriers  and  importers  to  provide  to 
CBP,  via  a  CBP  approved  electronic  data 
interchange  system,  information 
necessary  to  enable  CBP  to  identify 
high-risk  shipments  to  prevent 
smuggling  and  ensure  cargo  safety  and 
security.  Under  the  proposed  rule, 
importers  and  carriers  must  submit 
certain  information  to  CBP  before  the 
cargo  is  brought  into  the  United  States 
by  vessel.  These  regulations  would 
implement  the  provisions  of  section  203 
of  the  Security  and  Accountability  for 
Every  Port  Act  of  2006  and  section 
343(a)  of  the  Trade  Act  of  2002,  as 
amended  by  the  Maritime 
Transportation  Security  Act  of  2002. 

This  rule  would  improve  CBP’s  risk 
assessment  and  targeting  capabilities, 
while  at  the  same  time,  enabling  the 
agency  to  facilitate  the  prompt  release  of 
legitimate  cargo  following  its  arrival  in 
the  United  States.  The  information 
would  assist  CBP  in  increasing  the 
security  of  the  global  trading  system. 

CBP  intends  to  publish  a  final  rule 
during  the  next  fiscal  year. 

Implementation  of  Guam-CNMI  Visa 
Waiver  Program.  Section  702  of  the 
Consolidated  Natural  Resources  Act  of 
2008  (CNRA)  extends  the  immigration 
laws  of  the  United  States  to  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (CNMI)  and  provides  for  a  joint 
visa  waiver  program  for  travel  to  Guam  . 
and  the  CNMI.  CBP  will  be  issuing  an 
interim  final  rule  to  implement  section 
702  of  tbe  CNRA  by  amending  the 
regulations  to  replace  the  current  Guam 
Visa  Waiver  Program  with  a  new  Guam- 
CNMI  Visa  Waiver  Program. 

Section  403(1)  of  the  Homeland 
Security  Act  transferred  the  former  U.S. 
Customs  Service,  including  functions  of 
the  Secretary  of  the  Treasury  relating 
thereto,  to  tbe  Secretary  of  Homeland 
Security.  As  part  of  the  initial 
organization  of  DHS,  the  Customs 
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Service  inspection  and  trade  functions 
were  combined  with  the  immigration 
and  agricultural  inspection  functions 
and  the  Border  Patrol  and  transferred 
into  CBP.  The  Department  of  the 
Treasury,  however,  retained  regulatory 
authority  of  the  U.S.  Customs  Service 
relating  to  customs  revenue  functions. 

In  addition  to  its  plans  to  continue 
issuing  regulations  to  enhance  border 
security,  CBP,  during  fiscal  year  2009, 
expects  to  continue  to  issue  regulatory 
documents  that  will  facilitate  legitimate 
trade  and  implement  trade  benefit 
programs.  CBP  regulations  regarding  the 
customs  revenue  function  are  discussed 
in  the  regulatory  plan  of  the  Department 
of  the  Treasury. 

Federal  Emergency  Management 
Agency 

The  Federal  Emergency  Management 
Agency’s  (FEMA)  primary  mission  is  to 
reduce  the  loss  of  life  and  property  and 
protect  the  Nation  fi:om  all  hazards, 
including  natural  disasters,  acts  of 
terrorism,  and  other  man-made 
disasters,  by  leading  and  supporting  the 
Nation  in  a  risk-based,  comprehensive 
emergency  management  system  of 
preparedness,  protection,  response, 
recovery,  and  mitigation.  FEMA  is 
leading  the  Nation’s  efforts  to  develop 
and  maintain  an  integrated,  nationwide 
operational  capability  to  prepare  for, 
respond  to,  recover  from,  and  mitigate 
against  hazards,  regardless  of  their 
cause,  in  partnership  with  other  federal 
agencies,  state  and  local  governments, 
volunteer  organizations,  and  the  private 
sector.  The  agency  also  coordinates  and 
implements  the  federal  response  to 
disasters  declared  by  the  President. 

In  fiscal  year  2009,  FEMA  will 
continue  to  promote  the  DHS  Strategic 
Goals  of  awareness,  prevention, 
protection,  response,  and  recovery.  In 
furtherance  of  the  Department’s  and 
agency’s  goals,  FEMA  will  develop 
regulations  that  implement  provisions 
of  the  Post-Katrina  Emergency 
Management  Reform  Act  of  2006 
(PKEMRA)  (Pub.  L.  109-295). 

Disaster  Assistance;  Federal  Assistance 
to  Individuals  and  Households.  The  first 
of  these  rules  will  update  the  current 
interim  rule  entitled  “Disaster 
Assistance;  Federal  Assistance  to 
Individuals  and  Households.”  This 
rulemaking  would  implement  section 
408  of  the  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act, 

42  U.S.C.  §§  5121-5207  (Stafford  Act).  It 
would  also  make  further  revisions  to  44 
CFR  part  206,  subparts  D  (the 
Individuals  and  Households  Program 
(IHP))  and  E.  Among  other  things,  it 


would  implement  section  686  of 
PKEMRA  to  remove  the  IHP  subcaps 
and  implement  section  685  regarding 
semi-permanent  and  permanent  housing 
construction  eligibility;  revise  FEMA’s 
regulations  pursuant  to  section  689  of 
PKEMRA;  and  revise  FEMA’s 
regulations  to  allow  for  the  payment  of 
security  deposits  and  the  costs  of 
utilities,  excluding  telephone  service,  in 
accordance  with  section  689d  of 
PKEMRA.  This  regulation  would  also 
implement  section  689f  of  PKEMRA  by 
authorizing  assistance  to  relocate 
individuals  displaced  from  their 
predisaster  primary  residence,  to  and 
from  alternate  locations  for  short-or 
long-term  accommodations. 

Public  Assistance  Program  regulations. 
FEMA  will  also  work  to  revise  the 
Public  Assistance  Program  regulations 
in  44  CFR  part  206  to  reflect  changes 
made  to  the  Stafford  Act  by  PKEMRA, 
the  Pets  Evacuation  and  Transportation 
Standards  Act  of  2006  (PETS  Act)  (Pub. 
L.  109-308),  the  Local  Community 
Recovery  Act  of  2006  (Pub.  L.  109-218), 
and  the  Security  and  Accountability  for 
Every  Port  Act  of  2006  (SAFE  Port  Act) 
(Pub.  L.  109-347),  and  to  make  other 
substantive  and  nonsubstantive 
clarifications  and  corrections.  The 
proposed  changes  will  expand 
eligibility  to  include  performing  arts 
facilities  and  community  arts  centers 
pursuant  to  section  688  of  PKEMRA; 
include  education  in  the  list  of  critical 
services  pursuant  to  section  689h  of 
PKEMRA,  thus  allowing  private 
nonprofit  educational  facilities  to  be 
eligible  for  restoration  funding;  add 
accelerated  Federal  assistance  to 
available  assistance  and  precautionary 
evacuations  to  activities  eligible  for 
reimbursement  pursuant  to  section  681 
of  PKEMRA,  include  household  pets 
and  service  animals  in  essential 
assistance  pursuant  to  section  689  of 
PKEMRA  and  section  4  of  the  PETS  Act, 
provide  for  expedited  payments  of  grant 
assistance  for  the  removal  of  debris 
pursuant  to  section  610  of  the  SAFE 
Port  Act,  and  allow  for  a  contract  to  be 
set  aside  for  award  based  on  a  specific 
geographic  area  pursuant  to  section  2  of 
the  Local  Community  Recovery  Act  of 
2006.  Other  changes  include  the 
addition  or  revision  of  requirements  to 
improve  the  Public  Assistance  grant 
application  process. 

Special  Community  Disaster  Loans 
(SCDL)  Program.  In  addition,  FEMA 
intends  to  propose  a  revision  to  the 
Special  Community  Disaster  Loans 
(SCDL)  Program  to  implement  loan 
cancellation  provisions  for  SCDLs 
provided  by  FEMA  to  local  governments 


in  the  Gulf  region  following  Hurricanes 
Katrina  and  Rita.  This  rule  would  not 
result  in  the  automatic  cancellation  of 
all  SCDLs.  Instead,  it  would  propose 
procedures  and  requirements  for 
governments  who  received  SCDLs  to 
apply  for  cancellation  of  loan 
obligations  as  authorized  by  section 
4502  of  the  U.S.  Troop  Readiness, 
Veterans’  Care,  Katrina  Recovery,  and 
Iraq  Accountability  Appropriations  Act, 
2007  (Pub.  L.  110-28).  The  proposed 
procediures  would  provide  FEMA  with 
information  that  would  then  be  used  to 
determine  when  cancellation  of  a  SCDL, 
in  whole  or  in  part,  is  warranted.  The 
proposed  rule  would  not  apply  to  any 
loans  made  under  FEMA’s  traditional 
Community  Disaster  Loans  Program 
which  is  governed  under  separate 
regulations. 

United  States  Immigration  and  Customs 
Enforcement 

The  mission  of  the  U.S.  Immigration 
and  Customs  Enforcement  (ICE)  is  to 
prevent  the  movement  across  borders  of 
people,  money,  and  materials  that  could 
harm  our  Nation  and  its  people;  prevent 
violations  of  immigration  law  by 
terrorists,  criminals,  and  others  who 
exploit  us  by  entering  and  remaining  in 
the  country  illegally;  and  mitigate  risks 
to  national  security  at  home  and  abroad. 

During  fiscal  year  2005,  ICE  will 
pursue  rulemakings  that  implement 
major  components  of  the  President’s 
and  Department’s  Strategic  Goals. 
Specifically,  ICE  will  focus  on  two 
critical  areas:  improving  the  tracking  of 
foreign  students,  particularly  alien  flight 
training  students;  and  fully 
implementing  the  certification, 
oversight,  and  recertification  of  schools 
certified  by  the  Student  and  Exchange 
Visitor  Program  (SEVP)  for  attendance 
by  F  and/or  M  nonimmigrant  students. 

Amendment  of  Flight  Training 
Regulations  for  F  and  M  Nonimmigrants 
and  to  Transition  f  Flight  Programs  of 
the  Department  of  State  to  M  Flight 
Programs  with  the  Department  of 
Homeland  Security.  ICE  will  transition 
all  J  flight  training  programs  from 
Department  of  State  designation  to  DHS 
(i.e.,  SEVP  certification);  and  promote 
international  flight  safety  by  modifying 
regulations  to  expand  practical  training 
opportunities  for  those  in  alien  flight 
training  programs.  As  a  matter  of 
national  security,  it  is  important  that 
DHS  provide  efficient  and  effective 
oversight  of  flight  training  programs. 

Student  and  Exchange  Visitor  Program 
(SEVP).  ICE  will  also  amend  regulations, 
located  at  8  CFR  214.3  and  214.4,  which 
govern  certification,  oversight  and 
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recertification  of  schools  certified  by 
SEVP  for  attendance  by  F  and/or  M 
nonimmigrant  students.  The  rule  will 
clarify  the  criteria  for  initial 
certification,  compliance,  and 
recertification  of  SEVP-certified  schools 
every  two  years. 

Transportation  Security  Administration 

The  Transportation  Security 
Administration  (TSA)  protects  the 
Nation’s  transportation  systems  to 
ensure  ftoedom  of  movement  for  people 
and  commerce.  TSA  is  committed  to 
continuously  setting  the  standard  for 
excellence  in  transportation  security 
through  its  people,  processes,  and 
technology  as  we  work  to  meet  the 
immediate  and  long-term  needs  of  the 
transportation  sector. 

In  fiscal  year  2009,  TSA  will  promote 
the  DHS  Strategic  Goals  of  awareness, 
prevention,  protection,  response,  and 
service  by  emphasizing  regulatory 
efforts  that  allow  TSA  to  better  identify, 
detect,  and  protect  against  threats 
against  various  modes  of  the 
transportation  system,  while  facilitating 
the  efficient  movement  of  the  traveling 
public,  transportation  workers,  and 
cargo. 

Screening  of  Air  Cargo.  TSA  is 
developing  a  rulemaking  that  codifies  a 
statutory  requirement  of  the  9/11  Act 
that  TSA  establish  a  system  to  screen 
100%  of  cargo  transported  on  passenger 
aircraft  by  August  3,  2010.  To  assist  in 
carrying  out  this  mandate,  TSA  is 
establishing  a  voluntary  program  under 
which  it  will  certify  cargo  screening 
facilities  to  screen  cargo  according  to 
TSA  standards  prior  to  its  being 
tendered  to  aircraft  operators  for 
carriage  on  passenger  aircraft. 

Large  Aircraft  Security  Program 
(General  Aviation  (GA)).  In  addition, 
TSA  plans  to  amend  current  aviation 
transportation  security  regulations  to 
enhance  the  security  of  general  aviation 
by  expanding  the  scope  of  current 
requirements  and  by  adding  new 
requirements  for  certain  large  aircraft 
operators  and  airports  serving  those 
aircraft.  To  date,  the  government’s  focus 
with  regard  to  aviation  security 
generally  has  been  on  air  carriers  and 
commercial  operators.  As  vulnerabilities 
and  risks  associated  with  air  carriers 
and  commercial  operators  have  been 
reduced  or  mitigated,  terrorists  may 
perceive  that  GA  aircraft  are  more 
vulnerable  and  may  view  them  as 
attractive  targets.  This  rule  would 
enhance  aviation  security  by  requiring 
operators  of  aircraft  with  a  maximum 
certificated  takeoff  weight  above  12,500 
pounds  (“large  aircraft’’)  to  adopt  a 


security  program  and  to  undertake  other 
security  measures.  The  rule  would  also 
impose  security  requirements  on  certain 
airports  that  serve  large  aircraft  to  adopt 
security  programs. 

Security  Training  for  Non-Aviation 
Modes.  TSA  also  will  issue  regulations 
to  enhance  the  security  of  several  non¬ 
aviation  modes  of  transportation,  in 
accordance  with  the  requirements  of  the 
9/11  Act.  In  particular,  TSA  will  issue 
regulations  requiring  freight  railroads, 
passenger  railroads,  mass  transportation 
system  operators,  and  over-the-road  bus 
operators  to  conduct  security  training 
for  certain  of  their  employees. 

Aircraft  Repair  Station  Security.  TSA 
will  be  promulgating  regulations  to 
require  foreign  repair  stations  that  are 
certificated  by  the  Federal  Aviation 
Administration  (FAA)  under  14  CFR 
Part  145  to  adopt  and  implement 
standard  security  programs  and  to 
comply  with  security  directives  issued 
by  TSA.  The  rule  also  proposes  to 
codify  the  scope  of  TSA’s  existing 
inspection  program  and  to  require 
regulated  parties  to  allow  DHS  officials 
to  enter,  inspect,  and  test  property, 
facilities,  and  records  relevant  to  repair 
stations.  This  rulemaking  action 
implements  section  1616  of  the  9/11 
Act. 

DHS  Regulatory  Plan  for  Fiscal  Year 
2009 

A  more  detailed  description  of  the 
priority  regulations  that  comprise  DHS’s 
Fall  2008  Regulatory  Plan  follows. 


DHS — Office  of  the  Secretary  (OS) 


FINAL  RULE  STAGE  ' 


45.  COLLECTION  OF  ALIEN 
BIOMETRIC  DATA  UPON  EXIT  FROM 
THE  UNITED  STATES  AT  AIR  AND 
SEA  PORTS  OF  DEPARTURE;  UNITED 
STATES  VISITOR  AND  IMMIGRANT  . 
STATUS  INDICATOR  TECHNOLOGY 
PROGRAM  (US-VISIT) 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Unfunded  Mandates: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 

Legal  Authority: 

8  use  1101  to  1104;  8  USe  1182;  8 

use  1184  to  1185  (pursuant  to  EO 
13323);  8  USe  1221;  8  USe  1365a, 


1365b;  8  USe  1379;  8  USe  1731  to 
1732 

CFR  Citation: 

8  eFR  215.1;  8  CFR  231.4 
Legal  Deadline: 

None 

Abstract: 

DHS  established  the  United  States 
Visitor  and  Immigrant  Status  Indicator 
Technology  Program  (US-VISIT)  in 
accordance  with  a  series  of  legislative 
mandates  requiring  that  DHS  create  an 
integrated  automated  entry-exit  system 
that  records  the  arrival  and  departure 
of  aliens;  verifies  aliens’  identities;  and 
authenticates  travel  documents.  On 
January  5,  2004,  DHS  published  an 
Interim  Final  Rule  in  the  Federal 
Register  at  69  FR  468  authorizing  the 
Secretary  of  Homeland  Security  to 
require,  in  part,  certain  aliens  to 
provide  fingerprints,  photograph[s],  or 
other  biometric  identifiers, 
documentation  of  immigration  status  in 
the  United  States,  and  other  such 
evidence  as  may  be  required  to 
determine  the  alien’s  identity  and 
whether  he  or  she  has  properly 
maintained  immigration  status  while  in 
the  United  States  at  the  time  of 
departure  from  the  United  States.  The 
Interim  Rule  authorized  the 
establishment  of  pilot  programs  at  up 
to  fifteen  air  and  sea  ports  of  entry  to 
evaluate  the  implementation  of  this 
departure  procedure.  That  evaluation 
pilot  has  been  completed  and  this  rule 
establishes  procedures  for  collection  of 
biometrics  from  aliens  departing  the 
United  States  from  air  or  sea  ports.  This 
rule  removes  the  limit  on  the  collection 
of  this  information  from  the  15 
locations  of  the  pilot  programs  and 
authorizes  implementation  at  all  air 
and  sea  ports  of  entry.  This  rule 
requires  aliens  to  provide  biometric 
identifiers  at  entry  to  provide  biometric 
identifiers  upon  departure  at  any  air 
and  sea  port  of  entry  at  which  facilities 
exist  to  collect  such  information. 

Statement  of  Need: 

This  rule  establishes  an  exit  system  at 
all  air  and  sea  ports  of  departure  in 
the  United  States.  This  rule  requires 
aliens  subject  to  United  States  Visitor 
and  Immigrant  Status  Indicator 
Technology  Program  biometric 
requirements  upon  entering  the  United 
States  to  also  provide  biometric 
identifiers  prior  to  departing  the  United 
States  from  air  or  sea  ports  of 
departure. 

Anticipated  Cost  and  Benefits: 

Economic  analysis  under  development. 
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Timetable: 

Action  Date  FR  Cite 

NPRM  04/24/08  73  FR  22065 

NPRM  Comment  06/23/08 

Period  End 

Other/Final  Rule  04/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

URL  For  More  Information: 

www.regulations.gov 

URL  For  Public  Comments: 

www.regulations.gov 

Agency  Contact: 

Helen  DeThomas 

Management  and  Programs  Analyst 
Department  of  Homeland  Security 
1616  N.  Fort  Myer  Drive 
Arlington,  VA  22203 
Phone:  202  298-5173 
Email:  helen.dethomas@dhs.gov 

Related  RIN:  Previously  reported  as 
1650-AA04 

RIN:  1601-AA34 


DHS-OS 

46.  UNITED  STATES  VISITOR  AND 
IMMIGRANT  STATUS  INDICATOR 
TECHNOLOGY  PROGRAM  (US-VISIT), 
ENROLLMENT  OF  ADDITIONAL 
ALIENS  IN  US-VISIT 

Priority: 

Other  Significant.  Major  under  5  USC 
801. 

Legal  Authority: 

PL  106-215,  sec  2(a),  114  Stat  337  (June 
15,  2000);  PL  106-396,  sec  205,  114 
Stat  1637,  1641  (October  30,  2000);  PL 
107-56,  sec  114,  115  Stat  271,  553 
(October  26,  2001);  PL  107-173,  sec 
302,  116  Stat  543,  552  (May  14,  2002) 

CFR  Citation; 

8  CFR  215.8;  8  CFR  235.1 
Legal  Deadline: 

None 

Abstract: 

In  2003,  the  Department  of  Homeland 
Security  established  the  United  States 
Visitor  and  Immigrant  Status 
Technology  Program  (US-VISIT),  whose 
objective  is  to  create  and  maintain  an 


integrated,  automated  entry-exit  system 
that  records  the  arrival  and  departure 
of  aliens,  verifies  their  identities,  and 
authenticates  their  travel  documents 
through  comparison  of  biometric 
identifiers.  The  goals  of  the  US-VISIT 
program  are  to  enhance  the  security  of 
United  States  citizens  and  visitors  to 
the  United  States,  facilitate  legitimate 
travel  and  trade,  ensure  the  integrity  of 
the  United  States  immigration  system, 
and  protect  the  privacy  of  visitors  to 
the  United  States.  In  its  early  stages, 
US-VISIT  applied  only  to 
nonimmigrants  with  visas  and  to  those 
who  did  not  require  a  visa  as  they  were 
entering  under  the  Visa  Waiver 
Program.  This  rule  would  amend  DHS 
regulations  to  provide  that  all  aliens, 
including  Lawful  Permanent  Residents, 
may  be  enrolled  into  US-VISIT,  with 
the  exception  of  Canadian  citizens 
entering  the  United  States  as  either  B- 
1  visitors  for  business  or  B-2  visitors 
for  pleasure,  or  these  categories  of  alien 
expressly  exempt  by  statute  or 
regulation. 

Statement  of  Need: 

On  July  27,  2006,  DHS  published  a 
proposed  rule  in  the  Federal  Register 
that  outlined  DHS’  plan  to  begin 
enrolling  additional  groups  of  aliens 
into  the  US-VISIT  biometric  screening 
protocol.  (US-VISIT  is  an  integrated, 
automated  entry-exit  system  that 
records  the  arrival  and  departure  of 
aliens,  verifies  aliens’  identities,  and 
authenticates  aliens’  travel  documents 
through  the  comparison  of  biometric 
identifiers.)  The  expansion  of  US-VISIT 
biometric  screening  to  these  additional 
groups  is  needed  in  order  to  verify  the 
identity  and  authenticity  of  aliens 
presenting  United  States  issued  travel 
documents  upon  an  application  for 
admission.  The  expansion  is  consistent 
with  the  implementation  of  the  US- 
VISIT  program  to  date,  which  has  taken 
an  incremental,  phased-in  approach  to 
the  biometric  screening  of  aliens 
applying  for  admission  to  and  exiting 
from  the  United  States.  This  expansion 
will  encompass  the  majority  of  aliens 
to-date  not  undergoing  biometric 
screening  by  the  US-VISIT  program. 

Summary  of  Legal  Basis;. 

While  the  establishment  of  the  US- 
VISIT  program  is  found  in  the 
provisions  of  several  public  laws,  the 
abstracts  of  which  have  been  discussed 
in  several  rulemakings  (See  69  FR 
53318,  for  example),  the  authority  for 
the  expansion  of  the  program  to 
additional  alien  groups  may  be  found 
in  section  302(b)(2)  of  the  Enhanced 
Border  Security  and  Visa  Entry  Reform 


Act  of  2002,  Public  Law  107-173,  116 
Stat.  543,  552  (May  14,  2002).  This 
section  of  law  requires  the  United 
States  to  install  at  all  ports  of  entry 
equipment  and  software  that  allows  for 
the  biometric  comparison  and 
authentication  of  all  United  States  visas 
and  all  machine-readable,  tamper-  ‘ 
resistant  travel  and  entry  documents 
that  are  issued  to  aliens.  The 
installation  of  the  needed  equipment 
and  software  is  complete. 

Timetable: 

Action  Date  FR  Cite 

NPRM  07/27/06  71  FR  42605 

NPRM  Comment  08/28/06 
Period  End 

Final  Rule  11/00/08 

Regulatory  Flexibility  Analysis 
Required: 

No 

Smali  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

URL  For  More  Information: 

www.regulations.gov 

URL  For  Public  Comments: 

www.regulations.gov 

Agency  Contact: 

Helen  DeThomas 

Management  and  Programs  Analyst 
Department  of  Homeland  Security 
1616  N.  Fort  Myer  Drive 
Arlington,  VA  22203 
Phone:  202  298-5173 
Email:  helen.dethomas@dhs.gov 

Related  RIN:  Previously  reported  as 

1650-AA06 

RIN:  1601-AA35 


DHS — U.S.  Citizenship  and 
Immigration  Services  (USCIS) 


PROPOSED  RULE  STAGE 


47.  •  DOCUMENTS  AND  RECEIPTS 
ACCEPTABLE  FOR  EMPLOYMENT 
ELIGIBILITY  VERIFICATION 

Priority: 

Other  Significant 

Legal  Authority: 

8  U.S.C.  1101;  8  U.S.C.  1103;  8  U.S.C. 
1324a 

CFR  Citation: 

8  CFR  274a 
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Legal  Deadline: 

None 

Abstract: 

This  rule  proposes  amendments  to 
regulations  governing  the  types  of 
acceptable  identity  and  employment 
authorization  documents  that 
employees  may  present  to  their 
employers  for  completion  of  the  Form 
1-9,  Employment  Eligibility  Verification. 
The  purpose  of  this  proposed  rule  is 
to  further  improve  the  integrity  of  the 
employment  eligibility  verification 
process  by  adding  safeguards  and 
ensuring  that  the  list  of  acceptable 
identity  and  employment  authorization 
documents  contains  secure  and  fraud- 
resistant  documents. 

Statement  of  Need: 

To  further  improve  the  integrity  of  the 
employment  eligibility  verification 
process,  and  to  ensure  that  the  list  of 
acceptable  identity  and  employment 
authorization  documents  contain  secure 
and  fi-aud-resistant  documents. 

Summary  of  Legal  Basis: 

All  employers  and  agricultural 
recruiters  and  referrers  for  a  fee 
(collectively  referred  to  as 
“employer(s)”)  are  required  to  verify 
the  identity  and  employment 
authorization  of  each  individual  they 
hire  for  employment  in  the  United 
States,  regardless  of  the  individual’s 
citizenship.  (See  Immigration  and 
Nationality  Act  (INA)  section 
274A(a)(l)(B),  8  U.S.C.  1324a(a)(l)(B)). 

As  part  of  the  verification  process, 
employers  must  complete  Form  1-9, 
Employment  Eligibility  Verification, 
retain  the  form  for  a  statutorily- 
established  period  of  time,  and  make 
the  form  available  for  inspection  by 
certain  government  officials.  (See  INA 
section  274A(b),  8  U.S.C.  1324a(b):  8 
CFR  274a.2). 

The  documents  designated  as 
acceptable  for  the  Form  1-9  are  divided 
among  three  lists: 

•  List  A — documents  that  establish 
both  identity  and  employment 
authorization; 

•  List  B — documents  that  establish  only 
identity;  and 

•  List  C — documents  that  establish  only 
employment  authorization. 

(See  INA  sections  274A(b)(l)(B),(C)  and 
(D),  8  U.S.C.  1324a(b)(l)(B),(C);  8  CFR 
274a.2(B)(l)(v)(A),  B)  and  (C)). 

Additionally,  DHS  possesses  statutory 
authority  to  prohibit  or  place 
conditions  on  the  use  of  documents 


establishing  the  employment 
authorization  or  identity  of  individuals 
for  Form  1-9  purposes  if  DHS  finds,  by 
regulation,  that  such  documents  do  not 
reliably  establish  employment 
authorization  or  identity  or  are  being 
used  fraudulently  to  an  unacceptable 
degree.  (See  INA  section  274A(b)(l)(E), 
8  U.S.C.  1324a(b)(l)(E)). 

The  changes  proposed  in  this  rule  are 
not  required  by  statute  or  court  order. 

Alternatives: 

This  proposed  rule  requests  input  from 
the  public  on  what  alternatives,  if  any, ' 
DHS  should  consider.  The  proposed 
rule  also  requests  that  any  alternatives 
suggested  should  include  the  costs  and 
benefits  of  those  alternatives,  as  well 
as  the  effect  on  small  entities. 

Anticipated  Cost  and  Benefits: 

There  are  significant  unquantifiable 
benefits. 

The  proposal  provides  details  and 
specificity  on  acceptable  identity  and 
employment  authorization  documents, 
which  are  not  present  in  the  legislation 
or  current  regulations. 

Cost  Analysis. 

The  cost  benefit  analysis  of  this 
proposed  rule  will  be  provided  to  the 
Office  of  Management  and  Budget 
(OMB)  and  w'ill  be  available  for  review 
in  the  public  docket  for  this  rulemaking 
at  www.regulations.gov  once  this 
proposed  rule  is  published  in  the 
Federal  Register. 

Risks: 

An  employment  eligibility  verification 
system  that  relies  on  a  wide  range  of 
documents  may  result  in 
misapplication  of  the  employment 
eligibility  verification  requirements.  In 
addition,  a  complicated  system  may 
encourage  fraud  and  result  in 
individuals  who  are  authorized  to  work 
in  the  United  States  being  displaced  by 
unauthorized  individuals. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

NPRM  Comment  12/00/08 

Period  End 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

None 


Agency  Contact: 

Miriam  Hetfield 

Branch  Chief,  E-Verify  Operations 
Department  of  Homeland  Security 
U.S.  Citizenship  and  Immigration 
Services 
Suite  8202 

490  L’Enfant  East  SW. 

Washington,  DC  20024 
Phone:  202  358-7777 
Email:  miriam.hetfield@dhs.gov 

Related  RIN:  Related  to  1615-AB69 
RIN:  1615-AB72 


DHS— USCIS 

48.  •  COMMONWEALTH  OF  THE 
NORTHERN  MARIANA  ISLANDS 
TRANSITIONAL  NONIMMIGRANT 
INVESTOR  CLASSIFICATION 

Priority: 

Other  Significant 

Legal  Authority: 

8  U.S.C.  1101;  8  U.S.C.  1102;  8  U.S.C. 
1103;  8  U.S.C.  1182;  8  U.S.C.  1184;  8 
U.S.C.  1186a 

CFR  Citation: 

8  CFR  214 

Legal  Deadline: 

None 

Abstract: 

On  May  8,  2008,  Public  Law  110-229, 
Commonwealth  Natural  Resources  Act, 
established  a  transitional  period  for  the 
application  of  the  Immigration  and 
Nationality  Act  (INA)  to  the 
Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI).  Although  the 
CNMI  is  subject  to  most  U.S.  laws,  the 
CNMI  has  administered  its  own 
immigration  system  under  the  terms  of 
its  1976  covenant  with  the  United 
States.  The  Department  of  Homeland 
Security  is  proposing  to  amend  its 
regulations  by  creating  a  new  E2  CNMI 
Investor  classification  for  the  duration 
of  the  transition  period.  These 
temporary  provisions  are  necessary  to 
reduce  the  potential  harm  to  the  CNMI 
economy  before  these  foreign  workers 
and  investors  are  required  to  convert 
into  U.S.  immigrant  or  nonimmigrant 
visa  classifications. 

Statement  of  Need: 

This  proposed  rule  responds  to  a 
Congressional  mandate  that  requires  the 
Federal  Government  assume 
responsibility  for  visas  for  entry  to 
CNMI  by  foreign  investors.  This 
proposed  rule  will  reduce  the  degree 
of  fraud  in  visas  to  CNMI  and  the  threat 
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to  homeland  security  posed  by 
terrorists  trying  to  enter  CNMI  with 
fraudulent  visas  as  a  gateway  to  the 
continental  United  States. 

Summary  of  Legal  Basis: 

This  proposed  rule  is  based  upon  a 
Congressional  mandate  to  publish 
regulations  to  implement  the 
nonimmigrant  investor  visa  provisions 
of  the  Consolidated  Natural  Resources 
Act  of  2008  (  Pub.L.  110-229).  This 
public  law  extends  the  immigration 
laws  of  the  United  States  to  the  CNMI. 
Public  Law  110-229  authorizes  the 
Secretary  of  Homeland  Security  to 
classify  an  alien  as  a  CNMI-only 
nonimmigrant  under  section 
101(a)(15)(E)(ii)  of  the  Immigration  and 
Nationality  Act  (Act)  (8  U.S.C. 
1101(a)(15){E)(ii))  if  the  alien  meets  the 
requirements  of  the  Act. 

Alternatives: 

In  light  of  the  potential  adverse 
economic  impact  of  such  limitations 
and  the  goal  of  limiting  adverse 
economic  impact  on  the  CNMI,  such 
limiting  options  were  not  chosen.  DHS 
chose  the  broadest  interpretation 
possible,  whereby  long-term  business 
investors,  perpetual  foreign  investors 
and  foreign  retiree  investors  would  be 
eligible  for  CNMI  E-2  Investor  status, 
because  it  believes  such  an 
interpretation  is  most  in  keeping  with 
the  mandate  to  limit  adverse  economic 
impact. 

Anticipated  Cost  and  Benefits: 

Public  Costs: 

This  rule  reduces  the  employer’s 
annual  cost  by  $200  per  year  ($500  - 
■$300),  plus  any  further  reduction 
caused  by  eliminating  the  paperwork 
burden  associated  with  the  CNMI’s 
process.  In  2006  —  2007,  there  were 
464  long-term  business  entry  permit 
holders  and  20  perpetual  foreign 
investor  entry  permit  holders  and 
retiree  investor  permit  holders,  totaling 
484,  or  approximately  500  foreign 
registered  investors.  The  total  savings 
to  employers  from  this  rule  is  thus 
expected  to  be  $100,000  per  year  ($500 
X  $200). 

Cost  to  the  Federal  Government: 

The  yearly  Federal  Government  cost  is 
estimated  at  $42,310. 

Benefits: 

The  potential  abuse  of  the  visa  system 
by  those  seeking  to  illegally  emigrate 
from  the  CNMI  to  Guam  or  elsewhere 
in  the  United  States  reduces  the 
integrity  of  the  United  States 
immigration  system  by  increasing  the 


ease  by  which  aliens  may  unlawfully 
enter  the  United  States  through  the 
CNMI.  Federal  oversight  and 
regulations  of  CNMI  foreign  investors 
should  help  reduce  abuse  by  foreign 
employees  in  the  CNMI,  and  should 
help  reduce  the  opportunity  for  aliens 
to  use  the  CNMI  as  an  entry  point  into 
the  United  States. 

Conclusion: 

This  proposed  rule  responds  to  a 
Congressional  mandate  that  requires  the 
Federal  Government  to  assume 
responsibility  for  all  immigration  to  the 
CNMI  by  foreign  investors,  whether 
temporary  or  permanent.  This  proposed 
rule  will  implement  this  mandate  and 
thus  contribute  to  U.S.  homeland 
security. 

Risks: 

This  proposed  regulation  attempts  to 
mitigate  potential  harm  to  the  CNMI 
economy  before  the  CNMI  foreign 
investors  are  required  to  convert  into 
United  States  immigrant  or 
nonimmigrant  visa  classifications.  The 
regulation  is  intended  to  assist  CNMI 
investment  permit  holders  to  convert 
from  their  current  status  to  a  status 
covered  under  the  Act  during  the 
transition  period  while  considering 
their  contributions  to  the  well-being  of 
the  CNMI  economy.  Data  gathered  by 
the  GAO  suggests  that  perpetual  foreign 
investors  and  long-term  business  permit 
holders  invested  at  lea.st  $72  million  in 
the  CNMI  in  2006  and  2007.  The 
proposed  regulation  attempts  to  reduce 
the  risk  of  losing  substantial 
investments  by  including  a  majority  of 
CNMTs  current  investor  categories 
under  the  new  E2  CNMI  classification. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

NPRM  Comment  12/00/08 

Period  End 

Regulatory  Flexibility  Analysis 
Required: 

No 

Government  Levels  Affected: 

None 

Additional  Information: 

CIS  No.  2458-08 


Agency  Contact: 

Steven  Viger 

Department  of  Homeland  Security 
U.S.  Citizenship  and  Immigration 
Services 

20  Massachusetts  Ave.,  NW 
Washington,  DC  20529 
Phone:  202  272-1470 
Email:  steven.w.viger@dhs.gov 

RIN:  1615-AB75 


DHS— USCIS 

49.  •  COMMONWEALTH  OF  THE 
NORTHERN  MARIANA  ISLANDS 
TRANSITIONAL  WORKERS 
CLASSIFICATION 

Priority: 

Other  Significant 

Legal  Authority: 

PL  110-229 
CFR  Citation: 

8  CFR  214.2 
Legal  Deadline: 

None 

Abstract: 

This  rule  proposes  to  implement 
provisions  of  the  Consolidated  Natural 
Resources  Act  of  2008  to  provide  for 
a  transition  for  a  sizable  population  of 
temporary  workers  in  the 
Commonwealth  of  Northern  Mariana 
Islands  (CNMI)  to  workers  admitted 
under  the  Immigration  and  Nationality 
Act. 

Statement  of  Need: 

This  rule  is  required  by  a  statute  that 
requires  the  Federal  Government  to 
assume  responsibility  for  visas  for  entry 
to  the  CNMI  by  non-resident  workers. 

Summary  of  Legal  Basis: 

The  Consolidated  Natural  Resources 
Act  of  2008  (CNRA),  P.L.  110-229, 
enacted  on  May  8,  2008,  extends  the 
Immigration  and  Nationality  Act  (INA) 
in  full  to  the  Commonwealth  of 
Northern  Mariana  Islands. 

Alternatives: 

This  rule  is  required  by  statute  and 
alternatives  were  not  considered. 

Anticipated  Cost  and  Benefits: 

Each  of  the  estimated  22,000  CNMI 
transitional  workers  will  be  required  to 
pay  a  $320  fee  per  year,  for  an 
annualized  cost  to  the  affected  public 
of  $7  million. 
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Risks; 

The  effect  of  this  rule  on  the  CNMI 
economy  is  uncertain  at  this  point.  The 
Senate  Report  of  Public  Law  110-229 
states  that  there  are  risks  to  the 
homeland  security  as  a  result  of  the 
lack  of  integrity  in  the  CNMI 
immigration  system  that  resulted  in  the 
passage  of  the  legislation  requiring  this 
rule’s  promulgation. 

Timetable: 

Action  Date  FR  Cite 

NPRM  12/00/08 

NPRM  Comment  01/00/09 

Period  End 

Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

State 

Agency  Contact: 

Sophia  Cox 

Department  of  Homeland  Security 
U.S.  Citizenship  and  Immigration 
Services 

20  Massachusetts  Avenue  NW.,  2nd  Floor 
Washington,  DC  20529 
Phone:  202  272-1522 
Email:  sophia.cox@dhs.gov 
RIN:  1615-AB76 


DHS— USCIS 


FINAL  RULE  STAGE 


50.  CHANGES  TO  REQUIREMENTS 
AFFECTING  H-2A  NONIMMIGRANTS 

Priority: 

Other  Significant 

Legal  Authority: 

8  use  1101  and  1102 
CFR  Citation: 

8  CFR  214;  8  CFR  274a 
Legal  Deadline: 

None 

Abstract: 

U.S.  Citizenship  and  Immigration 
Services  is  amending  the  regulations 
affecting  temporary  and  seasonal 
agricultural  workers  within  the  H-2A 
nonimmigrant  category  and  their  U.S. 
employers.  The  rule  relaxes  the  current 
limitations  on  the  ability  of  U.S. 
employers  to  petition  unnamed 
agricultural  workers  to  come  to  the 
United  States  and  makes  related 


changes  to  the  evidentiary  requirements 
for  such  petitions.  In  addition,  the  rule 
revises  the  current  limitations  on 
agricultural  workers’  length  of  stay, 
including:  Redefining  “temporary 
employment;’’  lengthening  the  amount 
of  time  an  agricultural  worker  may 
remain  in  the  United  States  after  their 
H-2A  nonimmigrant  status  has  expired; 
and  shortening  the  time  period  that  an 
agricultural  worker  whose  H-2A 
nonimmigrant  status  has  expired  must 
wait  before  he  or  she  is  eligible  to 
obtain  H-2A  nonimmigrant  status  again. 
Finally,  this  rule  provides  for 
temporary  employment  authorization  to 
agricultural  workers  seeking  an 
extension  of  their  H-2A  nonimmigrant 
status  through  a  different  U.S. 
employer.  These  changes  are  necessary 
to  encourage  and  facilitate  the  lawful 
employment  of  foreign  agricultural 
workers. 

Statement  of  Need: 

The  final  rule  removes  certain 
limitations  on  H-2A  employers  and 
adopts  streamlining  measures  in  order 
to  encourage  and  facilitate  the  lawful 
employment  of  foreign  temporary  and 
seasonal  agricultural  workers.  The  final 
rule  also  addresses  concerns  regarding 
the  integrity  of  the  H-2A  program  and 
sets  forth  several  conditions  to  prevent 
fraud  and  to  protect  laborers’  rights. 

The  purpose  of  the  final  rule  is  to 
provide  agricultural  employers  with  an 
orderly  and  timely  flow  of  legal 
workers,  thereby  decreasing  their 
reliance  on  unauthorized  workers, 
while  protecting  the  rights  of  laborers. 

Summary  of  Legal  Basis: 

The  H-2A  nonimmigrant  classification 
applies  to  aliens  who  are  coming  to  the 
United  States  temporarily  to  perform 
agricultural  labor  or  services  of  a 
temporary  or  seasonal  nature.  INA 
section  101(aKl5)(H)(ii){a),  8  U.S.C. 
1101(aKl5)(H){ii)(a). 

Alternatives: 

Since  DHS  does  not  foresee  the  rule 
having  a  significant  economic  impact 
on  small  entities,  this  rule  does  not  put 
forth  significant  alternatives  to 
minimize  impacts. 

Anticipated  Cost  and  Benefits; 

USCIS  funds  the  cost  of  processing  , 
applications  and  petitions  for 
immigration  and  naturalization  benefits 
and  services,  and  USCIS’  associated 
operating  costs,  by  charging  and 
collecting  fees.  For  each  Form  1-129 
USCIS  charges  a  filing  fee  of  $320.  This 
rule  does  not  change  that  fee,  thus,  the 
fee  impacts  of  this  rule  on  each 


petitioning  firm  are  neutral.  The 
enhancements  in  this  rule  are  expected 
to  increase  the  number  of  H-2A 
petitions  per  year  by  an  estimated 
3,600.  Thus  aggregate  petition  fees  for 
H-2A  employees  as  a  result  of  this  rule 
are  expected  to  increase  by  $1,152,000. 

This  rule  will  benefit  applicants  by: 

—  Reducing  delays  caused  by  IBIS 
checks  holding  up  the  petition 
application  process. 

—  Reducing  disruption  of  the  life  and 
affairs  of  H-2A  workers  in  the  United 
States. 

—  Protecting  laborers’  rights  by 
precluding  payment  of  fees  by  the 
alien. 

—  Preventing  the  filing  of  requests  for 
more  workers  than  needed,  visa  selling, 
coercion  of  alien  workers  and  their 
family  members,  or  other  practices  that 
exploit  workers  and  stigmatize  the  H- 
2A  program. 

—  Encouraging  employers  who 
currently  hire  seasonal  agricultural 
workers  who  are  not  properly 
authorized  to  work  in  the  United  States 
to  replace  those  workers  with  legal 
workers. 

—  Minimizing  immigration  fraud  and 
human  trafficking. 

Risks; 

Since  DHS  does  not  foresee  the  rule 
having  a  significant  economic  impact 
on  small  entities,  this  rule  does  not  put 
forth  significant  alternatives  to 
minimize  impacts. 

Timetable: 

Action  Date  FR  Cite  % 

NPRM  02/13/08  73  FR  8230 

NPRM  Comment  04/14/08 
Period  End 

Final  Action  11/00/08 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

Additional  Information: 

CIS  2428-07 

URL  For  More  Information: 

www.regulations.gov 

URL  For  Public  Comments; 

www.regulations.gov 


Federal  Register/ Vol.  73,  No.  227 /Monday,  November  24,  2008 /The  Regulatory  Plan 


71175 


Agency  Contact: 

Hiroko  Witherow 
Service  Center  Operations 
Department  of  Homeland  Security 
U.S.  Citizenship  and  Immigration 
Services 

111  Massachusetts  Avenue  NW. 
Washington,  DC  20529 
Phone:  202  272-8410 
Email:  hiroko.witherow@dhs.gov 

PIN:  1615-AB65 


DHS— USCIS 

51.  CHANGES  TO  REQUIREMENTS 
AFFECTING  H-2B  NONIMMIGRANTS 
AND  THEIR  EMPLOYERS 

Priority: 

Other  Significant 

Legal  Authority: 

8  use  1101 

CFR  Citation: 

8  CFR  214 
Legal  Deadline: 

None 

Abstract: 

The  Department  of  Homeland  Security 
is  amending  its  regulations  affecting 
temporary  nonagricultural  workers 
within  the  H-2B  nonimmigrant  category 
and  their  U.S.  employers.  The  changes 
are  designed  to  improve  the  efficiency 
and  effectiveness  of  the  H-2B 
nonimmigrant  classification.  This  rule 
relaxes  the  current  limitations  on  the 
ability  of  U.S.  employers  to  petition 
unnamed  nonagricultural  workers  to 
come  to  the  United  States.  In  addition, 
this  rule  creates  a  process  that  will 
allow  for  issuance  of  a  partial  approval 
notice  in  the  event  that  a  security  check 
generates  adverse  information  on  one 
beneficiary  who  is  part  of  a  multiple 
beneficiary  petition.  Finally,  this  rule 
provides  for  employer  notification  to 
USCIS  within  30  days  of  the  date  that 
the  employee  leaves  employment  or  is 
terminated.  These  proposals  will 
increase  the  efficiency  of  the  program 
by  eliminating  certain  regulatory 
barriers. 

Statement  of  Need: 

The  final  rule  removes  certain 
limitations  on  H-2B  employers  and 
adopts  streamlining  measures  in  order 
to  facilitate  the  lawful  employment  of 
foreign  temporary  nonagricultural 
workers.  The  final  rule  also  addresses 
concerns  regarding  the  integrity  of  the 
H-2B  program  and  sets  forth  several 
conditions  to  prevent  fraud  and  protect 


laborers’  rights.  The  final  rule  will 
benefit  U.S.  businesses  by  facilitating 
a  timely  flow  of  legal  workers  while 
ensuring  the  integrity  of  the  program. 

Summary  of  Legal  Basis: 

The  H-2B  classification  applies  to 
aliens  who  are  coming  to  the  United 
States  to  perform  nonagricultural  labor 
or  services  of  a  temporary  nature.  INA 
section  101(a)(15)(HKii)(b):  8  U.S.C. 
1101(a)(15)(H)(ii)(b). 

Alternatives: 

This  rule  does  not  propose  alternatives 
to  minimize  impacts.  What  cost 
increases  occur  due  to  the  revised 
requirements  are  not  expected  to 
significantly  affect  entities  and  thus 
will  not  have  a  measurable  impact  on 
their  ability  to  carry  out  their  business 
activities. 

Anticipated  Cost  and  Benefits: 

This  rule  eliminates  the  “extraordinary 
circumstances’’  restriction  on  periods  of 
temporary  need  longer  than  one  year 
and  provides  that  such  a  period  could 
last  up  to  three  years.  This  change  will 
greatly  benefit  employers  that  utilize 
the  H-2B  program  and  that  often  need 
workers  for  specific  long-term,  but 
temporary  projects.  The  fee  impacts  of 
this  rule  are  neutral.  Only  those 
petitions  received  before  the  maximum 
annual  number  is  reached  are 
adjudicated  and  the  fee  check 
deposited.  Petitions  not  received  before 
the  maximum  annual  number  is 
reached  are  rejected.  Because  the  total 
number  of  H-2B  visas  available  per  year 
will  not  increase  and  the  total  number 
of  workers  requested  already  greatly 
exceeds  the  number  of  H-2B  visas 
available,  fees  will  not  increase  because 
there  will  be  no  increase  in  Form  I- 
129  filings  that  are  processed. 

Risks: 

None.  The  amendments  to  the 
regulations  affecting  H-2B 
nonimmigrant  workers  and  their  U.S. 
employers  are  designed  to  improve  the 
efficiency  and  effectiveness  of  the  H- 
2B  nonimmigrant  classification  while 
ensuring  that  the  rights  and  interests 
of  U.S.  and  H-2B  workers  are  protected. 

Timetable: 

Action  Date  FR  Cite 

NPRM  08/20/08  73  FR  49109 

NPRM  Comment  09/19/08 
Period  End 

Final  Rule  11/00/08 

Regulatory  Flexibility  Analysis 
Required: 

No 


Small  Entities  Affected: 

Nd 

Government  Levels  Affected: 

None 

Additional  Information: 

2432-07 

URL  For  More  Information: 

www.regulations.gov 

URL  For  Public  Comments: 

www.regulations.gov 

Agency  Contact: 

Sophia  Cox 

Department  of  Homeland  Security 
U.S.  Citizenship  and  Immigration 
Services 

20  Massachusetts  Avenue  NW.,  2nd  Floor 
Washington,  DC  20529 
Phone:  202  272-1522 
Email:  sophia.cox@dhs.gov 

RIN:  1615-AB67 


DHS — U.S.  Coast  Guard  (USCG) 


PRERULE  STAGE 


52.  TRANSPORTATION  WORKER 
IDENTIFICATION  CREDENTIAL  (TWIC); 
CARD  READER  REQUIREMENTS 
(USCG-2007-28915) 

Priority: 

Other  Significant.  Major  status  under  5 
use  801  is  undetermined. 

Unfunded  Mandates: 

Undetermined 
Legal  Authority: 

33  use  1226,  1231;  46  USC  Ch  701; 

50  USC  191,  192;  EO  12656 

CFR  Citation:  * 

33  CFR  subchapter  H 

Legal  Deadline: 

Final,  Statutory,  August  2010,  SAFE 
Port  Act,  codified  at  46  USC  70105(k). 

The  final  rule  is  required  2  years  after 
the  start  of  the  pilot  program. 

Abstract: 

The  Coast  Guard  is  establishing 
electronic  card  reader  requirements  for 
maritime  facilities  and  vessels  to  be 
used  in  combination  with  TSA’s 
Transportation  Worker  Identification 
Credential. 

Statement  of  Need: 

The  Maritime  Transportation  Security 
Act  (MTSA)  of  2002  explicitly  required 
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the  issuance  of  a  biometric 
transportation  security  card  to  all  U.S. 
merchant  mariners  and  to  workers 
requiring  unescorted  access  to  secure 
areas  of  facilities  and  vessels.  On  May 
22,  2006,  the  Transportation  Security 
Administration  (TSA)  and  the  Coast 
Guard  published  a  Notice  of  Proposed 
Rule  Making  (NPRM)  to  carry  out  this 
statute,  proposing  a  Transportation 
Worker  Identification  Credential 
(TWIC)  Program  where  TSA  conducts 
security  threat  assessments  and  issues 
identification  credentials,  while  the 
Coast  Guard  requires  integration  of  the 
TWIC  into  the  access  control  systems 
of  vessels,  facilities  and  CXIS  facilities. 
This  would  have  included  the  use  of 
biometric  TWIC  readers  by  vessels, 
facilities,  and  OCS  facilities.  Based 
upon  comments  received  during  the 
public  comment  period,  TSA  and  the 
Coast  Guard  bifurcated  the  TWIC  rule. 
The  final  rule,  published  in  January  of 
2007,  addressed  the  issuance  of  the 
TWIC  and  use  of  the  TWIC  as  a  “flash 
pass”  at  access  control  points. 

The  requirement  for  integration  of  the 
TWIC  into  access  control  systems  via 
TWIC  card  readers  was  deliberately 
excluded  from  the  first  TWIC  Final 
Rule  due  to  technology,  operational  and 
economic  feasibility  concerns.  While 
the  private  sector  has  employed 
biometrics  for  a  number  of  years  in 
controlled,  office-like  environments, 
very  few  studies  have  examined  how 
biometric  card  readers  will  withstand 
the  comparatively  harsh  environments 
of  vessels  and  facilities.  The  standard 
for  the  design  and  issuance  of  the 
TWIC  did  not  provide  for  the  card  to 
be  read  without  inserting  it  into  an 
open  slot  reader,  which  commenters 
felt  was* operationally  insufficient  for 
the  rigors  of  application  in  the 
maritime  environment.  Also,  several 
commenters  stated  that  the  cost  of 
biometric  card  readers  would  be 
extremely  detrimental  for  small  entities. 
With  this  in  mind.  Congress  enacted 
several  statutory  requirements  within 
the  Security  and  Accountability  for 
Every  (SAFE)  Port  Act  of  2006  to  guide 
regulations  pertaining  to  TWIC  card 
readers. 

This  rulemaking  is  necessary  to  comply 
with  the  SAFE  Port  Act  and  to 
complete  the  implementation  of  the 
TWIC  Program  in  our  ports.  By 
requiring  electronic  card  readers  at 
vessels  and  facilities,  the  Coast  Guard 
will  further  enhance  port  security  and 
improve  access  control  measures. 


Summary  of  Legal  Basis: 

The  statutory  authorities  for  the  Coast 
Guard  to  prescribe,  change,  revise,  or 
amend  these  regulations  are  provided 
under  33  U.S.C.  1226,  1231;  46  U.S.C. 
chapter  701;  50  U.S.C.  191,  192; 
Executive  Order  12656,  3  CFR  1988 
Comp.,  p.  585;  33  CFR  1.05-1,  6.04-11, 
6.14,  6.16,  and  6.19;  Department  of 
Homeland  Security  Delegation  No. 
0170.1. 

The  SAFE  Port  Act  requires  a  final  rule 
within  two  years  of  “commencement” 
of  the  TWIC  pilot  program. 

Alternatives: 

Alternative  1;  Use  several,  if  not  all, 
of  the  concepts  introduced  in  the  first 
TWIC  rule  NPRM  to  address  card 
reader  requirements.  This  would  mean 
that  every  facility  and  vessel  regulated 
by  33  CFR  subchapter  H  would  need 
to  purchase  or  have  access  to  at  least 
one  reader. 

Alternative  2:  Don’t  implement  a  reader 
requirement,  and  instead  have  the 
Coast  Guard  do  spot  checks  on 
regulated  facilities  and  vessels  using 
hand-held  biometric  card  readers,  while 
TWlCs  are  used  as  flash  passes. 

Alternative  3:  Require  the  use  of  card 
readers  at  regulated  facilities  and 
vessels  based  upon  the  risk  of  an  access 
control  related  Transportation  Security 
Incident  taking  place. 

No  non-regulatory  alternatives  are 
available  at  this  time. 

Anticipated  Cost  and  Benefits: 

The  Coast  Guard  and  TSA  are  in  the 
process  of  revising  earlier  reader 
technology  and  compliance  cost 
analysis  from  the  Regulatory  Evaluation 
used  in  support  of  the  2006  NPRM.  We 
plan  to  revise  the  2006  cost  estimates 
associated  with  reader  technology  by 
incorporating  data  and  findings  fi'om 
the  pilot  program  and  soliciting  public 
comments.  The  pilot  program  discussed 
in  the  SAFE  Port  Act  focuses  on 
business  processes,  measurements  of 
available  technology,  and  operational 
impacts  of  readers.  As  of  the 
publication  date  of  this  Regulatory 
Plan,  data  has  not  been  collected  from 
the  pilot  program.  The  Coast  Guard  and 
TSA  anticipate  reader  technology 
deployed  at  vessels  and  facilities  will 
further  enhance  port  security  and 
improve  access  control  measures. 

Based  on  preliminary  analysis  that  does 
not  include  pilot  data  and  information, 
we. estimate  the  discounted  first-year 
costs  of  this  rulemaking  to  be  $189 
million  or  $204  million  at  a  seven  or 
three  percent  discount  rate. 


respectively.  The  recurring  annual  costs 
after  the  first  year,  without  technology 
replacement,  range  between  $13.3 
million  and  $6.9  million,  depending  on 
year  and  discount  rate.  The  annual  cost 
of  this  rulemaking  with  technology 
replacement  in  2014  (five  years  after 
installation)  is  about  $36  million  or  $47 
million  at  a  seven  or  three  percent 
discount  rate,  respectively.  The 
annualized  cost  over  a  ten-year  period 
is  $42.6  million  or  $40.6  million  per 
year  at  a  seven  percent  or  three  percent 
interest  rate,  respectively.  We  also 
estimate  the  total  discounted  ten-year 
cost  of  this  rulemaking  to  be 
approximately  $299  million  at  a  seven 
percent  discount  rate  and  $347  million 
at  a  three  percent  discount  rate. 

Risks: 

During  the  rulemaking  process,  we  will 
take  into  account  the  various 
conditions  in  which  TWIC  card  readers 
may  be  employed.  For  example,  we 
will  consider  the  types  of  vessels  and 
facilities  that  will  use  TWIG  readers, 
locations  of  secure  and  restricted  areas, 
operational  constraints,  and  need  for 
accessibility.  As  part  of  this 
consideration,  we  are  using  the 
analytical  hierarchy  approach  to 
incorporate  Maritime  Security  Risk 
Analysis  Model  maximum  consequence 
data,  criticality,  and  TWIC  utility 
factors  to  determine  the  level  of  TWIC 
authentication  necessary  at  each  type 
of  facility  and  vessel.  This  will  tie 
TWIC  reader  use  requirements  with 
facility  and  vessel  risk,  criticality,  and 
TWIC  utility.  Recordkeeping 
requirements,  amendments  to  security 
plans,  and  the  requirement  for  data 
exchanges  (i.e.,  TWIC  hotlist)  between 
TSA  and  vessel  and  facility 
owners/operators  will  also  be  addressed 
in  this  rulemaking. 

The  MTSA  of  2002  further  required  the 
TWIC  to  be  applicable  to  vessel  pilots 
(46  U.S.C.  70105(b)(2)(C)).  Most  vessel 
pilots  are  already  included  in  the  first 
TWIC  Final  Rule  as  many  hold 
federally  issued  merchant  mariner 
credentials.  In  this  proposed 
rulemaking,  we  will  propose  extending 
the  TWIC  applicability  to  vessel  pilots 
holding  only  state  commissions  or 
credentials.  Similarly,  MTSA  required 
the  TWIC  to  be  applicable  to  “an 
individual  engaged  on  a  towing  vessel 
that  pushes,  pulls,  or  hauls  alongside 
a  tank  vessel”  (46  U.S.C. 

70105(b)(2)(D)).  While  we  have 
included  individuals  working  on 
towing  vessels  subject  to  33  CFR  part 
104  in  the  first  TWIC  Final  Rule,  we 
will  propose  extending  TWIC 
applicability* to  those  individuals  who 
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work  on  towing  vessels  that  push,  pull, 
or  haul  alongside  a  tank  vessel. 

Another  vital  part  of  this  rulemaking 
will  he  the  vessel  crew  size  limitations 
described  in  the  SAFE  Port  Act.  We 
are  currently  evaluating  minimum  crew 
size  options  as  a  component  of 
proposed  electronic  reader 
requirements  aboard  vessels. 

Finally,  we  will  also  revisit  the  concept 
of  recurring  unescorted  access  which 
was  introduced  in  the  first  TWIG  rule. 
As  stated  in  the  NPRM,  published  on 
May  22,  2006,  “As  a  result  of  this 
desire  to  provide  flexibility,  we  propose 
the  concept  of  ‘recurring  unescorted 
access,’  which  is  intended  to  allow  an 
individual  to  enter  on  a  continual  basis, 
without  repeating  the  personal  identity 
verification  piece.”  We  will  examine 
the  risks  and  benefits  of  this  provision 
and  propose  an  appropriate  solution  for 
vessels  and  facilities  with  small 
contingents  of  regular  employees. 

Timetable: 

Action  Date  FR  Cite 

ANPRM  12/00/08 

Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

Undetermined 

Federalism: 

Undetermined 

URL  For  More  Information: 

www.regulations.gov 

URL  For  Public  Comments: 

www.regulations.gov 

Agency  Contact: 

LCDR  Jonathan  H.  Maiorine 
Program  Manager  (CG-5442) 

Department  of  Homeland  Security 
U.S.  Coast  Guard 
2100  Second  Street  SW. 

Washington,  DC  20593-0001 
Phone:  202  372-1133 
Fax:  202  372-1906 
Email:  jonathan.h.maiorine@uscg.mil 

Related  RIN:  Related  to  1625-AB02, 
Related  to  1652-AA41 

RIN:  1625-AB21 


DHS— USCG 


PROPOSED  RULE  STAGE 


53.  IMPLEMENTATION  OF  THE  1995 
AMENDMENTS  TO  THE 
INTERNATIONAL  CONVENTION  ON 
STANDARDS  OF  TRAINING, 
CERTIFICATION,  AND 
WATCHKEEPING  (STCW)  FOR 
SEAFARERS,  1978 
(USCG-2004-17914) 

Priority: 

Other  Significant 

Legal  Authority: 

46  use  2103;  46  USC  chapters  71  and 
73;  DHS  Delegation  0170.1 

CFR  Citation: 

46  CFR  10;  46  CFR  12;  46  CFR  15 

Legal  Deadline: 

None 

Abstract: 

The  International  Maritime 
Organization  (IMO)  comprehensively 
amended  the  International  Convention 
on  Standards  of  Training,  Certification, 
and  Watchkeeping  (STCW)  for 
Seafarers,  1978,  in  1995.  The 
amendments  came  into  force  on 
February  1,  1997.  This  project 
implements  those  amendments  by 
revising  current  rules  to  ensure  that  the 
United  States  complies  with  their 
requirements  on:  The  training  of 
merchant  mariners,  the  documenting  of 
their  qualifications,  and  watch-standing 
and  other  arrangements  aboard  seagoing 
merchant  ships  of  the  United  States.  In 
addition,  the  Coast  Guard  has  identified 
the  need  for  additional  changes  to  the 
interim  rule  issued  in  1997.  This 
rulemaking  makes  several  minor 
editorial  and  clarification  changes 
throughout  title  46  parts  10,  11,  12,  and 
15.  This  project  supports  the  Coast 
Guard’s  strategic  goal  of  maritime 
safety.  It  also  supports  the  goal  of  the 
Prevention  Directorate  by  reducing 
deaths  and  injuries  of  crew  members 
on  domestic  merchant  vessels  and 
eliminating  substandard  vessels  from 
the  navigable  waters  of  the  United 
States. 

Market  or  Regulatory  Failure  Analysis: 
The  IMO  adopted  amendments  to  the 
international  convention  on  STCW  in 
1995.  In  1997,  we  modified  the 
regulations  to  implement  these 
amendments.  Since  then,  however,  we 
found  that  more  specificity  is  needed 
in  the  STCW  regulations.  The  need  for 


additional  clarification  resulted  in  the 
issuance  of  several  policy  guidelines 
over  the  past  10  years  detailing  mariner 
and  training  provider  compliance  to  the 
STCW  regulations.  This  regulatory 
action  proposes  to  add  the  specificity 
ft’om  these  guidelines,  to  close  other 
regulatory  gaps,  and  to  propose  some 
additional  changes  to  the  STCW 
regulations. 

Statement  of  Need: 

The  Coast  Guard  proposes  to  amend  its 
regulations  to  implement  changes  to  its 
interim  rule  published  on  June  26, 

1997.  These  proposed  amendments  go 
beyond  changes  found  in  the  interim 
rule  and  seek  to  more  fully  incorporate 
the  requirements  of  the  International 
Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for 
Seafarers,  1978,  as  amended  (STCW)  in 
the  requirements  for  the  credentialing 
of  United  States  merchant  mariners. 

The  new  changes  are  primarily 
substantive  and:  (1)  Are  necessary  to 
continue  to  give  full  and  complete 
effect  to  the  STCW  Convention:  (2) 
Incorporate  lessons  learned  firom 
implementation  of  the  STCW  through 
the  interim  rule  and  through  policy 
letters  and  NVICs;  and  (3)  Attempt  to 
clarify  regulations  that  have  generated 
confusion  among  USCG  offices  and 
industry. 

Summary  of  Legal  Basis: 

The  authority  for  the  Coast  Guard  to 
prescribe,  change,  revise,  or  amend 
these  regulations  is  provided  under  46 
U.S.C.  2103  and  46  U.S.C.  chapters  71 
and  73;  and  Department  of  Homeland 
Security  Delegation  No.  0170.1 

Alternatives: 

For  each  proposed  change,  the  Coast 
Guard  has  considered  various 
alternatives.  We  considered  using 
policy  statements,  but  they  are  not 
enforceable.  We  also  considered  taking 
no  action,  but  this  does  not  support  the 
Coast  Guard’s  fundamental  safety  and 
security  mission.  Additionally,  we 
considered  comments  made  during  our 
1997  rulemaking  to  formulate  our 
alternatives.  When  we  analyzed  issues, 
such  as  license  progression  and  tonnage 
equivalency,  the  alternatives  chosen 
were  those  that  most  closely  met  the 
requirements  of  STCW. 

Anticipated  Cost  and  Benefits: 

We  estimate  the  non-discounted  first- 
year  and  annual  recurring  costs  of  this 
proposed  rule  to  be  $14.6  million  and 
$11.4  million,  respectively.  We  estimate 
the  annualized  cost  over  a  ten-year 
period  to  be  at  $11.9  million  per  year 
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at  either  a  seven  percent  or  a  three 
percent  discount  rate.  We  estimate  the 
total  discounted  ten-year  cost  of  this 
rulemaking  to  be  $83.8  million  at  a 
seven  percent  discount  rate  and  $101.1 
million  at  a  three  percent  discount  rate. 
The  primary  benefit  of  this  rulemaking 
is  to  specify  seafarer  training. 

Risks: 

The  ultimate  goal  of  the  regulation  is 
to  increase  safety  and  facilitate 
consistency  of  the  United  States 
regulations  with  International  Maritime 
Oiganization  guidelines  and 
requirements. 

Timetable: 


Action 

Date 

FR  Cite 

Notice  of  Meeting  . 

08/02/95 

60  FR  39306 

Supplemental  NPRM 

09/29/95 

Comment  Period 

End 

Notice  of  Inquiry 

11/13/95 

60  FR  56970 

Comment  Period  End 

01/12/96 

NPRM 

03/26/96 

61  FR  13284 

Notice  of  Public 

04/08/96 

61  FR  15438 

Meetings 

NPRM  Comment 

07/24/96 

Period  End 

Notice  of  Intent 

02/04/97 

62  FR  5197 

Interim  Final  Rule 

06/26/97 

62  FR  34505 

Interim  Final  Rule 

07/28/97 

Effective 

Supplemental  NPRM 

01/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 


Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

Additional  Information: 

Old  Docket  Number  CGD  95-062. 

URL  For  More  Information: 

www.regulations.gov 

URL  For  Public  Comments: 

www.regulations.gov 

Agency  Contact: 

Mark  Gould 

Project  Manager,  CG-5221 
Department  of  Homeland  Security 
U.S.  Coast  Guard 
2100  Second  Street  SW. 
Washington.  DC  20593-0001 
Phone:  202  372-1409 

RIN:  1625-AA16 


DHS— USCG 

54.  STANDARDS  FOR  LIVING 
ORGANISMS  IN  SHIPS’  BALLAST 
WATER  DISCHARGED  IN  U.S. 

WATERS  (USCG-2001 -10486) 

Priority: 

Other  Significant.  Major  status  under  5 
use  801  is  undetermined. 

Legal  Authority: 

16  use  4711 
CFR  Citation: 

33  CFR  151 
Legal  Deadline: 

None 

Abstract: 

This  rulemaking  would  add  a 
performance  standard  to  33  CFR  part 
151,  subpart  D,  for  all  ballast  water 
management  methods  being  used  as 
alternatives  to  mid-ocean  ballast  water 
exchange.  It  supports  the  Coast  Guard’s 
strategic  goals  of  marine  safety  and 
protection  of  natural  resources.  This 
project  is  significant  due  to  high 
interest  from  Congress  and  several 
Federal  and  State  agencies. 

Market  or  Regulatory  Failure  Analysis: 
There  exists  the  potential  introduction 
of  new  viable  invasive  species 
populations  into  U.S.  waters. 
Commercial  users  of  U.S.  waterways 
(i.e.,  owners  and  operators  of  vessels) 
will  not  voluntarily  install  costly 
ballast  water  treatment  systems  to 
reduce  the  introduction  of  invasive 
species.  We  anticipate  affected  owners 
and  operators  cannot  internalize  the 
benefits  of  developing  and  testing  such 
systems  (e.g.,  receive  a  positive  return 
on  investment  or  benefit  by  increasing 
profits).  Without  regulation,  we  do  not 
expect  industry  to  incur  the  costs  to 
develop,  install,  and  maintain  approved 
technology  that  can  achieve  effective 
ballast  water  discharge  standards. 

Statement  of  Need: 

The  unintentional  introductions  of 
nonindigenous  species  into  U.S.  waters 
via  the  discharge  of  vessels’  ballast 
water  has  had  significant  impacts  to  the 
nation’s  aquatic  resources,  biological 
diversity,  and  coastal  infirastructures. 
This  rulemaking  would  amend  the 
ballast  water  management  requirements 
(33  CFR  part  151  subpart  D)  and 
establish  a  standard  that  specifies  the 
level  of  biological  treatment  that  must 
be  achieved  by  a  ballast  water 
treatment  system  before  ballast  water 
can  be  discharged  into  U.S.  waters. 

This  would  increase  the  Coast  Guard’s 


ability  to  protect  U.S.  waters  against  the 
introduction  of  nonindigenous  species 
via  ballast  water  discharges. 

Summary  of  Legal  Basis: 

Congress  has  directed  the  Coast  Guard 
to  develop  ballast  water  regulations  to 
prevent  the  introduction  of 
nonindigenous  species  into  U.S.  waters 
under  the  Nonindigenous  Aquatic 
Nuisance  Prevention  and  Control  Act 
of  1990  and  reauthorized  and  amended 
it  with  the  National  Invasive  Species 
Act  of  1996.  This  is  not  a  statutory 
rulemaking. 

Alternatives: 

We  would  use  the  standard  rulemaking 
process  to  develop  regulations  for  a 
ballast  water  discharge  standard. 
Nonregulatory  alternatives  such  as 
navigation  and  vessel  inspection 
circulars  and  the  Marine  Safety  Manual 
have  been  considered  and  may  be  used 
for  the  development  of  policy  and 
directives  to  provide  the  maritime 
industry  and  our  field  offices 
guidelines  for  implementation  of  the 
regulations.  Nonregulatory  alternatives 
cannot  be  substituted  for  the  standard 
we  would  develop  with  this  rule. 

Anticipated  Cost  and  Benefits: 

We  estimate  the  first-year  (initial)  cost 
of  this  rulemaking  to  be  $241  million 
based  on  a  seven  percent  discount  rate 
and  $250  million  based  on  a  three 
percent  discount  rate.  Over  the  10-year 
period  of  analysis  (2012-2021),  the  total 
cost  for  the  U.S.  vessels  is 
approximately  $1.37  billion  using  the 
3  percent  discount  rate  and  $1.19 
billion  using  the  7  percent  discount 
rate.  Our  cost  assessment  includes 
existing  and  new  vessels. 

We  anticipate  damages  avoided  from 
nonindigenous  invasive  species  are  the 
benefits  of  this  rulemaking.  Based  on 
preliminary  analysis,  our  primary 
annualized  estimate  of  damages 
avoided  range  from  $165  million  to 
$282  million  at  a  seven  percent  interest 
rate  or  $194  million  to  $330  million 
at  a  three  percent  discount  rate. 
Estimated  mid-point  total  benefits  over 
a  ten-year  period  of  analysis,  adjusted 
for  the  phase-in  schedule,  range  from 
$1,161  million  to  $2,813  million 
depending  on  effective  factors  and 
discount  rates. 

Risks: 

The  rate  at  which  nonindigenous 
species  are  unintentionally  introduced 
into  U.  S.  waters  via  ballast  water 
continues  to  increase,  and  is  estimated 
to  cost  the  United  States  $7.98  billion 
annually  (source:  2005  Pimental  et  al). 
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It  is  estimated  that  for  areas  such  as 
the  Great  Lakes,  San  Francisco  Bay,  and 
Chesapeake  Bay,  one  nonindigenous 
species  becomes  established  per  year. 

At  this  time,  it  is  difficult  to  estimate 
the  reduction  of  risk  that  would  be 
accomplished  by  promulgating  this 
rulemaking;  however,  it  is  expected  a 
major  reduction  will  occur. 

Timetable: 


ANPRM 

ANPRM  Comment 
Period  End 


03/04/02  67  FR  9632 
06/03/02 


Regulatory  Flexibility  Analysis 
Required: 


Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 


URL  For  More  Information: 
WWW .  regu  lations  .gov 
URL  For  Public  Comments: 
www.regulations.gov 
Agency  Contact: 

Bivan  R.  Patnaik 
Project  Manager,  CG-5224 
Department  of  Homeland  Security 
U.S.  Coast  Guard 
2100  Second  Street  SW. 
Washington.  DC  20593-0001 
Phone:  202  372-1435 
Email:  bivan.r.patnaik@uscg.mil 

RIN:  1625-AA32 


DHS— USCG 

55.  VESSEL  REQUIREMENTS  FOR 
NOTICES  OF  ARRIVAL  AND 
DEPARTURE,  AND  AUTOMATIC 
IDENTIFICATION  SYSTEM 
(USCG-2005-21869) 

Priority: 

Other  Significant.  Major  status  under  5 
use  801  is  undetermined. 

Legal  Authority: 

33  use  1223;  33  USC  1225;  33  USC 
1231;  46  USC  3716;  46  USC  8502  and 
ch  701;  sec  102  of  PL  107-295 

CFR  Citation: 

33  CFR  160;  33  CFR  161;  33  CFR  164; 
33  CFR  165 

Legal  Deadline: 


This  rulemaking  would  expand  the 
applicability  for  Notice  of  Arrival  and 
Departure  (NOAD)  and  Automatic 
Identification  System  (AIS) 
requirements.  These  expanded 
requirements  would  better  enable  the 
Coast  Guard  to  correlate  vessel  AIS  data 
with  NOAD  data,  enhance  our  ability 
to  identify  and  track  vessels,  detect 
anomalies,  improve  navigation  safety, 
and  heighten  our  overall  maritime 
domain  awareness. 

The  NOAD  portion  of  this  rulemaking 
would  expand  the  applicability  of  the 
NOAD  regulations  by  changing  the 
minimum  size  of  vessels  covered  below 
the  current  300  gross  tons,  require  that, 
a  notice  of  departure  be  submitted  for 
all  vessels  required  to  submit  a  notice 
of  arrival,  and  mandate  electronic 
submission  of  NOAD  notices  to  the 
National  Vessel  Movement  Center.  The 
AIS  portion  of  this  rulemaking  will 
expand  current  AIS  carriage 
requirements  for  the  population 
identified  in  the  Marine  Transportation 
Security  Act  (MTSA)  of  2002. 

Market  or  Regulatory  Failure  Analysis: 
The  NOAD  and  AIS  portions  of  the 
NPRM  would  attempt  to  close 
regulatory  gaps  by  having  smaller 
vessels  submit  Notices  of  Departure  as 
well  as  Notices  of  Arrival  and  to  do 
this  electronically.  AIS  would  help  to 
track  and  identify  the  affected  vessels 
(including  enhancing  situational 
awareness)  and  provide  synergy  with 
the  NOAD  portion  of  this  rulemaking. 
The  mandate  for  AIS  is  provided  by 
the  MTSA  2002. 

Statement  of  Need: 

We  do  not  have  a  current  mechanism 
in  place  to  capture  vessel,  crew, 
passenger,  or  specific  cargo  information 
on  vessels  less  than  or  equal  to  300 
gross  tons  (GT)  intending  to  arrive  at 
or  depart  from  U.S.  ports  unless  they 
are  arriving  with  certain  dangerous 
cargo  (CDC)  or  are  arriving  at  a  port 
in  the  7th  Coast  Guard  District.  The 
lack  of  NOA  information  on  this  large 
and  diverse  population  of  vessels 
represents  a  substantial  gap  in  our 
maritime  domain  awareness  (MDA).  We 
can  minimize  this  gap  and  enhance 
MDA  by  expanding  the  applicability  of 
the  NOAD  regulation  beyond  vessels 
greater  than  300  GT,  cover  all  foreign 
commercial  vessels  and  all  U.S. 
commercial  vessels  coming  from  a 
foreign  port;  and  enhance  maritime 
domain  awareness  by  tracking  them 
(and  others)  with  AIS.  There  is  no 
current  Coast  Guard  requirement  for 
vessels  to  submit  notification  of 


departure  information.  This  information 
is  necessary  in  order  to  expand  our 
MDA. 

Summary  of  Legal  Basis: 

This  rulemaking  is  based  on 
congressional  authority  provided  in  the 
Ports  and  Waterways  Safety  Act  and 
the  Maritime  Transportation  Security 
Act  of  2002. 

Alternatives: 

Our  goal  is  to  increase  MDA  and  to 
identify  anomalies  by  correlating  vessel 
AIS  data  with  NOAD  data.  NOAD  and 
AIS  information  from  a  greater  number 
of  vessels  would  provide  even  greater 
MDA  than  the  proposed  rule.  We 
considered  expanding  NOAD  and  AIS 
to  even  more  vessels,  but  we 
determined  we  needed  additional 
legislative  authority  to  expand  AIS 
beyond  what  we  propose  in  this 
rulemaking:  and  that  it  was  best  to 
combine  additional  NOAD  expansion 
with  future  AIS  expansion. 

Although  not  in  conjunction  with  a 
proposed  rule,  the  Coast  Guard  sought 
comment  regarding  expansion  of  AIS 
carriage  to  other  waters  and  other 
vessels  not  subject  to  the  current 
requirements  (68  FR  39355-56,  and 
39370,  July  1,  2003;  USCG  2003-14878). 
Those  comments  were  reviewed  and 
considered  in  drafting  this  rule  and 
will  become  part  of  this  docket. 

To  fulfill  our  agency  obligations,  the 
Coast  Guard  needs  to  receive  AIS 
reports  and  NOADs  from  vessels 
identified  in  this  rulemaking  that 
currently  are  not  required  to  provide 
this  information.  Policy  or  other  noq- 
binding  statements  by  the  Coast  Guard 
addressed  to  the  owners  of  these 
vessels  would  not  produce  the 
information  required  to  sufficiently 
enhance  our  MDA  to  produce  the 
information  required  to  fulfill  our 
Agency  obligations. 

Anticipated  Cost  and  Benefits: 

We  estimate  the  non-discounted  first- 
year  cost  of  this  proposed  rule  to  be 
about  $94.4  million.  We  estimate  the 
annualized  cost  over  the  10-year  period 
of  analysis  to  be  about  $28.0  million 
at  either  a  seven  or  a  three  percent 
discount  rate.  We  estimate  the  total 
discounted  10-year  cost  of  this 
proposed  rule  to  be  about  $199.6 
million  at  a  seven  percent  discount  rate 
and  about  $235.9  million  at  a  three 
percent  discount  rate.  We  estimate  the 
annualized  benefit  to  be  about  $3.8 
million  at  either  a  seven  or  a  three 
percent  discount  rate.  These  estimates 
are  based  in  part  on  available 
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technology.  The  primary  benefit  of  this 
proposed  rule  is  to  enhance  maritime 
security  and  safety  through  navigational 
and  situational  awareness.  We  also 
estimated  there  to  be  additional  barrels 
of  oil  not  spilled  by  this  rulemaking. 
These  estimates  may  change  through 
further  development  of  the  rulemaking 
and  after  consideration  of  public 
comments. 

Risks: 

Considering  the  economic  utility  of 
U.S.  ports,  waterways,  and  coastal 
approaches,  it  is  clear  that  a  terrorist 
incident  against  our  U.S.  Maritime 
Transportation  System  (MTS)  would 
have  a  disastrous  impact  on  global 
shipping,  international  trade,  and  the 
world  economy.  By  improving  the 
ability  of  the  Coast  Guard  both  to 
identify  potential  terrorists  coming  to 
the  United  States  while  their  vessel  is 
far  at  sea  and  to  coordinate  appropriate 
responses  and  intercepts  before  the 
vessel  reaches  a  U.S.  port,  this 
rulemaking  would  contribute 
significantly  to  the  expansion  of  MDA, 
and  consequently  is  instrumental  in 
addressing  the  threat  posed  by  terrorist 
actions  against  the  MTS. 

*  Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

None 

Additional  Information: 

i 

Legal  Deadline:  With  regard  to  the  legal 
deadline,  we  have  indicated  in  past 
notices  and  rulemaking  documents,  and 
it  remains  the  case,  that  we  have 
worked  to  coordinate  implementation 
of  AIS  MTSA  requirements  with  the 
development  of  our  ability  to  take 
advantage  of  AIS  data  (68  FR  39355- 
56  and  39370,  July  1,  2003). 

URL  For  More  Information: 

www.regulations.gov 

URL  For  Public  Comments: 

www.regulations.gov 


Agency  Contact: 

LT  Sharmine  Jones 
Program  Manager,  Office  of  Vessel 
Activities,  Foreign  and  Offshore  Vessel 
Activities  Div.  (CG-5432) 

Department  of  Homeland  Security 
U.S.  Coast  Guard 
2100  Second  Street  SW. 

Washington,  DC  20593 
Phone:  202  372-1234 

Jorge  Arroyo 

Project  Manager,  Office  of  Navigation 

Systems  CG-5413 

Department  of  Homeland  Security 

U.S.  Coast  Guard 

2100  Second  Street  SW. 

Washington,  DC  20593-0001 
Phone:  202  372-1563 
RIN:  1625-AA99 


DHS— USCG 

56.  PASSENGER  AND  INSPECTED 
VESSEL  STABILITY  REQUIREMENTS 
(USCG-2007-0030) 

Priority: 

Other  Significant 

Legal  Authority: 

33  use  1321(j);  43  USC  1333;  46  USC 
2103, 3205,  3306,  3307,  3703,  6101;  49 
USC  App  1804;  EO  11735;  EO  12234; 
Dept  of  Homeland  Security  Delegation 
No.  0170.1 

CFR  Citation: 

46  CFR  115;  46  CFR  116;  46  CFR  122; 

46  CFR  170;  46  CFR  171;  46  CFR  176; 

46  tFR  178;  46  CFR  185;  46  CFR  114; 

46  CFR  175;  46  CFR  179 

Legal  Deadline:  «- 

None 

Abstract: 

The  Coast  Guard  proposes  developing 
a  rule  that  addresses  both  the  stability 
calculations  and  the  environmental 
operating  requirements  for  certain 
domestic  passenger  vessels.  The 
proposed  rule  would  address  the 
outdated  per-person  weight  averages 
that  are  currently  used  in  stability 
calculations  for  certain  domestic 
passenger  vessels.  In  addition,  the 
proposed  rule  would  add 
environmental  operating  requirements 
for  domestic  passenger  vessels  that 
could  be  adversely  affected  by  sudden 
inclement  weather.  This  rulemaking 
would  increase  passenger  safety  by 
significantly  reducing  the  risk  of  certain 
types  of  passenger  vessels  capsizing 
due  to  either  passenger  overloading  or 
operating  these  vessels  in  hazardous 
weather  conditions. 


Market  or  Regulatory  Failure  Analysis; 
These  regulations  need  to  be  updated 
to  reflect  current  passenger  weights. 
Standards  are  often  set  because  owners 
and  operators  cannot  internalize  the 
benefits  of  appropriate  safety  standards. 
The  commercial  passenger  vessel 
industry  is  not  capable  of  voluntarily 
establishing  uniform,  nationwide 
standards  for  passenger  weight.  Failure 
to  update  the  standards  to  reflect 
accurate,  current  passenger  weights 
places  passenger  vessels  at  greater  risk 
of  capsizing. 

This  NPRM  would  support  the  Coast 
Guard’s  strategic  goal  of  maritime 
safety. 

Statement  of  Need: 

Coast  Guard  regulations  use  an 
assumed  average  weight  per  person  to 
calculate  the  maximum  number  of 
passengers  and  crew  permitted  on  each 
deck.  This  assumed  weight  was 
established  in  the  1960s  and  is  160 
pounds  per  person,  except  that  vessels 
operating  exclusively  on  protected 
waters  carrying  a  mix  of  men,  women, 
and  children  may  use  an  average  of  140 
pounds.  A  recent  report  from  the 
National  Health  and  Nutrition 
Examination  Survey  (NHANES) 
program  of  the  National  Center  for 
Health  Statistics  shows  that  there  has 
been  a  significant  increase  in  the 
average  weights  of  the  U.S.  population 
between  1960  and  2002.  Accordingly, 
the  Coast  Guard  is  updating  the  average 
passenger  weight  used  in  stability  tests 
and  evaluations  for  those  vessels  that 
may  be  at  risk  of  capsizing  due  to 
excessive  passenger  weight. 

Summary  of  Legal  Basis: 

The  authority  for  the  Coast  Guard  to 
prescribe,  change,  revise,  or  amend 
these  regulations  is  provided  under  33 
U.S.C.  1321(1);  43  U.S.C.  1333;  46 
U.S.C.  2103,  3205,  3306,  3307,  3703, 
and  6101;  49  U.S.C.  App.  1804;  E.O. 
11735,  38  FR  21243,  3  CFR,  1971  to 
1975  Comp.,  p.  743;  E.O.  12234;  45  FR 
58801,  3  CFR,  1980  Comp.,  p.  277;  and 
Department  of  Homeland  Security 
Delegation  No.  0170.1. 

Alternatives: 

The  Coast  Guard  advised  mariners 
through  a  Federal  Register  notice  on 
April  26,  2006  (71  FR  24732)  to 
voluntarily  follow  revised  procedures 
to  account  for  increased  passenger  , 
weight  when  calculating  the  maximum 
number  of  persons  permitted  on  board. 
The  notice  advised  owners  and 
operators  of  all  pontoon  vessels,  and 
small  passenger  vessels  not  more  than 
65  feet  in  length,  that  met  simplified 
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stability  requirements  using  either  140 
or  160  pounds,  to  voluntarily  restrict 
the  maximum  number  of  passengers 
permitted  on  board  by: 

(1)  Changing  passenger  capacity  to  a 
reduced  number  by  dividing  the  total 
test  weight  by  185  pounds;  or 

(2)  changing  passenger  capacity  to  a 
reduced  number  equal  to  140  divided 
by  185  times  the  current  number  of 
passengers  permitted  to  be  carried.  If 
the  total  test  weight  was  based  on  160 
pounds  per  person,  the  multiplier  may 
be  taken  as  160  divided  by  185;  or 

(3)  weighing  persons  and  effects  at 
dockside  prior  to  boarding  and  limiting 
the  actual  load  to  the  total  test  weight 
used  in  the  vessel’s  SST  or  PSST. 

On  November  2,  2006,  the  Coast  Guard 
published  a  second  notice  in  the 
Federal  Register  clarifying  the 
environmental  conditions  appropriate 
for  operation  of  small  passenger  vessels 
(71  FR  64546).  Guidance,  though,  does 
not  carry  the  force  of  law.  A  regulatory 
solution  is  necessary  to  enact  changes 
to  the  mandatory  passenger  weight 
limitations. 

The  Goast  Guard  also  considered  the 
option  of  directing  Officers  in  Charge, 
Marine  Inspection,  pursuant  to  46  CFR 
178.210(c),  to  use  a  current  assumed 
average  passenger  weight  in  stability 
tests  for  vessels  under  65  feet  in  length. 
As  with  guidance,  though,  a  policy 
directive  is  not  enforceable  and  a 
regulatory  change  is  necessary. 

Anticipated  Cost  and  Benefits: 

We  estimate  the  non-discounted  first- 
year  and  recurring  costs  of  this 
proposed  rule  to  be  about  $10  million 
and  $2.5  million,  respectively.  We 
estimate  the  annualized  cost  over  the 
ten-year  period  at  about  $3.5  million 
per  year  at  either  a  seven  percent  or 
a  three  percent  discount  rate.  We  . 
estimate  the  total  discounted  ten-year 
cost  of  this  rulemking  to  be  $24.6 
million  at  a  seven  percent  discount  rate 
and  $28.7  million  at  a  three  percent 
discount  rate. 

These  cost  estimates  may  change 
through  further  development  of  the 
rulemaking  and  after  consideration  of 
public  comments.  The  anticipated 
benefit  is  aligning  regulation  with  the. 
actual  average  passenger  weight.  We 
anticipate  the  revised  weight  standards 
would  improve  stability  and  reduce  the 
risk  of  capsizings  due  either  to 
passenger  overloading  or  operating 
certain  vessels  in  hazardous  weather 
conditions,  but  have  not  assessed  the 
extent  of  the  risk  reduction. 


Risks: 

Passenger  vessel  capsizings  can  involve 
significant  loss  of  life  and  property. 
This  rulemaking  would  reduce  the  risk 
of  such  incidents  hy  updating  the 
average  passenger  weight  used  in 
stability  tests  and  evaluations  of  certain 
vessels.  Gonsequently,  this  rulemaking 
would  increase  passenger  safety  and 
supports  the  Coast  Guard’s  strategic 
goal  of  maritime  safety. 

Timetable: 

Action  Date  FR  Cite 

NPRM  08/20/08  73  FR  49244 

NPRM  Comment  11/18/08 

Period  End 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

None 

URL  For  More  Information: 

www.regulations.gov 

URL  For  Public  Comments: 

www.regulations.gov 

Agency  Contact: 

William  Peters 

Program  Manager,  Office  of  Design  & 
Engineering  Standards,  Systems 
Engineering  Division  (CG-5212) 
Department  of  Homeland  Security 
U.S.  Coast  Guard 
2100  Second  Street  SW. 

Washington,  DC  20593 

Phone:  202  372-1371 

Email:  william.s.peters@uscg.mil 

RIN:  1625-AB20 

DHS — U.S.  Customs  and  Border 
Protection  (USCBP) 


FINAL  RULE  STAGE 

57.  ADVANCE  INFORMATION  ON 
PRIVATE  AIRCRAFT  ARRIVING  AND 
DEPARTING  THE  UNITED  STATES 

Priority: 

Other  Significant 

Legal  Authority: 

5  use  301;  19  USC  58b;  19  USC  66; 
19  USC  1433;  19  USC  1436;  19  USC 
1448;  19  USC  1459;  19  USC  1590;  19 
USC  1594;  19  USC  1623  to  1624;  19 
USC  1644  to  1644a 


CFR  Citation: 

19  CFR  122 

Legal  Deadline: 

None 

Abstract: 

This  rule  would  amend  Title  19  of  the 
Code  of  Federal  Regulations  to  require 
that  the  pilot  of  any  private  aircraft 
arriving  in  the  United  States  from  a 
foreign  location  or  departing  the  United 
States  for  foreign  provide  an  advance 
electronic  transmission  of  information 
to  Customs  and  Border  Protection  (CBP) 
regarding  each  individual  traveling 
onboard  the  aircraft.  In  addition,  the 
rule  would  a4d  data  elements  to  the  . 
existing  motice  of  arrival  requirements 
and  proposes  a  new  notice  of  departure 
requirement.  The  notice  of  arrival  and 
notice  of  departure  information  would 
be  required  to  be  submitted  to  CBP  via 
an  approved  electronic  data  interchange 
system  in  the  same  transmission  as  the 
corresponding  arrival  or  departure 
manifest  information.  The  means  of 
transmission  for  these  data  elements 
must  be  via  an  electronic  data 
interchange  system  approved  by  CBP. 
Under  the  proposed  rule,  the 
transmission  of  the  data  must  be 
accomplished  so  that  CBP  receives  the 
data  prior  to  the  private  aircraft 
departing  from  a  foreign  airport,  and 
prior  to  a  private  aircraft  departing  a 
United  States  airport  for  a  foreign  port 
or  place. 

Statement  of  Need: 

Current  regulations  do  not  provide  CBP 
the  capability  to  assess  potential  threats 
posed  by  private  aircraft  entering  and 
departing  the  United  States.  Private 
aircraft  currently  are  not  required  to 
electronically  transmit  to  CBP  advance 
notice  of  arrival  through  an  approved 
electronic  data  interchange  system.  In 
addition,  private  aircraft  are  not 
currently  required  to  electronically 
transmit  identifying  information  for  all 
individuals  onboard  the  aircraft 
(manifest  data)  before  arriving  in  or 
departing  from  the  United  States.  The 
existing  regulations  lack  clarity  in  the 
procedures  for  requesting  permission  to 
land  at  landing  rights  airports.  Private 
aircraft  are  also  currently  not  required 
to  obtain  clearance  or  provide  notice 
of  departure  prior  to  departing  the 
United  States. 

To  adequately  and  accurately  assess 
potential  threats  posed  by  private 
aircraft  entering  and  departing  the 
United  States,  CBP  needs  sufficient  and 
timely  information  about  the 
impending  arrival  or  departure  of  a 
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private  aircraft,  the  passengers  and 
crew  onboard,  and  clear  procedures 
regarding  landing  rights  and  departure 
clearance.  Without  these  tools,  CBP 
does  not  currently  have  the  capability 
to  perform  risk  assessments  on 
passengers  traveling  on  private  aircraft. 
Under  this  rule,  CBP  would  receive 
advance  electronic  information  of 
notice  of  arrival  combined  with 
passenger  manifest  data  for  those 
aboard  private  aircraft  that  arrive  in 
and  depart  from  the  United  States.  This 
would  provide  critical  information  in 
a  sufficient  time  to  fully  pre-screen 
information  on  all  individuals 
intending  to  travel  onboard  private 
aircraft  to  or  from  the  United  States. 
Moreover,  these  changes  would  enable 
CBP  to  minimize  potential  threats 
posed  by  private  aircraft  by  identifying 
high-risk  individuals  and  aircraft  and 
allowing  CBP  to  coordinate  with  airport 
personnel  and  domestic  or  foreign 
government  authorities  to  take 
appropriate  action  when  warranted  by 
a  threat. 

This  rule  serves  to  provide  the  nation, 
private  aircraft  operators,  and  the 
international  traveling  public, 
additional  security  from  the  threat  of 
terrorism  and  enhance  CBP’s  ability  to 
carry  out  its  border  enforcement 
mission. 

Alternatives: 

This  proposed  rule  is  not  economically 
signiffcant  under  Executive  Order 
12866.  Therefore,  CBP  did  not  consider 
regulatory  alternatives. 

Anticipated  Cost  and  Benefits: 

Currently,  pilots  of  private  aircraft  must 
submit  information  regarding 
themselves,  their  aircraft,  and  any 
passengers  prior  to  arrival  into  the 
United  States  ft'om  a  foreign  airport. 
Depending  on  the  location  of  the 
foreign  airport,  the  pilot  provides  the 
arrival  information  1  hour  prior  to 
crossing  the  U.S.  coastline  or  border 
(areas  south  of  the  United  States)  or 
during  the  flight  (other  areas).  The 
information  that  would  now  be 
required  for  the  pilot  is  similar  to  what 
is  already  required:  it  would  now  need 
to  be  submitted  earlier  (60  minutes 
prior  to  departure).  The  information 
that  would  now  be  required  for 
passengers  is  more  extensive  that  what 
is  currently  required  and  would  also 
have  to  be  submitted  earlier.  No  notice 
of  departure  information,  is  currently 
required  for  private  aircraft  departing 
the  United  States  for  a  foreign  airport. 
CBP  estimates  that  138,559  private 
aircraft  landed  in  the  United  States  in 


2006  based  on  current  notice  of  arrival 
data.  These  aircraft  collectively  carried 
455,324  passengers;  including  the 
138,559  pilots  of  the  aircraft,  this  totals 
593,883  individuals  arriving  in  the 
United  States  aboard  private  aircraft. 
CBP  estimates  that  approximately  two- 
thirds  are  U.S.  citizens  and  the 
remaining  one-third  is  comprosed  of 
non-U.S.  citizens. 

CBP  does  not  currently  compile  data 
for  departures,  as  there  are  currently  no 
requirements  for  private  aircraft 
departing  the  United  States.  For  this 
analysis,  we  assume  that  the  number 
of  departures  is  the  same  as  the  number 
of  arrivals. 

Thus,  we  estimate  that  140,000  private 
aircraft  arrivals  and  140,000  departures 
will  be  affected  annually  as  a  result  of 
the  rule.  While  the  current  data 
elements  for  pilots  are  very  similar  to 
the  proposed  requirements,  the  data 
elements  for  passengers  are  more 
extensive.  Based  on  the  current 
information  collected  and  accounting 
for  proposed  changes  in  the  data 
elements,  CBP  estimates  that  one 
submission,  which  includes  the  arrival 
information  and  the  passenger  manifest 
data,  will  require  15  minutes  of  time 
(0.25  hours)  to  complete. 

Currently,  private  aircraft  arriving  from 
areas  south  of  the  United  States  must 
provide  advance  notice  of  arrival  at 
least  1  hour  before  crossing  the  U.S. 
coastline  or  border.  There  are  no  such 
timing  requirements  for  other  areas. 
Thus,  some  pilots  and  their  passengers 
may  decide  that  in  order  to  comply 
with  the  new  requirements,  including 
submitting  information  through  eAPIS 
and  waiting  for  a  response  ft'om  CBP, 
they  must  convene  at  the  airport  earlier 
than  they  customarily  would. 

To  estimate  the  costs  associated  with 
the  time  required  to  input  data  into 
eAPIS,  we  use  the  value  of  an  hour 
of  time  as  reported  in  the  F’ederal 
Aviation  Administration’s  (FAA) 
document  on  critical  values,  $28.60. 
This  represents  a  weighted  cost  for 
business  and  leisure  travelers  in  the  air 
environment.  The  cost  to  submit 
advance  notice  of  arrival  data  through 
eAPIS  would  be  approximately  $1 
million  (140,000  arrivals  *  0.25  hours 
$28.60  per  hour).  Similarly,  costs  to 
submit  advance  notice  of  departure 
data  would  be  $1  million,  for  a  total 
cost  to  submit  the  required  data 
elements  of  $2  million  annually. 

To  estimate  the  costs  of  arriving  earlier 
than  customary,  we  again  use  the  value 
of  time  of  $28.60  per  hour.  As  noted 
previously,  we  assume  that  301,000 


pilots  and  passengers  may  choose  to 
arrive  0.25  hours  earlier  than 
customary.  This  would  result  in  a  cost 
of  approximately  $2  million  for  arrivals 
and  $2  million  for  departures,  a  total 
of  $4  million  annually  (301,000 
individuals  *  0.25  hours  *  $28.60  per 
hour  *  2). 

Thus,  the  total  annual  cost  of  the 
proposed  rule  is  expected  to  be  $6 
million.  Over  10  years,  this  would  total 
a  present  value  cost  of  $47  million  at 
a  7  percent  discount  rate  ($55  million 
at  a  3  percent  discount  rate). 

As  noted  previously,  the  benefit  of  this 
proposed  rule  is  enabling  CBP  to 
identify  high-risk  individuals  and 
aircraft  prior  to  their  arrival  in  the 
United  States,  thus  allowing  CBP  to 
coordinate  with  airport  personnel  and 
government  authorities  to  take  the 
action  warranted  by  the  threat.  CBP 
would  receive  more  information  earlier 
to  better  assess  risks  •'  f  specific  flights 
to  national  security  and  to  take 
appropriate  action  in  order  to  prevent 
security  threats. 

Timetable: 

Action  Date  FR  Cite 

NPRM  09/18/07  72  FR  53393 

NPRM  Comment  11/19/07 
Period  End 

Final  Action  01/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Government  Levels  Affected: 

None 

Additional  Information: 

Transferred  from  RIN  1515-ADlO 

URL  For  More  Information: 

www.regulations.gov 

URL  For  Public  Comments: 

www.regulations.gov 
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Agency  Contact: 

Barbara  Connolly 
Program  Officer 

Department  of  Homeland  Security 
U.S.  Customs  and  Border  Protection 
Office  of  Field  Operations 
1300  Pennsylvania  Avenue  NW. 
Washington,  DC  20229 
Phone:  202  344-1694 

Glen  E.  Vereb 

Chief,  Cargo  Security,  Carriers  and 
Immigration  Branch,  Office  of  , 
International  Trade 
Department  of  Homeland  Security 
U.S.  Customs  and  Border  Protection 
1300  Pennsylvania  Avenue  NW. 
Washington,  DC  20229 
Phone:  202  352-0212 

PIN:  1651-AA41 


DHS— USCBP 

58.  IMPORTER  SECURITY  FILING  AND 
ADDITIONAL  CARRIER 
REQUIREMENTS 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Unfunded  Mandates: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 

Legal  Authority: 

PL  109-347,  sec  203;  5  USC  301;  19 
use  66,  1431,  1433,  1434,  1624,  2071 
note:  46  USC  60105 

CFR  Citation: 

19  CFR  4 
Legal  Deadline: 

None 

Abstract: 

This  rule  would  amend  DHS 
regulations  to  provide  that  Customs  and 
Border  Protection  (CBP)  must  receive, 
by  way  .of  a  CBP-approved  electronic 
data  interchange  system,  additional 
information  from  carriers  and  importers 
pertaining  to  cargo  before  the  cargo  is 
brought  into  the  United  States  by 
vessel.  The  information  required  is  that 
which  is  reasonably  necessary  to  enable 
high-risk  shipments  to  be  identified  so 
as  to  prevent  smuggling  and  ensure 
cargo  safety  and  security  pursuant  to 
the  laws  enforced  and  administered  by 
CBP.  The  amendment  is  specifically 
intended  to  implement  the  provisions 
of  section  203  of  tlje  Security  and 
Accountability  for  Every  Port  Act  of 
2006. 


Statement  of  Need: 

Vessel  carriers  are  currently  required  to 
transmit  certain  manifest  information 
by  way  of  the  CBP  Vessel  Automated 
Manifest  System  (AMS)  24  hours  prior 
to  lading  of  containerized  and  non¬ 
exempt  break  bulk  cargo  at  a  foreign 
port.  For  the  most  part,  this  is  the 
ocean  carrier’s  or  non-vessel  operating 
common  carrier  (NVOCC)’s  cargo 
declaration.  CBP  analyzes  this 
information  to  generate  its  risk 
assessment  for  targeting  purposes. 
Internal  and  external  government 
reviews  have  concluded  that  more 
complete  advance  shipment  data  would 
produce  even  more  effective  and  more 
vigorous  cargo  risk  assessments.  In 
addition,  pursuant  to  Section  203  of  the 
Security  and  Accountability  for  Every 
Port  Act  of  2006  (Pub.  L.  109-347,  6 
U.S.C.  943)  (SAFE  Port  Act),  the 
Secretary  of  Homeland  Security,  acting 
through  the  Commissioner  of  CBP, 
must  promulgate  regulations  to  require 
the  electronic  transmission  of 
additional  data  elements  for  improved 
high-risk  targeting,  including 
appropriate  security  elements  of  entry 
data  for  cargo  destined  to  the  United 
States  by  vessel  prior  to  loading  of  such 
cargo  on  vessels  at  foreign  seaports. 

Based  upon  its  analysis,  as  well  as  the 
requirements  under  the  SAFE  Port  Act, 
CBP  is  proposing  to  require  the 
electronic  transmission  of  additional 
data  for  improved  high-risk  targeting. 
Some  of  these  data  elements  are  being 
required  from  carriers  (Container  Status 
Messages  and  Vessel  Stow  Plan)  and 
others  are  being  required  from 
“importers,”  as  that  term  is  defined  for 
purposes  of  the  proposed  regulations. 
This  rule  will  improve  CBP’s  risk 
assessment  and  targeting  capabilities, 
while  at  the  same  time,  enabling  the 
agency  to  facilitate  the  prompt  release 
of  legitimate  cargo  following  its  arrival 
in  the  United  States.  The  information 
will  assist  CBP  in  increasing  the 
security  of  the  global  trading  system 
and,  thereby,  reducing  the  threat  to  the 
United  States  and  world  economy. 

Summary  of  Legal  Basis: 

Pursuant  to  Section  203  of  the  Security 
and  Accountability  for  Every  Port  Act 
of  2006  (Pub.  L.  109-347,  6  U.S.C.  943) 
(SAFE  Port  Act),  the  Secretary  of 
Homeland  Security,  acting  through  the 
Commissioner  of  CBP,  must  promulgate 
regulations  to  require  the  electronic 
transmission  of  additional  data 
elements  for  improved  high-risk 
targeting,  including  appropriate 
security  elements  of  entry  data  for 
cargo  destined  to  the  United  States  by 


vessel  prior  to  loading  of  such  cargo 
on  vessels  at  foreign  seaports. 

Alternatives: 

CBP  considered  requiring  an  importer 
security  filing  for  bulk  cargo  as  well 
as  for  containerized  and  break-bulk 
cargo.  If  bulk  cargo  were  not  exempt 
from  an  importer  security  filing,  the 
annualized  costs  of  the  rule  would  be 
increased  by  approximately  $10 
million. 

Anticipated  Cost  and  Benefits: 

When  the  NPRM  was  published,  CBP 
estimated  that  approximately  11 
million  import  shipments  conveyed  by 
1,200  different  carrier  companies 
operating  50,000  unique  voyages  or 
vessel-trips  to  the  United  States  wilt  be 
subject  to  the  rule.  Annualized  costs 
range  from  $390  million  to  $630 
million  (7  percent  discount  rate  over 
10  y ecu's). 

The  annualized  cost  range  results  ft'om 
varying  assumptions  about  the 
estimated  security  filing  transaction 
costs  or  fees  charged  to  the  importers 
by  the  filing  parties,  the  potential  for 
supply  chain  delays,  and  the  estimated 
costs  to  carriers  for  transmitting 
additional  data  to  CBP. 

Ideally,  the  quantification  and 
monetization  of  the  benefits  of  this 
regulation  would  involve  estimating  the 
current  level  of  risk  of  a  successful 
terrorist  attack,  absent  this  regulation, 
and  the  incremental  reduction  in  risk 
resulting  from  implementation  of  the 
regulation.  CBP  would  then  multiply 
the  change  by  an  estimate  of  the  value 
individuals  place  on  such  a  risk 
reduction  to  produce  a  monetary 
estimate  of  direct  benefits.  However, 
existing  data  limitations  and  a  lack  of 
complete  understanding  of  the  true 
risks  posed  by  terrorists  prevent  us 
from  establishing  the  incremental  risk 
reduction  attributable  to  this  rule.  As 
a  result,  CBP  has  undertaken  a  “break¬ 
even”  analysis  to  inform  decision¬ 
makers  of  the  necessary  incremental 
change  in  the  probability  of  such  an 
event  occurring  that  would  result  in 
direct  benefits  equal  to  the  costs  of  the 
proposed  rule. 

CBP’s  analysis  finds  that  the 
incremental  costs  of  this  regulation  are 
relatively  small  compared  to  the 
median  value  of  a  shipment  of  goods 
despite  the  rather  large  absolute 
estimate  of  present  value  cost. 

The  proposed  regulation  may  increase 
the  time  shipments  are  in  transit, 
particularly  for  shipments  consolidated 
in  containers.  For  such  shipments,  the 
supply  chain  is  generally  more  complex 
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and  the  importer  has  less  control  of  the 
flow  of  goods  and  associated  security 
filing  information.  Foreign  cargo 
consolidators  may  be  consolidating 
multiple  shipments  from  one  or  more 
shippers  in  a  container  destined  for  one 
or  more  buyers  or  consignees.  In  order 
to  ensure  that  the  security  filing  data 
is  provided  by  the  shippers  to  the 
importers  (or  their  designated  agents) 
and  is  then  transmitted  to  and  accepted 
by  CBP  in  advance  of  the  24-hour 
deadline,  consolidators  may  advance 
their  cut-off  times  for  receipt  of 
shipments  and  associated  security  filing 
data. 

These  advanced  cut-off  times  would 
help  prevent  a  consolidator  or  carrier 
from  having  to  unpack  or  unload  a 
container  in  the  event  the  security 
filing  for  one  of  the  shipments 
contained  in  the  container  is 
inadequate  or  not  accepted  by  CBP.  For 
example,  consolidators  may  require 
shippers  to  submit,  transmit,  or  obtain 
CBP  approval  of  their  security  filing 
data  before  their  shipments  are  stuffed 
in  the  container,  before  the  container 
is  sealed,  or  before  the  container  is 
delivered  to  the  port  for  lading.  In  such 
cases,  importers  would  likely  have  to 
increase  the  times  they  hold  their  goods 
as  inventory  and  thus  incur  additional 
inventory  carrying  costs  to  sufficiently 
meet  these  advanced  cut-off  times 
imposed  by  their  foreign  consolidators. 
The  high  end  of  the  cost  ranges 
presented  assumes  an  initial  supply 
chain  delay  of  1  day  (24  hours)  for  the 
first  year  of  implementation  (2008)  and 
a  delay  of  12  hours  for  years  2  through 
10  (2009  to  2017). 

The  benefit  of  this  rule  is  the 
improvement  of  CBP’s  risk  assessment 
and  targeting  capabilities,  while  at  the 
same  time,  enabling  CBP  to  facilitate 
the  prompt  release  of  legitimate  cargo 
following  its  arrival  in  the  United 
States.  The  information  will  assist  CBP 
in  increasing  the  security  of  the  global 
trading  system,  and  thereby  reducing 
the  threat  to  the  United  States  and  the 
world  economy. 

Timetable: 


Action 

Date  FR  Cite 

NPRM 

01/02/08  73  FR  90 

NPRM  Comment 
Period  End 

03/03/08 

NPRM  Comment 
Period  Extended 

02/01/08  73  FR  6061 

NPRM  Comment 
Period  End 

03/18/08 

Final  Action 

01/00/09 

Regulatory  Flexibility  Anaiysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

None 

International  Impacts: 

This  regulatory  action  will  be  likely  to 
have  international  trade  and  investment 
effects,  or  otherwise  be  of  international 
interest. 

URL  For  More  Information: 

www.regulations.gov 

URL  For  Public  Comments: 

www.regulations.gov 

Agency  Contact: 

Richard  DiNucci 

Department  of  Homeland  Security 

U.S.  Customs  and  Border  Protection 

Office  of  Field  Operations 

1300  Pennsylvania  Avenue,  NW. 

Washington,  DC  20229 

Phone:  202  344-2513 

Email;  richard.dinucci@dhs.gov 

RIN:  1651-AA70 


DHS— USCBP 

59.  CHANGES  TO  THE  VISA  WAIVER 
PROGRAM  TO  IMPLEMENT  THE 
ELECTRONIC  SYSTEM  FOR  TRAVEL 
AUTHORIZATION  (ESTA)  PROGRAM 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  Authority: 

8  use  1103;  8  USC  1187;  8  CFR  part 
2 

CFR  Citation: 

8  CFR  217.5 
Legal  Deadline: 

'None 

Abstract: 

This  interim  rule  amends  title  8  of  the 
Code  of  Federal  Regulations  (CFR)  on 
an  interim  basis  to  implement  the 
Electronic  System  for  Travel 
Authorization  (ESTA)  procedures  for 
aliens  who  wish  to  travel  to  the  United 
States  under  the  Visa  Waiver  Program 
(VWP)  at  air  or  sea  ports  of  entry. 
Currently,  aliens  from  VWP  countries 
must  provide  certain  biographical 
information  to  U.S.  Customs  and 
Border  Protection  (CBP)  Officers  at  air 
and  sea  ports  of  entry  on  a  paper  form 
Nonimmigrant  Alien  Arrival/Departure 
(Form  I-94W).  Under  this  interim  final 
rule,  VWP  travelers  will  provide  the 


same  information  to  CBP  electronically 
before  departing  for  the  United  States. 
By  automating  the  I-94W  process  and 
establishing  a  system  to  provide  VWP 
traveler  data  in  advance  of  travel,  CBP 
will  be  able  to  determine  the  eligibility 
of  citizens  and  nationals  from  VWP 
countries  to  travel  to  the  United  States 
and  whether  such  travel  poses  a  law 
enforcement  or  security  risk,  before 
such  individuals  begin  travel  to  the 
United  States.  ESTA  will  provide  for 
greater  efficiencies  in  the  screening  of 
international  travelers  by  allowing  CBP 
to  identify  subjects  of  potential  interest 
before  they  depart  for  the  United  States, 
thereby  increasing  security  and 
reducing  traveler  delays  upon  arrival  at 
U.S.  ports  of  entry.  ESTA  will  be 
implemented  as  a  mandatory  program 
60  days  after  publication  of  another 
notice  in  the  Federal  Register  DHS. 

DHS  anticipates  the  such  notice  will 
be  issued  in  November  2008,  for 
implementation  of  the  mandatory  ESTA 
requirements  on  or  before  January  12, 
2009. 

Statement  of  Need: 

Currently,  aliens  from  VWP  countries 
must  provide  certain  biographical 
information  to  U.S.  Customs  and 
Border  Protection  (CBP)  Officers  at  air 
and  sea  ports  of  entry  on  a  paper  form 
Nonimmigrant  Alien  Arrival/Departure 
(Form  I-94W).  Section  711  of  the  9/11 
Act  requires  the  Secretary  of  Homeland 
Security,  in  consultation  with  the 
Secretary  of  State,  to  develop  and 
implement  a  fully  automated  electronic 
travel  authorization  system  which  will 
collect  biographical  and  other 
information  in  advance  of  travel  to 
determine  the  eligibility  of  the  alien  to 
travel  to  the  United  States  and  to 
determine  whether  such  travel  poses  a 
law  enforcement  or  security  risk.  ESTA 
is  intended  to  fulfill  these  statutory 
requirements. 

Under  this  interim  final  rule,  VWP 
travelers  will  provide  the  same 
information  to  CBP  electronically 
before  departing  for  the  United  States. 
VWP  travelers  who  receive  travel 
authorization  under  ESTA  will  not  be 
required  to  complete  the  paper  Form 
I-94W  when  arriving  on  a  carrier  that 
is  capable  of  receiving  and  validating 
messages  pertaining  to  the  traveler’s 
ESTA  status  as  part  of  the  traveler’s 
boarding  status.  By  automating  the  I- 
94W  process  and  establishing  a  system 
to  provide  VWP  traveler  data  in 
advance  of  travel,  CBP  will  be  able  to 
determine  the  eligibility  of  citizens  and 
eligible  nationals  from  VWP  countries 
to  travel  to  the  United  States  and 
whether  such  travel  poses  a  law 


Federal  Register/ Vol.  73,  No.  227 /Monday,  November  24,  2008 /The  Regulatory  Plan 


71185 


enforcement  or  security  risk,  before 
such  individuals  begin  travel  to  the 
United  States.  ESTA  will  provide  for 
greater  efficiencies  in  the  screening  of 
international  travelers  by  allowing  GBP 
to  identify  subjects  of  potential  interest 
before  they  depart  for  the  United  States, 
thereby  increasing  security  and 
reducing  traveler  delays  upon  arrival  at 
U.S.  ports  of  entry. 

Summary  of  Legal  Basis: 

The  ESTA  program  is  based  on 
congressional  authority  provided  under 
section  711  of  the  Implementing 
Recommendations  of  the  9/11 
Commission  Act  of  2007  and  section 
217  of  the  Immigration  and  Nationality 
Act  (INA). 

Alternatives: 

GBP  considered  three  alternatives  to 
this  rule: 

1:  The  ESTA  requirements  in  the  rule, 
but  with  a  $1.50  fee  per  each  travel 
authorization  (more  costly) 

2:  The  ESTA  requirements  in  the  rule, 
but  with  only  the  name  of  the 
passenger  and  the  admissibility 
questions  on  the  I-94W  form  (less 
burdensome) 

3:  The  ESTA  requirements  in  the  rule, 
but  only  for  the  countries  entering  the 
VWP  after  2009  (no  new  requirements 
for  VWP,  reduced  burden  for  newly 
entering  countries) 

GBP  determined  that  the  rule  provides 
the  greatest  level  of  enhanced  security 
and  efficiency  at  an  acceptable  cost  to 
traveling  public  and  potentially  affected 
air  carriers. 

Anticipated  Cost  and  Benefits: 

The  purpose  of  ESTA  is  to  allow  DHS 
and  GBP  to  establish  the  eligibility  of 
certain  foreign  travelers  to  travel  to  the 
United  States  under  the  VWP,  and 
whether  the  alien’s  proposed  travel  to 
the  United  States  poses  a  law 
enforcement  or  security  risk.  Upon 
review  of  such  information,  DHS  will 
determine  whether  the  alien  is  eligible 
to  travel  to  the  United  States  under  the 
VWP.  Once  ESTA  is  implemented  as 
a  mandatory  program,  citizens  and 
eligible  nationals  of  the  27  countries  in 
the  current  VWP  must  comply  with  this 
rule. 

Impacts  to  Air  &  Sea  Garriers 

GBP  estimated  that  eight  U.S. -based  air 
carriers  and  eleven  sea  carriers  will  be 
affected  by  the  rule.  An  additional  35 
foreign-based  air  carriers  and  five  sea 
carriers  will  be  affected.  GBP  concluded 
that  costs  to  air  and  sea  carriers  to 
support  the  requirements  of  the  ESTA 


program  could  cost  $137  million  to 
$1.1  billion  over  the  next  10  years 
depending  on  the  level  of  effort 
required  to  integrate  their  systems  with 
ESTA,  how  many  passengers  they  need 
to  assist  in  applying  for  travel 
authorizations,  and  the  discount  rate 
applied  to  annual  costs. 

Impacts  to  Travelers 

ESTA  will  present  new  costs  and 
burdens  to  travelers  in  VWP  countries 
who  were  not  previously  required  to 
submit  any  information  to  the  U.S. 
Government  in  advance  of  travel  to  the 
United  States.  Travelers  from  Roadmap 
countries  who  become  VWP  countries 
will  also  incur  costs  and  burdens, 
though  these  are  much  less  than 
obtaining  a  nonimmigrant  visa 
(category  B1/B2),  which  is  currently 
required  for  short-term  pleasure  or 
business  to  travel  to  the  United  States. 
GBP  estimated  that  the  total  quantified 
costs  to  travelers  will  range  from  $1.1 
billion  to  $3.5  billion  depending  on  the 
number  of  travelers,  the  value  of  time, 
and  the  discount  rate.  Annualized  costs 
are  estimated  to  range  firom  $133 
million  to  $366  million. 

Benefits 

As  set  forth  in  section  711  of  the  9/11 
Act,  it  was  the  intent  of  Gongress  to 
modernize  and  strengthen  the  security 
of  the  Visa  Waiver  Program  under 
section  217  of  the  Immigration  and 
Nationality  Act  (INA,  8  USG  1187)  by 
simultaneously  enhancing  program 
security  requirements  and  extending 
visa-free  travel  privileges  to  citizens 
and  eligible  nationals  of  eligible  foreign 
countries  that  are  partners  in  the  war 
on  terrorism. 

By  requiring  passenger  data  in  advance 
of  travel,  GBP  may  be  able  to 
determine,  before  the  alien  departs  fol 
the  United  States,  the  eligibility  of 
citizens  and  eligible  nationals  from 
VWP  countries  to  travel  to  the  United 
States  under  the  VWP,  and  whether 
such  travel  poses  a  law  enforcement  or 
security  risk.  In  addition  to  fulfilling 
a  statutory  mandate,  the  rule  serves  the 
twin  goals  of  promoting  border  security 
and  legitimate  travel  to  the  United 
States.  By  modernizing  the  VWP,  ESTA 
is  intended  to  both  increase  national 
security  and  provide  for  greater 
efficiencies  in  the  screening  of 
international  travelers  by  allowing  for 
the  screening  of  subjects  of  potential 
interest  well  before  boarding,  thereby 
reducing  traveler  delays  based  on 
potentially  lengthy  processes  at  U.S. 
ports  of  entry. 

GBP  concluded  that  the  total  benefits 
to  travelers  could  total  $1.1  billion  to 


$3.3  billion  over  the  period  of  analysis. 
Annualized  benefits  could  range  from 
$134  million  to  $345  million. 

In  addition  to  these  benefits  to 
travelers,  GBP  and  the  carriers  should 
also  experience  the  benefit  of  not 
having  to  administer  the  I-94W.  While 
GBP  has  not  conducted  an  analysis  of 
the  potential  savings,  it  should  accrue 
benefits  from  not  having  to  produce, 
ship,  and  store  blank  forms.  GBP 
should  also  be  able  to  accrue  savings 
related  to  data  entry  and  archiving. 
Garriers  should  realize  some  savings  as 
well,  though  carriers  will  still  have  to 
administer  the  1-94  for  those  passengers 
not  traveling  under  the  VWP  and  the 
Gustoms  Declaration  forms  for  all 
passengers  aboard  the  aircraft  and 
vessel. 

Timetable: 

Action  Date  FR  Cite 

Interim  Final  Action  06/09/08  73  FR  32440 

Interim  Final  Rule  08/08/08 

Effective 

Interim  Final  Rule  08/08/08 

Comment  Period 
End 

Final  Rule  06/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Government  Levels  Affected: 

None 

URL  For  More  Information: 

www.regulations.gov 

URL  For  Public  Comments: 

www.regulations.gov 

Agency  Contact: 

Beverly  Good 

Director,  Electronic  System  Travel 
Authorization 

Department  of  Homeland  Security 
U.S.  Customs  and  Border  Protection 
1300  Pennsylvania  Avenue  NW. 

Suite  3.3C 

Washington,  DC  20229 
Phone:  202  344-2433 
Fax:  202-344-2747 
Email:  cbp.esta@dhs.gov 

RIN:  1651-AA72 


DHS— USCBP 

60.  •  IMPLEMENTATION  OF  THE 
GUAM-CNMI  VISA  WAIVER 
PROGRAM 

Priority: 

Other  Significant 
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Legal  Authority: 

PL  110-229,  sec  702 

CFR  Citation: 

8  CFR  100.4;  8  CFR  212.1;  8  CFR  233.5; 
8  CFR  235.5;  19  CFR  4.7b;  19  CFR 
122.49a 

_  Legai  Deadiine: 

Final,  Statutory,  November  4,  2008,  PL 
110-229. 

Abstract: 

This  rule  amends  Department  of 
Homeland  Security  (DHS)  regulations 
to  implement  section  702  of  the 
Consolidated  Natural  Resources  Act  of 
2008  (CNRA).  This  law  extends  the 
immigration  laws  of  the  United  States 
to  the  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI)  and  provides 
for  a  joint  visa  waiver  program  for 
travel  to  Guam  and  the  CNMI.  This  rule 
implements  section  702  of  the  CNRA 
by  amending  the  regulations  to  replace 
the  current  Guam  Visa  Waiver  Program 
with  a  new  Guam-CNMI  Visa  Waiver 
Program.  The  amended  regulations  set 
forth  the  requirements  for 
nonimmigrant  visitors  who  seek 
admission  for  business  or  pleasure  and 
solely  for  entry  into  and  stay  on  Guam 
or  the  CNMI  without  a  visa.  DHS  is 
establishing  six  ports  of  entry  in  the 
CNMI  for  purposes  of  administering 
and  enforcing  the  Guam-CNMI  Visa 
Waiver  Program. 

Statement  of  Need: 

Currently,  aliens  who  are  citizens  of 
eligible  countries  may  apply  for 
admission  to  Guam  at  a  Guam  port  of 
entry  as  nonimmigrant  visitors  for  a 
period  of  fifteen  (15)  days  or  less,  for 
business  or  pleasure,  without  first 
obtaining  a  nonimmigrant  visa, 
provided  that  they  are  otherwise 
eligible  for  admission.  Section  702(b)  of 
the  Consolidated  Natural  Resources  Act 
of  2008  (CNRA),  supersedes  the  Guam 
visa  waiver  program  by  providing  for 
a  visa  waiver  program  for  Guam  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands  (Guam-CNMI  Visa 
Waiver  Program).  Section  702(b) 
requires  DHS  to  promulgate  regulations 
within  180  days  of  enactment  of  the 
CNRA  to  allow  nonimmigrant  visitors 
ft'om  eligible  countries  to  apply  for 
admission  into  Guam  and  the  CNMI, 
for  business  or  pleasure,  without  a  visa, 
for  a  period  of  authorized  stay  of  no 
longer  than  forty-five  (45)  days. 

Under  this  interim  final  rule,  a  visitor 
seeking  admission  under  the  Guam- 
CNMI  Visa  Waiver  Program  must  be  a 
national  of  an  eligible  country  and 


must  meet  the  requirements- 
enumerated  in  the  current  Guam  visa 
waiver  program  as  well  as  additional 
requirements  that  bring  the  Guam- 
CNMI  Vjsa  Waiver  Program  into  soft 
alignment  with  the  U.S.  Visa  Waiver 
Prograrn  provided  for  in  8  CFR  217. 

The  country  eligibility  requirements 
established  in  this  rule  take  into 
account  the  intent  of  the  CNRA  and 
ensure  that  the  regulations  meet  current 
border  security  needs.  The  country 
eligibility  requirements  are  designed  to; 
(1)  ensure  effective  border  control 
procedures,  (2)  properly  address 
national  security  and  homeland 
security  concerns  in  extending  U.S. 
immigration  law  to  the  CNMI,  and  (3) 
maximize  the  CNMI’s  potential  for 
future  economic  and  business  growth. 
This  rule  also  provides  that  visitors 
from  the  People’s  Republic  of  China 
and  Russia  have  provided  a  significant 
economic  benefit  to  the  CNMI. 

However,  nationals  from  those 
countries  can  not,  at  this  time,  seek 
admission  under  the  Guam-CNMI  Visa 
Waiver  Program  due  to  security 
concerns.  Pursuant  to  section  702(a)  of 
the  CNRA,  which  extends  the 
immigration  laws  of  the  United  States 
to  the  CNMI,  this  rule  also  establishes 
six  ports  of  entry  in  the  CNMI  to  enable 
the  Secretary  of  Homeland  Security  (the 
Secretary)  to  administer  and  enforce  the 
Guam-CNMI  Visa  Waiver  Program. 

Summary  of  Legal  Basis: 

The  Guam-CNMI  Visa  Waiver  Program 
is  based  on  congressional  authority 
provided  under  702(b)  of  the 
Consolidated  Natural  Resources  Act  of 
2008  (CNRA). 

Alternatives: 

None 

Anticipated  Cost  and  Benefits: 

The  most  significant  change  for 
admission  to  the  CNMI  as  a  result  of 
the  rule  will  be  for  visitors  from  those 
countries  who  are  not  included  in 
either  the  existing  U.S.  Visa  Waiver 
Program  or  the  Guam-CNMI  Visa 
Waiver  Program  established  by  the  rule. 
These  visitors  must  apply  for  U.S. 
visas,  which  require  in-person 
interviews  at  U.S.  embassies  or 
consulates  and  higher  fees  than  the 
CNMI  currently  assesses  for  its  visitor 
.entry  permits.  CBP  anticipates  that  the 
annual  cost  to  the  CNMI  will  be  $6 
million.  These  are  losses  associated 
with  the  reduced  visits  from  foreign 
travelers  who  may  no  longer  visit  the 
CNMI  upon  implementation  of  this 
rule. 


The  anticipated  benefits  of  the  rule  are 
enhanced  security  that  will  result  from 
the  federalization  of  the  immigration 
functions  in  the  CNMI. 

Timetable: 

Action  Date  FR  Cite 

Interim  Final  Rule  11/00/08 

Regulatory  Flexibility  Anaiysis 
Required: 

No 

Government  Leveis  Affected: 

None 

International  Impacts: 

This  regulatory  action  will  be  likely  to 
have  international  trade  and  investment 
effects,  or  otherwise  be  of  international 
interest. 

Agency  Contact: 

Cheryl  C.  Peters 

Department  of  Homeland  Security 
U.S.  Customs  and  Border  Protection 
1300  Pennsylvania  Avenue  NW. 
Washington,  DC  20229  ' 

Phone:  202  344-1707 
Email:  cheryl.c.peters@dhs.gov 

RIN:  1651-AA77 


DHS — Transportation  Security 
Administration  (TSA) 


PROPOSED  RULE  STAGE 


61.  AIRCRAFT  REPAIR  STATION 
SECURITY 

Priority: 

Other  Significant.  Major  status  under  5 
use  801  is  undetermined. 

Legal  Authority: 

49  use  114;  49  USC  44924 
CFR  Citation: 

49  CFR  1554 
Legai  Deadline: 

Final,  Statutory,  August  8,  2004,  sec. 
611  of  Vision  100  requires  TSA  to  issue 
a  final  rule  within  240  days  from  date 
of  enactment  of  Vision  100. 

Final,  Statutory,  August  3,  2008,  sec. 
1616  of  the  9/11  Commission  Act 
requires  that  the  final  rule  be  issued 
within  one  year  of  the  date  of 
enactment. 

Section  611(b)(1)  of  Vision  100 — 
Century  of  Aviation  Reauthorization 
Act  (Pub.  L.  108-176;  Dec.  12,  2003; 

117  Stat.  2490),  codified  at  49  U.S.C. 
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44924,  requires  TSA  to  issue  “final 
regulations  to  ensure  the  security  of 
foreign  and  domestic  aircraft  repair 
stations”  within  240  days  from  date  of 
enactment  of  Vision  100. 

Abstract: 

The  Transportation  Security 
Administration  (TSA)  will  propose  to  , 
add  a  new  regulation  to  improve  the 
security  of  domestic  and  foreign  aircraft 
repair  stations,  as  required  by  the 
section  611  of  Vision  100 — Century  of 
Aviation  Reauthorization  Act.  The 
NPRM  will  propose  general 
requirements  for  security  programs  to  • 
be  adopted  and  implemented  by  repair 
stations  certified  by  the  Federal 
Aviation  Administration  (FAA). 
Regulations  originally  were  to  be 
promulgated  by  August  8,  2004.  A 
Report  to  Congress  was  sent  August  24, 
2004,  explaining  the  delay. 

Statement  of  Need: 

The  Transportation  Security 
Administration  (TSA)  is  proposing 
regulations  to  improve  the  security  of 
domestic  and  foreign  aircraft  repair 
stations.  The  proposed  regulations  will 
require  repair  stations  that  are 
certificated  by  the  Federal  Aviation 
Administration  to  adopt  and  carry  out 
a  security  program.  The  proposal  will 
codify  the  scope  of  TSA’s  existing 
inspection  program.  The  proposal  also 
will  provide  procedures  for  repair 
stations  to  seek  review  of  any  TSA 
determination  that  security  measures 
are  deficient. 

Summary  of  Legal  Basis: 

Sec.  611(b)(1)  of  Vision  100 — Century 
of  Aviation  Reauthorization  Act  (Pub. 

L.  108-176;  12/12/2003;  117  Stat.  2490), 
codified  at  49  U.S.C.  44924,  requires 
TSA  to  issue  “final  regulations  to 
ensure  the  security  of  foreign  and 
domestic  aircraft  repair  stations”  within 
240  days  firom  date  of  enactment  of 
Vision  100.  Section  1616  of  Public  Law 
110-53,  Implementing 
Recommendations  of  the  9/11 
Commission  Act  of  2007  (Aug.  3,  2007; 
121  Stat.  266)  requires  that  the  FAA 
may  not  certify  any  foreign  repair 
stations  if  the  regulations  are  not  issued 
within  one  year  after  the  date  of 
enactment  of  the  9/11  Commission  Act 
unless  the  repair  station  was  previously 
certified  or  is  in  the  process  of 
certification. 

Anticipated  Cost  and  Benefits: 

The  proposed  rule  would  enhance 
aviation  security  by  supplementing 
existing  safety  regulations  with 
requirements  for  repair  stations  to 


implement  specific  security  measures 
to  protect  aircraft  from  commandeering, 
tampering,  or  sabotage.  The  proposed 
security  measures  will  mitigate  the 
potential  threat  that  an  aircraft  could 
be  used  as  a  weapon  or.  be  destroyed. 
Using  a  7  percent  discount  rate,  TSA 
estimated  the  10-year  cost  impacts  for 
the  primary  scenario  of  this  rulemaking 
would  total  $242.4  million.  This  total 
is  distributed  among  domestic  repair 
stations,  which  would  incur  total  costs 
of  $119.7  million;  foreign  repair 
stations,  which  would  incur  costs  of 
$68.9  million;  and  TSA-projected 
Federal  Government  costs,  which 
would  be  $53.7  million.  As  of  March 
2007,  the  FAA  reported  that  there  are 
4,227  domestic  repair  stations  and  694 
repair  stations  located  outside  the  U.S. 
that  have  an  FAA  certificate  under  part 
145  of  the  FAA’s  rules. 

Timetable; 

Action  Date  FR  Cite 

Notice— Public  02/24/04  69  FR  8357 

Meeting:  Request 
for  Comments 

Report  to  Congress  08/24/04 
NPRM  12/00/08 

Regulatory  Flexibility  Analysis 
Required: 

No 

Smail  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

None 

URL  For  More  Information: 

www.regulations.gov 

URL  For  Public  Comments: 

www.regulations.gov 


Agency  Contact: 

John  Randol 

Program  Manager,  Repair  Stations 
Department  of  Homeland  Security 
Transportation  Security  Administration 
Office  of  Security  Operations 
TSA-29,  HQ,  E9 
601  South  12th  Street 
Arlington,  VA  22202-4220 
Phone:  571  227-1796 
Email:  john.randol@dhs.gov 

Dominick  S.  Caridi 

Director,  Regulatory  Development  and 

Business  Analysis 

Department  of  Homeland  Security 

Transportation  Security  Administration 

Office  of  Transportation  Sector  Network 

Management 

TSA-28,  HQ,  E10-410N 

601  South  12th  Street 

Arlington,  VA  22202-4220 

Phone:  571  227-2952 

Fax:  703  603-0302 

Email:  dominick.caridi@dhs.gov 

Linda  L.  Kent 

Sr.  Attorney,  Regulations  Division 

Department  of  Homeland  Security 

Transportation  Security  Administration 

Office  of  the  Chief  Counsel 

TSA-2,  HQ,  E12-126S 

601  South  12th  Street 

Arlington,  VA  22202-4220 

Phone:  571  227-2675 

Fax:  571  227-1381 

Email:  linda.kent@dhs.gov 

RIN:  1652-AA38 


DHS— TSA 

62.  LARGE  AIRCRAFT  SECURITY 
PROGRAM,  OTHER  AIRCRAFT 
OPERATOR  SECURITY  PROGRAMS, 
AND  AIRPORT  OPERATOR  SECURITY 
PROGRAM 

Priority: 

Economically  Significant.  Major  under 

5  use  801. 

Unfunded  Mandates: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 

Legal  Authority: 

6  use  469;  18  USC  842;  18  USC  845; 
46  USC  70102  to  70106;  46  USC  70117; 
49  USC  114;  49  USC  5103;  49  USC 
5103a:  49  USC  40113;  49  USC  44901 

to  44907;  49  USC  44913  to  44914;  49 
USC  44916  to  44918;  49  USC  44932; 

49  USC  44935  to  44936;  49  USC  44942; 
49  USC  46105 
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CFR  Citation: 

49  CFR  1515;  49  CFR  1520;  49  CFR 
1522;  49  CFR  1540;  49  CFR  1542;  49 
CFR  1544;  49  CFR  1550 

Legai  Deadiine: 

None 

Abstract: 

The  Transportation  Security 
Administration  (TSA)  proposes  to 
amend  current  aviation  transportation 
security  regulations  to  enhance  the 
security  of  general  aviation  by 
expanding  the  scope  of  current 
requirements,  and  by  adding  new 
requirements  for  certain  large  aircraft 
operators  and  airports  serving  those 
aircraft.  TSA  is  proposing  that  all 
aircraft  operations,  including  corporate 
and  private  charter  operations,  with 
aircraft  having  a  maximum  certificated 
takeoff  weight  (MTOW)  above  12,500 
pounds  (“large  aircraft”)  be  required  to 
adopt  a  large  aircraft  security  program. 
TSA  also  proposes  to  require  certain 
airports  that  serve  large  aircraft  to 
adopt  security  programs. 

Statement  of  Need: 

This  NPRM  would  enhance  current 
secmity  measures,  and  would  apply 
security  measures  currently  in  place  for 
operators  of  certain  types  of  aircraft,  to 
operators  of  other  aircraft.  While  the 
focus  of  TSA’s  existing  aviation 
security  programs  has  been  on  air 
carriers  and  commercial  operators,  TSA 
is  aware  that  general  aviation  aircraft 
with  a  maximum  certificated  takeoff 
weight  (MTOW)  of  over  12,500  pounds 
(“large  aircraft”)  may  be  vulnerable  to 
terrorist  activity.  These  aircraft  are  of 
sufficient  size  and  weight  to  inflict 
significant  damage  and  loss  of  lives  if 
they  are  hijacked  and  used  as  missiles. 
TSA  has  ciurent  regulations  that  apply 
to  large  aircraft  operated  by  air  carriers 
and  commercial  operators,  including 
the  twelve  five  program,  the  partial 
program,  and  the  private  charter 
program.  However,  the  current 
regulations  do  not  cover  ail  general 
aviation  operations,  such  as  those 
operated  by  corporations  and 
individuals,  and  such  operations  do  not 
have  the  features  that  are  necessary  to 
enhance  security. 

Anticipated  Cost  and  Benefits: 

The  proposed  rule  would  yield  benefits 
in  the  areas  of  security  and  quality 
governance.  The  security  and 
governance  benefits  are  four-fold.  First, 
the  rule  would  enhance  security  by 
expanding  the  memdatory  use  of 
security  measures  to  certain  operators 
of  large  aircraft  that  are  not  currently 


required  to  have  a  security  plan.  These 
measures  would  deter  malicious 
individuals  from  perpetrating  acts  that 
might  compromise  transportation  or 
national  security  by  using  large  aircraft 
for  these  purposes.  Second,  it  would 
harmonize,  as  appropriate,  security 
measures  used  by  a  single  operator  in 
its  various  operations  and  between 
different  operators.  Third,  the  new 
periodic  audits  of  security  programs 
would  augment  TSA’s  efforts  to  ensure 
that  large  aircraft  operators  are  in 
compliance  with  their  security 
programs.  Finally,  it  would  consolidate 
the  regulatory  framework  for  large 
aircraft  operators  that  currently  operate 
under  a  variety  of  security  programs, 
thus  simplifying  the  regulations  and 
allowing  for  better  governance. 

TSA  estimated  the  total  10-year  cost  of 
the  program  would  be  $1.3  billion, 
discounted  at  7  percent.  Aircraft 
operators,  airport  operators,  and  the 
Transportation  Security  Administration 
would  incur  costs  to  comply  with  the 
requirements  of  the  proposed  Large 
Aircraft  Security  Program  rule.  Aircraft 
operator  costs  comprise  85  percent  of 
all  estimated  expenses.  TSA  estimated 
approximately  9,000  general  aviation 
aircraft  operators  use  aircraft  with  a 
maximum  takeoff  weight  exceeding 
12,500  pounds,  and  would  be  newly 
subjected  to  the  proposed  rule. 

Timetable: 

Action  Date  FR  Cite 

NPRM  10/30/08  73  FR  64790 

NPRM  Comment  12/29/08 

Period  End 

Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

Local 

URL  For  More  Information: 

www.regulations.gov 

URL  For  Public  Comments: 

www.regulations.gov 


Agency  Contact: 

Michal  C.  Morgan 

General  Manager,  General  Aviation 

Security 

Department  of  Homeland  Security 

Transportation  Security  Administration 

Office  of  Transportation  Sector  Network 

Management 

TSA-28,  HQ,  E10-353N 

601  South  12th  Street 

Arlington,  VA  22202-4220 

Phone;  571  227-2634 

Fax:  571  227-2819 

Email:  michal.morgan@dhs.gov 

Mai  Dinh 

Assistant  Chief  Counsel,  Regulations 
Division 

Department  of  Homeland  Security 

Transportation  Security  Administration 

Office  of  the  Chief  Counsel 

TSA-2,  HQ,  E12-309N 

601  South  12th  Street 

Arlington,  VA  22202-1220 

Phone:  571  227-2725 

Fax:  571  227-1378 

Email:  mai.dinh@dhs.gov 

Related  RIN:  Related  to  1652-AA03, 
Related  to  1652-AA04 

RIN:  1652-AA53 
DHS— TSA 

63.  PUBLIC  TRANSPORTATION- 
SECURITY  TRAINING  OF  EMPLOYEES 

Priority: 

Other  Significant.  Major  under  5  USC 
801. 

Unfunded  Mandates: 

Undetermined 
Legal  Authority: 

49  USC  114;  PL  110-53,  sec  1408 

CFR  Citation: 

Not  Yet  Determined 
Legal  Deadiine: 

Final,  Statutory,  November  3,  2007, 
Interim  Rule  is  due  90  days  after  date 
of  enactment. 

Final,  Statutory,  August  3,  2008,  Rule 
is  due  1  year  after  date  of  enactment. 

According  to  section  1408  of  Public 
Law  110-53,  Implementing 
Recommendations  of  the  9/11 
Commission  Act  of  2007  (Aug.  3,  2007; 
121  Stat.  266),  interim  final  regulations 
are  due  90  days  after  the  date  of 
enactment  (Nov.  3,  2007),  and  final 
regulations  are  due  1  year  after  the  date 
of  enactment  of  this  Act. 
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Abstract: 

The  Transportation  Security 
Administration  (TSA)  will  add  a  new 
regulation  to  improve  the  security  of 
public  transportation  in  accordance 
with  the  Implementing 
Recommendations  of  the  9/11 
Commission  Act  of  2007. 

This  rulemaking  will  propose  general 
requirements  for  a  public  transportation 
security  training  program  to  prepare 
public  transportation  employees, 
including  frontline  employees,  for 
potential  security  threats  and 
conditions. 

Statement  of  Need: 

A  public  transportation  security 
training  program  is  proposed  to  prepare 
public  transportation  employees, 
including  frontline  employees,  for 
potential  security  threats  and 
conditions. 

Summary  of  Legal  Basis: 

49  U.S.C.  114;  Sec.  1408  of  Public  Law 
110-53,  Implementing 
Recommendations  of  the  9/11 
Commission  Act  of  2007  (Aug.  3,  2007; 
121  Stat.  266). 

Anticipated  Cost  and  Benefits: 

Economic  analysis  under  development. 

Timetable: 

Action  Date  FR  Cite 

NPRM  08/00/09 

Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism: 

Undetermined 


Agency  Contact: 

Thomas  L.  Farmer 

Deputy  General  Manager  -  Mass  Transit  . 

Department  of  Homeland  Security 

Transportation  Security  Administration 

Office  of  Transportation  Sector  Network 

Management 

TSA-28,  E10-219S 

601  South  12th  Street 

Arlington,  VA  22202^220 

Phone:  571  227-3552 

Email:  tom.fatmer@dhs.gov 

David  Kasminoff 

Attorney,  Regulations  Division 

Department  of  Homeland  Security 

Transportation  Security  Administration 

Office  of  the  Chief  Counsel 

TSA-2,  HQ,  E12-310N 

601  South  12th  Street 

Arlington,  VA  22202-4220 

Phone:  571  227-3583 

Fax:  571  227-1378 

Email:  david.kasminoff@dhs.gov 

RIN:  1652-AA55 


DHS— TSA 

64.  PUBLIC  TRANSPORTATION- 
SECURITY  PLAN 

Priority: 

Other  Significant.  Major  status  under  5 
use  801  is  undetermined. 

Unfunded  Mandates: 

Undetermined 

Legal  Authority: 

49  use  114;  PL  110-53,  sec  1405 

CFR  Citation: 

Not  Yet  Determined 

Legal  Deadline: 

None 

Abstract: 

The  Transportation  Security 
Administration  (TSA)  will  propose  new 
regulations  to  enhance  security  in 
public  transportation  in  accordance 
with  section  1405  of  the  Implementing 
Recommendations  of  the  9/11 
Commission  Act  of  2007. 


Statement  of  Need: 

The  rulemaking  will  propose  general 
requirements  for’ the  development  of 
comprehensive  security  plans  by  high- 
risk  public  transportation  agencies  to 
deter  security  threats. 

Summary  of  Legal  Basis: 

49  U.S.C.  114;  section  1405  of  Public 
Law  110-53,  Implementing 
Recommendations  of  the  9/11  • 

Commission  Act  of  2007  (Aug.  3,  2007; 
121  Stat.  266). 

Anticipated  Cost  and  Benefits: 

Economic  analysis  under  development. 

Timetable: 

Action  Date  FR  Cite 

NPRM  10/00/09 

Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism: 

Undetermined 

Agency  Contact: 

Thomas  L.  Farmer 

Deputy  General  Manager  -  Mass  Transit 

Department  of  Homeland  Security 

Transportation  Security  Administration 

Office  of  Transportation  Sector  Network 

Management 

TSA-28,  E10-219S 

601  South  12th  Street 

Arlington,  VA  22202^220 

Phone:  571  227-3552 

Email:  tom.farmer@dhs.gov 

David  Kasminoff 

Attorney,  Regulations  Division 

Department  of  Homeland  Security 

Transportation  Security  Administration 

Office  of  the  Chief  Counsel 

TSA-2,  HQ,  El 2-3 ION 

601  South  12th  Street 

Arlington,  VA  22202^220 

Phone:  571  227-3583 

Fax:  571  227-1378 

Email:  david.kasminoff@dhs.gov 

RIN:  1652-AA56 


This  rulemaking  will  propose  general 
requirements  to  require  public 
transportation  agencies  that  the 
Secretary  of  the  Department  of 
Homeland  Security  (DHS)  has 
determined  are  at  high  risk  for , 
terrorism  to  develop  comprehensive 
security  plans.  Technical  assistance  and 
guidance  will  be  provided  to  these 
agencies  in  preparing  and 
implementing  the  security  plans. 


DHS— TSA 

65.  RAILROADS— SECURITY 
TRAINING  OF  EMPLOYEES 

Priority: 

Other  Significant.  Major  status  under  5 
use  801  is  undetermined. 

Unfunded  Mandates: 

Undetermined 


71190 


Federal  Register/ Vol.  73,  No.  227 /Monday,  November  24,  2008 /The  Regulatory  Plan 


Legal  Authority: 

49  use  114;  PL  110-53,  sec  1517 

CFR  Citation: 

Not  Yet  Determined 

Legal  Deadline: 

NPRM,  Statutory,  February  3,  2008,  due 
6  months  after  date  of  enactment. 

According  to  section  1517  of  Public 
Law  110-53,  Implementing 
Recommendations  of  the  9/11 
Commission  Act  of  2007  (Aug.  3,  2007; 
121  Stat.  266),  TSA  must  issue  a 
regulation  no  later  than  6  months  after 
the  date  of  enactment  of  this  Act. 

Abstract: 

The  Transportation  Security 
Administration  (TSA)  will  add  new 
regulations  to  improve  the  security  of 
railroads  in  accordance  with  the 
Implementing  Recommendations  of  the 
9/11  Commission  Act  of  2007. 

The  rulemaking  will  propose  general 
requirements  for  a  security  training 
program  to  prepare  railroad  frontline 
employees  for  potential  security  threats 
and  conditions.  The  regulations  will 
take  into  consideration  any  current 
security  training  requirements  or  best 
practices. 

Statement  of  Need: 

The  rulemaking  will  propose  general 
requirements  for  a  security  training 
program  to  prepare  railroad  frontline 
employees  for  potential  security  threats 
and  conditions. 

Summary  of  Legal  Basis: 

49  U.S.C.  114;  section  1517  of  Public 
Law  110-53,  Implementing 
Recommendations  of  the  9/11 
Commission  Act  of  2007  (Aug.  3,  2007; 
121  Stat.  266). 

Anticipated  Cost  and  Benefits; 

Economic  analysis  under  development. 

Timetable: 

Action  Date  FR  Cite 

NPRM  08/00/09 

Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism: 

Undetermined 


Agency  Contact: 

Brian  Lusty 

Lead  Program  Analyst,  Freight  Rail 
Security 

Department  of  Homeland  Security 

Transportation  Security  Administration 

Office  of  Transportation  Sector  Network 

Management 

TSA-28,  E10-332N 

601  South  12th  Street 

Arlilngton,  VA  22202^220 

Phone:  571  227-4998 

Fax:  571  227-1923 

Email:  brian.lusty@dhs.gov 

David  Kasminoff 

Attorney,  Regulations  Division 

Department  of  Homeland  Security 

Transportation  Security  Administration 

Office  of  the  Chief  Counsel 

TSA-2,  HQ,  E12-310N 

601  South  12th  Street 

Arlington,  VA  22202-4220 

Phone:  571  227-3583 

Fax:  571  227-1378 

Email:  david.kasminoff@dhs.gov 

RIN:  1652-AA57 


DHS— TSA 

66.  RAILROADS— VULNERABILITY 
ASSESSMENT  AND  SECURITY  PLAN 

Priority: 

Other  Significant.  Major  status  under  5 
use  801  is  undetermined. 

Unfunded  Mandates; 

Undetermined 

Legal  Authority: 

49  use  114;  PL  110-53,  sec  1512 

CFR  Citation: 

Not  Yet  Determined 

Legal  Deadline: 

NPRM,  Statutory,  August  3,  2008,  Due 
12  months  after  date  of  enactment. 

According  to  section  1512  of  Public 
Law  110-53,  Implementing 
Recommendations  of  the  9/11 
Commission  Act  of  2007  (Aug.  3,  2007; 
121  Stat.  266),  TSA  must  issue  a 
regulation  no  later  than  12  months  after 
date  of  enactment  of  this  Act. 

Abstract: 

The  Transportation  Security 
Administration  (TSA)  will  add  new 
regulations  to  improve  the  security  of 
rail  transportation  in  accordance  with 
the  Implementing  Recommendations  of 
the  9/11  Commission  Act  of  2007. 

This  rulemaking  will  propose  general 
requirements  for  each  railroad  carrier 
assigned  by  the  Secretary  of  the 


Department  of  Homeland  Security 
(DHS)  to  a  high-risk  tier  to  conduct  a 
vulnerability  assessment;  implement  a 
security  plan  that  addresses  security 
performance  requirements;  and 
establish  standards  and  guidelines  for 
developing  and  implementing  these 
vulnerability  assessments  and  security 
plans. 

Statement  of  Need: 

The  rulemaking  will  propose  general 
requirements  for  each  high-risk  railroad 
carrier  to  conduct  a  vulnerability 
assessment;  implement  a  security  plan 
that  addresses  security  performance 
requirements;  and  establish  standards 
and  guidelines  for  developing  and 
implementing  these  vulnerability 
assessments  and  security  plans. 

Summary  of  Legal  Basis: 

49  U.S.C.  114;  section  1512  of  Public 
Law  110-53,  Implementing 
Recommendations  of  the  9/11 
Commission  Act  of  2007  fAug.  3,  2007; 
121  Stat.  266). 

Anticipated  Cost  and  Benefits: 

Economic  analysis  under  development. 

Timetable: 

Action  Date  FR  Cite 

NPRM  10/00/09 

Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism: 

Undetermined 
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Agency  Contact: 

Scott  Gorton 

Policy  &  Plans  Branch  Chief  for  Freight  . 
Rail 

Department  of  Homeland  Security 

Transportation  Security  Administration 

Office  of  Transportation  Sector  Network 

Management 

TSA-28,  HQ,  E10-423N 

601  South  12th  Street 

Arlington,  VA  22202-4220 

Phone:  571  227-1251 

Fax:  571  227-2930 

Email:  scott.gorton@dhs.gov 

David  Kasminoff 

Attorney,  Regulations  Division 

Department  of  Homeland  Security 

Transportation  Security  Administration 

Office  of  the  Chief  Counsel 

TSA-2,  HQ,  E12-310N 

601  South  12th  Street 

Arlington,  VA  22202^220 

Phone:  571  227-3583 

Fax:  571  227-1378 

Email;  david.kasminoff@dhs.gov 

RIN:  1652-AA*58 


DHS— TSA 

67.  OVER-THE-ROAD  BUSES— 
SECURITY  TRAINING  OF  EMPLOYEES 

Priority: 

Other  Significant.  Major  status  under  5 
use  801  is  undetermined. 

Unfunded  Mandates: 

Undetermined 
Legal  Authority: 

49  use  114;  PL  110-53,  sec  1534 

CFR  Citation: 

Not  Yet  Determined 
Legal  Deadline: 

NPRM,  Statutory,  February  3,  2008, 

Due  6  months  after  date  of  enactment. 

According  to  section  1534  of  Public 
Law  110-53,  Implementing 
Recommendations  of  the  9/11 
Commission  Act  of  2007  (Aug.  3,  2007); 
121  Stat.  266),  TSA  must  issue  a 
regulation  no  later  than  6  months  after 
date  of  enactment  of  this  Act. 

Abstract: 

The  Transportation  Security 
Administration  (TSA)  will  add  new 
regulations  to  improve  the  security  of 
over-the-road  buses  in  accordance  with 
the  Implementing  Recommendations  of 
the  9/11  Commission  Act  of  2007. 

The  rulemaking  will  propose  an  over- 
the-road  bus  security  training  program 
to  prepare  over-the-road  bus  frontline 


employees  for  potential  security  threats 
and  conditions.  The  regulations  will 
take  into  consideration  any  current 
security  training  requirements  or  best 
practices. 

Statement  of  Need: 

The  rulemaking  will  propose  an  over- 
the-road  bus  security  training  program 
to  prepare  over-the-road  bus  frontline 
employees  for  potential  security  threats 
and  conditions. 

Summary  of  Legal  Basis: 

49  U.S.C.  114;  section  1534  of  Public 
Law  110-53,  Implementing 
Recommendations  of  the  9/11 
Commission  Act  of  2007  (Aug.  3,  2007; 
121  Stat.  266). 

Anticipated  Cost  and  Benefits; 

Economic  analysis  under  development. 

Timetable: 

Action  Date  FR  Cite 

NPRM  08/00/09 

Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism: 

Undetermined 

Agency  Contact: 

David  Kasminoff 

Attorney,  Regulations  Division 

Department  of  Homeland  Security 

Transportation  Security  Administration 

Office  of  the  Chief  Counsel 

TSA-2,  HQ,  E12-310N 

601  South  12th  Street 

Arlington,  VA  22202-4220 

Phone:  571  227-3583 

Fax;  571  227-1378 

Email:  david.kasminoff@dhs.gov 

Bud  Hunt 

Chief,  Threats,  Vulnerabilities,  & 
Consequences  Br;  Highway  &  Motor 
Carrier  Programs 

Department  of  Homeland  Security 
Transportation  Security  Administration 
Office  of  Transportation  Sector  Network 
^  Management 
TSA-28,  HQ,  E4-^15N 
601  South  12th  Street 
Arlington,  VA  22202-4220 
Phone:  571  227-2152 
Fax:  571  227-2935 
Email:  bud.hunt@dhs.gov 

RIN:  1652-AA59 


DHS— TSA 

68.  OVER-THE-ROAD  BUSES— 
VULNERABILITY  ASSESSMENT  AND 
SECURITY  PLAN 

Priority: 

Other  Significant.  Major  status  under  5 
use  801  is  undetermined. 

Unfunded  Mandates; 

Undetermined 
Legal  Authority: 

49  use  114;  PL  110-53,  sec  1531 

CFR  Citation: 

Not  Yet  Determined 
Legal  Deadline: 

Final,  Statutory,  February  3,  2009, 
section  1531  directs  TSA  to  issue  a 
regulation  no  later  than  18  months  after 
date  of  enactment. 

According  to  section  1531  of  Public 
Law  110-53,  Implementing 
Recommendations  of  the  9/11 
Commission  Act  of  2007  (Aug.  3,  2007; 
121  Stat.  266),  TSA  must  issue  a 
regulation  no  later  than  18  months  after 
date  of  enactment  (Feb.  3,  2009)  of  this 
Act. 

Abstract: 

The  Transportation  Security 
Administration  (TSA)  will  add  new 
regulations  to  improve  the  security  of 
over-the-road  bus  operators  in 
accordance  with  section  1531  of  the 
Implementing  Recommendations  of  the 
9/11  Commission  Act  of  2007. 

The  rulemaking  will  propose  general 
requirements  for  each  over-the-road  bus 
operator  assigned  by  the  Secretary  of 
the  Department  of  Homeland  Security 
(DHS)  to  a  high-risk  tier  to  conduct  a 
vulnerability  assessment  and 
implement  a  security  plan. 

Statement  of  Need: 

The  rulemaking  will  propose  general 
requirements  for  each  high-risk  over- 
the-road  bus  operator  to  conduct  a 
vulnerability  assessment  and 
implement  a  security  plan. 

Summary  of  Legal  Basis: 

49  U.S.C.  114;  section  1531  of  Public 
Law  110-53,  Implementing 
Recommendations  of  the  9/11 
Commission  Act  of  2007  (Aug.  3,  2007; 
121  Stat.  266). 

Anticipated  Cost  and  Benefits: 

Economic  analysis  under  development. 

Timetable: 

Action  Date  FR  Cite 

NPRM  10/00/09 
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Regulatory  Flexibility  Anaiysis 
Required: 

Undetermined 

Government  Leveis  Affected: 

Undetermined 

Federalism: 

Undetermined 

Agency  Contact: 

David  KasminoH' 

Attorney,  Regulations  Division 

Department  of  Homeland  Security 

Transportation  Security  Administration 

Office  of  the  Chief  Counsel 

TSA-2,  HQ,  E12-310N 

601  South  12th  Street 

Arlington,  VA  22202^220 

Phone:  571  227-3583 

Fax:  571  227-1378 

Email:  david.k.asminoff@dhs.gov 

Bud  Hunt 

Chief,  Threats,  Vulnerabilities,  & 
Consequences  Br;  Highway  &  Motor 
Carrier  Programs 

Department  of  Homeland  Security 

Transportation  Security  Administration 

Office  of  Transportation  Sector  Network 

Management 

TSA-28,  HQ,  E4-415N 

601  South  12th  Street 

Arlington,  VA  22202-4220 

Phone:  571  227-2152 

Fax:  571  227-2935 

Email:  bud.hunt@dhs.gov 

RIN:  1652-AA60 


DHS— TSA  . 


FINAL  RULE  STAGE 


69.  SECURE  FLIGHT  PROGRAM 
Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Unfunded  Mandates: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 

Legal  Authority: 

49  use  114;  49  USC  40113;  49  USC 
44901  to  44903 

CFR  Citation: 

49  CFR  1560 

Legal  Deadline: 

Final,  Statutory,  September  2005. 

Section  4012  of  the  Intelligence  Reforih 
and  Terrorism  Prevention  Act  of  2004 


(IRTPA)  (Pub.  L.  108-458;  Dec.  17, 

2004)  requires  that  not  later  than 
January  1,  2005,  TSA  commence  testing 
of  an  advanced  passenger  prescreening 
system;  and  that  not  later  than  180  days 
after  completion  of  testing,  TSA  begin 
to  assume  the  performance  of  the 
passenger  prescreening  function. 

Abstract: 

The  Transportation  Security 
Administration  (TSA)  is  issuing  a  rule 
to  implement  the  requirement  in 
section  4012  of  the  Intelligence  Reform 
and  Terrorism  Prevention  Act  of  2004 
(IRTPA)  (Pub.  L.  108-458;  Dec.  17, 

2004)  that  TSA  assume  from  aircraft 
operators  the  performance  of  the 
passenger  screening  function  of 
comparing  passenger  information  to 
appropriate  records  in  the  consolidated 
and  integrated  terrorist  watchlist 
maintained  by  the  Federal  Government. 

Statement  of  Need: 

The  Secure  Flight  program  will  fulfill 
the  requirement  of  the  Intelligence 
Reform  and  Terrorism  Prevention  Act 
of  2004  (IRTPA)  (Pub.  L.  108-458)  that 
TSA  begin  to  assume  the  pre-flight 
watch  list  matching  function  currently 
carried  out  by  air  carriers.  The  rule 
would  establish  the  regulatory  basis  for 
initiation  of  the  Secure  Flight  program. 

Anticipated  Cost  and  Benefits: 

Secure  Flight  operational  testing  would 
exercise  and  validate  TSA’s  ability  to 
connect  with  the  aircraft  operators  and 
the  Terrorist  Screening  Center,  receive 
passenger  and  non-traveler  information, 
conduct  watch  list  matching,  and 
transmit  watch  list  results  back  to  the 
aircraft  operators  using  live  passenger 
data.  Once  the  testing  results  achieve 
the  program’s  desired  efficacy  levels. 
Secure  Flight  would  be  implemented 
and  TSA  would  receive  the  primary 
responsibility  for  airline  passenger 
watch  list  matching.  Benefits  could 
include  more  accurate,  timely,  and 
comprehensive  screening,  and  a 
reduction  in  false  positives.  This  would 
occur  because  Secure  Flight  would 
have  access  to  more  data  than  airlines 
with  which  to  distinguish  passengers 
from  records  in  the  watch  lists.  Further, 
the  airlines  would  be  relieved  of  watch 
list  matching  responsibilities,  and  once 
the  program  is  fully  implemented,  TSA 
would  be  relieved  of  distributing  the 
watch  lists.  Other  benefits  would 
include  increased  security  due  to  the 
watch  list  matching  of  non-traveling 
individuals  who  request  access  to  a 
sterile  area. 

TSA  estimated  the  discounted  10-year 
costs  of  this  rulemaking  discounted  at 


7  percent  would  total  from  $2,074 
billion  to  $3.5281  billion.  Air  carriers 
would  incur  total  costs  of  $345.3 
million  to  $1,422  million,  and  travel 
agents  would  incur  costs  of  $170.8  to 
$256.6  million.  TSA  projected  Federal 
Government  costs  would  be  from 
$943.9  to  $1,155.7  million.  The  total 
cost  of  outlays  would  be  from  $2,074.4 
billion  to  $3,581.1  billion.  Additionally, 
the  cost  to  individuals  (value  of  time) 
would  be  between  $602.1  and  $726.3 
million. 


Timetable: 


Action 

Date 

FR  Cite 

Notice:  Information 
Collection; 
Emergency 
Processing 

09/24/04 

69  FR  57342 

Notice:  Information 
Collection; 
Emergency 
Processing 
Comment  Period 
End 

10/25/04- 

Notice:  Final  Order  fori  1/15/04 
Secure  Flight  Test 

Phase:  Response 
to  Public 

Comments 

69  FR  65619 

NPRM 

08/23/07 

72  FR  48355 

NPRM  Comment 
Period  End 

10/22/07 

Notice:  Public 
Meeting:  Request 
for  Comments 

09/05/07 

72  FR  50916 

Notice:  Public 
Meeting:  Comment 
Period  End 

10/22/07 

NPRM  Extension  of 
Comment  Period 

10/24/07 

72  FR  60307 

NPRM  Comment 
Period  End 

11/21/07 

Final  Rule  (Part  ll)‘ 

10/28/08 

73  FR  64018 

Final  Rule  Effective 

12/29/08 

Regulatory  Flexibility  Anaiysis 
Required: 

No 

Government  Levels  Affected: 

None 

URL  For  More  Information: 

www.regulations.gov 

URL  For  Public  Comments: 

www.regulations.gov 
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Agency  Contact: 

Paul  Leyh 

Acting  Program  Director,  Secure  Flight 
Program  • 

Department  of  Homeland  Security 

Transportation  Security  Administration 

Office  of  Threat  Assessment  & 

Credentialing 

Suite  6876 

9800  Savage  Road 

Ft.  Meade,  MD  20755 

Phone:  240  568-5410 

Email:  paul.leyh@dhs.gov 

Mai  Dinh 

Assistant  Chief  Counsel,  Regulations 
Division 

Department  of  Homeland  Security 

Transportation  Security  Administration 

Office  of  the  Chief  Counsel 

TSA-2,  HQ,  E12-309N 

601  South  12th  Street 

Arlington,  VA  22202-4220 

Phone:  571  227-2725 

Fax:  571  227-1378 

Email:  mai.dinh@dhs.gov 

Courtney  Smith 

Attorney-Advisor 

Department  of  Homeland  Security 

Transportation  Security  Administration 

601  South  12th  Street 

TSA-2,  E12-334N 

Arlington,  VA  22202 

Phone:  571  227-1951 

Fax:  571  227-1380 

Email:  courtney.smith@dhs.gov 

Related  RIN:  Related  to  1652-AA48 
RIN:  1652-AA45 


DHS— TSA 

70.  RAIL  TRANSPORTATION 
SECURITY 

Priority: 

Other  Significant 

Legal  Authority: 

46  use  70102  to  70106;  46  USC  70117; 
49  USC  114;  49  USC  40113;  49  USC 
44901  to  44907;  49  USC  44913  and 
44914;  49  USC  44916  to  44918;  49  USC 
44935  and  44936;  49  USC  44942;  49 
USC  46105;  PL  110-53,  sec  1501;  PL 
107-71;  PL  107-296 

CFR  Citation: 

49  CFR  1520;  49  CFR  1580 

Legal  Deadline: 

None 

Abstract: 

The  Transportation  Security 
Administration  (TSA)  will  issue 
requirements  in  this  rulemaking  to 


enhance  the  security  of  our  Nation’s 
rail  transportation  system.  Regulated 
entities  would  include  freight  railroad 
carriers;  intercity,  commuter,  and  short- 
haul  passenger  train  service  providers; 
rail  transit  systems;  and  operators  of 
certain  fixed-site  facilities  that  ship  or 
receive  specified  categories  and 
quantities  of  rail  security-sensitive 
materials  by  rail. 

This  rulemaking  will  codify  the  scope 
of  TSA’s  existing  inspection  program 
and  require  regulated  parties  to  allow 
TSA  and  Department  of  Homeland 
Security  (DHS)  officials  to  enter, 
inspect,  and  test  property,  facilities, 
conveyances,  and  records  relevant  to 
rail  security.  This  action  will  also 
require  that  regulated  parties  designate 
rail  security  coordinators  and  report 
significant  security  concerns  to  DHS. 

TSA  further  will  identify  a  list  of  rail 
security-sensitive  materials  and  require 
that  freight  rail  carriers  and  certain 
facilities  handling  rail  security-sensitive 
materials  be  equipped  to  report  location 
and  shipping  information  to  TSA  upon 
request  and  to  implement  chain  of 
custody  requirements  to  ensure  a 
positive  and  secure  exchange  of 
specified  hazardous  materials.  In  this 
action,  TSA  will  also  clarify  and  extend 
the  sensitive  security  information  (SSI) 
protections  to  cover  certain  information 
associated  with  rail  transportation. 

Statement  of  Need: 

The  Transportation  Security 
Administration  (TSA)  will  issue  this 
final  rule  to  establish  security 
requirements  for  freight  railroad 
carriers:  intercity,  commuter,  and  short- 
haul  passenger  train  service  providers; 
rail  transit  systems;  and  rail  operations 
at  certain  fixed-site  facilities  that  ship 
or  receive  specified  hazardous  materials’ 
by  rail.  This  rule  will  enhance  the 
security  of  our  nation’s  rail 
transportation  system. 

Summary  of  Legal  Basis; 

TSA  has  the  responsibility  for 
enhancing  security  in  all  modes  of 
transportation.  Under  ATSA,  and 
delegated  authority  from  the  Secretary 
of  Homeland  Security,  TSA  has  broad 
responsibility  and  authority  for 
“security  in  all  modes  of  transportation 
. . .  including  security  responsibilities’’ 
over  modes  of  transportation  that  are 
exercised  by  the  Department  of 
Transportation.  TSA’s  authority  with 
respect  to  transportation  security  is 
comprehensive  and  supported  with 
specific  powers  related  to  the 
development  and  enforcement  of 
regulations,  security  directives,  security 


plans,  and  other  requirements. 
Accordingly,  under  this  authority,  TSA 
may  assess  a  security  risk  for  any  mode 
of  transportation,  develop  security 
measures  for  dealing  with  that  risk,  and 
enforce  compliance  with  those 
measures. 

Anticipated  Cost  and  Benefits: 

The  primary  estimate  of  the  total  10- 
year  cost  of  the  final  rule  discounted 
at  7  percent  is  from  $153  million  to 
$174  million.  The  main  costs  are  from 
tljie  chain  of  custody  and  location 
reporting  requirements. 

The  final  rule  will  enhance  rail 
transportation  security  by  imposing 
requirements  to  designate  rail  security 
coordinators,  report  significant  security 
concerns,  and  implement  location 
reporting  and  chain  of  custody 
requirements.  In  addition,  the  broad 
inspection  authorities  codified  in  the 
final  rule  may  help  identify 
vulnerabilities  in  rail  transportation 
that  should  be  addressed  in  future 
rulemakings  or  through  other 
mechanisms.  Finally,  changes  to  the 
SSI  provisions  will  allow  access  to 
information  by  State,  local,  and  tribal 
authorities  that  may  assist  them  in 
addressing  security  threats. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

12/21/06 

71  FR  76852 

Notice — Public 
Meeting;  Request 
for  Comments 

01/19/07 

72  FR  2488 

NPRM;  Comment 
Period  End 

02/20/07 

NPRM;  Initial 
Regulatory 
Flexibility  Analysis 
(IRFA) 

02/15/07 

72  FR  7376 

NPRM;  IRFA; 
Comnnent  Period 
End 

02/20/07 

Final  Action 

11/00/08 

Regulatory  Flexibility  Analysis 
Required: 

No 

Government  Levels  Affected: 

Local,  State 

Federalism: 

This  action  may  have  federalism 
implications  as  defined  in  EO  13132. 

URL  For  More  Information: 

www.regulations.gov 

URL  For  Public  Comments; 

www.regulations.gov 
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Agency  Contact: 

Scott  Gorton 

Policy  &  Plans  Branch  Chief  for  Freight 
Rail 

Department  of  Homeland  Security 

Transportation  Security  Administration 

Office  of  Transportation  Sector  Network 

Management 

TSA-28,  HQ,  E10-^23N 

601  South  12th  Street 

Arlington,  VA  22202-f220 

Phone:  571  227-1251 

Fax:  571  227-2930 

Email:  scott.gorton@dhs.gov 

David  Kasminoff 

Attorney,  Regulations  Division 

Department  of  Homeland  Security 

Transportation  Security  Administration 

Office  of  the  Chief  Counsel 

TSA-2,  HQ,  E12-310N 

601  South  12th  Street 

Arlington,  VA  22202-4220 

Phone:  571  227-3583 

Fax:  571  227-1378 

Email:  david.kasminoff@dhs.gov 

RIN:  1652-AA51 
DHS— TSA 

71.  AIR  CARGO  SCREENING 
Priority; 

Economically  Significant.  Major  status 
under  5  USC  801  is  undetermined. 

Unfunded  Mandates; 

Undetermined 
Legal  Authority: 

PL  110-53,  sec  1602;  49  USC  114;  49 
USC  40113;  49  USC  44901  to  44905; 

49  USC  44913  to  44914;  49  USC  44916; 
49  USC  44935  to  44936;  49  USC  46105 

CFR  Citation: 

49  CFR  1520;  49  CFR  1522;  49  CFR 
1540;  49  CFR  1544;  49  CFR  1548;  49 
CFR  1549 

Legal  Deadline: 

Other,  Statutory,  February  2009,  50 
percent  of  cargo  on  passenger  aircraft. 

Final,  Statutor>',  August  2010,  100 
percent  of  cargo  on  passenger  aircraft. 

Sec  1602  of  the  Implementing 
Recommendations  of  the  9/11 
Commission  Act  of  2007  (Pub.  L.  110- 
53,  121  Stat.  266,  478,  Aug.  3,  2007) 
requires  that  the  Secretary  of  Homeland 
Security  establish  a  system  to  screen 

50  percent  of  cargo  on  passenger 
aircraft  not  later  than  18  months  after 
the  date  of  enactment  and  100  percent 
of  such  cargo  not  later  than  3  years 
after  the  date  of  enactment. 


Abstract: 

The  Transportation  Security 
Administration  (TSA)  will  establish  the 
Certified  Cargo  Screening  Program  that 
will  certify  shippers,  manufacturers, 
and  other  entities  to  screen  air  cargo 
intended  for  transport  on  a  passenger 
aircraft.  This  will  be  the  primary  means 
through  which  TSA  will  meet  the 
requirements  of  sec.  1602  of  the 
Implementing  Recommendations  of  the 
9/11  Commission  Act  of  2007  that 
mandates  that  100  percent  of  air  cargo 
transported  on  passenger  aircraft, 
operated  by  an  air  carrier  or  foreign  air 
carrier  in  air  transportation  or  intrastate 
air  transportation,  must  be  screened  by 
August  2010,  to  ensure  the  security  of 
all  such  passenger  aircraft  carrying 
cargo. 

Under  this  rulemaking,  each  certified 
cargo  screening  facility  (CCSF)  and 
their  employees  and  authorized 
representatives  that  will  be  screening 
cargo  must  successfully  complete  a 
security  threat  assessment.  The  CCSF 
must  also  submit  to  an  audit  of  their 
security  measures  by  TSA-approved 
auditors,  screen  cargo  using  TSA- 
approved  methods,  and  initiate  strict 
chain  of  custody  measures  to  ensure 
the  security  of  the  cargo  throughout  the 
supply  chain  prior  to  tendering  it  for 
transport  on  passenger  aircraft. 

Statement  of  Need: 

TSA  will  establish  a  system  to  screen 
100  percent  of  cargo  transported  on 
passenger  aircraft  operated  by  an  air 
carrier  or  foreign  air  carrier  in  air 
transportation  or  intrastate  air 
transportation  to  ensure  the  security  of 
all  such  passenger  aircraft  carrying 
cargo. 

The  system  shall  require,  at  a 
minimum,  that  equipment,  technology, 
procedures,  personnel,  or  other 
methods  approved  by  the  Administrator 
of  TSA,  are  used  to  screen  cargo  carried 
on  passenger  aircraft  to  provide  a  level 
of  security  commensurate  with  the 
level  of  security  for  the  screening  of 
passenger  checked  baggage. 

Summary  of  Legal  Basis: 

49  U.S.C.  114;  sec  1602  of  the 
Implementing  Recommendations  of  the 
9/11  Commission  Act  of  2007  (Pub.  L. 
110-53,  121  Stat.  266,  478,  10/3/2007) 

Anticipated  Cost  and  Benefits: 

TSA  estimates  the  cost  of  the  rule  will 
be  $3.0  billion  (discounted  at  seven 
percent)  over  ten  years.  TSA  analyzed 
the  alternative  of  not  establishing  the 
Certified  Cargo  Screening  Program 
(CCSP)  and,  instead,  having  aircraft 


operators  and  air  carriers  perform 
screening  of  all  cargo  transported  on 
passenger  aircraft.  Absent  the  CCSP,  the 
estimated  cost  to  aircraft  operators  and 
air  carriers  is  $8.5  billion  (discounted 
at  seven  percent)  over  ten  years.  The 
bulk  of  the  costs  for  both  the  CCSP  and 
the  alternative  are  attributed  to 
personnel  and  the  impact  of  cargo 
delays  resulting  from  the  addition  of 
a  new  operational  process. 

Timetable: 

Action  Date  FR  Cite 

Interim  Final  Rule  12/00/08 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

Federal 

Agency  Contact: 

Victor  Parker 

Branch  Chief,  Air  Cargo  Policy  &  Plans 

Department  of  Homeland  Security 

Transportation  Security  Administration 

Office  of  Transportation  Sector  Network 

Management 

TSA-28,  HQ 

601  South  12th  Street 

Arlington,  VA  22202 

Phone:  571  227-3664 

Email:  victor.parker@dhs.gov 

Alice  Crowe 

Attorney,  Regulations  Division 

Department  of  Homeland  Security  • 

Transportation  Security  Administration 

Office  of  the  Chief  Counsel 

TSA-2,  HQ,  E-12-309N 

601  South  12th  Street 

Arlington,  VA  22202^220 

Phone:  571  227-2652 

Fax:  571  227-1378 

Email:  alice.crowe@dhs.gov 

RIN:  1652-AA64 
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DHS — U.S.  Immigration  and  Customs 
Enforcement  (USICE) 


PROPOSED  RULE  STAGE 


72.  AMENDMENT  OF  FLIGHT 
TRAINING  REGULATIONS  FOR  F  AND 
M  NONIMMIGRANTS  AND  TO 
TRANSITION  J  FLIGHT  TRAINING 
PROGRAMS  OF  THE  DEPARTMENT 
OF  STATE  TO  M  FLIGHT  PROGRAMS 
WITH  THE  DEPARTMENT  OF 
HOMELAND  SECURITY 

Priority: 

Other  Significant 

Legal  Authority: 

Not  Yet  Determined 

CFR  Citation: 

8  CFR  214;  22  CFR  62 
Legal  Deadline: 

None 

Abstract: 

This  regulation  will  ensure  that,  in  the 
interest  of  national  security,  DHS 
provides  efficient  and  effective 
oversight  for  flight  training  programs. 
The  eight  Department  of  State  (DOS) 
flight  training  programs  that  are 
validated  to  enroll  J  visa  exchange 
visitors  will,  at  DOS  request,  be 
incorporated  into  the  DHS  Student  and 
Exchange  Visitor  Program  (SEVP)  flight 
training  certification  process  no  later 
than  June  1,  2010.  This  regulation  will 
accomplish  and  facilitate  this 
transition,  modify  existing  M 
regulations  to  improve  the  tracking  of 
flight  training  students  in  M 
classification  and  promote  international 
flight  safety  by  expanding  practical 
training  opportunities  for  this  group. 

Statement  of  Need: 

On  July  11,  2008,  the  Department  of 
State  published  Public  Notice  6284,  73 
FR  40008,  Exchange  Visitor  Program — 
Termination  of  Flight  Training 
Programs.  The  notice  informs  the 
public  that  the  Department  of  State  will 
cease  sponsorship  of  their  existing 
flight  training  programs  on  June  1, 

2010.  To  avoid  adverse  consequences 
to  these  programs,  DHS  will  need  to 
implement  this  rule  no  later  than 
December  31,  2009. 

Anticipated  Cost  and  Benefits: 

The  benefits  of  the  Amendment  of 
Flight  Training  Regulations  for  F  and 
M  Nonimmigrants  and  to  Transition  J 
Flight  Training  Programs  of  the 


Department  of  State  to  M  Flight 
Programs  with  the  Department  of 
Homeland  Security  are  impossible  to 
quantify  or  monetize  using  standard 
economic  accounting  techniques.  The 
number  of  alien  flight  training  students 
and  the  number  of  flight  training 
programs  and  providers  is  in  constant 
flux.  There  are  immeasurable  benefits 
for  both  national  security  and  the 
economy  to  continued  monitoring  of 
flight  training  programs,  improved 
tracking  of  alien  flight  training,  and  the 
promotion  of  international  flight  safety. 

Timetable: 

Action  Date  FR  Cfte 

NPRM  03/00/09 

Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

Federal 

Agency  Contact: 

Louis  Farrell 

Director,  Student  and  Exchange  Visitor 
Program 

Department  of  Homeland  Security 
U.S.  Immigration  and  Customs 
Enforcement 
425  I  Street  NW. 

Suite  6034 

Washington,  DC  20536 
Phone:  202  305-2346 

RIN:  1653-AA43 


DHS— USICE 

73.  CLARIFICATION  OF  CRITERIA 
FOR  CERTIFICATION,  OVERSIGHT, 
AND  RECERTIFICATION  OF  SCHOOLS 
BY  THE  STUDENT  AND  EXCHANGE 
VISITOR  PROGRAM  (SEVP)  TO 
ENROLL  F  OR  M  NONIMMIGRANT 
STUDENTS 

Priority: 

Other  Significant 

Legal  Authority: 

8  use  1356{m);  PL  107-56;  PL  107-173 

CFR  Citation: 

8  CFR  103;  8  CFR  214.3;  8  CFR  214.4 

Legal  Deadline: 

None 

Abstract: 

This  rule  amends  DHS  regulations  8 
CFR  214.3  and  214.4  governing 


certification,  oversight,  and 
recertification  of  schools  certified  by 
the  Student  and  Exchange  Visitor 
Program  (SEVP)  for  attendance  by  F 
, and/or  M  nonimmigrant  students.  The 
rule  clarifies  the  criteria  for  initial 
certification,  compliance,  and 
recertification  of  SEVP-certified  schools 
every  two  years. 

Statement  of  Need: 

SEVP  recertification  of  schools  will 
commence  Apr  1,  2009.  It  is  essential 
that  this  rule  be  implemented  by  that 
date  to  establish  the  standard  for 
adjudications  in  the  two-year 
recertification  cycle  that  will 
commence  on  that  date. 

Anticipated  Cost  and  Benefits: 

It  is  extremely  difficult  to  quantify 
monetarily  the  benefits  of  the 
Clarification  of  Criteria  for  Certification, 
Oversight  and  Recertification  of 
Schools  by  the  Student  and  Exchange 
Visitor  Program  (SEVP)  To  Enroll  F  or 
M  Nonimmigrant  Students  regulation 
using  standard  economic  accounting 
techniques.  Nonimmigrant  students,  the 
schools  that  serve  them,  and  the 
communities  in  which  they  live  will 
benefit  ft’om  the  improvements  and 
clarifications  to  the  rules  governing  the 
certification,  oversight,  and 
recertification  of  schools  certified  by 
SEVP. 

Timetable: 

Action  Date  FR  Cite 

NPRM  09/00/09 

NPRM  Comment  11/00/09 

Period  End 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

Agency  Contact: 

Louis  Farrell 

Director,  Student  and  Exchange  Visitor 
Program 

Department  of  Homeland  Security 
U.S.  Immigration  and  Customs 
Enforcement 
425  I  Street  NW. 

Suite  6034 

Washington,  DC  20536 
Phone:  202  305-2346 

Related  RIN:  Related  to  1653-AA42 
RIN:  1653-AA44 
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DHS — Federal  Emergency 
Management  Agency  (FEMA) 

PROPOSED  RULE  STAGE 

74.  SPECIAL  COMMUNITY  DISASTER 
LOANS  PROGRAM 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  Authority: 

42  use  5121  to  5207 

CFR  Citation: 

44  ePR  206 

Legal  Deadline: 

None 

Abstract: 

FEMA  would  amend  its  regulations  to 
implement  loan  cancellation  provisions 
for  Special  Community  Disaster  Loans 
(Special  CDLs)  which  were  provided  by 
FEMA  to  local  governments  in  the  Gulf 
region  following  Hurricanes  Katrina 
and  Rita.  This  proposed  rule  would  not 
automatically  cancel  all  Special  CDLs, 
but  would  propose  the  procedures  and 
requirements  for  governments  who 
received  Special  CDLs  to  apply  for 
cancellation  of  loan  obligations  as 
authorized  by  the  U.S.  Troop  Readiness 
Veterans’  Care,  Katrina  Recovery,  and 
Iraq  Accountability  Appropriations  Act, 
2007  (Troop  Act).  WiA  the  passage  of 
the  Troop  Act,  FEMA  has  the 
discretionary  ability  to  cancel  Special 
eOLs  subject  to  the  limitations  of 
section  417(c)  of  the  Stafford  Act. 

Under  section  417  of  the  Stafford  Act, 
FEMA  is  authorized  to  cancel  a  loan 
if  it  determines  that  “the  revenues  of 
the  local  government  during  the  full 
three  fiscal  year  period  following  the 
disaster  are  insufficient  to  meet  the 
operating  budget  for  the  local 
government,  including  additional 
unreimbursed  disaster-related  expenses 
for  a  municipal  operating  character.’’ 
Since  the  cancellation  provisions  of 
section  417  of  the  Stafford  Act  already 
exist  in  the  Traditional  CDL  Program 
regulations  at  44  CFR  206.366,  and 
section  417  of  the  Stafford  Act  provides 
the  basis  for  cancellation  of  loans  under 
both  the  Special  CDL  Program  and  the 
Traditional  CDL  Program,  FEMA  would 
propose  to  mirror  the  Traditional  CDL 
cancellation  provisions  for  Special 
CDLs.  This  rule  would  not  affect  the 
cancellation  provisions  for  the 
Traditional  CDL  Program. 


Statement  of  Need: 

This  rulemaking  is  needed  to  address 
the  needs  of  the  communities  affected 
by  Hurricanes  Katrina  and  Rita  in  2005. 
The  Community  Disaster  Loan  Act  of 
2005  (Pub.  L.  109-88)  authorized  FEMA 
to  transfer  $750  million  from  the  funds 
appropriated  in  the  Second  Emergency 
Supplemental  Appropriations  Act  To 
Meet  Immediate  Needs  Arising  From 
the  Consequences  of  Hurricane  Katrina, 
2005,  (Pub.  L.  109-62),  to  provide  up 
to  $1  billion  in  loan  authority.  The 
Emergency  Supplemental 
Appropriations  Act  for  Defense,  the 
Global  War  on  Terror,  and  Hurricane 
Recovery,  2006  (Pub.  L.  109-234), 
authorized  an  additional  $371,733,000 
in  loans  authorized  under  the 
Community  Disaster  Loan  Act  of  2005. 
The  U.S.  Troop  Readiness,  Veterans’ 
Care,  Katrina  Recovery,  and  Iraq 
Accountability  Appropriations  Act, 
2007,  (Pub.  L.  110-28)  removes  the  loan 
cancellation  prohibitions  contained  in 
the  2005  and  2006  Acts. 

Summary  of  Legal  Basis: 

This  rulemaking  is  authorized  by  the 
Community  Disaster  Loan  Act  of  2005 
(Pub.  L.  109-88),  the  Emergency 
Supplemental  Appropriations  Act  for 
Defense,  the  Global  War  on  Terror,  and 
Hurricane  Recovery,  2006,  (Pub.  L.  109- 
234),  and  the  U.S.  Troop  Readiness, 
Veterans’  Care.  Katrina  Recovery,  and 
Iraq  Accountability  Appropriations  Act, 
2007  (Pub.  L.  110-28). 

Alternatives: 

The  alternative  to  this  notice  of 
proposed  rulemaking  would  be  to 
finalize  the  interim  rule  for  the 
Community  Disaster  Loan  Act  of  2005 
without  adding  in  a  provision  for 
cancellation  of  Special  Community 
Disaster  Loans.  FEMA  is  not  in  favor 
of  that  alternative.  The  public  will  be 
afforded  an  opportunity  to  provide 
comments  on  the  proposed  loan 
cancellation  provisions  authorized  in 
the  U.S.  Troop  Readiness,  Veterans’ 
Care,  Katrina  Recovery,  and  Iraq 
Accountability  Appropriations  Act,  ’ 
2007  (Pub.  L.  110-28)  when  FEMA 
publishes  the  rulemaking  in  the  Federal 
Register. 

Anticipated  Cost  and  Benefits: 

The  overall  impact  of  this  rule  is, 
therefore,  the  cost  to  the  applicant  to 
apply  for  the  cancellation,  as  well  as 
the  impact  on  the  economy  of 
potentially  forgiving  all  Special 
Community  Disaster  Loans  and  any 
related  interest  and  costs.  The 
maximum  total  economic  impact  of  this 
rule  is  approximately  $1.3  billion. 


However,  without  knowing  the  dollar 
amount  of  the  loans  that  may  be 
cancelled,  it  is  impossible  to  predict 
the  amount  of  the  economic  impact  of 
this  rule  with  any  precision.  Although 
the  impact  of  the  rule  could  be  spread 
over  multiple  years  as  applications  are 
received,  processed  and  loans 
cancelled,  the  total  economic  effect  of 
a  specific  loan  cancellation  would  only 
occur  once,  rather  than  annually. 

Risks: 

This  action  does  not  adversely  affect 
public  health,  safety,  or  the 
environment. 

Timetable: 

Action  Date  FR  Cite 

Interim  Final  Rule  10/18/05  70  FR  60443 

Interim  Final  Rule  10/18/05 

Effective 

Interim  Final  Rule  12/19/05 

Comment  Period 
End 

NPRM  02/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

Federal,  Local,  State,  Tribal 
URL  For  More  Information: 
www.regulations.gov 
URL  For  Public  Comments: 
www.regulations.gov 
Agency  Contact: 

James  A.  Walke 
Disaster  Assistance  Directorate 
Department  of  Homeland  Security 
Federal  Emergency  Management  Agency 
500  C  Street  SW. 

Washington,  DC  20472 
Phone:  202  646-2751 
Fax:  202  646-3304 
Email:  james.walke@dhs.gov 
RIN:  1660-AA44 

DHS— FEMA 

75.  UPDATE  OF  FEMA’S  PUBLIC 
ASSISTANCE  REGULATIONS 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  Authority: 

42  use  5121-5207 

CFR  Citation: 

44  CFR  206 


Federal  Register/ Vol.  73,  No.  227 /Monday,  November  24,  2008 /The  Regulatory  Plan 


71197 


Legal  Deadline: 

None 

Abstract: 

This  proposed  rule  would  revise  the 
Federal  Emergency  Management 
Agency’s  Public  Assistance  Program 
regulations.  Many  of  these  changes 
reflect  amendments  made  to  the  Robert 
T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  by  the  Post- 
Katrina  Emergency  Management  Reform 
"■  Act  of  2006  and  the  Security  and 
Accountability  For  Every  Port  Act  of 
2006.  The  proposed  rule  also  proposes 
a  few  further  substantive  and 
nonsubstantive  clarifications  and 
corrections  to  the  Public  Assistance 
regulations.  This  proposed  rule  is 
intended  to  improve  the  efficiency  and 
consistency  of  the  Public  Assistance 
Program,  as  well  as  implement  new 
statutory  authority 

Statement  of  Need: 

The  proposed  changes  implement  new 
statutory  authorities  and  incorporate 
necessary  clarifications  and  corrections 
to  streamline  and  improve  the  Public 
Assistance  Program.  Portions  of 
FEMA’s  Public  Assistance  regulations 
have  become  out-of-date  and  do  not  ^ 
reflect  current  statutory  requirements 
and  authorities.  These  inconsistencies 
and  deficiencies  inhibit  FEMA’s  ability 
to  clearly  articulate  its  regulatory 
requirements,  and  the  Public  Assistance 
applicants’  understanding  of  the 
program.  The  proposed  changes  are 
intended  to  improve  the  efficiency  and 
consistency  of  the  Public  Assistance 
Program. 

Summary  of  Legal  Basis: 

The  legal  authority  for  the  changes  in 
this  proposed  rule  is  contained  in  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121-5207  as  amended  by  the  Post- 
Katrina  Emergency  Management  Reform 
Act  of  2006,  6  U.S.C.  701  et  seq.,  the 
Security  and  Accountability  for  Every 
Port  Act  of  2006,  6  U.S.C.  901  note, 
the  Local  Community  Recovery  Act  of 
2006,  Public  Law  109-218,  120  Stat. 

333,  and  the  Pets  Evacuation  and 
Transportation  Standards  Act  of  2006, 
Public  Law  109-308,  120  Stat.  1725. 

Alternatives: 

The  alternative  would  be  to  not 
implement  the  new  authorities 
provided  to  FEMA  through  post-Katrina 
legislation,  and  not  take  independent 
steps  to  improve  upon  the  Public 
Assistance  Program.  FEMy\  does  not 
deem  this  an  acceptable  alternative. 


Anticipated  Cost  and  Benefits: 

FEMA  is  in  the  process  of  drafting  a 
complete  economic  analysis  for  this 
propdSfed  rulemaking.  Although  the 
economic  analysis  is  not  yet  complete, 
the  proposed  rule  is  expected  to  have 
economic  impacts  on  the  public. 
Grantees,  subgrantees,  and  FEMA.  The 
expected  benefits  are  a  reduction  in 
property  damages,  societal  losses,  and 
losses  to  local  businesses,  as  well  as 
improved  efficiency  and  consistency  of 
the  Public  Assistance  Program.  The 
expected  cost  impact  of  the  proposed 
rule  is  mainly  the  costs  to  FEMA  in 
administering  the  Public  Assistance 
Program.  The  total  economic  impact  of 
the  proposed  rule  is  estimated  at 
approximately  $100  million  per  year. 
These  costs  are  expected  to  accrue  from 
the  inclusion  of  education  to  the  list 
of  eligible  private  nonprofit  critical 
services;  expansion  of  force  account 
labor  cost  eligibility;  the  inclusion  of 
durable  medical  equipment;  the 
evacuation,  care,  and  sheltering  of  pets; 
as  well  as  precautionary  evacuation 
measures;  etc.  However,  most  of  the 
proposed  changes  are  not  expected  to 
result  in  any  additional  cost  to  FEMA 
or  any  changes  in  the  eligibility  of 
assistance.  For  example,  the  proposed 
rule  would  provide  for  accelerated 
Federal  assistance  and  expedited 
payment  of  Federal  share  for  debris 
removal.  These  are  expected  to  improve 
the  agency’s  ability  to  quickly  provide 
funding  to  Grantees  and  subgrantees 
without  affecting  Public  Assistance 
funding  amounts. 

Risks: 

This  action  does  not  adversely  affect 
public  health,  safety,  or  the 
environment. 

Timetable: 

Action  Date  FR  Cite 

NPRM  04/00/09 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Governmental  Jurisdictions 

Government  Levels  Affected: 

Federal,  Local,  State 


Agency  Contact: 

James  A.  Walke 
Disaster  Assistance  Directorate 
Department  of  Homeland  Security 
Federal  Emergency  Management  Agency 
500  C  Street  SW. 

Washington,  DC  20472 
Phone:  202  646-2751 
Fax:  202  646-3304 
Email:  james.walke@dhs.gov 

RIN:  1660-AA51 


DHS— FEMA 


FINAL  RULE  STAGE 


76.  DISASTER  ASSISTANCE; 

FEDERAL  ASSISTANCE  TO 
INDIVIDUALS  AND  HOUSEHOLDS 

Priority: 

Other  Significant.  Major  under  5  USC 
801. 

Legal  Authority: 

42  USC  5174 

CFR  Citation; 

44  CFR  206 

Legal  Deadline: 

Final,  Statutory,  October  15,  2002. 

Abstract: 

This  rulemaking  implements  section 
408  of  the  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act, 
as  amended.  It  would  also  make  further 
revisions  to  44  CFR  part  206,  subpart 
D  (the  Individuals  and  Households 
Program  (IHPJ)  and  remove  subpart  E 
(Individual  and  Family  Grant 
Programs).  Among  other  things,  it 
would  implement  section  686  of  the 
Post-Katrina  Emergency  Management 
Reform  Act  of  2006  (PKEMRA)  to 
remove  the  IHP  subcaps;  section  685 
regarding  semi-permanent  and 
permanent  housing  construction 
eligibility;  revise  FEMA’s  regulations 
related  to  individuals  with  disabilities 
pursuant  to  PKEMRA  section  689;  and 
revise  FEMA’s  regulations  to  allow  for 
the  payment  of  security  deposits  and 
the  costs  of  utilities,  excluding 
telephone  service,  in  accordance  with 
section  689d  of  PKEMRA.  This 
regulation  also  would  implement 
section  689f  of  PKEMRA  by  authorizing 
assistance  to  relocate  individuals 
displaced  from  their  predisaster 
primary  residence,  to  and  from 
alternate  locations  for  short-or  long¬ 
term  accommodations. 
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Statement  of  Need: 

FEMA  needs  to  revise  its  IHP 
regulations  to  update  them  based  on 
lessons  learned,  comments  from  States 
about  implementation  of  the 
regulations,  and  to  implement  recent 
legislative  changes  (i.e.  Post-Katrina 
Emergency  Management  Reform  Act  of 
2006).  These  changes  are  intended  to 
provide  clear  information  to  disaster 
assistance  applicants,  implement  new 
authorites,  and  help  ensure  consistent 
administration  of  programs  by  FEMA. 

Summary  of  Legal  Basis: 

This  rulemaking  is  authorized  by 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  as  amended 
and  the  Post-Katrina  Emergency 
Management  Reform  Act  of  2006. 

Alternatives: 

The  alternative  would  be  to  not 
implement  the  new  authorities 
provided  to  FEMA  through  post-Katrina 
legislation,  and  not  take  independent 
steps  to  improve  upon  the  Individuals 
and  Households  Program.  FEMA  does 
not  deem  this  an  acceptable  alternative. 

Anticipated  Cost  and  Benefits: 

Annually,  FEMA  pays  out  in  excess  of 
$100  million  through  the  Individuals 


and  Households  Program.  The  proposed 
and  interim  rules  were  deemed 
significant  but  not  economically 
significant  because  they  did  not  cause 
FEMA  to  pay  out  $100  million  per  year 
more  than  the  agency  paid  through  its 
previous  regulations.  Although  this 
second  interim  rule  is  expected  to  alter 
eligibility  requirements,  and  generally 
expand  the  assistance  provided  through 
this  program,  preliminary  estimates  of 
the  anticipated  costs  and  benefits  are 
not  available  at  this  time. 

Risks: 

This  action  does  not  adversely  affect 
public  health,  safety,  or  the 
environment. 

Timetable: 

Action  Date  FR  Cite 

NPRM  01/23/02  67  FR  3412 

NPRM  Comment  03/11/02 

Period  End 

Interim  Final  Rule  09/30/02  67  FR  61446 

Corrections  10/09/02  67  FR  62896 

Corrections  Effective  10/09/02 
Interim  Final  Rule  10/15/02 

Effective 

Interim  Final  Rule  04/15/03 

Comment  Period 
End 


.  Action  Date  FR  Cite 

Second  Interim  Final  07/00/09 
Rule  - 

Regulatory  Flexibility  Anaiysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

Federal,  State 

Additional  Information: 

Transferred  from  RIN  3067-AD25 

Agency  Contact: 

Julia  Chiu 

Disaster  Assistance  Directorate 
Department  of  Homeland  Security 
Federal  Emergency  Management  Agency 
500  C  Street  SW. 

Washington,  DC  20472 
Phone:  202  212-1137 
Fax:  202  212-1002 
Email:  julia.chiu@dhs.gov 

RIN:  1660-AA18 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT  (HUD) 

Statement  of  Regulatory  Priorities 

The  Regulatory  Plan  for  the 
Department  of  Housing  and  Urban 
Development  (HUD)  for  Fiscal  Year 
2009  highlights  the  Department’s  most 
significant  regulations  and  policy 
initiatives  that  it  seeks  to  complete 
during  the  upcoming  fiscal  year.  As  the 
federal  agency  responsible  for  national 
policy  and  programs  that  address  the 
housing  needs  of  Americans,  encourages 
community  development,  and  enforces 
fair  housing  laws,  HUD  plays  a 
significant  role  in  the  lives  of  families 
and  in  communities  throughout 
America.  The  Department’s  program 
and  initiatives  help  to  provide  decent, 
safe  and  sanitary  housing,  and  to  create 
suitable  living  environments  for  all 
Americans.  HUD  expands  housing 
opportunities  for  Americans  by 
enforcing  fair  housing  laws  that  operate 
to  eliminate  housing  discrimination. 
HUD  also  provides  housing  and  other 
essential  support  to  a  wide  range  of 
individuals  and  families  with  special 
needs,  including  homeless  individuals, 
the  elderly,  and  persons  with 
disabilities. 

Secretary  Preston  has  established  a 
results-focused  agenda  for  the 
Department  that  focuses  on  ways  for 
HUD  to  support  its  constituents,  provide 
transparency  to  major  initiatives,  and 
move  the  Department  forward.  The 
Secretary  has  charged  HUD  with 
completing  certain  strategic  goals  during 
his  tenure,  including  promoting 
responsible,  sustainable 
homeownership  for  all  Americans,  and 
maximizing  options  for  safe  and 
affordable  housing  so  all  Americans  can 
embark  on  a  path  to  self-sufficiency. 

The  regulations  highlighted  in  this 
Regulatory  Plan  gnd  in  the  Semiannual 
Agenda  of  Regulations,  published 
elsewhere  in  today’s  Federal  Register, 
are  directed  toward  achieving  these 
goals. 

Priority:  Promoting  Responsible  and 
Sustainable  Homeownership 

One  way  that  HUD  can  promote 
responsible  and  sustainable 
homeownership  is  to  simplify  and 
improve  the  disclosure  requirements  for 
mortgage  settlement  costs  and  to  protect 
consumers  from  unnecessarily  high 
settlement  costs  under  the  Real  Estate 
Settlement  Procedures  Act  (RESPA). 

The  settlement  costs  associated  with  a 
mortgage  loan  are  significant.  In  the  case 
of  purchase  transactions  these  costs  can 
become  an  impediment  to 


homeownership,  particularly  for  low- 
and  moderate-income  households.  The 
purposes  of  RESPA  include  the 
provision  of  effective  advance 
disclosure  of  settlement  costs  and 
elimination  of  practices  that  tend  to 
unnecessarily  increase  the  costs  of 
settlement  services. 

Regulatory  Action:  Real  Estate 
Settlement  Procedures  Act  — 
Simplification  and  Improvement  of  the 
Process  of  Obtaining  Home  Mortgages 
and  Reduce  Consumer  Settlement  Costs 

To  improve  the  advance  disclosure  of 
settlement  costs,  this  final  rule  amends 
HUD’s  RESPA  regulations  by  improving 
and  standardizing  the  Good  Faith 
Estimate  (GFE)  form  to  make  it  easier  to 
use  for  shopping  among  settlement 
providers,  and  modifies  the  HUD-l/lA 
to  facilitate  the  comparison  of  the  GFE 
and  the  HUD-l/HUD-lA  Settlement 
Statements.  The  final  rule  follows 
publication  of  a  March  14,  2008, 
proposed  rule  and  takes  into 
consideration  the  approximately  12,000 
public  comments  received  on  the 
proposed  rule.  HUD  believes  that  the 
result  is  a  final  rule  that  provides 
borrowers  with  additional  and  more 
reliable  information  about  their 
mortgage  loans  and  settlement  costs 
earlier  in  the  application  process,  and 
will  better  assure  that  the  mortgage 
loans  to  which  they  commit  at 
settlement  will  be  the  loans  of  their 
choice.  The  regulatory  changes  will  not 
only  improve  advance  disclosure  of 
settlement  costs,  but  will  encourage 
shopping  and  competition  to  lower  such 
costs.  Moreover,  the  final  rule  updates 
the  RESPA’s  regulations  to  better  reflect 
changes  to  the  mortgage  industry  since 
enactment  of  the  statute  in  1974. 

Priority:  Maximizing  Options  for  Safe 
and  Affordable  Housing 

In  furtherance  of  its  goal  to  maximize 
safe  and  affordable  housing  options 
available  to  American  families,  HUD 
must  ensure  that  rental  assistance  is 
being  correctly  calculated,  so  as  to 
eliminate  the  misallocation  of  scarce 
financial  resources  and  ensure  that 
subsidies  are  being  provided  to  those 
families  truly  in  need  of  such  aid. 
Sections  6  and  8  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437d 
and  1437f),  section  202  of  the  Housing 
Act  of  1959  (12  U.S.C.  1701q),  sections 
221(d)(3),  221(d)(5),  and  236  of  the 
National  Housing  Act  (12  U.S.C. 

17151(d)  and  1715z-l),  section  811  of 
the  Cranston-Gonzalez  National 
Affordable  Housing  Act  (42  U.S.C. 

8013),  and  section  101  of  the  Housing 
and  Urban  Development  Act  of  1965  (12 


U.S.C. T701s)  authorize  HUD  to  provide 
financial  assistance  in  the  form  of  rent 
subsidies  for  participants  in  HUD’s 
public  and  assisted  housing  programs. 

As  part  of  the  procedures  for 
determining  proper  rent  subsidies, 

PHAs  and  multifamily  housing  owners 
and  management  agents  must  conduct 
income  verifications  for  applicants  and 
participants  in  covered  HUD  programs. 
HUD  requires  the  disclosure  and 
verification  of  social  security  numbers, 
employer  identification  numbers,  and 
citizenship  or  eligible  immigration 
status. 

Regulatory  Action:  Refinement  of 
Income  and  Rent  Determinations  in 
Public  and  Assisted  Housing  Programs 

'  This  final  rule  amends  HUD’s 
regulations  governing  the  verification  of 
employment  and  income  in  the 
Department’s  public  and  assisted 
housing  programs.  The  regulatory 
changes  will  help  ensure  that 
deficiencies  in  public  and  assisted 
housing  rental  determinations  are 
identified  and  cured  through  quality 
control  studies  and  internal  audits.  Most 
significantly,  the  final  rule  will  require 
the  use  of  upfront  income  verification 
(UIV)  procedures,  in  lieu  of  the  more 
time-consuming  and  less  accurate  third- 
party  verification  process.  That  process 
involves  contacting  individual 
employers  identified  by  the  family  and 
reviewing  handwritten  documents 
reporting  income. 

The  final  rule  follows  publication  of 
a  June  9,  2007,  proposed  rule  and  takes 
into  consideration  the  34  public 
comments  received  on  the  proposed 
rule.  HUD  received  public  comments 
from  a  variety  of  sources,  including: 
individuals;  PHAs;  national  PHA  and 
redevelopment  organizations;  affordable 
housing  advocacy  associations;  and 
immigration  policy  groups.  HUD  is 
making  several  changes  at  this  final  rule 
stage,  in  response  to  the  comments 
received  on  the  proposed  rule,  and  in 
further  consideration  of  certain  issues 
raised  in  the  earlier  proposed  rule. 

Aggregate  Costs  and  Benefits 

Executive  Order  12866,  as  amended, 
requires  the  agency  to  provide  its  best 
estimate  of  the  combined  aggregate  costs 
and  benefits  of  all  regulations  included 
in  the  agency’s  Regulatory  Plan  that  will 
be  made  effective  in  calendar  year  2009. 
HUD  anticipates  that,  over  the  next 
twelve  months,  the  two  rules  included 
in  its  Regulatory  Plan,  Real  Estate 
Settlement  Procedures  Act  - 
Simplification  and  Improvement  of  the 
Process  of  Obtaining  Home  Mortgages 
and  Reduce  Consumer  Settlement  Costs 
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and  Refinement  of  Income  and  Rent 
Determinations  in  Public  and  Assisted 
Housing  Programs,  will  have  a 
combined  impact  of  $570  million  of 
one-time  adjustment  costs,  $4.3  million 
of  recurring  costs,  and  $783  million  of 
transfers.  The  $570  million  one-time 
adjustment  costs  result  from  RESPA. 

The  recurring  costs  and  transfers  result 
from  the  Refinement  of  Income  and  Rent 
Determination  rule.  Once  the  RESPA 
rule  is  implemented,  after  twelve 
months,  the  expected  annual  impact  of 
these  two  rules  will  be  $922  million  in 
annual  recurring  costs  and  $9,133 
million  in  transfers. 

The  Priority  Regulations  That  Comprise 
HUD’s  FY  2009  Regulatory  Plan 

A  more  detailed  description  of  the 
priority  regulations  that  comprise 
HUD’s  FY  2009  Regulatory  Plan  follows. 


HUD — Office  of  the  Secretary 
(HUDSEC) 


FINAL  RULE  STAGE 


77.  REFINEMENT  OF  INCOME  AND 
RENT  DETERMINATIONS  IN  PUBLIC 
AND  ASSISTED  HOUSING 
PROGRAMS  (FR-4998) 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  Authority: 

42  use  1437f;  42  USC  3535(d);  42  USC 
3543;  42  USC  3544;  42  USC  3608 

CFR  Citation: 

24  CFR  5;  24  CFR  92;  24  CFR  908 

Legai  Deadline: 

None 

Abstract: 

This  final  rule  revises  HUD’s  public 
and  assisted  housing  program 
regulations  to  implement  the  upfront 
income  verification  (UIV)  process  and 
to  require  the  use  of  HUD’s  Enterprise 
Income  Verification  (EIV)  system  by 
public  housing  agencies  (PH As),  and 
multifamily  housing  owners  and 
management  agents  (O/As),  when 
verifying  the  employment  and  income 
of  program  participants  at  the  time  of 
all  reexaminations  or  recertifications. 
The  rule  will  ensure  that  deficiencies 
in  public  and  assisted  housing  rental 
determinations  are  identified  and  cured 
through  quality  control  studies  and 
internal  audits.  This  final  rule  is 


consistent  with  HUD’s  comprehensive 
strategy  under  the  Rental  Housing 
Integrity  Improvement  Project  initiative 
to  reduce  by  half  the  number  and  dollar 
amount  of  errors  in  HUD’s  rental 
assistance  programs.  This  final  rule 
follows  publication  of  a  June  19,  2007, 
proposed  rule  and  makes  certain 
changes  at  this  final  rule  stage  in 
response  to  public  comment  and 
further  consideration  of  certain  issues 
by  HUD. 

Statement  of  Need: 

This  rule  is  needed  to  meet  HUD’s  goal 
of  reducing  errors,  including 
overpayment  of  subsidy,  caused  by 
incorrect  income  determinations  and 
rent  calculations  in  HUD’s  public  and 
assisted  housing  programs.  To  do  this, 
this  rule  would  implement  the  upfront 
income  verification  (UIP)  process  and 
require  the  use  of  HUD’s  Enterprise 
Income  Verification  (EIV)  systems.  The 
use  of  UIV  will  allow  entities  to 
validate  the  accuracy  of  a  family’s  self- 
reported  household  income  and  reduce 
the  incidence  of  fraud,  waste,  and 
abuse  in  public  and  assisted  housing 
programs.  HUD  also  believes  that  the 
use  of  UIV  is  less  time-consuming  and 
more  accurate  than  third-party 
verification. 

Summary  of  Legal  Basis: 

Sections  6  and  8  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437d 
and  1437f),  section  202  of  the  Housing 
Act  of  1959  (12  U.S.C.  1701q),  sections 
221(d)(3),  221(d)(5),  and  236  of  the 
National  Housing  Act  (12  U.S.C. 
17151(d)  and  1715z-l),  section  811  of 
the  Cranston-Gonzalez  National 
Affordable  Housing  Act  (42  U.S.C. 
8013),  and  section  101  of  the  Housing 
and  Urban  Development  Act  of  1965 
(12  U.S.C.  1701s)  authorize  HUD  to 
provide  financial  assistance  in  the  form 
of  rent  subsidies  for  participants  in 
HUD’s  public  and  assisted  housing 
programs.  These  statutory  provisions 
and  HUD’s  general  rulemaking 
authority  under  section  7(d)  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)) 
authorize  HUD  to  establish  regulatory 
policies  and  procedures  governing  such 
rental  subsidies,  including  the 
verification  of  employment  and  income 
necessary  to  determine  the  subsidy 
amounts. 

Alternatives: 

The  policies  and  procedures  governing 
employment  and  income  verification 
are  codified  in  regulation.  Accordingly, 
any  revisions  to  the  regulatory 
requirements  must  also  be  implemented 


through  notice  and  comment 
rulemaking.  Implementation  of  the 
changes  necessary  changes  described 
above  through  other  means,  such  as  a 
handbook,  would  not  be  binding  or 
enforceable. 

Anticipated  Cost  and  Benefits: 

Under  the  Improper  Payments 
Information  Act  (IPIA)  of  2002  and 
Office  of  Management  and  Budget 
(OMB)  implementing  guidance  Circular 
No.  A-123,  agencies  are  to  assess  all 
programs  and  activities  they  administer 
and  identify  those  that  may  be 
susceptible  to  significant  improper 
payments.  Consistent  with  these 
directives,  HUD  initiated  the  Rental 
Housing  Integrity  Program  (RHIP)  in  the 
spring  of  2001with  the  goal  of  reducing 
improper  payments  in  HUD’s  rental 
housing  assistance  programs.  The 
recurring  study  cost  is  about  $4.3 
million  annually.  The  findings  of  the 
latest  Quality  Control  Study,  implies 
that  the  gross  transfer  resulting  from 
eliminating  all  the  under-  and  over¬ 
payments  of  rents  is  approximately 
$783  million  ($523.7  million  in  rent 
subsidy  overpayment  and  $258.7 
million  in  rent  subsidy  underpayment). 
The  single  major  benefit  of  the 
initiative  is  an  improvement  on  the 
integrity  of  HUD  programs. 

Risks: 

This  rule  poses  no  risk  to  public  health, 
safety  or  the  environment. 

Timetable: 

Action  Date  FR  Cite 

NPRM  06/19/07  72  FR  33844 

NPRM  Comment  08/20/07 
Period  End 

Final  Action  12/00/08 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

Agency  Contact: 

Nicole  Faison 

Director,  Office  of  Public  Housing 
Programs 

Department  of  Housing  and  Urbem 
Development 

Office  of  Public  and  Indian  Housing 
Phone:  202  708-0744 

RIN:  25Q1-AD16 
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HUD — Office  of  Housing  (OH) 


FINAL  RULE  STAGE 


78.  REAL  ESTATE  SETTLEMENT 
PROCEDURES  ACT  (RESPA): 
SIMPLIFICATION  AND  IMPROVEMENT 
OF  THE  PROCESS  OF  OBTAINING 
HOME  MORTGAGES  AND  REDUCING 
CONSUMER  COSTS  (FR-5180) 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  Authority: 

12  use  2601  et  seq;  42  USe  3535(d) 

CFR  Citation: 

24  epR  3500 
Legal  Deadline: 

None 

Abstract: 

This  final  rule  amends  HUD’s 
regulations  to  further  RESPA’s  purposes 
by  requiring  more  timely  and  effective 
disclosures  related  to  mortgage 
settlement  costs  for  federally  related 
mortgage  loans  to  consumers.  The 
changes  made  by  this  final  rule  are 
designed  to  protect  consumers  from 
unnecessarily  high  settlement  costs  by 
taking  steps  to:  (1)  improve  and 
standardize  the  Good  Faith  E.stimate 
(GFE)  form,  to  make  it  easier  to  use 
for  shopping  among  settlement 
providers:  (2)  ensure  that  page  one  of 
the  GFE  provides  a  clear  summary  of 
the  loan  terms  and  total  settlement 
charges,  so  that  borrowers  will  be  able 
to  use  the  GFE  to  identify  a  particular 
loan  product  and  then  comparison-shop 
among  loan  originators;  (3)  provide 
more  accurate  estimates  of  costs  of 
settlement  services  shown  on  the  GFE; 
(4)  improve  disclosure  of  yield  spread 
premiums,  to  help  borrowers 
understand  how  they  can  affect  their 
settlement  charges;  (5)  facilitate 
comparison  of  the  GFE  and  the  HUD- 
1/HUD-lA  Settlement  Statements;  (6) 
ensure  that  at  settlement,  borrowers  are 
aware  of  final  costs  as  they  relate  to 
the  particular  mortgage  loan  and 
settlement  transaction;  (7)  clarify  HUD- 
1  instructions;  (8)  clarify  HUD’s  current 
regulations  concerning  discounts;  and 
(9)  expressly  state  when  RESPA  permits 
certain  pricing  mechanisms  that  benefit 
consumers,  including  volume-based 
discounts.  The  final  rule  follows  a 
March  14,  2008,  proposed  rule  and 
makes  changes  in  response  to  public 


comment  and  further  consideration  of 
certain  issues  by  HUD. 

Statement  of  Need: 

The  rule  is  needed  to  simplify  and 
improve  the  process  of  obtaining  a 
home  mortgage,  to  lower  costs  for 
consumers.  The  current  disclosure 
requirements  under  RESPA  have  not 
been  substantially  revised  in  several 
years.  The  proposed  rule  was  of 
significant  public  interest.  By  the  end 
of  an  extended  public  comment  period 
on  June  12,  2008,  HUD  had  received 
approximately  12,000  comments 
(although  many  were  identical  form 
letters  submitted  as  part  of  letter 
writing  campaigns).  Many  commenters 
on  the  March  14,  2008,  proposed  rule 
—  including  consumers,  industry 
representatives,  and  federal  and  state 
regulatory  agencies  —  supported  the 
concept  of  better  disclosures  in  general, 
and  commended  both  HUD’s  efforts 
and  particular  provisions  in  the 
proposed  rule.  HUD  also  received  a 
considerable  number  of  comments 
about  many  aspects  of  the  proposed 
rule  from  mortgage  industry 
representatives,  including  requests  that 
HUD  withdraw  its  proposal  entirely,  or 
that  HUD  postpone  its  current  efforts 
in  order  to  work  with  the  Federal 
Reserve  Board  to  arrive  at  a  joint 
regulatory  approach.  HUD  takes  these 
mortgage  industry  comments  very 
seriously  and  appreciates  the  concerns 
raised  by  these  commenters.  HUD’s 
strong  view  continues  to  be,  however, 
that  improvements  in  disclosures  to 
consumers  about  critical  information 
relating  to  the  costs  of  obtaining  a 
home  mortgage,  often  the  most 
significant  financial  transaction  a 
consumer  will  enter  into,  are  needed, 
and  that  such  disclosures  are  a  central 
purpose  of  RESPA.  Moreover,  given  the 
current  mortgage  crisis,  the  foreclosure 
situation  many  homeowners  are  now 
facing  because  they  entered  into 
mortgage  transactions  that  they  did  not 
fully  understand,  and  the  prospect  that 
future  homeowners  may  find 
themselves  in  this  same  situation,  HUD 
believes  that  it  is  important  that  the 
improvements  in  mortgage  disclosures 
made  by  this  final  rule  move  forward 
immediately. 

Summary  of  Legal  Basis: 

The  Secretary  is  authorized  to  prescribe 
such  rules  and  regulations  as  may  be 
necessary  to  achieve  the  purpose  of  the 
Real  Estate  Settlement  Procedures  Act 
of  1974  (12  U.S.C.  2617). 


Alternatives: 

The  Department  considered  and  acted 
upon  several  non-regulatory 
alternatives  prior  to  issuance  of  the 
March  14,  2008,  proposed  rule,  but 
determined  that  the  changes  in  the 
marketplace  and  recent  judicial 
decisions  called  for  new  regulations  on 
the  part  of  HUD.  As  part  of  its  review 
of  the  public  comments  on  the 
proposed  rule,  HUD  will  consider,  and 
possibly  adopt,  alternatives  to  the 
regulatory  requirements  contained  in 
the  proposed  rule. 

Anticipated  Cost  and  Benefits; 

The  nation’s  home  mortgage  market  is 
a  billion-dollar  industry.  Accordingly, 
as  was  the  case  with  the  preceding 
proposed  rule,  there  are  costs  and 
benefits  associated  with  this  rule  that 
will  be  addressed  in  the  Economic 
Analysis  that  will  accompany  the  final 
rule.  The  Economic  Analysis  has 
identified  a  wide  range  of  benefits, 
costs,  efficiencies,  transfers  and  market 
impacts.  It  estimated  that  borrowers 
will  save  $8.35  billion  in  origination 
and  settlement  charges.  The  total  one¬ 
time  adjustment  costs  to  the  lending 
and  settlement  industry  of  the  proposed 
GFE  and  HUD-1  are  estimated  to  be 
$570  million.  Total  recurring  costs  are 
estimated  to  be  $918  million  annually. 
Because  there  is  a  twelve-month 
implementation  period,  only  the  one¬ 
time  adjustment  costs  wiH  be  realized 
over  the  next  year. 

Risks: 

This  rule  poses  no  threat  to  public 
safety,  health,  or  the  environment. 


Timetable: 


Action 

Date 

FR  Cite 

NPRM 

03/14/08 

73  FR  14030 

NPRM  Comment 

05/13/08 

Period  End 

NPRM  Comment 

05/12/08 

73  FR  26953 

Period  Extended 

Final  Action 

12/00/08 

Regulatory  Flexibility  Anaiysis 
Required: 

Yes 

Smaii  Entities  Affected: 

Businesses 

Government  Leveis  Affected: 

None 
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I  Agency  Contact: 

I  Ivy  Jackson 

I  Director,  Office  of  RESPA  and  Interstate 

I  Land  Sales 

Department  of  Housing  and  Urban 

Development 

Office  of  Housing 

Phone:  202  708-0502 


PIN:  2502-AI61 
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DEPARTMENT  OF  THE  INTERIOR  (DOI) 

Statement  of  Regulatory  Priorities 

The  Department  of  the  Interior  (DOI) 
is  the  principal  Federal  steward  of  our 
nation’s  public  lands  and  resources, 
including  many  of  our  cultural 
treasures.  We  serve  as  trustee  to  Native 
Americans  and  Alaska  natives  and  also 
are  responsible  for  relations  with  the 
island  territories  under  United  States 
jurisdiction.  We  manage  more  than  500 
million  acres  of  Federal  lands,  including 
391  park  units,  548  wildlife  refuges,  and 
approximately  1.7  billion  of  submerged 
offshore  acres.  The  Department  protects 
natural,  historic,  and  cultural  resources, 
recovers  endangered  species,  manages 
water  projects,  manages  forests  and 
fights  wildland  fires,  regulates  surface 
coal  mining  operations,  leases  public 
lands  for  coal,  oil,  and  gas  production 
to  meet  the  Nation’s  energy  needs, 
educates  children  in  Indian  schools,  and 
provides  recreational  opportunities  for 
over  400  million  visitors  annually  in  our 
national  parks.  Bureau  of  Land 
Management  public  lands,  national 
wildlife  refuges,  cmd  Bureau  of 
Reclamation  recreation  areeis.  To  fulfill 
these  responsibilities,  the  Department 
generates  scientific  and  other 
information  relating  to  land  and 
resource  management. 

The  Department  is  committed  to 
achieving  its  stewardship  objectives  in 
partnership  with  States,  communities, 
landowners,  and  others  through 
consultation,  cooperation,  and 
communication. 

We  will  review  and  update  the 
DepcUtment’s  regulations  and  policies  to 
ensure  that  they  are  effective,  efficient, 
and  promote  accountability.  Special 
emphasis  will  be  given  to  regulations 
and  policies  that: 

•  Adopt  performance  approaches 
focused  on  achieving  cost-effective, 
timely  results; 

•  Incorporate  the  best  available  science 
and  utilize  peer  review  where 
appropriate; 

•  Promote  partnerships  with  States, 
tribes,  local  governments,  other 
groups,  and  individuals; 

•  Provide  incentives  for  private 
landowners  to  achieve  conservation 
goals;  and 

•  Minimize  regulatory  and  procedural 
burdens,  promoting  fairness, 
transparency,  and  accountability  by 
agency  regulators  while  maintaining 
performance  goals. 


Major  Regulatory  Areas 

DOI  bureaus  rely  on  regulations  to 
implement  legislatively  mandated 
programs  that  focus  on  the  management 
of  natural  resources  and  public  or  trust 
lands.  Some  of  these  regulatory 
activities  include: 

•  Management  of  migratory  birds  and 
preservation  of  certain  marine 
mammals  and  endangered  species; 

•  Management  of  dedicated  lands,  such 
as  national  parks,  wildlife  refuges, 
and  American  Indian  trust  lands; 

•  Management  of  public  lands  open  to 
multiple  use; 

•  Leasing  and  development  oversight 
of  Federal  energy,  minerals,  and 
renewable,  resources; 

•  Management  of  revenues  firom 
American  Indian  and  Federal 
minerals; 

•  Fulfillment  of  trust  and  other 
responsibilities  pertaining  to 
American  Indians; 

•  Natural  resource  damage 
assessments;  and 

•  Management  of  financial  and 
nonfinancial  assistance  programs. 

Regulatory  Policy 

How  DOI  Pegulatory  Procedures  Relate 
to  the  Administration’s  Regulatory 
Policies 

Within  the  requirements  and 
guidance  in  Executive  Orders  12866, 
12630,  13132, 13175, 13211, and  12988, 
DOI’s  regulatory  programs  seek  to: 

•  Fulfill  all  legal  requirements  as 
specified  by  statutes  or  court  orders; 

•  Perform  essential  functions  that 
cannot  be  handled  by  non-Federal 
entities; 

•  Minimize  regulatory  costs  to  society 
while  maximizing  societal  benefits; 
and 

•  Operate  programs  openly,  efficiently, 
and  in  cooperation  with  Federal  and 
non-Federal  entities. 

DOI  bureaus  work  with  other  Federal 
agencies,  non-Federal  government 
agencies,  and  public  entities  to  make 
our  regulations  easier  to  comply  with 
and  understand.  Regulatory 
improvement  is  a  continuing  process 
that  requires  the  participation  of  all 
affected  parties.  We  strive  to  include  all 
affected  entities  in  the  decision-making 
process  and  to  issue  rules  efficiently.  To 
better  manage  and  review  the  regulatory 
process,  we  have  revised  our  internal 
rulemaking  and  information  quality 
guidance.  Our  regulatory  process 


ensures  that  bureaus  share  ideas  on  how 
to  reduce  regulatory  burdens  while 
meeting  the  requirements  of  the  laws 
they  enforce  and  improving  their 
stewardship  of  the  environment  and 
resources  under  their  purview.  Results 
include: 

•  Increased  bureau  awareness  of  and 
responsiveness  to  the  needs  of  small 
businesses  and  better  compliance 
with  the  Small  Business  Regulatory 
Enforcement  Fairness^  Act  (SBREFA); 

•  A  departmental  effort  to  evaluate  the 
economic  effects  of  planned  rules  and 
regulations: 

•  Issuance  of  guidance  in  the 
Departmental  Manual  to  ensure  we 
use  plain  language  in  our  regulations 
and  guidance  documents; 

•  Issuance  of  new  guidance  in  the 
Departmental  Manual  to  ensure  that 
National  Environmental  Policy  Act 
policies  that  streamline  decision 
making  and  enhance  citizen 
participation  are  institutionalized; 

•  Issuance  of  revised  procedures  in  the 
Departmental  Manual  to  clarify  our 
responsibility  to  offer  cooperating 
agency  status  to  qualified  agencies 
and  governments,  and  to  make  clear 
the  role  of  cooperating  agencies  in  the 
implementation  of  the  Department’s 
NEPA  compliance  process: 

•  Increased  outreach  to  involved  parties 
in  the  Natural  Resources  Damage 
Assessment  Program,  stressing 
cooperation  and  restoration  of 
affected  sites; 

•  Streamlined  decision-making 
pertaining  to  fuels-reduction  projects 
under  the  Healthy  Forests  Initiative 
and  Healthy  Forests  Restoration  Act; 
and 

•  A  joint  effort  with  the  Departments  of 
Agriculture  and  Commerce,  in 
consultation  with  FERC,  to  streamline 
the  licensing  and  appeals  process  in 
hydropower  licensing,  as  called  for  in 
the  Energy  Policy  Act  of  2005.  A  final 
rule  is  expected  to  publish  before 
January  of  2009. 

Implementing  the  President’s  National 
Energy  Policy  and  the  Energy  Policy  Act 
The  President’s  National  Energy 
Policy  promotes  “dependable, 
affordable,  and  environmentally  sound 
production  and  distribution  of  energy 
for  the  future.’’  The  Department  of  the 
Interior  plays  a  vital  role  in 
implementing  the  President’s  energy 
policy  goals.  The  lands,  waters,  and 
facilities  managed  by  the  Department 
account  for  nearly  30  percent  of  all  the 
energy  produced  in  the  United  States. 
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Through  over  100  actions  from  2005- 
2008,  the  Department  has  been 
implementing  the  President’s  energy 
policy  and  the  Energy  Policy  Act  of 
2005,  including  numerous  regulatory 
actions.  These  actions  will  encourage 
development  of  dependable,  affordable, 
and  environmentally  sound  domestic 
sources  of  energy,  including  alternative 
sources  of  energy  such  as  wind, 
geothermal,  hydropower,  and 
alternative  fuels. 

The  Bureau  of  Land  Management  and 
the  Minerals  Management  Service  have 
completed  several  regulations  that 
implement  provisions  of  the  Energy 
Policy  Act  and  are  continuing  to 
develop  additional  regulations  required 
by  the  Act.  A  key  component  of  our 
energy  efforts  is  the  BLM's  issuance  of 
oil  shale  regulations.  Oil  shale 
regulations  would  provide  critical 
“rules  of  the  road”  for  private  investors. 
Oil  shale  is  a  strategically  important 
domestic  energy  resource,  with  a 
potential  of  800  billion  barrels  of 
recoverable  oil-  enough  to  meet  U.S. 
demand  for  oil  at  current  levels  for  110 
years.  The  BLM  has  issued  proposed 
regulations  that  set  out  the  policies  and 
procedures  of  a  commercial  program  for 
oil  shale  resources  on  Federal  lands,  in 
keeping  with  the  Energy  Policy  Act  of 
2005  and  the  Mineral  Leasing  Act  of 
1920.  The  BLM  expects  to  finalize  those 
regulations  in  2008. 

The  Office  of  Surface  Mining  has 
developed  regulations  that  will  promote 
better  mining  and  reclamation  practices 
while  maintaining  a  stable  regulatory 
framework  conducive  to  coal 
production.  As  a  result,  concern  for  the 
environment  during  mining  and 
reclamation  afterwards  are  now  well 
established  components  of  energy 
production  through  coal  mining 
operations.  OSM  continues  to  refine  its 
program  as  science,  circumstances  or 
legislation  require.  OSM  recently  issued 
regulations  that  encourage  the 
reforestation  of  reclaimed  coal  mine 
sites  by  revising  vegetative  ground  cover 
standards  that  required  excessive  levels 
of  ground  cover  vegetation  which 
interfere  with  tree  survival  and  growth. 
OSM  also  issued  regulations  on 
financial  assurances  in  the  form  of  trust 
funds  and  annuities  to  fund  the 
treatment  of  long-term  post-mining 
pollution  discharges  from  surface  coal 
mining  operations. 

The  Energy  Policy  Act  of  2005 
directed  Interior  to  promulgate 
regulations  regarding  geothermal 
leasing.  National  Petroleum  Reserve 
Alaska,  tar  sands  leasing,  oil  and  gas 
lease  acreages  and  lease  reinstatement. 


APD  processing  procedures,  right-of- 
way  rental  fees,  oil  shale  leasing,  and 
coal  lease  provisions,  alternative  energy 
on  the  Outer  Continental  Shelf  (OCS), 
royalty  relief  for  ultra-deep  wells  on  the 
OCS,  and  discretionary  relief  for  OCS 
leases  offshore  Alaska.  The  MMS  has 
issued  proposed  regulations  for  the 
OCS-related  issues  and  plans  to  issue 
final  regulations  before  the  end  of  2008. 
These  will  provide  the  regulatory 
framework  for  expanding  the 
development  of  alternative  energy  to  the 
nation’s  OCS,  provide  royalty  relief  with 
well-defined  price  thresholds, 
encouraging  production  of  clean¬ 
burning  natural  gas  at  ultra-deep  depths, 
and  provide  revenue  sharing  to  Gulf- 
producing  states  for  critical  projects 
ranging  from  conservation  and  coastal 
restoration,  to  hurricane  protection,  and 
the  mitigation  of  the  impacts  of  OCS 
activities.  Other  energy-related 
regulations  have  also  been  promulgated. 
The  Minerals  Management  Service,  for 
example,  published  a  final  regulation 
addressing  technical  issues  pertaining  to 
valuation  of  oil  on  Indian  lands,  a 
regulation  on  open  and 
nondiscriminatory  access  to  OCS 
pipelines  and  electronic  payment  of 
fees. 

The  BLM  has  issued  final  regulations 
for  most  of  the  requirements  of  the 
Energy  Policy  Act,  but  continues  work 
on  the  oil  shale  leasing  regulations  and 
the  coal  lease  regulations.  In  particular, 
the  BLM  has  issued  proposed 
regulations  to  set  out  the  policies  and 
procedures  of  a  commercial  program  for 
oil  shale  resources  on  Federal  lands,  in 
keeping  with  the  Energy  Policy  Act  of 
2005  and  the  Mineral  Leasing  Act  of 
1920.  The  Energy  Policy  Act  authorizes 
the  BLM  to  allow  the  exploration,  - 
development,  and  utilization  of  oil  shale 
resources  on  BLM-managed  lands.  The 
goal  of  the  BLM  oil  shale  program  is  to 
promote  economically  viable  and 
environmentally  sound  oil  shale 
production  that  augments  current 
domestic  oil  production  while 
accounting  for  the  potential  effects  of 
development  on  states  and  local 
communities.  The  BLM’s  oil  shale 
program  could  result  in  the  addition  of 
up  to  800  billion  barrels  of  recoverable 
oil  from  lands  in  the  Western  United 
States. 

The  BLM  has  seen  a  sharp  and 
sustained  increase  in  the  submission  of 
oil  and  natural  gas  drilling  permit 
applications.  BLM  met  the  challenge  by 
initiating  numerous  innovative 
streamlining  strategies  to  reduce  the 
backlog  of  pending  drilling  permits.  As 
BLM  continues  to  make  steady  progress 


in  reducing  the  backlog,  it  must  work 
even  more  aggressively  in  the  face  of 
rising  energy  prices  and  increased 
demand  for  drilling  permits.  To  aid  in 
this  effort,  new  process  improvement 
tools  have  become  available  with  the 
passage  of  the  Energy  Policy  Act  that 
will  help  reduce  the  backlog  of  pending 
permits  while  allowing  the  development 
of  energy  resources  in  an 
environmentally  responsible  manner. 

The  BLM  is  continuing  its  program  of 
environmental  Best  Management 
Practices  (BMPs)  to  help  ensure  the 
continued  development  of  energy 
resources  in  an  environmentally 
responsible  manner.  BMPs  are 
innovative,  dynamic,  and  improved 
environmental  protection  practices 
aimed  at  reducing  impacts  to  the  many 
natural  resources  BLM  manages  on 
behalf  of  the  public.  The  BLM  requires 
that  appropriate  environmental  BMPs  be 
considered  for  use  in  all  new  oil  and  gas 
drilling  and  production  operations  on 
the  public  lands  administered  by  the 
BLM.  A  full  discussion  and  many 
examples  of  BMPs  can  be  found  at 
BLM’s  BMP  website:  www.blm.gov/bmp 

The  BLM  is  revising  and  updating 
numerous  land-use  plans,  including 
those  in  Utah  (for  example,  public  land 
under  the  management  of  the  BLM’s 
Vernal  and  Kanab  Field  Offices), 
western  Oregon,  and  New  Mexico,  that 
would  incorporate  the  land  restoration 
and  rehabilitation  objectives  of  the 
Healthy  Lands  Initiative.  This  initiative, 
launched  by  Secretary  of  the  Interior 
Dirk  Kempthorne  in  Fiscal  Year  2007,  is 
a  visionary  landscape-scale  effort  aimed 
at  improving  the  health  and 
productivity  of  the  public  lands  in 
today’s  fast-growing  West,  where 
demand  for  public  land  uses  and 
products  is  at  an  all-time  high.  Focused 
on  areas  where  energy  development 
intersects  with  world-class  wildlife 
habitat,  the  Healthy  Lands  Initiative 
takes  a  comprehensive,  ridge-to-ridge 
approach  to  land  management,  one  that 
involves  Federal  agencies,  state  and 
local  governments,  private 
organizations,  and  private  industry 
working  across  jurisdictional  lines  to 
implement  conservation  and  restoration 
projects  that  make  a  difference  on  the 
land.  The  Healthy  Lands  Initiative 
responds  to  a  multitude  of  pressures  on 
the  public  lands,  including  more  intense 
urban-suburban  development,  increased 
outdoor  recreational  activity,  rising 
demands  for  energy,  impacts  from  large- 
scale  wildfires,  and  the  effects  of  an 
ongoing  weed  invasion. 

The  Bureau  of  Indian  Affairs  finalized 
regulations  implementing  provisions  of 
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the  Energy  Policy  Act  concerning  tribal 
energy  resource  development  on  tribal 
lands  (73  FR  12808;  March  10,  2008). 
Specifically,  the  Indian  Tribal  Energy 
Development  and  Self-Determination 
Act  of  2005,  Title  XXVI,  Section  2604  of 
the  Energy  Policy  Act,  as  amended, 
authorizes  tribes,  at  their  discretion,  to 
apply  for  and  enter  into  Tribal  Energy 
Resource  Agreements  (TERAs)  with  the 
Secretary.  Upon  Secretarial  approval  of 
TERAs,  tribes  may  enter  into  energy- 
related  business  agreements  and  leases, 
and  grant  rights-of-way  for  pipelines 
and  electric  transmission  and 
distribution  lines,  on  tribal  lands 
without  the  Secretary’s  review  and 
approval.  The  final  regulations  provide 
the  process  by  which  a  tribe  may  apply 
for,  and  the  Secretary  may  grant, 
authority  for  the  tribe  to  review  and 
approve  business  agreements  and  leases. 
The  final  regulations  also  provide  the 
process  for  implementation  of  TERAs, 
including  periodic  review  and 
evaluation  of  a  tribe’s  activities  under  a 
TERA,  enforcement  of  TERA  provisions, 
administrative  appeals,  and  voluntary 
rescission  of  a  TERA.  Implementation  of 
the  final  regulations  providing  for 
TERAs  furthers  the  Federal 
Government’s  policy  of  providing 
enhanced  self-determination  and 
economic  development  opportunities 
for  Indian  tribes  by  promoting  tribal 
oversight  and  management  of  energy 
resource  development  on  tribal  lands. 
The  Act  and  the  regulations  provide 
another  process,  in  addition  to  the 
Indian  Minerals  Development  Act  and 
the  Indian  Mineral  Leasing  Act,  under 
which  tribes  may  develop  their  mineral 
resources.  Implementation  of  these 
regulations  also  supports  the  national 
energy  policy  of  increasing  utilization  of 
domestic  energy  resources. 

Encouraging  Responsible  Management 
of  the  Nation’s  Resources 

The  Department’s  mission  includes 
protecting  and  providing  access  to  our 
Nation’s  natural  and  cultural  heritage 
and  honoring  our  trust  responsibilities 
to  tribes.  We  are  committed  to  this 
mission  and  to  applying  laws  and 
regulations  fairly  and  effectively.  The 
Department’s  priorities  include 
protecting  public  health  and  safety, 
restoring  and  maintaining  public  lands, 
protecting  threatened  and  endangered 
species,  ameliorating  land  and  resource- 
management  problems  on  public  lands, 
and  ensuring  accountability  and 
compliance  with  Federal  laws  and 
regulations. 

Consistent  with  the  President’s 
Executive  Order  on  Cooperative 
Conservation,  the  Department  is 


continuing  to  work  with  State  and  local 
governments,  tribes,  landowners, 
conservation  groups,  and  the  business 
community  to  conserve  species  and 
habitat.  Building  on  successful 
approaches  such  as  habitat  conservation 
plans,  safe  harbor  agreements,  and 
candidate  conservation  agreements,  the 
Department  is  reviewing  its  policies  and 
regulations  to  identify  opportunities  to 
streamline  the  regulatory  process  where 
possible,  consistent  with  protection  of 
wildlife,  and  to  enhance  incentive-based 
programs  to  encourage  landowners  and 
others  to  implement  voluntary 
conservation  measures.  For  example, 
the  Fish  and  Wildlife  Service  has  issued 
guidance  to  promote  the  establishment 
of  conservation  banks  as  a  tool  to  offset 
adverse  impacts  to  species  listed  under 
the  Endangered  Species  Act  and  restore 
habitat.  The  Service  has  developed 
guidance  for  expanding  the  use  of  the 
Recovery  Credit  System  that  was  crafted 
in  collaboration  with  partners  at  Fort 
Hood,  Texas. 

Under  President  Bush’s  leadership, 
the  Department  has  emphasized 
partnership  with  landowners  and  local 
communities.  These  partnerships  have 
benefited  many  species  through 
improved  habitat  and  have  improved 
forest  and  rangeland.  Information  on  our 
cooperative  agreements  policy  and 
examples  of  successful  partnerships  are 
available  on  the  Internet  at 
http://www.doi.gov/news/ 

CoopConserv  PRINT.pdf. 

The  BLM  Wildlife  Program  continues 
to  focus  on  the  maintenance  and 
management  of  wildlife  habitat  to  help 
ensure  self-sustaining  populations  and  a 
natural  abundance  and  diversity  of 
wildlife  resources  on  public  lands.  In 
partnership  with  the  U.S.  Geological 
Survey  and  the  Fish  and  Wildlife 
Service,  BLM  is  developing  a  landscape- 
scale  approach  to  public  lands 
management  under  the  Department’s 
Healthy  Lands  Initiative.  BLM-managed 
terrestrial  lands  are  vital  to  big  game, 
upland  game,  waterfowl,  shorebirds, 
songbirds,  raptors  and  hundreds  of 
species  of  non-game  mammals,  reptiles, 
and  amphibians.  In  order  to  provide  for 
the  long-term  protection  of  these 
wildlife  resources,  especially  given 
other  mandated  land  use  requirements, 
the  Wildlife  Program  supports 
aggressive  habitat  conservation  and 
restoration  activities,  many  funded  by 
partnerships  with  Federal,  state,  and 
non-govemmental  organizations.  For 
instance,  the  Wildlife  Program 
continues  the  implementation  of  a  suite 
of  complementary  wildlife  habitat 
restoration  efforts  across  a  multi-state 


region  in  support  of  sagebrush 
vegetation  community  dependent 
wildlife  species.  Projects  are  tailored  to 
address  regionally  specific  issues  such 
as  fire  (as  in  the  western  portion  of  the 
sagebrush  biome)  or  habitat  degradation 
and  loss  (as  in  the  eastern  portion  of  the 
sagebrush  biome).  Additionally,  the 
BLM  undertakes  habitat  improvement 
projects  in  partnership  with  a  variety  of 
stakeholders  and  consistent  with  State 
(Fish  and  Game)  Wildlife  Action  Plans 
and  Local  Working  Group  Plans. 

The  Department  is  improving 
incentives  through  administrative 
flexibility  under  the  Endangered 
Species  Act.  Released  in  April  2004  was 
a  rule  change  intended  to  provide 
greater  clarity  as  to  what  is  allowable 
under  incidental  take  permits  and  to 
provide  greater  private  landowner 
protections  under  safe  harbor 
agreements.  On  August  15,  2008,  the 
Department  published  a  proposed  rule 
that  would  clarify  when  consultation 
required  under  Section  7  of  the 
Endangered  Species  Act  of  1973  is 
applicable  and  the  correct  standards  for 
effects  analysis,  and  would  establish 
timeframes  for  the  informal  consultation 
process. 

The  U.S.  Geological  Survey  (USGS) 
has  developed  a  policy  and  procedures 
for  reporting,  investigating,  and 
adjudicating  allegations  of  scientific 
misconduct  hy  USGS  employees  and 
volunteers  in  accordance  with  the 
Federal  policy  on  research  misconduct. 
All  covered  employees  and  volunteers 
must  follow  this  policy  and  are  required 
to  sign  a  statement  indicating  they  have 
received,  read,  and  understand  the 
policy.  These  efforts  will  help  to  protect 
the  public  from  the  effects  of  inaccurate 
or  misleading  information  produced 
through  scientific  activities  and  help  to 
ensure  scientific  integrity  in  the  conduct 
of  scientific  activities. 

In  2006,  the  Secretaries  of  Interior  and 
Agriculture,  Western  Governors,  county 
commissioners,  and  other  affected 
parties  completed  a  revision  of  the  10- 
Year  Comprehensive  Strategy 
Implementation  Plan,  a  collaborative 
national  effort  to  reduce  the  risk 
wildland  fire  poses  to  people, 
communities,  and  the  environment.  The 
revision  incorporates  new 
understanding  and  lessons  learned  over 
the  last  five  years.  It  draws  upon  new 
tools  like  LANDFIRE  (an  advanced 
natural  resource  geographic  information 
system).  National  Fire  Plan  Operating 
and  Reporting  System  (NFPORS)  (a 
comprehensive  interagency  fuels 
treatment,  community  assistance,  and 
post-fire  rehabilitation  tracking  system). 
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and  the  emergence  of  Community 
Wildfire  Protection  Plans  (CWPP)  called 
for  in  the  Healthy  Forests  Restoration 
Act  signed  by  the  President  in  December 
2003.  The  revision  contains  new 
performance  measures  and 
implementation  tasks  covering 
collaboration,  fire  prevention  and 
suppression,  hazardous  fuels  reduction, 
pre-  and  post-fire  landscape  restoration, 
and  community  assistance. 

Since  the  President  announced  the 
Healthy  Forests  Initiative  in  2002,  the 
Department  has  made  extensive  ‘ 
progress  in  reducing  hazardous  fuels. 
From  2003  to  2006,  the  bureaus  treated 
an  average  of  over  1,260,000  acres 
annually  compared  to  728,000  acres  in 
2001.  The  Department  shifted  emphasis 
toward  the  wildland  urban  interface 
(WUI),  each  year  treating  three  times  as 
many  WUI  acres  as  were  reached  in 
2001.  In  2007,  the  Department  treated 
1.787  million  acres  of  wildland  urban 
interface  and  non-wildland  urban 
interface  lands.  The  Department  has 
rapidly  inculcated  the  new  tools 
provided  by  the  Healthy  Forests 
Initiative  and  the  Healthy  Forests 
Restoration  Act  into  its  work.  The 
Department  now  uses  the  streamlined 
NEPA-compliance  on  some  80  percent 
of  new  hazardous  fuels  NEPA  work 
while,  in  2006,  over  45  percent  of  all 
fuels  treatments  accomplished  where 
associated  with  either  a  streamlined 
NEPA  tool  or  a  CWPP. 

The  National  Park  Service  developed 
a  new  winter  use  plan  and  EIS  for 
Yellowstone  and  Grand  Teton  National 
parks  and  the  John  D.  Rockefeller,  Jr. 
Memorial  Parkway.  These  park  areas 
operated  for  three  winters  under  a 
Temporary  Winter  Use  Plan  that  expired 
at  the  end  of  the  2006-2007  winter 
season.  The  regulation  published  late  in 
2007  provided  for  an  average  daily 
entrance  of  540  snowmobiles  (compared 
to  720  under  the  interim  plan), 
continued  requirements  for  guided  tours 
and  group  size  not  to  exceed  10 
snowmobiles,  and  established  daily 
limits  on  snowcoach  entrances  to  the 
park.  The  rule  also  proposed  closing  the 
Sylvan  Pass  eirea  to  snowmobile  and 
snowcoach  travel  during  the  winter,  but 
committed  NPS  to  participating  with  the 
town  of  Cody  in  a  facilitated  conflict 
resolution  process.  That  process 
resulted  in  a  decision  to  retain  over¬ 
snow  travel  and  a  revised  rule  was 
developed  in  the  summer  of  2008. 

The  National  Park  Service  completed 
a  nearly  10-year  public  process  to 
develop  a  management  plan  for  the 
Colorado  River  in  Grand  Canyon 
National  Park  with  the  signing  of  a 


Record  of  Decision  on  the 
Environmental  Impact  Statement  in 
November,  2006.  Conforming 
regulations  consistent  with  the 
management  directions  outlined  in  the 
plan  are  now  necessary.  These  include 
changes  affecting:  permit  requirements 
for  commercial  river  trips  below  a 
specified  location  in  the  canyon; 
updating  visitor  use  restrictions  (i.e. 
beach  uses,  trip  requirements)  and 
camping  closures;  and  eliminating 
unnecessary  provisions  in  the  current 
regulation.  The  National  Park  Service 
intends  to  publish  proposed  regulations 
in  2008. 

The  National  Park  Service  is  working 
with  the  BLM  and  FWS  to  finalize 
rulemaking  to  implement  Public  Law 
106-206,  which  directs  the  Secretary  to 
establish  a  reasonable  fee  system 
(location  fees)  for  commercial  filming 
and  still  photography  activities  on 
public  lands.  Commercial  filming  and 
still  photography  are  activities  generally 
allowed  on  Federal  lands.  In  many 
circumstances,  it  is  in  the  government’s 
interest  to  manage  the  activity  through 
a  permitting  process  to  minimize  the 
possibility  of  damage  to  the  cultural  or 
natural  resources  or  interference  with 
other  visitors  to  the  area.  This  regulation 
would  standardize  the  collection  of 
location  fee  by  DOI  agencies. 

The  BLM  published  final  grazing 
regulations  in  June  of  2006.  The  new 
regulations  sought  to:  (1)  improve  the 
Bureau’s  working  relationships  with 
those  holding  the  nearly  18,000  leases 
and  permits  that  authorize  grazing  on 
BLM-managed  land;  (2)  advance  the 
BLM’s  efforts  in  assessing  and 
protecting  rangelands;  and  (3)  enhance 
the  agency’s  administrative  efficiency. 
However,  litigation  resulted  in  a  ruling 
against  the  regulations  on  February  28, 
2008,  by  the  U.S.  District  Court  for 
Idaho,  which  blocked  the  BLM  from 
implementing  the  regulations.  On  April 
25,  2008,  the  Department  of  Justice,  on 
behalf  of  all  Federal  defendants,  filed  an 
appeal  to  the  Ninth  Circuit  Court  of 
Appeals  regarding  the  February  28, 

2008,  ruling.  The  issues  proposed  to  be 
raised  on  appeal  include:  (1)  whether 
the  District  Court  properly  denied 
Federal  defendants’  motion  to  dismiss 
the  Endangered  Species  Act  claim  for 
lack  of  jurisdiction  and  (2)  whether  the 
District  Court  properly  held  that  BLM’s 
promulgation  of  the  final  grazing 
regulations  violated  the  National 
Environmental  Policy  Act,  the  Federal 
Land  Policy  and  Management  Act,  and 
the  Endangered  Species  Act.  In  a  related 
matter,  the  BLM  has  been  working  to 
update  and  refine  its  grazing  policies. 


although  these  changes  would  not  be 
regulatory  in  nature.  This  effort  is 
expected  to  result  in  the  revision  during 
2008  of  two  rangeland  manuals  and  five 
handbooks  that  have  not  been  updated 
since  the  late  1980s.  There  are  more 
manuals  and  handbook  updates 
proposed  for  fiscal  year  2009. 

In  December  2004,  President  Bush 
issued  the  U.S.  Ocean  Action  Plan,  in 
response  to  the  US  Commission  on 
Ocean  Policy  Report.  The  Action  Plan 
includes  a  series  of  proposals  from 
across  the  Government  that  included 
policy  proposals,  legislative 
recommendations,  and  regulatory 
initiatives.  DOI  has  a  number  of 
responsibilities  upder  the  Action  plan 
including:  implementation  of  interim 
regulations  and  joint  permits  to  support 
the  President’s  Proclamation 
establishing  the  Papahanaumokuakea 
National  Marine  Monument  in  the 
northwest  Hawaiian  islands; 
development  of  a  seamless  network  to 
protect  and  conserve  the  nations  ocean 
and  coastal  refuges,  reserves,  parks  and 
sanctuaries;  and  creation  of  a  National 
Water  Quality  Network.  The  U.S.  Fish 
and  Wildlife  Service,  in  cooperation 
with  the  National  Oceanic  and 
Atmospheric  Administration,  the  State 
of  Hawaii’s  Department  of  Land  and 
Natural  Resources  and  Office  of 
Hawaiian  Affairs,  made  available  a  draft 
monument  management  plan  on  Earth 
Day,  April  22,  2008.  The  draft 
management  plan  and  associated 
environmental  assessment  were 
available  for  a  90-day  public  comment 
period  from  April  23,  2008  through  July 
23,  2008. 

Minimizing  Regulatory  Burdens 

We  are  using  the  regulatory  process  to 
improve  results  while  easing  regulatory 
burdens.  For  instance,  the  Endangered 
Species  Act  (ESA)  allows  for  the 
delisting  of  threatened  and  endangered 
species  if  they  no  longer  need  the 
protection  of  the  ESA.  We  have 
identified  approximately  12  species  for 
which  delisting  or  downlisting 
(reclassification  ft'om  endangered  to 
threatened)  has  been  or  may  be 
appropriate.  Since  January  1,  2008,  we 
have  delisted  one  species,  the  Virginia 
northern  flying  squirrel  (8/26/08),  and 
proposed  delisting  for  four  other 
species:  brown  pelican  (2/20/08), 
Maguire  daisy  (5/16/08),  concho  water 
snake  (7/08/08),  and  the  Hawaiian  hawk 
(8/06/08).  By  the  end  of  this  calendar 
year,  we  expect  to  propose  delisting  for 
five  additional  species:  valley  elderberry 
longhorn  beetle,  Eureka  Valley  evening- 
primrose,  Eureka  Valley  dunegrass, 

Utah  valvata  snail,  and  Tennessee 
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purple  coneflower.  We  also  expect  to 
propose  downlisting  for  two  species: 
Okaloosa  darter  and  tulotoma  snail. 

The  Fish  and  Wildlife  Service  has 
found  that  making  listing  decisions 
under  the  Endangered  Species  Act  on 
candidate  species  in  Hawaii  on  a 
traditional,  species-by-species  basis  is 
inefficient  in  both  cost  and  time,  since 
very  similar  information  and  analysis 
would  be  repeated  in  each  rule.  To 
improve  regulatory  efficiency  while 
using  the  best  science  available,  the  Fish 
and  Wildlife  Service  has  taken  an 
approach  that  includes  consideration  of 
48  species  in  one  regulatory  package. 
This  allows'  us  to  address  the  existing 
backlog  of  candidate  species  more 
quickly.  Most  candidate  species  on  the 
Hawaiian  Islands  face  nearly  identical 
threats  and  are  only  found  in  the  few 
remaining  native-dominated  ecological 
communities.  The  impacts  of  these 
threats  are  well  understood  at  the 
community  level,  while  their  impacts  to 
the  individual  candidate  species 
relatively  less  studied.  Because  a 
significant  focus  under  this  approach  is 
on  the  conservation  of  the  key  physical 
and  biological  components  of  these 
native  communities  and  ecosystems 
(and  not  just  the  individual  listed 
species  found  there),  this  approach  may 
preclude  the  need  to  list  additional 
species  found  in  the  same  ecological 
communities.  Recovery  plans  developed 
in  response  to  the  Kauai  listing  package 
will  focus  conservation  efforts  on  the 
protection  and  restoration  of  ecosystem 
processes,  allowing  us  to  more 
efficiently  address  common  threats  in 
the  most  important  areas. 

The  Department  has  submitted  over  a 
dozen  proposed  categorical  exclusions 
provided  for  under  NEPA  to  expedite  a 
range  of  activities  that  the  agencies 
routinely  conduct.  These  range  from 
periodic  road  closures  over  dams  to 
activities  related  to  improving  Forest 
Health  and  energy  related  activities. 

The  Federal  Power  Act  authorizes  the 
Department  to  include  in  hydropower 
licenses  issued  by  the  Federal  Energy 
Regulatory  Commission  conditions  and 
prescriptions  neces.sary  to  protect 
Federal  and  tribal  lands  and  resources 
and  to  provide  fishways  when  navigable 
waterways  or  Federal  reservations  are 
used  for  hydropower  generation.  The 
Department  of  the  Interior  developed  a 
joint  rule  with  the  Departments  of 
Agriculture  and  Commerce  that 
establishes  a  trial-type  hearing  for  a 
review  of  disputes  over  “material  facts” 
included  in  hydropower  licenses,  as 
required  by  section  241  of  the  Energy 


Policy  Act  of  2005.  The  Department 
expects  to  publish  a  final  rule  in  2008. 

The  Department  of  the  Interior  has 
proposed  a  regulatory  change  affecting 
the  firearms  regulations  of  the  National 
Park  Service  and  the  Fish  and  Wildlife 
Service.  The  proposed  regulatory 
change  would  update  the  current 
regulations  to  reflect  current  state  laws 
authorizing  the  possession  of  concealed 
firearms.  The  Department  proposes  to 
amend  existing  regulations  to  allow 
individuals  to  carry  concealed  weapons 
in  park  units  and  refuges  to  the  extent 
that  they  could  lawfully  do  so  on 
analogous  state-administered  lands.  The 
proposed  rule  was  published  on  April 
30,  2008.  The  comment  period  was  re¬ 
opened  in  the  summer,  and  closed 
August  8.  Analysis  of  comments  is 
underway.  DOI  expects  to  publish  a 
final  rule  in  2008. 

The  National  Park  Service  published 
a  proposed  rule  regarding  permits  for 
inaugural  events  on  August  8,  2008.  The 
comment  period  closes  September  22, 
2008.  This  rule  was  needed  to  respond 
to  legal  decisions  that  would  affect  the 
upcoming  inaugural,  regardless  of  the 
election  results.  The  proposed  rule 
changes  are  intended  to  protect  the 
planning  prerogatives  of  future 
presidential  inaugural  committees.  The 
NPS  proposed  regulation  would 
expressly  authorize  the  NPS  to  apply  for 
permits  on  behalf  of  a  Presidential 
Inaugural  Committee  so  that  the 
Inaugural  Committee  can  continue  its 
traditional  functions  along  Pennsylvania 
Avenue.  The  permits  would  include  the 
time  to  set-up  and  take-down  structures. 
The  regulation  would  establish  a 
priority  for  PIC  activities  in  designated 
areas.  The  regulation  would  also 
establish  set-up  and  take-down  times  for 
Inaugural-related  construction  activities 
on  parkland  directly  in  front  of  the 
White  House. 

Encouraging  Public  Participation  and 
Involvement  in  the  Regulatory  Process 

The  Department  is  encouraging 
increased  public  participation  in  the 
regulatory  process  to  improve  results  by 
ensuring  that  regulatory  policies  take 
into  account  the  knowledge  and  ideas  of 
our  customers,  regulated  community, 
and  other  interested  participants.  The 
Department  is  reaching  out  to 
communities  to  seek  public  input  on  a 
variety  of  regulatory  issues.  For 
example,  every  year  FWS  establishes 
migratory  bird  hunting  seasons  in 
partnership  with  “flyway  councils,” 
which  are  made  up  of  State  fish  and 
wildlife  agencies.  As  the  process 
evolves  each  year,  FWS  holds  a  series  of 


public  meetings  to  give  other  interested 
parties,  including  hunters  and  other 
groups,  opportunities  to  participate  in 
establishing  the  upcoming  season’s 
regulations. 

Similarly,  BLM  uses  Resource 
Advisory  Councils  (RACs)  made  up  of 
affected  parties  to  help  prepare  land 
management  plans  and  regulations  that 
it  issues  under  the  Federal  Land  Policy 
and  Management  Act  and  other  statutes. 

The  Department  reviewed  and 
reformed  its  NEPA  compliance  program 
and  in  2004  implemented  new 
procedures  to  improve  public 
participation  and  reduce  paperwork  and 
redundancy  of  effort  in  the  field.  The 
reforms  include:  consensus-based 
management,  public  participation, 
community-based  training,  use  of 
integrated  analysis,  adaptive 
management,  and  tiered  and  transferred 
analysis.  To  promote  greater 
transparency  and  public  accountability, 
the  Department  is  promulgating 
regulations  to  codify  these  policies  in 
the  Code  of  Federal  Regulations.  These 
regulations  will  supplement  the  CEQ 
regulations  and  must  be  used  in 
conjunction  with  them.  The  regulations 
will  ensure  that  field  staffs  have  the 
tools  to  tailor  their  implementation  of 
the  NEPA  process  to  local  needs  and 
interests. 

The  Federal  Lands  Recreation 
Enhancement  Act  (REA;  PL  108-447), 
enacted  in  December  2004,  required  the 
Forest  Service  and  BLM  to  establish 
Recreation  Resource  Advisory 
Committees  (RRACs),  or  use  existing 
BLM  RACs  to  perform  the  duties  of 
RRACs.  These  committees  make 
recreatipn  fee  program 
recommendations  to  the  two  agencies 
on  agency  proposals  to  implement  or 
eliminate  certain  recreation  fees;  to 
expand  or  limit  their  fee  programs;  and 
to  implement  fee  level  changes.  The 
Department  of  the  Interior  and  the 
Department  of  Agriculture  signed  an 
Interagency  Agreement  establishing  the 
framework,  processes,  and  collaborative 
RRAC  approach  the  two  agencies  are  • 
using  to  comply  with  the  REA’s  public 
participation  requirements.  The  RRACs 
began  reviewing  agency  fee  proposals  in 
2007. 

We  encourage  public  consultation 
during  the  regulatory  process.  For 
example: 

•  OSM  is  continuing  its  outreach  to 

interested  groups  to  improve  the 

substance  and  quality  of  rules  and,  to 

the  greatest  extent  possible,  achieve 

consensus  on  regulatory  issues.  As 

part  of  this  process,  OSM  meets  on  a 
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regular  basis  with  organizations  that 
represent  coal-producing  states  such 
as  the  Interstate  Mining  Compact 
Commission  and  the  National 
Association  of  Abandoned  Mine  Land 
Programs.  OSM  also  meets  on  a 
regular  basis  with  Indian  tribes 
regarding  coal  mining  activity  on  their 
tribal  lands. 

•  The  Bureau  of  Indian  Affairs  (BIA) 
engaged  in  a  comprehensive  approach 
to  public  consultation  while 
developing  regulations  related  to 
Indian  probate  and  other  areas  of 
Indian  trust  management  reform.  BIA 
held  five  tribal  consultation  sessions 
in  different  regions  of  the  country, 
presented  the  regulatory  changes  at 
several  conferences,  provided 
Continuing  Legal  Education  (CLE) 
training  at  a  symposium  sponsored  by 
the  Institute  of  Indian  Estate  Planning 
and  Probate,  held  workshops,  and 
made  available  public  outreach 
materials  describing  the  regulatory 
changes. 

•  The  Golden  Gate  National  Recreation 
Area,  a  unit  of  the  National  Park 
System,  has  engaged  in  negotiated 
rulemaking  to  resolve  an  issue 
regarding  walking  dogs  off-leash  in 
the  park  and  their  impacts  to 

.  endangered  species.  Existing  NPS 
regulations  require  all  dogs  to  be  on 
a  leash  while  in  Golden  Gate  NRA, 
and  the  park  has  asked  interested 
peuties  on  both  sides  of  the  issue  to 
help  draft  a  proposed  regulation.  NPS 
published  a  final  rule  to  provide 
temporary  protection  on  9/19/2008 
(73  FR  54317).  NPS  expects  to  publish 
special  rules  on  dog  management  by 
winter  2010. 

Rules  of  Particular  Interest  to  Small 
Businesses 

FWS  is  making  critical  habitat 
designations  more  site-specific  and  is 
using  the  ESA  section  4(b)  exclusion 
process  to  reduce  regulatory  costs  on 
small  businesses. 

BLM  has  developed  Stewardship 
Contracting  Guidance  that  provides  a 
ft'amewofk  for  the  preparation, 
implementation,  and  tracking  of  BLM 
stewardship  projects,  in  accordance 
with  Section  323  of  Public  Law  108-7, 
the  Consolidated  Appropriations 
Resolution,  2003,  which  authorizes 
BLM  to  enter  into  stewardship  projects 
with  private  persons  or  public  or  private 
entities,  by  contract  or  by  agreement,  to 
perform  services  to  achieve  land 
management  goals  for  the  national 
forests  or  public  lands  that  meet  local 
and  rural  community  needs.  The 
legislation  also  authorizes  the  value  of 


timber  or  other  forest  products  removed 
to  be  applied  as  an  offset  against  the 
cost  of  services  received. 

The  Future  of  DOI 

Interior  updated  its  2003-2008 
strategic  plan  in  accordance  with  the 
Government  Performance  and  Results 
Act  requirement  to  update  such  plans 
every  three  years.  Employee  teams  from 
bureaus  and  offices  across  Interior 
engaged  in  the  revision  process.  Senior 
Departmental  leadership  was  involved 
in  reviews  and  approval  of 
recommended  changes  before  releasing 
the  draft  plan  for  public  comment.  The 
draft  GPRA  Strategic  Plan:  2007-12  was 
the  subject  of  a  number  of  public 
meetings,  tribal  government  to 
government  consultations,  and 
employee  focus  groups  during  August 
and  September  2006.  Modifications 
based  on  analysis  of  the  comments 
received  were  completed  and  the  final 
plan  was  published  on  December  28, 
2006. 

The  Department  has  established 
cooperative  conservation  principles  as  a 
central  organizing  theme  for  enhancing 
resource  management  and  reducing 
conflict  relating  to  public  lands 
decisions.  The  Department  can  best 
achieve  conservation  by  leveraging  its 
resources  through  successful 
partnerships,  cooperative  agreements 
and  participation  from  farmers, 
ranchers,  hunters,  anglers,  landowners, 
and  others  who  are  interested  in 
conservation.  As  we  empower  people  as 
stewards  of  the  land,  we  become  more 
effective  in  our  conservation  mission. 
President  Bush  has  emphasized  the 
value  of  cooperative  conservation 
through  Executive  Order  13352.  The 
Executive  Order  defines  cooperative 
conservation  as  “actions  that  relate  to 
use,  enhancement,  and  enjoyment  of 
natural  resources,  protection  of  the 
environment,  or  both,  and  that  involve 
collaborative  activity  among  Federal, 
State,  local,  and  Tribal  governments, 
private  for-profit  and  non-profit 
institutions,  other  nongovernmental 
entities  and  individuals.”  The  DOI  has 
aligned  budgets,  administrative  tools, 
and  policies  to  strengthen  its  capacity  to 
encourage  cooperative  conservation  and 
fulfill  its  potential  to  achieve  on-the- 
ground  conservation  results.  Below  are 
only  a  few  of  many  examples  of  actions 
the  Department  has  taken  to  maximize 
conservation  through  cooperation: 

•  We  increased  programs  and  grants 
designed  to  facilitate  cooperative 
conservation  from  $217.1  million  in 
2001  to  $311.3  million  in  2008,  a  43 
percent  increase. 


•  We  incorporated  cooperative 
conservation  goals  into  employee 
performance  plans; 

•  We  established  a  permanent  Office  of 
Conservation,  Partnerships  and 
Management  Policy  within  the  Office 
of  the  Secretary  that  works  with  an 
intradepartmental  team  to  strengthen 
capacity  for  collaboration,  mediation, 
and  partnering. 

•  We  revised  our  Departmental  Manual 
chapter  on  donations  to  improve  our 
ability  to  partner  efi'ectively  with  the 
public.  The  revised  policy  encourages 
partnerships  while  upholding  the 
principles  that  the  integrity  and 
impartiality  of  the  Department  and 
public  confidence  in  the  Department 
are  key  considerations  in  any 
acceptance  of  donations. 

•  The  National  Park  Service  adopted  a 
Building  Better  Partnership  Projects 
(BBPP)  process  to  help  ensure  that 
partnership-assisted  construction 
projects  in  National  Parks  are 
properly  designed,  vetted  and 
managed  and  that  the  fundraising 
campaign  is  slated  for  success.  The 
BBPP  process  is  intended  to  help 
ensure  that: 

1)  the  project  is  appropriately  designed 
and  sized  for  the  park 

2)  the  capital  campaign  will  succeed  in 
raising  all  the  needed  funds  without 
having  to  turn  to  Congress  to  make  up 
any  difference  the  campaign  cannot 
raise 

3)  the  project  can  be  staffed  and 
maintained  over  time 

4)  there  is  proper  compliance  with  and 
oversight  of  design  and  construction 

5)  all  appropriate  parties,  including  the 
Department  and  Congress,  are  aware 
and  supportive  of  the  projects. 

Recent  examples  of  successful 
projects  include  the  $18.5  million  Craig 
Thomas  Discovery  and  Visitor  Center  at 
Grand  Teton  National  Park,  funded  in 
part  by  the  Grand  Teton  National  Park 
Foundation  and  the  Grand  Teton 
Natural  History  Association:  the  $14 
million  Lower  Yosemite  Falls  Trail 
Improvement  Project,  funded  primarily 
by  the  Yosemite  Fund;  and  the  new 
museum  and  visitor  cpnter  at  Gettysburg 
National  Military  Park  funded 
principally  through  the  $125  million 
Campaign  to  Preserve  Gettysburg  by  the 
Gettysburg  Foundation. 

•  We  revised  the  Departmental  Manual 
chapter  on  contracts,  grants  and 
cooperative  agreements  to  address 
single  source  awards  while 
continuing  to  uphold  the 
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Department’s  policy  that  the  bureaus 
must  use  appropriate  instruments  for 
federal  financial  assistance 
transactions,  provide  appropriate 
justifications  and  documentation  for 
files  and  conduct  periodic  compliance 
reviews. 

The  revised  GPRA  Strategic  Plan: 

•  Incorporates  key  Administration  and 
Secretarial  priorities  into  Interior’s 
goals  and  performance  measures 

•  Provides  for  more  “results-oriented” 
goals  for  Interior  programs 

•  Provides  the  basis  for  the 
Departmental  Annual  Performance 
Plan 

Interior  bureaus  will  continue  to 
prepare  internal  plans  to  support  their 
budget  initiatives  and  to  meet 
management  excellence  and 
accountability  needs. 

Bureaus  and  Offices  Within  DOI 

The  following  brief  descriptions 
summarize  the  regulatory  functions  of 
DOI’s  major  regulatory  bureaus  and 
offices. 

Bureau  of  Indian  Affairs 
The  Bureau  of  Indian  Affairs  (BIA)  is 
responsible  for  the  administration  and 
management  of  66  million  acres  of  land 
held  in  trust  by  the  United  States  for 
Indians  and  Indian  tribes,  providing 
services  to  approximately  1.7  million 
Indians  and  Alaska  Natives,  and 
maintaining  a  government-to- 
government  relationship  with  the  562 
federally  recognized  Indian  tribes.  BIA’s 
mission  is  to  “...  enhance  the  quality  of 
life,  to  promote  economic  opportunity, 
and  to  carry  out  the  responsibility  to 
protect  and  improve  the  trust  assets  of 
American  Indians,  Indian  tribes,  and 
Alaska  Natives”  as  well  as  to  provide 
quality  education  opportunities  to 
students  in  Indian  schools. 

In  fiscal  year  2008,  BIA  has  two 
primary  areas  of  regulatory  focus: 

1)  improved  management  of  trust 
responsibilities  and 

2)  promotion  of  economic  development 
in  Indian  communities. 

The  focus  on  Indian  trust 
management  reform  originated  with 
Congress’s  enactment  of  the  Trust  Fund 
Management  Reform  Act  of  1994.  Since 
that  time,  BIA,  with  the  input  of  tribal 
leaders,  individual  Indian  beneficiaries, 
and  other  subject  matter  experts,  has 
been  examining  ways  to  better  serve  its 
beneficiaries.  The  American  Indian 
Probate  Reform  Act  of  2004  (AIPRA) 
amendments  to  the  Indian  Land 
Consolidation  Act  (ILCA)  made  clear 


that  regulatory  changes  were  necessary 
to  update  the  manner  in  which  BIA 
meets  its  trust  management 
responsibilities.  The  focus  on  promoting 
economic  development  in  Indian 
communities  is  a  core  component  of 
BIA’s  mission  and  furthers  the 
Secretary’s  Safe  Indian  Communities 
initiative  by  preventing  crime  through 
economic  development  opportunities. 

BIA’s  regulatory  priorities  are  tor 

•  Meet  the  Indian  trust  reform  goals  for 
land  consolidation  and  improve 
service  to  individual  Indian  and  tribal 
beneficiaries.  BIA  and  the  Office  of 
the  Secretary  plan  to  finalize  in  late 
2008  several  regulations  related  to 
Indian  trust  management  to  meet  the 
policies  articulated  by  Congress  in 
ILCA,  as  amended  by  AIPRA.  These 
regulations  address  Indian  trust 
management  issues  in  the  areas  of 
probate:  probate  hearings  and  appeals; 
tribal  probate  codes;  life  estates  and 
future  interest  in  Indian  land;  and 
conveyances  of  trust  or  restricted 
land.  These  amendments  to  25  CFR 
parts  15,  18, 152, 179,  and  43  CFR 
Parts  4,  30  form  an  integrated 
approach  to  Indian  trust  management 
related  to  probate  and  conveyances 
that  allows  the  Department  to  better 
meet  the  needs  of  its  beneficiaries. 
(See  proposed  rule  at  71  FR  45174; 
August  6,  2006).  BIA  is  also 
developing  amendments  to 
regulations  in  the  areas  of  land  title 
and  records;  leasing:  grazing;  minerals 
and  energy;  rights-of-way:  and  trust 
fund  accounting  and  appeals. 
Together,  these  regulatory  changes,  to 
be  proposed  in  2009,  will  provide  the 
Department  with  the  tools  it  needs  to 
better  serve  beneficiaries  and  will 
standardize  procedures  for  consistent 
execution  of  fiduciary  responsibilities 
across  the  BIA. 

•  Promote  economic  development 
through  regulated  gaming  activities. 
Congress  identified  gaming  as  a 
means  of  promoting  tribal  economic 
development,  self-sufficiency  and 
strong  tribal  governments.  See,  e.g., 
the  Indian  Caming  Regulatory  Act 
(ICRA),  25  U.S.C.  2701  et  seq.  In  fiscal 
year  2008,  BIA  established  a  process 
for  Indian  tribes  to  take  advantage  of 
this  important  means  of  economic 
development  on  lands  acquired  after 
October  17, 1988.  Specifically,  BIA 
finalized  a  new  rule  that  establishes 
the  process  for  Indian  tribes  to  submit 
applications  and  demonstrate  that 
they  meet  the  statutory  requirements 
allowing  them  to  conduct  class  II  or 
class  III  gaming  activities  on  those 
lands  (73  FR  12808;  May  20,  2008). 


This  year,  BIA  also  proposed,  and 
plans  to  finalize,  a  rule  that  clarifies 
the  process  for  Indian  tribes  to  submit 
their  Tribal-State  Caming  Compacts 
for  review  and  approval  bv  the 
Secretary  (73  FR  37907;  July  2,  2008). 
Tribal-State  Caming  Compacts  govern 
the  conduct  of  class  III  gaming 
activities  on  the  tribe’s  Indian  lands 
located  within  that  State. 

The  Bureau  of  Land  Management 

The  Bureau  of  Land  Management 
(BLM)  manages  about  258  million  acres 
of  land  surface,  including  15  National 
Monuments,  and  about  700  million 
acres  of  Federal  mineral  estate.  These 
lands  consist  of  extensive  grasslands, 
forests,  mountains,  arctic  tundra,  and 
deserts.  Resources  on  the  lands  include 
energy  and  minerals,  timber,  forage, 
wild  horse  and  burro  populations, 
habitat  for  fish  and  wildlife,  wilderness 
areas,  and  archaeological  and  cultural 
sites.  The  BLM  manages  these  lands  and 
resources  for  multiple  purposes  and  the 
sustained  yield  of  renewable  resources. 
Primary  statutes  under  which  the  BLM 
operates  include:  the  Federal  Land 
Policy  and  Management  Act  of  1976;  the 
General  Mining  Law  of  1872;  the 
Mineral  Leasing  Act  of  1920,  as 
amended:  the  Recreation  and  Public 
Purposes  Act;  the  Taylor  Grazing  Act; 
the  Wilderness  Act;  and  the  Wild  Free- 
Roaming  Horse  and  Burro  Act. 

The  BLM  regulatory  focus  is  directed 
primarily  by  priorities  of  the  President 
and  Congress.  For  example,  many 
regulatory  efforts  support  the  objectives 
of  the  Energy  Policy  Act  of  2005.  These 
objectives  include  those  that  facilitate 
the  domestic  production  of  various 
sources  of  energy,  including  biomass, 
wind,  solar,  and  other  alternative 
sources  of  energy,  including  oil  shale. 
Other  statutory  objectives  include 
providing  for  a  wide  variety  of  public 
uses  while  maintaining  the  long-term 
health  and  diversity  of  the  land  and 
preserving  significant  natural,  cultural, 
and  historic  resource  values; 
understanding  the  arid,  semi-arid, 
arctic,  and  other  ecosystems  we  manage 
and  committing  ourselves  to  using  the 
best  scientific  and  technical  information 
to  make  resovurce  management 
decisions;  understanding  the  needs  of 
the  people  who  use  the  BLM-managed 
public  lands  and  providing  them  with 
quality  service;  securing  the  recovery  of 
a  fair  return  for  using  publicly  owned 
resources  and  avoiding  the  creation  of 
long-term  liabilities  for  American 
taxpayers:  and  resolving  problems  and 
implementing  decisions  in  cooperation 
with  other  agencies.  States,  tribal 
governments,  and  the  public. 
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During  the  development  of 
regulations,  the  BLM  recognizes  the 
need  to  ensure  communication, 
coordination,  and  consultation  with  all 
affected  interests  and  the  public  and 
that  the  regulations  are  easy  for  the 
public  to  understand,  especially  those 
who  would  be  most  affected  by  them. 

The  BLM’s  regulatory  priorities 
include: 

•  Finalizing  oil  shale  regulations  to 
provide  critical  “rules  of  the  road” 
essential  to  oil  shale  development. 

The  BLM  has  issued  proposed 
regulations  (73  FR  42926;  July  23, 
2008)  that  set  out  the  policies  and 
procedures  of  a  commercial  program 
for  oil  shale  resources  on  Federal 
lands,  in  keeping  with  the  Energy 
Policy  Act  of  2005  and  the  Mineral 
Leasing  Act  of  1920.  It  expects  to 
finalize  these  regulations  in  2008. 
Finalizing  these  regulations  is  a  key 
component  of  our  effort  to  promote 
America’s  energy  security.  Oil  shale  is 
a  strategically  important  domestic 
energy  resource,  with  a  potential  of 
800  billion  barrels  of  recoverable  oil- 
enough  to  meet  U.S.  demand  for  oil  at 
current  levels  for  110  years. 

Other  regulatory  and  planning  efforts 
seek  to  improve  the  agency’s 
management  of  public  rangelands  and 
other  land  resources,  such  as  land-use 
plan  revisions  that  incorporate  the 
objectives  of  the  Healthy  Lands 
Initiative.  Through  these  actions,  the 
BLM  is  working  to  ensure  that 
America’s  public  lands  stay  healthy  and 
productive  for  multiple  uses,  both  now 
and  in  the  years  to  come. 

Minerals  Management  Service 

Minerals  Management  Service  (MMS) 
has  two  major  responsibilities.  The  first 
is  timely  and  accurate  collection, 
distribution,  and  accounting  for 
revenues  associated  with  mineral 
production  from  leased  Federal  and 
Indian  lands.  The  second  is 
management  of  the  resources  of  the 
Outer  Continental  Shelf  (OCS)  in  a 
manner  that  provides  for  safety, 
protection  of  the  environment,  and 
conservation  of  natural  resources.  Both 
of  these  responsibilities  are  carried  out 
under  the  provisions  of  the  Federal  Oil 
and  Gas  Royalty  Management  Act,  the 
Federal  minerals  leasing  acts,  the  Outer 
Continental  Shelf  Lands  Act,  the  Indian 
mineral  leasing  acts,  and  other  related 
statutes. 

Our  regulatory  focus  in  fiscal  year 
2008  is  directed  primarily  by  priorities 
of  the  President  and  Congress. 
Legislation  enacted  by  Congress  and 
signed  by  the  President  emphasizes 


contributing  to  our  nation’s  energy 
supply,  developing  new  energy  sources 
and  sharing  OCS  revenues  with  coastal 
states  affected  by  offshore  oil  and  gas 
exploration.  Through  the  Energy  Policy 
Act  of  2005  (EPAct)  and  the  Gulf  of 
Mexico  Energy  Security  Act  of  2006 
(COMESA),  Congress  directed  MMS  to: 

1)  develop  regulations  to  encourage 
development  of  alternative  energy  and 
alternate  uses  of  facilities  on  the  OCS, 
and 

2)  distribute  a  fair  share  of  Federal 
royalty  revenue  to  States  and  political 
subdivisions  affected  by  offshore  oil 
and  gas  exploration  in  the  Gulf  of 
Mexico. 

Our  regulatory  priorities  are  to: 

•  Meet  our  Indian  trust  responsibilities. 
We  have  an  ongoing  trust 
responsibility  to  collect  and  disburse 
oil  and  gas  royalties  on  Indian  lands. 
The  Minerals  Management  Service 
announced  its  intent  to  establish  an 
Indian  Oil  Valuation  negotiated 
rulemaking  committee  by  Federal 
Register  notice  (73  FR  22970), 
published  on  April  28,  2008.  This 
effort  will  address  issues  pertaining  to 
the  valuation  of  oil  produced  from 
Indian  lands  and  add  more  certainty 
to  oil  valuation  for  royalty  purposes. 
The  negotiated  rulemaking  process 
will  involve  stakeholders  in  the 
rulemaking  process  and  address  some 
of  the  unique  terms  contained  in 
Indian  tribal  and  allotted  leases  -  in 
particular,  the,  major  portion 
provision  to  ensure  consistent,  fair 
and  proper  calculation  of  oil  value 
from  Indian  lands. 

•  Encourage  development  of  alternative 
energy  and  alternate  uses  for  existing 
facilities.  In  responding  to  the 
mandates  of  the  EPAct,  MMS  has 
moved  forward  in  developing  and 
codifying  the  regulatory  framework 
for  alternative  energy  projects  on  the 
OCS.  We  published  a  proposed  rule 
(RIN  1010-AD30)  in  July,  2008,  and 
expect  to  publish  the  final  regulations 
by  the  end  of  the  year.  The  regulations 
will  provide  a  mechanism  for 
developing  the  nations’  offshore 
wind,  wave.and  ocean  current 
resources  in  a  safe  and 
environmentally  sound  manner. 

•  Promote  Gulf  of  Mexico  coastal 
restoration  through  revenue  sharing 
with  affected  States.  We  published  a 
proposed  rule  (RIN  1010-AD46)  in 
May,  2008,  and  expect  to  publish  a 
final  rule  before  the  end  of  2008  that 
would  establish  a  formula  and 
provide  a  process  for  allocating  a 
portion  of  OCS  revenues  (royalties. 


rents  and  bonuses)  from  leases  in 
specified  areas  of  the  Gulf  of  Mexico 
to  the  States  of  Alabama,  Mississippi, 
Louisiana  and  Texas  and  their  coastal 
political  jurisdictions.  The  funds 
provided  would  be  used  for  the 
purposes  of  coastal  protection, 
including  conservation,  coastal 
restoration,  hurricane  protection, 
mitigation  of  damage  to  fish,  wildlife 
or  natural  resources,  and  the 
mitigation  of  the  impacts  of  OCS 
activities. 

•  Royalty  Relief  for  Ultra-Deep  gas  wells 
and  Deep  Gas  wells  pursuant  to  the 
EPAct.  We  are  promulgating  a  final 
rule  (RIN  1010-AD33)  to  reflect  the 
statutory  changes  enacted  in  the 
EPAct  to  provide  royalty  relief,  with 
price  thresholds,  for  certain  ultra- 
deep  wells  on  OCS  leases  in  shallow 
water  in  the  Gulf  of  Mexico.  The  rule 
would  provide  relief  under  certain 
circumstances  and  could  foster 
increased  production  of  clean  burning 
natural  gas  for  the  nation. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
was  created  by  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA)  to  “strike  a  balance  between 
protection  of  the  environment  and 
agricultural  productivity  and  the 
Nation’s  need  for  coal  as  an  essential 
source  of  energy.”  The  principal 
regulatory  provisions  contained  in  Title 
V  of  SMCRA  set  minimum  requirements 
for  obtaining  a  permit  for  surface  coal 
mining  operations,  set  standards  for 
those  operations,  require  land 
reclamation  once  mining  ends,  and 
require  rules  and  enforcement 
procedures  to  ensure  that  the  standards 
are  met.  Under  SMCRA,  as  amended  by 
the  Surface  Mining  Control  and 
Reclamation  Act  Amendments  of  2006, 
OSM  is  the  primary  enforcer  of 
SMCRA’s  provisions  until  a  State  or 
Indian  tribe  achieves  “primacy;”  that  is, 
until  it  demonstrates  that  its  regulatory 
program  meets  all  of  the  specifications 
in  SMCRA  and  has  regulations 
consistent  with  those  issued  by  OSM. 
When  a  primacy  State  or  Indian  tribe 
takes  over  the  permitting,  inspection, 
and  enforcement  activities  of  the 
Federal  Government,  OSM  changes  its 
role  from  regulating  mining  activities 
directly  to  overseeing  and  evaluating 
State  and  Indian  programs.  Today,  24  of 
the  26  coal-producing  States  have 
primacy.  In  return  for  assuming 
primacy.  States  are  entitled  to  regulatory 
grants  and  to  grants  for  reclaiming 
abandoned  mine  lands.  In  addition. 
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under  cooperative  agreements,  some 
primacy  States  have  agreed  to  regulate 
mining  on  Federal  lands  within  their 
borders.  At  present,  none  of  the  Indian 
tribes  with  coal  resources  has  primacy. 
Tribal  primacy  was  not  authorized  until 
passage  of  the  2006  amendments  to 
SMCRA.  Since  passage  of  the  2006 
amendments,  three  tribes  have 
expressed  an  interest  in  submitting  a 
tribal  program.  In  summary,  OSM  • 
regulates  mining  directly  only  in 
nonprimacy  States,  on  Federal  lands  in 
States  where  no  cooperative  agreements 
are  in  effect,  and  on  Indian  lands  when 
the  tribe  does  not  have  primacy. 

OSM  has  sought  to  develop  and 
maintain  a  stable  regulatory  program  for 
surface  coal  mining  hat  is  safe,  cost- 
effective,  and  environmentally  sound.  A 
stable  regulatory  program  provides 
-regulatory  certainty  so  that  coal 
companies  know  what  is  expected  of 
them  and  citizens  know  what  is 
intended  and  how  they  can  participate. 
During  the  development  and 
maintenance  of  its  program,  OSM  has 
recognized  the  need  to  (a)  respond  to 
local  conditions,  (b)  provide  flexibility 
to  react  to  technological  change,  (c)  be 
sensitive  to  geographic  diversity,  and  (d) 
eliminate  burdensome  recordkeeping 
and  reporting  requirements  that  over 
time  have  proved  unnecessary  to  ensure 
an  effective  regulatory  program. 

OSM’s  major  regulatory  priorities  are 
to: 

•  Revise  Our  Abandoned  Mine  Land 
Program  Regulations  To  Be  Consistent 
With  the  Surface  Mining  Control  Act 
Amendments  of  2006.  We  published  a 
proposed  rule  (RIN  1029-AC56)  on 
June  20,  2008,  that  aligns  our  existing 
regulations  to  be  consistent  with  the 
2006  amendments  to  SMCRA  which 
extended  the  AML  fee  through  2021 
with  several  substantive  changes.  The 
rule  also  uses  plain  English  to  make 
the  regulations  easier  to  understand 
where  no  substantive  change  is 
intended  and  provides  further 
guidance  and  clarification  on 
implementation  of  the  2006 
amendments  where  appropriate  or 
needed.  The  primary  benefits  of  the 
rule  will  be  to  insure  the  stable  and 
efficient  administration  of  these 
significant  changes  to  the  abandoned 
mine  land  prograni  through  the  fee 
extension  provided  by  the  new 
legislation. 

•  Issue  Regulations  for  Stream  Buffer 
Zones  and  Excess  Spoil  Placement. 
We  published  a  proposed  rule  (RIN 
1029-AC04)  on  August  24,  2007, 
concerning  stream  buffer  zones, 


stream-channel  diversions,  siltation 
structures,  impoundments,  excess 
spoil,  and  coal  mine  waste.  Among 
other  things,  the  rule  would  require 
that  surface  coal  mining  operations  be 
designed  to  minimize  the  creation  of 
excess  spoil  and  the  adverse 
environmental  impacts  of  fills 
constructed  to  dispose  of  excess  spoil 
and  coal  mine  waste.  The  primary 
benefits  of  the  rule  will  be  (1) 
minimization  of  adverse 
environmental  impacts  from 
'  construction  of  excess  spoil  fills  and 
(2)  regulatory  clarity  and  stability 
with  respect  to  buffer  zones  for 
intermittent  and  perennial  streams. 

U.S.  Fish  and  Wildlife  Service 

The  mission  of  the  Fish  and  Wildlife 
Service  is,  working  with  others,  to 
conserve,  protect,  and  enhance  fish, 
wildlife,  plants  and  their  habitats  for  the 
continuing  benefit  of  the  American 
people.  The  Service’s  vision  is  to  be  a 
leader  and  trusted  partner  in  fish  and 
wildlife  conservation,  known  for  its 
scientific  excellence,  stewardship  of 
lands  and  natural  resources,  dedicated 
professionals,  and  commitment  to 
public  service. 

The  Service  has  six  priorities: 

1)  National  Wildlife  Refuge  System  - 
conserving  our  lands  and  resources: 

2)  Landscape  Conservation  -  working 
with  others: 

3)  Migratory  Birds  -  conservation  and 
management: 

4)  Threatened  and  Endangered  Species 
-  achieving  recovery  and  preventing 
extinction: 

5)  Aquatic  Species  -  National  Fish 
Habitat  Action  Plan  and  trust  species: 
and 

6)  Connecting  People  with  Nature  - 
ensuring  the  future  of  conservation. 

Our  rt:gulatory  focus  through  fiscal 
year  2008  is  on  four  of  those  priorities 
-  National  Wildlife  Refuges,  Connecting 
People  with  Nature,  Migratory  Birds, 
and  Threatened  and  Endangered 
Species. 

The  regulatory  priority  for  the 
National  Wildlife  Refuge  System  and 
Connecting  People  with  Nature  is  to 
meet  our  responsibilities  to  provide 
quality  hunting  and  fishing 
opportunities  for  the  American  people. 

•  We  published  a  final  rule  (1018- 
AU61)  on  June  11,  2008,  that  opens 
select  National  Wildlife  Refuges  to 
hunting  and  sport  fishing.  The 
National  Wildlife  System 
Administration  Act  of  1966  closes  all 


national  wildlife  refuges  in  all  states, 
except  Alaska,  unless  opened.  This 
final  rule  added  one  refuge  to  the  list 
of  refuges  open  for  sport  fishing  and 
amends  certain  other  regulations 
pertaining  to  hunting  and  sport 
fishing  for  the  2008-2009  season. 

•  We  published  a  proposed  rule  (1018- 
AV20)  on  June  11,  2008,  that 
proposed  to  add  one  refuge  to  the  list 
of  refuges  open  to  hunting  and/or 
sport  fishing  and  that  would  increase 
activities  available  on  six  other 
refuges  for  the  2008-2009  season.  The 
comment  period  for  this  rule  closed 
on  July  11,  2008.  The  final  rule 
published  on  August  29,  2008. 

Our  regulatory  priorities  for  Migratory 
Birds  are  to  provide  assurances  and/or 
permits  for  entities  covered  under  ESA 
Section  7  or  Section  10  permits  prior  to 
the  delisting  of  the  bald  eagle  and  to 
finalize  regulations  proposed  in  2007  to 
establish  two  new  permits  under  the 
Eagle  Act. 

•  On  May  20,  2008,  we  published  a 
final  rule  to  extend  Eagle  Act 
authorizations  to  holders  of  existing 
ESA  authorizations. 

1}  We  provide  take  authorization  to  ESA 
section  10(a)(1)(B)  permittees  where 
the  bald  eagle  is  covered  in  a  Habitat 
Conservation  Plan  (HCP)  or  the 
golden  eagle  is  covered  as  a  non-listed 
species. 

2)  We  established  a  new  permit  category 
to  provide  expedited  Eagle  Act 
permits  to  entities  authorized  to  take 
bald  eagles  through  section  7 
incidental  take  statements. 

•  On  August  14,  2008,  we  published  a 
Draft  Environmental  Assessment  on 
issuance  of  permits  under  the  Act.  We 
also  reopened  the  comment  period  on 
the  rule  proposed  in  2007. 

1)  We  plan  to  issue  regulations  for 
permits  take  of  eagles  and  nests  where 
necessary  for  the  safety  of  humans  or 
the  eagles,  and  to  allow  disturbance  of 
eagles  where  the  disturbance  is 
associated  with  otherwise-lawful 
activities. 

2)  These  regulations  will  establish  a 
priority  for  Native  American  take  of 
eagles  for  religious  purposes. 

3)  We  plan  to  complete  and  implement 
these  regulations  in  fall  2008. 

Our  regulatory  priorities  for 
Threatened  and  Endangered  Species  are 
as  follows. 

•  Facilitate  implementation  of 
conservation  provisions  for  the  polar 
bear  by  harmonizing  Endangered 
Species  Act  and  Marine  Mammal 
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Protection  Act  provisions.  We 
published  a  proposed  section  4(d) 
rule  (1018-AV79)  on  May  15,  2008 
and  the  comment  period  closed  on 
July  14,  2008.  We  are  in  the  process 
of  gathering  and  analyzing  all 
comments  received.  We  expect  to 
publish  a  final  rule  by  the  end  of  this 
year. 

•  Take  the  following  actions  to  list  the 
polar  bear: 

1)  We  published  a  final  rule  (1018- 
AV19)  listing  the  polar  bear  as  a 
threatened  species  on  May  15,  2008. 
The  rule  affords  the  polar  bear  the 
protections  of  the  provisions  of  the 
Endangered  Species  Act. 

2)  We  also  published  a  special  rule 
(1018-AV79)  under  the  authority  of 
section  4(d)  of  the  Endangered 
Species  Act  of  1973,  as  amended,  to 
provide  customized  measures  that  are 
necessary  and  advisable  for  the 
conservation  of  the  polar  hear. 

•  Improve  Interagency  Consultation 
Regulations.  Targeted  revisions  to 
Section  7  interagency  consultation 
regulations  were  proposed  on  August 
15  (1018-AT50)  to  increase 
efficiencies  and  enable  Fish  and 
Wildlife  Service  biologists  to  devote 
more  time  to  assessing  the  status  of 
potential  species  at  risk. 

National  Park  Service 

The  National  Park  Service  is 
dedicated  to  conserving  the  natural  and 
cultural  resources  and  values  of  the 
National  Park  System  for  the  enjoyment, 
education,  and  inspiration  of  this  and 
future  generations.  The  Service  is  also 
responsible  for  managing  a  great  variety 
of  national  and  international  programs 
designed  to  help  extend  the  benefits  of 
natural  and  cultural  resources 
conservation  and  outdoor  recreation 
throughout  this  country  and  the  world. 

There  are  391  units  in  the  National 
Park  System,  including  national  parks 
and  monuments;  scenic  parkways, 
preserves,  trails,  riverways,  seashores, 
lakeshores,  and  recreation  areas;  and 
historic  sites  associated  with  important 
movements,  events,  and  personalities  of 
the  American  past. 

The  National  Park  Service  develops 
and  implements  park  management  plans 
and  staffs  the  areas  under  its 
administration.  It  relates  the  natural 
values  and  historical  significance  of 
these  areas  to  the  public  through  talks, 
tours,  films,  exhibits,  and  other 
interpretive  media.  It  operates 
campgrounds  and  other  visitor  facilities 
and  provides,  usually  through 
concessions,  lodging,  food,  and 


transportation  services  in  many  areas. 
The  National  Park  Service  also 
administers  the  following  programs: 

•  The  State  portion  of  the  Land  and 
Water  Conservation  Fund 

•  Nationwide  Outdoor  Recreation 
coordination  and  information  and 
State  comprehensive  outdoor 
recreation  planning 

•  Planning  and  technical  assistance  for 
the  National  Wild  and  Scenic  Rivers 
System  and  the  National  Trails 
System 

•  Natural  area  programs 

•  Preserve  America  grant  program 

•  National  Register  of  Historic  Places 

•  National  historic  landmarks 

•  Historic  preservation 

•  Technical  preservation  services 

•  Historic  American  Buildings  survey 

•  Historic  American  Engineering 
Record 

•  Interagency  archeological  services 

The  National  Park  Service  maintains 
regulations  that  help  manage  public  use, 
access,  and  recreation  in  units  of  the 
National  Park  System.  The  Service 
provides  visitor  and  resource  protection 
to  ensure  public  safety  and  prevent 
derogation  of  resources.  The  regulatory 
program  develops  and  reviews 
regulations,  maintaining  consistency 
with  State  and  local  laws,  to  allow  these 
uses  only  if  they  are  compatible  with 
the  purpose  for  which  each  area  was 
established.  The  regulatory  priorities  to 
be  accomplished  through  the  balance  of 
this  Administration  include: 

•  Providing  consistency  between  NPS 
and  state  parks  or  other  analogous 
lands  with  regarded  to  allowing  the 
carrying  of  concealed  firearms 
(RINl024-AD70)(public  comment 
period  closed  8/8/08); 

•  Assuring  consistency  between 
regulations  and  management  actions 
associated  with  the  presidential 
inaugural  every  four  years  (RIN  1024- 
AD71)  (proposed  rule  published 
8/8/08;  comment  period  closes 
9/22/08); 

•  Implementing  the  Colorado  River 
Management  Plan  through  conforming 
regulations  (RIN  1024-AD50);  and 

•  Addressing  the  challenges  of 
managing  off-leash  dogs  and 
protecting  endangered  species  habitat 
at  Golden  Gate  National  Recreation 
Area  (RIN  1024-AD71). 


Bureau  of  Reclamation 

The  Bureau  of  Reclamation’s  mission 
is  to  manage,  develop,  and  protect  water 
and  related  resources  in  an 
environmentally  and  economically 
sound  manner  in  the  interest  of  the 
American  public.  To  accomplish  this 
mission.  Reclamation  applies 
management,  engineering,  and  scientific 
skills  that  result  in  effective  and 
environmentally  sensitive  solutions. 

Reclamation  projects  provide  for  some 
or  all  of  the  following  concurrent 
purposes:  Irrigation  water  service, 
municipal  and  industrial  water  supply, 
hydroelectric  power  generation,  water 
quality  improvement,  groundwater 
management,  fish  and  wildlife 
enhancement,  outdoor  recreation,  flood  * 
control,  navigation,  river  regulation  and 
control,  system  optimization,  and 
related  uses.  Reclamation  has  increased  - 
security  at  its  facilities  and  is 
implementing  its  law  enforcement 
authorization  received  in  November 
2001. 

Reclamation’s  regulatory  program 
focus  in  fiscal  year  2008  is  to  ensure 
that  its  mission  and  newly  adopted  laws 
that  require  regulatory  actions  are 
carried  out  expeditiously,  efficiently, 
and  with  an  emphasis  on  cooperative 
problem  solving  by: 

•  Implementing  a  Collaborative 
Agreement  on  Water  Management. 
After  decades  of  dispute  over  the 
ownership  and  use  of  water  and  water 
rights  in  the  Truckee  and  Carson 
River  basins,  the  Secretary 
successfully  negotiated  the  Truckee 
River  Operating  Agreement  (TROA), 
an  agreement  for  the  major  Federal 
and  private  reservoirs  on  the  Truckee 
River  upstream  from  Reno.  This 
agreement  was  formally  signed  on 
September  6,  2008.  TROA,  which 
satisfies  requirements  of  the  1990 
Truckee-Carson-Pyramid  Lake  Water 
Rights  Settlement  Act,  is  intended  to 
increase  the  operational  flexibility, 
efficiency,  and  coordination  of 
reservoirs  in  the  Lake  Tahoe  and 
Truckee  River  basins  to  provide 
multiple  environmental  benefits 
while  protecting  existing  water  rights. 
Reclamation  published  a  proposed 
rule  on  September  15,  2008  and 
expects  to  publish  a  final  rule 
codifying  the  TROA  in  January  of 
2009  (RIN  1006-AA48). 

•  Efficiently  Managing  Water  and  Lands 
Associated  with  Reclamation  Projects. 

1)  In  support  of  the  Secretary’s  role  as 
water  master  for  the  Colorado  River, 
Reclamation  has  negotiated  a  set  of 
procedures  to  identify  water  that  is 
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being  pumped  from  the  Colorado 
River  without  a  valid  entitlement.  It 
also  establishes  a  set  of  procedures  to 
deal  with  those  who  are  taking  water 
unlawfully.  Developed  in  concert 
with  the  Colorado  River  Basin  States 
and  with  water  users,  these 
procedures  are  consistent  with  state 
procedures  for  other  river  systems. 
Reclamation  published  a  proposed 
rule  on  July  16,  2008  and  expects  to 
publish  a  final  rule  in  2008  (RIN 
1006- AA50). 

2)  Reclamation  has  published  a 
proposed  revised  rule  addressing 
public  uses  of  lands,  facilities,  and 
water  bodies  associated  with 
Reclamation  projects.  The  rule 
establishes  procedures  for  obtaining 
authorization  for  uses  other  than 
individual,  non-commercial  use  for 
occasional  activities  such  as  hiking, 
picnicking,  swimming,  or  boating,  to 
ensure  that  water  management  goals 
as  authorized  by  Congress  can 
continue  to  be  effectively 
accomplished.  Reclamation  published 
a  proposed  rule  on  July  18,  2008  and 
expects  to  publish  a  final  rule  in  2008 
(RIN  1006-AA51). 

3)  Reclamation  is  finalizing  a  rule  to 
clarify  how  and  where  seaplanes  can 
land  on  Reclamation  reservoirs.  This 
rule  will  balance  the  need  to  ensure 
the  safety  and  security  of  vital  dams 
and  reservoirs  with  the  need  for 
seaplane  access  to  reservoirs. 
Reclamation  expects  to  publish  a  final 
rule  in  2008  (RIN  1006-AA55). 

•  Implementing  New  Statutorily 
Authorized  Programs. 

1)  Public  Law  109-451  (Title  I) 
authorized  the  establishment  of  a 
rural  water  supply  program  to  enable 
the  Bureau  of  Reclamation  to 
coordinate  with  rural  communities 
throughout  the  Western  United  States 
to  identify  their  potable  water  supply 
needs  and  evaluate  options  for 
meeting  that  need.  Pursuant  to  the 
Act,  Reclamation  is  finalizing  a  rule  to 
establish  programmatic  criteria  to 
define  how  it  will  identify  and  work 
with  eligible  rural  communities. 
Reclamation  expects  to  publish  a  final 
rule  in  2008  (RIN  1006-AA554). 

2)  Public  Law  109-451  (Title  II) 
authorizes  the  Secretary,  through  the 
Bureau  of  Reclamation,  to  issue  loan 
guarantees  to  assist  in  financing  (a) 
rural  water  supply  projects,  (b) 
extraordinary  maintenance  and 
rehabilitation  of  Bureau  of 
Reclamation  project  facilities,  and  (c) 
improvements  to  infrastructure 
directly  related  to  a  Reclamation 


project.  Tbis  new  program  will 
provide  an  additional  funding  option 
to  help  western  communities  and 
water  managers  to  cost  effectively 
meet  their  water  supply  and 
maintenance  needs.  Pursuant  to  the 
Act,  Reclamation  is  working  with  the 
Office  of  Management  and  Budget  to 
publish  a  Rule  that  will  establish 
programmatic  criteria  and  define  how 
the  loan  guarantee  program  will  be 
administered.  Reclamation  published 
a  proposed  rule  on  October  6,  2008 
and  expects  to  publish  a  final  rule  in 
2008. 

Office  of  the  Secretary,  Natural 
Resource  Damage  Assessment  and 
Restoration  Program 
The  regulatory  functions  of  the 
Natural  Resource  Damage  Assessment 
and  Restoration  Program  (Restoration 
Program)  stem  from  requirements  under 
section  301(c))  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  of 
1980,  as  amended  (CERCLA).  Section 
301(c))  requires  the  development  of 
natural  resource  damage  assessment 
rules  and  the  biennial  review  and 
revisions,  as  appropriate,  of  these  rules. 
Rules  have  been  promulgated  for  the 
optional  use  by  natural  resource  trustees 
to  assess  appropriate  restoration  for 
injury  to  natural  resources  caused  by 
hazardous  substances.  The  Restoration 
Program  established  the  Natural 
Resources  Damage  Assessment  and 
Restoration  Prograrn  Advisory 
Committee  that  has  provided  advice  and 
recommendations  on  DOFs  authorities 
and  responsibilities,  including  its 
responsibility  to  promulgate  regulations 
in  the  implementation  of  the  National 
Resource  Damage  provisions  of 
CERCLA.  The  proposed  change  to  the 
NRDAR  regulations  is  a  targeted 
regulatory  revision  to  clarify  the 
appropriateness  of  a  restoration-based 
approach  for  all  natural  resource 
damages.  The  revised  language  responds 
simultaneously  to  one  of  the  Advisory 
Committee’s  recommendations  and  to  a 
Court  remand  [see  Kennecott  v.  DOl,  88 
F.  3rd  1191  (D.C.  Cir.  1996)].  These 
regulatory  changes  will  provide 
flexibility  to  use  simpler,  more  cost 
effective,  and  more  transparent  methods 
to  relate  natural  resource  damage  claims 
to  restoration,  rather  than  monetary 
damages,  and  promote  an  early  focus  on 
restoration  actions. 

Costs  and  Benefits  of  Department  of  the 
Interior  Regulations 

As  required  by  Executive  Order 
12866,  the  Department  attempts  to 
estimate  the  costs  and  benefits 


associated  with  each  of  our  significant 
regulations.  Where  costs  can  be 
calculated,  our  figures  can  at  best 
represent  only  an  order  of  magnitude 
estimate.  Tbis  is  because  each  estimate 
can  vary  based  upon  the  assumptions 
made  about  baselines,  different  time 
periods,  different  discount  rates,  and 
other  variables  that  can  result  in  widely 
varying  cost  estimates. 

In  attempting  to  estimate  benefits,  the 
same  variability  exists  due  to  potentially 
different  baselines,  different  time 
periods,  different  discount  rates, 
different  underlying  behavioral 
assumptions,  and  different  treatment  of 
risk  and  uncertainty  that  may  not  result 
in  a  meaningful  estimate  of  net  benefits. 
Furthermore,  the  treatment  of 
environmental  goods  and  services, 
which  are  not  typically  bought  and  sold 
in  markets,  presents  additional 
problems.  The  Office  of  Management 
and  Budget  recognizes  these  difficulties 
in  Circular  A-4,  which  states  that 
benefits  may  in  many  cases  be 
unquantifiable.  This  is  the  case  with 
most  of  the  Department’s  regulations. 

For  the  foregoing  reasons,  it  is 
impossible  for  the  Department  to 
quantify  in  any  meaningful  way  the 
aggregate  costs  of  its  regulatory  program, 
even  though  we  have  attempted  to 
quantify  costs  where  possible  in 
individual  cases.  Aggregate  figures  for 
the  benefits  of  the  Department’s 
regulatory  program  are  not  possible  to 
calculate,  since  we  have  been  able  to 
quantify  the  approximate  benefits  in 
only  a  very  smil  percentage  of  cases. 


DOl — Office  of  Surface  Mining 
Reciamation  and  Enforcement 
(OSMRE) 


FINAL  RULE  STAGE 


79.  PLACEMENT  OF  EXCESS  SPOIL 
Priority: 

Other  Significant 

Legal  Authority: 

30  use  1201  et  seq 

CFR  Citation: 

30  CFR  780;  30  CFR  784;  30  CFR  816; 
30  CFR  817 

Legai  Deadiine: 

None 

Abstract: 

This  rule  will  establish  permit 
application  requirements  and  review 
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procedures  for  applications  that 
propose  to  place  excess  spoil  or  coal 
mine  waste  from  surface  coal  mining 
operations  into  waters  of  the  United 
States.  Among  other  things,  it  will 
require  that  mine  operators  minimize 
the  creation  of  excess  spoil  and  the 
adverse  environmental  impacts 
resulting  from  the  construction  of 
excess  spoil  fills.  In  addition,  it  will 
clearly  specify  the  activities  to  which 
that  requirement  does  and  does  not 
apply,  and  revise  the  findings  required 
for  a  variance  from  the  buffer 
requirement  to  more  closely  track  the 
underlying  statutory  provisions. 

Statement  of  Need: 

This  rule  will  provide  long-term 
regulatory  stability  by  clearly  specifying 
the  activities  to  which  the  buffer 
requirement  does  and  does  not  apply 
and  describing  the  relationship  between 
our  rules  and  the  Clean  Water  Act.  It 
also  will  promote  environmental 
protection  by  requiring  that  mining 
operations  be  designed  to  minimize 
both  the  creation  of  excess  spoil  and 
adverse  environmental  impacts 
resulting  from  the  disposal  of  excess 
spoil  and  coal  mine  waste. 

Summary  of  Legal  Basis: 

General  rulemaking  authority:  Section 
201(c)(2)  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (SMCRA), 
30  U.S.C.  1211(c)(2),  directs  the 
Secretary  of  the  Interior  (the  Secretary), 
acting  through  OSM,  to  publish  and 
promulgate  such  rules  and  regulations 
as  may  be  necessary  to  carry  out  the 
purposes  and  provisions  of  SMCRA. 

Legal  basis  under  SMCRA:  Sections 
515(b)(10)(B)(i)  and  516(b)(9)(B)  of 
SMCRA,  30  U.S.C.  1265(b)(lO)(B)(i)  and 
1266(b)(9)(B),  require  that  surface  coal 
mining  operations  be  conducted  so  as 
to  prevent  the  contribution  of 
additional  suspended  solids  to 
streamflow  or  runoff  outside  the  permit 
area  to  the  extent  possible  using  the 
best  technology  currently  available. 
Sections  515(b)(24)  and  516(b)(ll)  of 
SMCRA,  30  U.S.C.  1265(b)(24)  and 
1266(b)(ll),  require  that  surface  coal 
mining  and  reclamation  operations  be 
conducted  to  minimize  disturbances  to 
and  adverse  impacts  on  fish,  wildlife, 
and  related  environmental  values  “to 
the  extent  possible  using  the  best 
technology  currently  available.”  These 
statutory  provisions  form  the  basis  for 
the  new  rules  concerning  excess  spoil, 
coal  mine  waste,  and  buffer  zones  for 
waters  of  the  United  States. 


Alternatives: 

Alternatives  considered  in  the 
Environmental  Impact  Statement 
include: 

A.  Alternative  1  —  Changing  the  Excess 
Spoil  and  Stream  Buffer  Zone 
Regulations  (OSM’s  Preferred 
Alternative  and  Most  Environmentally 
Protective  Alternative): 

OSM  would  revise  the  regulations 
applicable  to  excess  spoil  generation 
and  placement  to  further  lessen  the 
adverse  environmental  effects  stemming 
from  excess  spoil  fill  construction. 

OSM  would  require  the  applicant  for 
a  surface  coal  mining  permit  to 
demonstrate  that  (1)  the  operation  has 
been  designed  to  minimize  the  creation 
of  excess  spoil  and  (2)  excess  spoil  fills 
have  been  designed  to  be  no  larger  than 
needed  to  accommodate  the  anticipated 
volume  of  excess  spoil  that  the 
operation  will  generate.  Finally,  OSM 
would  require  the  applicant  to  consider 
various  alternative  spoil  disposal  plans 
in  which  the  size,  numbers,  and 
locations  of  the  excess  spoil  fills  vary, 
and  to  submit  an  analysis  showing  that 
the  preferred  excess  spoil  disposal  plan 
would  result  in  the  least  adverse 
environmental  impact. 

Similarly,  OSM  w'ould  revise  its  coal 
mine  waste  disposal  regulations  to 
require  permit  applicants  to  describe 
the  steps  to  be  taken  to  minimize 
adverse  environmental  impacts  and 
identify  and  analyze  the  environmental 
impacts  associated  with  alternative 
disposal  methods  and  potential 
locations. 

OSM  would  revise  the  stream  buffer 
zone  regulation  to  clarify  which  kinds 
of  coal  mining  activities  are  subject  to 
the  rule.  Surface  mining  and 
reclamation  activities  occurring 
adjacent  to,  but  not  in,  waters  of  the 
United  States  would  be  subject  to  the 
rule.  Stream  crossings,  sedimentation 
ponds,  excess  spoil  fills,  mining 
through  waters  of  the  United  States, 
and  coal  mine  waste  disposal  facilities 
would  not  be  subject  to  the  prohibition 
on  disturbance  of  the  buffer  zone. 

OSM  would  also  revise  the  criteria  for 
authorizing  variances  from  the  100-foot 
buffer  zone  to  more  accurately  reflect 
the  statutory  basis  for  the  rule.  The 
stream  buffer  zone  is  principally  based 
on  two  SMCRA  provisions:  Sections 
515(b)(10)(B)(i)  and  515(b)(24).  The  first 
provision  requires,  among  other  things, 
that  surface  coal  mining  operations  be 
conducted  so  as  to  prevent,  to  the 
extent  possible  using  the  best 
technology  currently  available, 
additional  contributions  of  suspended 


solids  to  streamflow  or  runoff  outside 
the  permit  area.  The  second  provision. 
Section  515(b)(24),  requires  that  to  the 
extent  possible  using  the  best 
technology  currently  available,  surface 
coal  mining  and  reclamation  operations 
must  minimize  disturbances  and 
adverse  impacts  of  the  operation  on 
fish,  wildlife,  and  related 
environmental  values,  and  achieve 
enhancement  of  such  resources  where 
practicable.  Variances  to  use  of  a  100- 
foot  buffer  as  BTCA  could  be 
authorized  if  equally  or  more  effective 
alternative  means  to  achieve  the 
performance  standards  of  sections 
515(b)(10)(B)(i)  and  (24)  would  be  used. 

Finally,  OSM  would  also  extend  the 
requirement  of  a  100-foot  buffer  zone 
to  other  water  bodies  in  addition  to 
streams,  so  as  to  apply  the  rule  to  lakes, 
ponds,  and  adjacent  wetlands  (to  the 
extent  those  water  bodies  constitute 
“waters  of  the  United  States”  under  the 
Clean  Water  Act). 

As  a  variant  of  this  alternative,  OSM 
is  also  considering  largely  retaining  the 
existing  buffer  zone  rule  language  at  30 
CFR  816.57(a)  and  817.57(a),  but 
modifying  the  criteria  for  allowing  a 
variance  from  the  100-foot  buffer 
requirement:  The  first  modification 
would  retain  the  current  criterion  that 
requires  that  the  regulatory  authority 
find  that  the  “mining  activities  will  not 
cause  or  contribute  to  the  violation  of 
applicable  State  or  Federal  water 
quality  standards,  and  will  not 
adversely  affect  the  water  quantity  and 
quality  or  other  environmental 
resources  of  the  stream.”  This  variant 
would  explicitly  note  that  the 
appropriate  Federal  and  State  Clean 
Water  Act  agencies  in  accordance  with 
sections  401,  402,  or  404  would  make 
this  determination.  The  second 
modification  would  replace  the  phrase 
“adversely  affect”  with  “significantly 
degrade.” 

B.  Alternative  2  —  January  7,  2004 
Proposed  Rule 

OSM  would  change  the  excess  spoil 
regulations  essentially  as  described  in 
Alternative  1  but  would  change  tha 
stream  buffer  zone  regulations  at  30 
CFR  816.56  and  817.57  as  described  in 
the  January  7,  2004  Federal  Register 
notice  of  the  previous  proposed  stream 
buffer  zone  rule  [69  FR  1036]. 

OSM  would  retain  the  prohibition  on 
disturbance  of  land  within  100  feet  of 
a  perennial  or  intermittent  stream  for 
surface  coal  mining  operations  but 
allow  the  regulatory  authority  to  grant 
a  variance  to  this  requirement  if  the 
regulatory  authority  finds  in  writing 
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that  the  activities  would,  to  the  extent 
possible,  use  the  best  technology 
currently  available: 

(1)  Prevent  additional  contributions  of 
suspended  solids  to  the  section  of 
stream  within  100  feet  downstream  of 
the  mining  activities,  and  outside  the 
area  affected  by  mining  activities;  and 

(2)  Minimize  disturbances  and  adverse 
impacts  on  fish,  wildlife,  and  other 
related  environmental  values  of  the 
stream. 

C.  Alternative  3  —  Change  Only  the 
Excess  Spoil  Regulations 

OSM  would  change  the  excess  spoil 
regulations  as  described  in  Alternative 
1.  No  changes  would  be  made  to  the 
stream  buffer  zone  regulations. 

D.  Alternative  4  —  Change  Only  the' 
Stream  Buffer  Zone  Regulations 
OSM  would  change  the  stream  buffer 
zone  regulations  as  described  in 
Alternative  1.  No  changes  would  be 
made  to  the  excess  spoil  regulations. 

E.  Alternative  5  —  No  Action 
Alternative: 

OSM  would  not  adopt  any  new  rules. 
The  current  regulations  applicable  to 
excess  spoil  generation  and  fill 
construction  and  the  stream  buffer  zone 
would  remain  unchanged. 

Anticipated  Cost  and  Benefits: 

It  is  anticipated  that  some  of  the 
regulatory  changes  will  result  in  an 
increase  in  the  costs  and  burdens 
placed  on  coal  operators  and  on  some 
primacy  States.  We  estimate  that  the 
total  annual  increase  for  operators 
would  be  approximately  $240,500,  and 
for  the  primacy  States  the  total  annual 
increase  is  estimated  at  approximately 
$24,200.  These  increases  are  a  result  of 
the  requirement  to  document  the 
analy.ses  and  findings  required  by  the 
regulatory  changes.  This  estimated 
increase  in  costs  would  likely  only 
affect  those  coal  operators  and  States 
(Kentucky,  Virginia,  and  West  Virginia) 
located  in  the  steep  slope  terrain  of  the 
central  Appalachian  coalfields,  where 
the  bulk  of  excess  spoil  is  generated. 
Because  all  of  the  regulatory  agencies 
in  the  Appalachian  coalfields  have 
implemented  policies  to  minimize  the 
volume  of  excess  spoil,  no  significant 
additional  costs  of  implementing  thes* 
regulatory  changes  are  anticipated  other 
than  those  required  to  document  the 
strengthened  requirements  to  consider 
all  alternative  excess  spoil  construction 
and  disposal  sites. 

One  of  the  primary  benefits  of  the  rule 
is  an  expected  reduction  in  the 
placement  of  excess  spoil  with 


resulting  positive  environmental 
consequences.  The  rule  is  also  expected 
to  clarify  mining  requirements  for  steep 
slope  and  mountaintop  mining 
operations  in  Appalachia  and  thereby 
establish  regulatory  certainty  for  the 
coal  industry,  which  has  been  hesitant 
to  expend  large  sums  of  money  on  this 
type  of  mining  operations  because  of 
legal  uncertainty. 

Risks: 

If  the  proposed  rule  is  not  adopted,  the 
controversy  and  uncertainty  concerning 
the  meaning  of  the  existing  stream 
buffer  zone  rule  may  continue  to  exist. 
That  uncertainty  creates  the  risk  of 
additional  litigation  concerning  the 
existing  rule,  which  could  result  in 
regulatory  instability  and  a  reluctance 
on  the  part  of  coal  mining  companies 
to  invest  in  new  mining  projects.  There 
is  also  the  risk  that  not  all  of  the 
environmental  benefits  of  the  excess 
spoil  minimization  rules  would  be 
achieved.  Finally,  failure  to  adopt  this 
rule  would  result  in  the  retention  of 
legally  and  technically  obsolete 
provisions  of  the  existing  rules. 


Timetable: 


Action 

Date 

FR  Cite 

NPRM 

01/07/04 

69  FR  1036 

NPRM  Comment 

03/08/04 

Period  End 

Second  NPRM 

08/24/07 

72  FR  48890 

Other/Second  NPRM 

11/23/07 

Comment  Period 

End 

Final  Action 

11/00/08 

Regulatory  Flexibility  Analysis 
Required: 

No 

Government  Levels  Affected: 

Federal,  State 

Agency  Contact: 

Dennis  Rice 

Regulatory  Analyst 

Department  of  the  Interior 

Office  of  Surface  Mining  Reclamation  and 

Enforcement 

1951  Constitution  Avenue  NW. 
Washington,  DC  20240 
Phone:  202  208-2829 
Email:  drice@osmre.gov 

RIN:  1029-AC04 


DOI — Bureau  of  Land  Management 
(BLM) 


FINAL  RULE  STAGE 


80.  OIL  SHALE  LEASING  AND 
OPERATIONS 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  Authority: 

Sec.  369(d)  of  the  Energy  Policy  Act 
of  2005 

CFR  Citation: 

43  CFR  3900 

Legal  Deadline: 

None 

Abstract: 

The  Energy  Policy  Act  of  2005 
envisions  a  3-step  approach  to  the 
development  of  oil  shale  resources.  The 
first  step  is  the  creation  of  a  limited 
Research,  Development,  and 
Demonstration  (RDD)  Leasing  Program 
designed  to  evaluate  and  test  promising 
oil  shale  technology.  Step  two  in  the 
process  is  the  completion  of  a 
Programmatic  Environmental  Impact 
Statement  for  leasing  of  Oil  Shale  and 
Tar  Sands  on  public  lands,  with  an 
emphasis  on  the  most  geologically 
prospective  lands  within  the  States  of 
Colorado,  Utah,  and  Wyoming.  The 
third  step  in  the  process  is  the  creation 
of  rules  regulating  the  leasing  and 
development  of  the  oil  shale.  This  rule 
would  create  the  regulations  necessary 
to  develop  converted  RDD  leases  and 
make  commercial  exploration,  leasing, 
and  development  possible. 

Statement  of  Need: 

Currently  there  are  no  regulations  in 
place  that  allow  leasing  and 
development  of  oil  shale  resources.  The 
rule  would  establish  the  regulatory 
framework  allowing  commercial  leasing 
and  development  of  oil  shale. 

Summary  of  Legal  Basis: 

Sec.  369(d)  of  the  Energy  Policy  Act 
of  2005  requires  that  the  Secretary  of 
the  Interior  publish  final  regulations 
establishing  a  commercial  leasing 
program  for  Oil  Shale  and  Tar  Sands. 

Alternatives: 

There  is  no  alternative  to  creation  of 
the  regulations.  Creation  of  the 
regulations  is  mandated  by  sec.  369(d) 
of  the  Energy  Policy  Act  of  2005. 
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Anticipated  Cost  and  Benefits; 

BLM  anticipates  the  following  benefit: 
Increased  Federal  revenue  and 
domestic  fuel  production,  decreased 
dependency  on  energy  imports,  and  the 
expansion  of  local  economies  through 
employment  and  taxes. 

The  major  categories  of  costs  include: 
BLM  administrative  costs,  including 
enforcement  and  monitoring,  and 
compliance  costs  for  lessees. 

Risks: 

Development  of  the  oil  shale  resources 
will  place  additional  demands  on  the 
lands  and  localities  containing  the  oil 
shale  resources.  These  demands  will 
result  in  increased  resource  conflicts  , 
(i.e.,  oil  and  gas,  nahcolite,  and 
wildlife)  and  pressure  on  local 


governments/infrastructure  (i.e.,  law 
enforcement,  schools,  hospitals  and 
roads). 


Timetable: 


Action 

Date 

FR  Cite 

ANPRM 

08/25/06 

71 

FR  50378 

ANPRM  Comment 

09/25/06 

Period  End 
Comment  Period 

09/26/06 

71 

FR  56085 

Extended 

ANPRM  Comment 

10/25/06 

Period  End 

NPRM 

07/23/08 

73 

FR  42926 

NPRM  Comment 

09/22/08 

Period  End 

Final  Action 

11/00/08 

Regulatory  Flexibility  Analysis 
Required: 

No 


Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

Agency  Contact: 

Mitchell  Leverette 

Deputy  Division  Chief,  Solid  Minerals 
Department  of  the  Interior 
Bureau  of  Land  Management 
1849  C  Street  NW. 

Washington,  DC  20240 

Phone:  202  452-5088 

Fax:  202  653-7397 

Email:  mitchell _ leverette@blm.gov 

RIN:  1004-AD90 

BILLING  CODE  4310-10-S 
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DEPARTMENT  OF  JUSTICE  (DOJ) 

Statement  of  Regulatory  Priorities 

The  first  and  overriding  priority  of  the 
Department  of  Justice  is  to  prevent, 
detect,  disrupt,  and  dismantle  terrorism 
while  preserving  constitutional  liberties. 
To  fulfill  this  mission,  the  Department 
is  devoting  all  the  resources  necessary 
and  utilizing  all  legal  authorities  to 
eliminate  terrorist  networks,  to  prevent 
terrorist  attacks,  and  to  bring  to  justice 
those  who  kill  Americans  in  the  name 
of  murderous  ideologies.  It  is  engaged  in 
an  aggressive  arrest  and  detention 
campaign  of  lawbreakers  with  a  single 
objective:  To  get  terrorists  off  the  street 
before  they  can  harm  more  Americans. 

In  addition  to  using  investigative, 
prosecutorial,  and  other  law 
enforcement  activities,  the  Department 
is  also  using  the  regulatory  process  to 
enhance  its  ability  to  prevent  future 
terrorist  acts  and  safeguard  our  borders 
while  ensuring  that  America  remains  a 
place  of  welcome  to  foreigners  who 
come  here  to  visit,  work,  or  live 
peacefully.  The  Department  also  has 
important  and  wide-ranging 
responsibilities  for  criminal 
investigations,  law  enforcement,  and 
prosecutions  and,  in  certain  specific 
areas,  makes  use  of  the  regulatory 
process  to  better  carry  out  the 
Department’s  law  enforcement  missions. 

The  Department  of  Justice’s  regulatory 
priorities  focus  in  particular  on  a  major 
regulatory  initiative  in  the  area  of  civil 
rights.  Specifically,  the  Department  is 
planning  to  revise  its  regulations 
implementing  titles  II  and  III  of  the 
Americans  With  Disabilities  Act  (ADA). 
However,  in  addition  to  this  specific 
initiative,  several  other  components  of 
the  Department  carry  out  important 
responsibilities  through  the  regulatory 
process.  Although  their  regulatory 
efforts  are  not  singled  out  for  specific 
attention  in  this  regulatory  plan,  those 
components  carry  out  key  roles  in 
implementing  the  Department’s  anti¬ 
terrorism  and  law  enforcement 
priorities. 

Civil  Rights 

The  Department  has  published 
proposed  rules  to  revise  its  regulations 
implementing  titles  II  and  III  of  the  ADA 
to  amend  the  ADA  Standards  for 
Accessible  Design  (28  CFR  part  36, 
appendix  A)  to  be  consistent  with  the 
revised  ADA  accessibility  guidelines 
published  by  the  U.S.  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  in  final  form  on 
July  23,  2004.  (The  Access  Board  had 
issued  the  guidelines  in  proposed  form 


in  November  1999  and  in  final  draft 
form  in  April  2002.)  Title  II  of  the  ADA 
prohibits  discrimination  on  the  basis  of 
disability  by  public  entities,  and  title  III 
prohibits  such  discrimination  by  places 
of  public  accommodation  and  requires 
accessible  design  and  construction  of 
places  of  public  accommodation  and 
commercial  facilities.  In  implementing 
these  provisions,  the  Department  of 
Justice  is  required  by  statute  to  publish 
regulations  that  include  design 
standards  that  are  consistent  with  the 
guidelines  developed  by  the  Access 
Board.  The  Access  Board  was  engaged 
in  a  multiyear  effort  to  revise  and 
amend  its  accessibility  guidelines.  The 
goals  of  this  project  were:  1)  To  address 
issues  such  as  unique  State  and  local 
facilities  (e.g.,  prisons,  courthouses), 
recreation  facilities,  play  areas,  and 
building  elements  specifically  designed 
for  children’s  use  that  were  not 
addressed  in  the  initial  guidelines;  2)  to 
promote  greater  consistency  between 
the  Federal  accessibility  requirements 
and  the  model  codes;  and  3)  to  provide 
greater  consistency  between  the  ADA 
guidelines  and  the  guidelines  that 
implement  the  Architectural  Barriers 
Act.  The  Access  Board  issued  guidelines 
that  address  all  of  these  issues. 
Therefore,  to  comply  with  the  ADA 
requirement  that  the  ADA  standards 
remain  consistent  with  the  Access 
Board’s  guidelines,  the  Department 
proposed  to  adopt  revised  ADA 
Standards  for  Accessible  Design  that  are 
consistent  with  the  revised  ADA 
Accessibility  Guidelines. 

The  Department’s  proposed  rules  also 
revise  its  regulations  implementing  title 
II  and  title  III  (28  CFR  parts  35  and  36) 
to  ensure  that  the  requirements 
applicable  to  new  construction  and 
alterations  under  title  II  are  consistent 
with  those  applicable  under  title  III,  to 
update  the  regulations  to  reflect  the 
current  state  of  law,  and  to  ensure  the 
Department’s  compliance  with  section 
610  of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA). 

The  Department’s  proposed  rules 
were  the  second  step  in  a  three-step 
process  to  adopt  and  interpret  the 
Access  Board’s  revised  and  amended 
guidelines  in  three  steps.  The  first  step 
of  the  rulemaking  process  was  an 
advance  notice  of  proposed  rulemaking, 
published  in  the  Federal  Register  on 
September  30,  2004,  at  69  FR  58768, 
which  the  Department  believes 
simplified  and  clarified  the  preparation 
of  the  proposed  rule.  In  addition  to 
giving  notice  of  the  proposed  rule  that 
will  adopt  revised  ADA  accessibility 
standards,  the  advance  notice  raised  two 


sets  of  questions  for  public  comment, 
and  proposed  a  framework  for  the 
regulatory  analysis  that  will  accompany 
the  proposed  rule.  One  set  of  questions 
addresses  interpretive  matters  related  to 
adopting  revised  ADA  accessibility 
standards,  such  as  what  should  be  the 
effective  date  of  the  revised  standards 
and  how  best  to  apply  the  revised 
.  standards  to  existing  facilities  that  have 
already  complied  with  the  current  ADA 
standards.  Another  set  of  questions  was 
directed  to  collecting  data  about  the 
benefits  and  costs  of  applying  the  new 
standards  to  existing  facilities.  The 
second  step  of  the  rulemaking  process 
was  a  proposed  rule  proposing  to  adopt 
revised  ADA  accessibility  standards 
consistent  with  the  Access  Board’s 
revised  and  amended  guidelines  that 
will,  in  addition  to  revising  the  current 
ADA  Standards  for  Accessible  Design, 
supplement  the  standards  with 
specifications  for  prisons,  jails,  court 
houses,  legislative  facilities,  building 
elements  designed  for  use  by  children, 
play  areas,  and  recreation  facilities.  The 
proposed  rule  also  offered  proposed 
answers  to  the  interpretive  questions 
raised  in  the  advance  notice  and 
presented  an  initial  regulatory 
assessment;  it  will  be  followed  by  a  final 
rule,  the  third  step  of  the  process. 

The  Departmerit’s  revised  and 
supplemented  regulations  under  the 
ADA  will  affect  small  businesses,  small 
governmental  jurisdictions,  and  other 
small  organizations  (together,  small 
entities).  The  Access  Board  has 
prepared  regulatory  assessments 
(including  cost  impact  analyses)  to 
accompany  its  new  guidelines,  which 
estimate  the  annual  compliance  costs 
that  will  be  incurred  by  covered  entities 
with  regard  to  construction  of  new 
facilities.  These  assessments  include  the 
effect  on  small  entities  and  will  apply 
to  new  construction  under  the 
Department’s  revised  and  supplemented 
regulations.  With  respect  to  existing 
facilities,  the  Department  has  prepared 
an  additional  regulatory  assessment  of 
the  estimated  annual  cost  of 
compliance.  In  this  process,  the 
Department  has  given  careful 
consideration  to  the  cost  effects  on 
small  entities,  including  the  solicitation 
of  comments  specifically  designed  to 
obtain  compliance  data  relating  to  small 
entities. 

Other  Department  Initiatives 

1.  DNA  Sample  Collection 

The  Department  will  publish  a  final 
rule  to  implement  legislative 
amendments  that  authorize  the  Attorney 
General  to  expand  the  categories  of 
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persons  from  whom  DNA  samples  are 
collected  in  the  Federal  system  beyond 
convicts,  to  also  include  arrestees  and 
non-U.S.  persons  detained  under 
Federal  authority.  The  effect  will  be  to 
equate  DNA  sample  collection  by 
Federal  agencies  to  fingerprinting  as  a 
routine  justice  system  identification 
measure,  thereby  maximizing  the 
capability  of  the  DNA  identification 
technology  to  solve  rapes,  murders,  and 
other  serious  crimes. 

2.  Protecting  Children  From 
Exploitation  in  Pornography 

The  Department  will  publish  a 
combined  rule  finalizing  1)  a  proposed 
rule  published  on  July  12,  2007  (72  FR 
38033)  to  implement  the  changes  made 
by  the  Adam  Walsh  Act  to  18  U.S.C.  § 
2257,  most  importantly,  including 
graphic  nude  photos  not  involving 
sexual  intercourse  in  the  scope  of  the 
requirements:  and  2)  a  proposed  rule 
implementing  the  recordkeeping  and 
inspection  requirements  to  title  28  of 
the  Code  of  Federal  Regulations  to 
implement  18  U.S.C.  §  225 7A,  enacted 
as  section  503  of  the  Adam  Walsh  Child 
Protection  and  Safety  Act  of  2006, 
which  requires  a  producer  of  depictions 
of  simulated  sexually  explicit  conduct 
to  maintain  records  of  the  identities  and 
ages  of  performers  in  those  depictions. 
This  rule  will  implement  changes  to  the 
statute  that  will  strengthen  the  record¬ 
keeping  regime  to  protect  children  from 
exploitation  in  pornography. 

3.  Criminal  Law  Enforcement 

In  large  part,  the  Department’s 
criminal  law  enforcement  components 
do  not  rely  on  the  rulemaking  process 
to  carry  out  their  assigned  missions.  The 
Federal  Bureau  of  Investigation  (FBI), 
for  example,  is  responsible  for 
protecting  and  defending  the  United 
States  against  terrorist  and  foreign 
intelligence  threats,  upholding  and 
enforcing  the  criminal  laws  of  the 
United  States,  and  providing  leadership 
and  criminal  justice  services  to  Federal, 
State,  municipal,  and  international 
agencies  and  partners.  Only  in  very 
limited  contexts  does  the  FBI  rely  on 
rulemaking.  For  example,  the  FBI  is 
currently  updating  its  National  Instant 
Criminal  Background  Check  System 
regulations  to  allow  criminal  justice 
agencies  to  conduct  background  checks 
prior  to  the  return  of  firearms. 

The  Bureau  of  Alcohol,  Tobacco, 
Firearms  and  Explosives  (ATF)  issues 
regulations  to  enforce  the  Federal  laws 
relating  to  the  manufacture  and 
commerce  of  firearms  and  explosives. 
ATF’s  mission  and  regulations  are 
designed  to: 


•  Curb  illegal  traffic  in,  and  criminal 
use  of,  firearms,  and  to  assist  State, 
local,  and  other  Federal  law 
enforcement  agencies  in  reducing 
crime  and  violence; 

•  Facilitate  investigations  of  violations 
of  Federal  explosives  laws  and  arson- 
for-profit  schemes: 

•  Regulate  the  firearms  and  explosives 
industries,  including  systems  for 
licenses  and  permits; 

•  Assure  the'collection  of  all  National 
Firearms  Act  (NFA)  firearms  taxes 
and  obtain  a  high  level  of  voluntary 
compliance  with  all  laws  governing 
the  firearms  industry:  and 

•  Assist  the  States  in  their  efforts  to 
eliminate  interstate  trafficking  in,  and 
the  sale  and  distribution  of,  cigarettes 
and  alcohol  in  avoidance  of  Federal 
and  State  taxes. 

ATF  will  continue,  as  a  priority 
during  fiscal  year  2009,  to  seek 
modifications  to  its  regulations 
governing  commerce  in  firearms  and 
explosives.  ATF  plans  to  issue  final 
regulations  implementing  the  provisions 
of  the  Safe  Explosives  Act,  title  XI, 
subtitle  C,  of  Public  Law  107-296,  the 
Homeland  Security  Act  of  2002  (enacted 
November  25,  2002). 

Combating  the  proliferation  of 
methamphetamine  and  preventing  the 
diversion  of  prescription  drugs  for  illicit 
purposes  are  among  the  Attorney 
General’s  top  drug  enforcement 
priorities.  The  Drug  Enforcement 
Administration  (DEA)  is  responsible  for 
enforcing  the  Controlled  Substances  Act 
and  its  implementing  regulations  to 
prevent  the  diversion  of  controlled 
substances,  while  ensuring  adequate 
supplies  for  legitimate  medical, 
scientific,  and  industrial  purposes.  DEA 
accomplishes  its  objectives  through 
coordination  with  State,  local,  and  other 
Federal  officials  in  drug  enforcement 
activities,  development  and 
maintenance  of  drug  intelligence 
systems,  regulation  of  legitimate 
controlled  substances,  and  enforcement 
coordination  and  intelligence-gathering 
activities  with  foreign  government 
agencies.  DEA  continues  to  develop  and 
enhance  regulatory  controls  relating  to 
the  diversion  control  requirements  for 
controlled  substances. 

One  of  DEA’s  key  regulatory 
initiatives  is  its  Notice  of  Proposed 
Rulemaking  “Electronic  Prescriptions 
for  Controlled  Substances’’  [RIN  1117- 
AA611.  This  regulation  would  provide 
practitioners  with  the  option  of  writing 
prescriptions  for  controlled  substances 
electronically  and  permit  pharmacies  to 


receive,  dispense,  and  archive  electronic 
prescriptions  for  controlled  substances. 
This  regulation  would  provide 
pharmacies,  hospitals,  and  practitioners 
with  the  ability  to  use  modern 
technology  for  controlled  substance 
prescriptions  while  maintaining  the 
closed  system  of  controls  on  controlled 
substances. 

In  the  past,  drug  traffickers  have  been 
able  to  easily  obtain  large  quantities  of 
the  List  I  chemicals  ephedrine, 
pseudoephedrine,  and 
phenylpropanolamine,  and  others  used 
in  the  clandestine  production  of 
methamphetamine  from  both  foreign 
and  domestic  sources.  One  of  DEA’s  key 
regulatory  initiatives  has  been 
implementation  of  the  Combat 
Methamphetamine  Epidemic  Act  of 
2005  (CMEA),  which  further  regulates 
the  importation,  manufacture,  and  retail 
sale  of  ephedrine,  pseudoephedrine, 
and  phenylpropanolamine  and  drug 
products  containing  these  three 
chemicals.  CMEA  imposes  sales  and 
purchase  limits  for  over-the-counter 
ephedrine,  pseudoephedrine,  and 
phenylpropanolamine  products  at  the 
retail  level;  provides  for  the 
establishment  of  aggregate  and 
individual  company  import  and 
manufacturing  quotas;  and  limits 
importation  to  that  which  is  necessary 
to  provide  for  medical,  scientific,  and 
other  legitimate  purposes.  CMEA  also 
provides  investigators  with  necessary 
identifying  information  regarding 
manufacturers  and  importers  of  these 
chemicals.  Regulations  pertaining  to 
implementation  of  CMEA  include,  but 
are  not  limited  to: 

•  “Retail  Sales  of  Scheduled  Listed 
Chemical  Products;  Self-Certification 
of  Regulated  Sellers  of  Scheduled 
Listed  Chemical  Products”  [RIN  1117- 
AB05] 

•  “Implementation  of  the  Combat 
Methamphetamine  Epidemic  Act  of 
2005;  Notice  of  Transfers  Following 
Importation  or  Exportation”  [RIN 
1117-AB06] 

•  “Import  and  Production  Quotas  for 
Certain  List  I  Chemicals”  [RIN  1117- 
AB08] 

•  “Elimination  of  Exemptions  for 
Chemical  Mixtures  Containing  the 
List  I  Chemicals  Ephedrine  and/or 
Pseudoephedrine”  [RIN  1117-ABll] 

•  “Registration  Requirements  for 
Importers  and  Manufacturers  of 
Prescription  Drug  Products 
Containing  Ephedrine, 
Pseudoephedrine,  or 
Phenylpropanolamine”  [RIN  1117- 
AB09] 
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•  “Removal  of  Thresholds  for  the  List  I 

Chemicals  Pseudoephedrine  and 

Phenylpropanolamine”  [RIN  1117- 

ABIO] 

The  Federal  Bureau  of  Prisons  issues 
regulations  to  enforce  the  Federal  laws 
relating  to  its  mission:  To  protect 
society  by  confining  offenders  in  the 
controlled  environments  of  prisons  and 
community-based  facilities  that  are  safe, 
humane,  cost-efficient,  and 
appropriately  secure,  and  that  provide 
work  and  other  self-improvement 
opportunities  to  assist  offenders  in 
becoming  law-abiding  citizens.  During 
the  next  12  months,  in  addition  to  other 
regulatory  objectives  aimed  at 
accomplishing  its  mission,  the  Bureau 
will  continue  its  ongoing  efforts  to: 
improve  drug  abuse  treatment  services 
and  early  release  consideration;  improve 
disciplinary  procedures;  and  reduce  the 
introduction  of  contraband  through 
various  means  (such  as  clarifying  drug 
and  alcohol  surveillance  testing 
programs).  In  addition,  the  Bureau  will 
finalize  regulations  relating  to  the  civil 
commitment  of  sexually  dangerous 
persons. 

4.  Immigration  Matters 

On  March  1,  2003,  pursuant  to  the 
Homeland  Security  Act  of  2002  (HSA), 
the  responsibility  for  immigration 
enforcement  and  for  providing 
immigration-related  services  and 
benefits  such  as  naturalization  and  work 
authorization  was  transferred  from  the 
Justice  Department’s  Immigration  and 
Naturalization  Service  (INS)  to  the 
Department  of  Homeland  Security 
(DHS).  However,  the  immigration  judges 
and  the  Board  of  Immigration  Appeals 
in  the  Executive  Office  for  Immigration 
Review  (EOIR))  remain  part  of  the 
Department  of  Justice:  the  immigration 
judges  adjudicate  approximately 
300,000  cases  each  year  to  determine 
whether  the  aliens  should  be  ordered 
removed  or  should  be  granted  some 
form  of  relief  from  removal,  and  the 
Board  has  jurisdiction  over  appeals  from 
those  decisions,  as  well  as  other  matters. 
Accordingly,  the  Attorney  General  has  a 
continuing  role  in  the  conduct  of 
removal  hearings,  the  granting  of  relief 
from  removal,  and  the  detention  or 
release  of  aliens  pending  completion  of 
removal  proceedings.  The  Attorney 
General  also  is  responsible  for  civil 
litigation  and  criminal  prosecutions 
relating  to  the  immigration  laws. 

In  several  pending  rulemaking 
actions,  the  Department  is  working  to 
revise  and  update  the  regulations 
relating  to  removal  proceedings  in  order 
to  improve  the  efficiency  and 


effectiveness  of  the  hearings  in  resolving 
issues  relating  to  removal  of  aliens  and 
the  granting  of  relief  fi-om  removal. 

On  August  9,  2006,  the  Attorney 
General  announced  a  series  of  initiatives 
to  improve  the  quality  of  adjudications 
before  immigration  judges,  in  response 
to  the  review  of  the  Immigration  Courts 
and  the  Board  of  Immigration  Appeals 
which  he  ordered.  Several  regulations 
proposed  in  FY  2008,  once  finalized, 
will  implement  different  aspects  of  the 
Attorney  General’s  initiatives.  In 
addition,  other  regulations  are  currently 
being  drafted  to  further  those  initiatives, 
such  as  expanding  the  role  of  pro  bono 
organizations  to  provide  free  or  low  cost 
legal  services  to  aliens  in  immigration 
proceedings,  and  enhancing  the  ability 
of  the  Executive  Office  for  Immigration 
Review  to  impose  discipline  for 
misconduct  on  practitioners  in  those 
proceedings. 
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81.  NONDISCRIMINATION  ON  THE 
BASIS  OF  DISABILITY  IN  PUBLIC 
ACCOMMODATIONS  AND 
COMMERCIAL  FACILITIES  (SECTION 
610  REVIEW) 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  Authority: 

5  use  301;  28  USC  509;  28  USC  510; 

42  USC  12186(b) 

CFR  Citation: 

28  CFR  36 
Legal  Deadline: 

None 

Abstract: 

In  1991,  the  Department  of  Justice 
published  regulations  to  implement  , 
title  III  of  the  Americans  With 
Disabilities  Act  of  1990  (ADA).  Those 
regulations  include  the  ADA  Standards 
for  Accessible  Design,  which  establish 
requirements  for  the  design  and 
construction  of  accessible  facilities  that 
are  consistent  with  the  ADA 
Accessibility  Guidelines  (ADAAG) 
published  by  the  U.S.  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board).  In  the  time  since 
the  regulations  became  effective,  the 
Department  of  Justice  and  the  Access 
Board  have  each  gathered  a  great  deal 


of  information  regarding  the 
implementation  of  the  Standards.  The 
Access  Board  began  the  process  of 
revising  ADAAG  a  number  of  years  ago. 

It  published  new  ADAAG  in  final  form 
on  July  23,  2004,  after  having  published 
guidelines  in  proposed  form  in 
November  1999  and  in  draft  final  form 
in  April  2002.  In  order  to  maintain 
consistency  between  ADAAG  and  the 
ADA  Standards,  the  Department  is 
reviewing  its  title  III  regulations  and 
expects  to  propose,  in  one  or  more 
stages,  to  adopt  revised  ADA  Standards 
consistent  with  the  final  revised 
ADAAG  and  to  make  related  revisions 
to  the  Department’s  title  III  regulations. 

In  addition  to  maintaining  consistency 
between  ADAAG  and  the  Standards, 
the  purpose  of  this  review  and  these 
revisions  is  to  more  closely  coordinate 
with  voluntary  standards:  to  clarify 
areas  which,  through  inquiries  and 
comments  to  the  Department’s 
technical  assistance  phone  lines,  have 
been  shown  to  cause  confusion;  to 
reflect  evolving  technologies  in  areas 
affected  by  the  Standards:  and  to 
comply  with  section  610  of  the 
Regulatory  Flexibility  Act,  which 
requires  agencies  once  every  10  years 
to  review  rules  that  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities. 

The  first  step  in  adopting  revised 
Standards  was  an  advance  notice  of  - 
proposed  rulemaking  that  was 
published  in  the  Federal  Register  on 
September  30,  2004,  at  69  FR  58768, 
issued  under  both  title  II  and  title  III. 

The  Department  believes  that  the 
advance  notice  simplified  and  clarified 
the  preparation  of  the  proposed  rule. 

In  addition  to  giving  notice  that  the 
proposed  rule  will  adopt  revised  ADA 
accessibility  standards,  the  advance 
notice  raised  questions  for  public 
comment  and  proposed  a  framework  for 
the  regulatory  analysis  that 
accompanied  the  proposed  rule. 

The  adoption  of  revised  ADAAG  will 
also  serve  to  address  changes  to  the 
ADA  Standards  previously  proposed  in 
RIN  1190-AA26,  RIN  1190-AA38,  RIN 
1190-AA47,  and  RIN  1190-AA50,  all  of 
which  have  now  been  withdrawn  from 
the  Unified  Agenda.  These  changes 
include  technical  specifications  for 
facilities  designed  for  use  by  children, 
accessibility  standards  for  State  and 
local  government  facilities,  play  areas, 
and  recreation  facilities,  all  of  which 
had  previously  been  published  by  the 
Access  Board. 

The  timetable  set  forth  below  refers  to 
the  notice  of  proposed  rulemaking  that  • 
the  Department  issued  as  the  second 
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step  of  the  above  described  title  III 
rule.making.  This  notice  proposed  to 
adopt  revised  ADA  Standards  for 
Accessible  Design  consistent  with  the 
minimum  guidelines  of  the  revised 
ADAAG,  and  initiated  the  review  of  the 
regulation  in  accordance  with  the 
requirements  of  section  610  of  the 
Regulatory  Flexibility  Act,  as  amended 
by  the  Small  Business  Regulatory’ 
Enforcement  Fairness  Act  of  1996 
(SBREFA). 

Statement  of  Need: 

Section  504  of  the  ADA  requires  the 
Access  Board  to  issue  supplemental 
minimum  guidelines  and  requirements 
for  accessible  design  of  buildings  and 
facilities  subject  to  the  ADA,  including 
title  III.  Section  306(c)  of  the  ADA 
requires  the  Attorney  General  to 
promulgate  regulations  implementing 
title  III  that  are  consistent  with  the 
Access  Board’s  ADA  guidelines. 

Because  this  rule  will  adopt  standards 
that  are  consistent  with  the  minimum 
guidelines  issued  by  the  Access  Board, 
this  rule  is  required  by  statute. 
Similarly,  the  Department’s  review  of 
its  title  III  regulation  is  being 
undertaken  to  comply  with  the 
requirements  of  the  Regulatory 
Flexibility  Act,  as  amended  by 
SBREFA. 

Summary  of  Legal  Basis: 

The  summary  of  the  legal  basis  of 
authority  for  this  regulation  is  set  forth 
above  under  Legal  Authority  and 
Statement  of  Need. 

Alternatives: 

The  Department  is  required  by  the  ADA 
to  issue  this  regulation.  Pursuant  to 
SBREFA,  the  Department’s  title  III 
regulation  will  consider  whether 
alternatives  to  the  currently  published 
requirements  are  appropriate. 

Anticipated  Cost  and  Benefits: 

The  Access  Board  has  analyzed  the 
effect  of  applying  its  proposed 
amendments  to  ADAAG  to  entities 
covered  by  titles  II  and  III  of  the  ADA 
and  has  determined  that  they  constitute 
a  significant  regulatory  action  for 
purposes  of  Executive  Order  12866. 

The  Access  Board’s  determination  will 
apply  as  well  to  the  revised  ADA 
standards  published  by  the  Department. 

As  part  of  its  revised  ADAAG,  the 
Access  Board  made  available  in 
summary  form  an  updated  regulatory 
assessment  to  accompany  the  final 
revised  ADAAG.  The  Department 
prepared  an  initial  Regulatory  Impact 
•Analysis  (RIA),  pursuant  to  E.O.  12866, 
of  the  combined  economic  impact  of 


changes  contained  in  this  proposed  rule 
and  in  the  companion  NPRM  to  amend 
the  Department’s  Title  II  regulation 
(RIN  1 190-AA46).  The  RIA  incorporates 
the  elements  required  for  the  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
required  by  the  Regulatory  Flexibility 
Act,  as  amended.  A  summary  of  this 
RIA  was  published  in  the  Federal 
Register  at  73  FR  37009,  37042  (June 
30,  2008).  The  full  analysis  is  available 
for  public  review  on 
w'ww.regulations.gov  and  on  the 
Department’s  ADA  Home  Page, 
www.ada.gov.  A  revised  RIA  will  be 
made  available  to  the  public  when  the 
final  rules  are  published. 

The  preliminary  RIA  indicates  that  the 
proposed  rules  will  have  a  net  positive 
public  benefit,  i.e.,  the  benefits  will 
exceed  the  costs  over  the  life  of  the 
rule.  This  concept  is  expressed  as  the 
discounted  net  present  value  (NPV)  The 
RIA  projects  that  the  NPV  will  be 
between  $7.5  billion  (at  a  7%  discount 
rate)  and  $  31.1  billion  (at  a  3% 
discount  rate).  The  RIA  also  concludes 
that  the  combined  effect  of  the 
proposed  rules  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Section  4(2)  of  the  Unfunded  Mandates 
Reform  Act  of  1995,  2  U.S.C.  1503(2), 
excludes  from  coverage  under  that  Act 
any  proposed  or  final  Federal 
regulation  that  “establishes  or  enforces 
any  statutory  rights  that  prohibit 
discrimination  on  the  basis  of  race, 
color,  religion,  sex,  national  origin,  age, 
handicap,  or  disability.”  Accordingly, 
this  rulemaking  is  not  subject  to  the 
provisions  of  the  Unfunded  Mandates 
Reform  Act. 

Risks: 

Without  the  proposed  changes  to  the 
Department’s  title  III  regulation,  the 
ADA  Standards  will  fail  to  be 
consistent  with  the  ADAAG. 

Timetable: 


Action 

Date 

FR  Cite 

09/30/04 

69  FR  58768 

ANPRM  Comment 

01/28/05 

Period  End 

ANPRM  Comment 

01/19/05 

70  FR  2992 

Period  Extended 

ANPRM  Comment 

05/31/05 

Period  End 

NPRM 

06/17/08 

73  FR  34508 

NPRM  Comment 

08/18/08 

Period  End 

NPRM  Correction 

06/30/08 

73  FR  37009 

Final  Action 

01/00/09 

Regulatory  Flexibility  Analysis 
Required: 

Yes 


Smaii  Entities  Affected: 

Businesses,  Organizations 
Government  Levels  Affected: 

None 

Additional  Information: 

RIN  1190-AA44,  which  will  effect 
changes  to  28  CFR  36  (the  Department’s 
regulation  implementing  title  III  of  the 
ADA),  is  related  to  another  rulemaking 
of  the  Civil  Rights  Division,  RIN  1190- 
AA46,  which  will  effect  changes  to  28 
CFR  35  (the  Department’s  regulation 
implementing  title  II  of  the  ADA). 

Agency  Contact: 

John  L.  Wodatch 
Chief,  Disability  Rights  Section 
Department  of  Justice 
Civil  Rights  Division 
P.O.  Box  66738 
Washington,  DC  20035 
Phone:  800  514-0301 
TDD  Phone:  800  514-0383 
Fax:  202  307-1198 

RIN:  1190-AA44 
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82.  NONDISCRIMINATION  ON  THE 
BASIS  OF  DISABILITY  IN  STATE  AND 
LOCAL  GOVERNMENT  SERVICES 
(SECTION  610  REVIEW) 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  Authority: 

5  use  301;  28  USC  509  to  510;  42  USC 
12134;  PL  101-336 

CFR  Citation: 

28  CFR  35 
Legal  Deadline: 

None 

Abstract: 

On  July  26,  1991,  the  Department 
published  its  final  rule  implementing 
title  II  of  the  Americans  With 
Disabilities  Act  (ADA).  On  November 
16,  1999,  the  U.S.  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  issued  its  first 
comprehensive  review  of  the  ADA 
Accessibility  Guidelines  (ADAAG), 
which  form  the  basis  of  the 
Department’s  ADA  Standards  for 
Accessible  Design.  The  Access  Board 
published  an  Availability  of  Draft  Final 
Guidelines  on  April  2,  2002,  and 
published  the  ADA  Accessibility 
Guidelines  in  final  form  on  July  23, 
2004.  The  ADA  (section  204(c)) 
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requires  the  Department’s  standards  to 
be  consistent  with  the  Access  Board’s 
guidelines.  In  order  to  maintain 
consistency  between  ADAAG  and  the 
Standards,  the  Department  is  reviewing 
its  title  II  regulations  and  expects  to 
propose,  in  one  or  more  stages,  to  adopt 
revised  standards  consistent  with  new 
ADAAG.  The  Department  will  also,  in 
one  or  more  stages,  review  its  title  II 
regulations  for  purposes  of  section  610 
of  the  Regulatory  Flexibility  Act  and 
make  related  changes  to  its  title  II 
regulations. 

In  addition  to  the  statutory  requirement 
for  the  rule,  the  social  and  economic 
realities  faced  by  Americans  with 
disabilities  dictate  the  need  for  the  rule. 
Individuals  with  disabilities  cannot 
participate  in  the  social  and  economic 
activities  of  the  Nation  without  being 
able  to  access  the  programs  and 
services  of  State  and  local  governments. 
Further,  amending  the  Department’s 
ADA  regulations  will  improve  the 
format  and  usability  of  the  ADA 
Standards  for  Accessible  Design; 
harmonize  the  differences  between  the 
ADA  Standards  and  national  consensus 
standards  and  model  codes;  update  the 
ADA  Standards  to  reflect  technological 
developments  that  meet  the  needs  of 
persons  with  disabilities;  and 
coordinate  future  ADA  Standards 
revisions  with  national  standards  and 
model  code  organizations.  As  a  result, 
the  overarching  goal  of  improving 
access  for  persons  with  disabilities  so 
that  they  can  benefit  from  the  goods, 
services,  and  activities  provided  to  the 
public  by  covered  entities  will  be  met. 

The  first  part  of  the  rulemaking  process’ 
was  an  advance  notice  of  proposed 
rulemaking,  published  in  the  Federal 
Register  on  September  30,  2004,  at  69 
FR  58768,  issued  under  both  title  II  and 
title  III.  The  Department  believes  the 
advance  notice  simplified  and  clarified 
the  preparation  of  the  proposed  rule  to 
follow.  In  addition  to  giving  notice  of 
the  proposed  rule  that  will  adopt 
revised  ADA  accessibility  standards, 
the  advance  notice  raised  questions  for 
public  comment  and  proposed  a 
framework  for  the  regulatory  analysis 
that  accompanied  the  proposed  rule. 

The  adoption  of  revised  ADA  Standards 
consistent  with  revised  ADAAG  will 
also  serve  to  address  changes  to  the 
ADA  Standards  previously  proposed 
under  RIN  1190-AA26,  RIN  1190-AA38, 
RIN  1190-AA47,  and  RIN  1190-AA50, 
all  of  which  have  now  been  withdrawn 
from  the  Unified  Agenda.  These 
changes  include  technical 
specifications  for  facilities  designed  for 
use  by  children,  accessibility  standards 


for  State  and  local  government 
facilities,  play  areas,  and  recreation 
facilities,  all  of  which  had  previously 
been  published  by  the  Access  Board. 

The  timetable  set  forth  below  refers  to 
the  notice  of  proposed  rulemaking  that 
the  Department  issued  as  the  second 
step  of  the  above-described  title  III 
rulemaking.  This  notice  also  proposed 
to  eliminate  the  Uniform  Federal 
Accessibility  Standards  (UFAS)  as  an 
alternative  to  the  ADA  Standeu’ds  for 
Accessible  Design. 

Statement  of  Need: 

Section  504  of  the  ADA  requires  the 
Access  Board  to  issue  supplemental 
minimum  guidelines  and  requirements 
for  accessible  design  of  buildings  and 
facilities  subject  to  the  ADA,  including 
title  II.  Section  204(c)  of  the  ADA 
requires  the  Attorney  General  to 
promulgate  regulations  implementing 
title  II  that  are  consistent  with  the 
Access  Board’s  ADA  guidelines. 

Because  this  rule  will  adopt  standards 
that  are  consistent  with  the  minimum 
guidelines  issued  by  the  Access  Board, 
this  rule  is  required  by  statute. 
Similarly,  the  Department’s  review  of 
its  title  II  regulations  is  being 
undertaken  to  comply  with  the 
requirements  of  the  Regulatory 
Flexibility  Act,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA). 

Summary  of  Legal  Basis: 

The  summary  of  the  legal  basis  of 
authority  for  this  regulation  is  set  forth 
above  under  Legal  Authority  and 
Statement  of  Need. 

Alternatives: 

The  Department  is  required  by  the  ADA 
to  issue  this  regulation  as  described  in 
the  Statement  of  Need  above.  Pursuant 
to  SBREFA,  the  Department’s  title  II 
regulation  will  consider  whether 
alternatives  to  the  currently  published 
requirements  are  appropriate. 

Anticipated  Cost  and  Benefits: 

The  Administration  is  deeply 
committed  to  ensuring  that  the  goals 
of  the  ADA  are  met.  Promulgating  this 
amendment  to  the  Department’s  ADA 
regulations  will  ensure  that  entities 
subject  to  the  ADA  will  have  one 
comprehensive  design  standard  to 
follow.  Currently,  entities  subject  to 
title  II  of  the  ADA  (State  and  local 
governments)  have  a  choice  between 
following  the  Department’s  ADA 
Standards  for  title  III,  which  were 
adopted  for  places  of  public 
accommodation  and  commercial 
facilities  and  which  do  not  contain 


standards  for  common  State  and  local 
government  buildings  (such  as 
courthouses  and  prisons),  or  the 
Uniform  Federal  Accessibility 
Standards  (UFAS).  By  developing  one 
comprehensive  standard,  the 
Department  will  eliminate  the 
confusion  that  arises  when 
governments  try  to  mesh  two  different 
standards.  As  a  result,  the  overarching 
goal  of  improving  access  to  persons 
with  disabilities  will  be  better  served. 

The  Access  Board  has  analyzed  the 
effect  of  applying  its  proposed 
amendments  to  ADAAG  to  entities 
covered  by  titles  II  and  III  of  the  ADA 
and  has  determined  that  they  constitute 
a  significant  regulatory  action  for 
purposes  of  Executive  Order  12866. 

The  Access  Board’s  determination  will 
apply  as  well  to  the  revised  ADA 
Standards  published  by  the 
Department. 

As  part  of  its  revised  ADAAG,  the 
Access  Board  made  available  in 
summary  form  an  updated  regulatory 
assessment  to  accompany  the  final 
revised  ADAAG.  The  Department 
prepared  an  initial  Regulatory  Impact 
Analysis  (RIA),  pursuant  to  E.O.  12866, 
of  the  combined  economic  impact  of 
changes  contained  in  this  proposed  rule 
and  in  the  companion  NPRM  to  amend 
the  Department’s  Title  III  regulation 
(RIN  1190-AA44).  The  RIA  incorporates 
the  elements  required  for  the  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
required  by  the  Regulatory  Flexibility 
Act,  as  amended.  A  summary  of  this 
RIA  was  published  in  the  Federal 
Register  at  73  FR  36964,  36996  (June 
30,  2008).''The  full  analysis  is  available 
for  public  review  on 
www.regulations.gov  and  on  the 
Department’s  ADA  Home  Page, 
www.ada.gov.  A  revised  RIA  will  be 
made  available  to  the  public  when  the 
final  rules  are  published. 

The  preliminary  RIA  indicates  that  the 
proposed  rules  will  have  a  net  positive 
public  benefit,  i.e.,  the  benefits  will 
exceed  the  costs  over  the  life  of  the 
rule.  This  concept  is  expressed  as  the 
discounted  net  present  value  (NPV)  The 
RIA  projects  that  the  NPV  will  be 
between  $  7.5  billion  (at  a  7%  discount 
rate)  and  $  31.1  billion  (at  a  3% 
discount  rate).  The  RIA  also  concludes 
that  the  combined  effect  of  the 
proposed  rules  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Access  Board  has  made  every  effort 
to  lessen  the  impact  of  its  proposed 
guidelines  on  State  and  local 
governments  but  recognizes  that  the 
guidelines  will  have  some  federalism 
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effects.  These  effects  are  discussed  in 
the  Access  Board’s  regulatory 
assessment,  which  also  applies  to  the 
Department’s  proposed  rule.  Section 
4(2)  -of  the  Unfunded  Mandates  Reform 
Act  of  1995,  2  U.S.C.  1503(2),  excludes 
from  coverage  under  that  Act  any 
proposed  or  final  Federal  regulation 
that  “establishes  or  enforces  any 
statutory  rights  that  prohibit 
discrimination  on  the  basis  of  race, 
color,  religion,  sex,  national  origin,  age, 
handicap,  or  disability.”  Accordingly, 
this  rulemaking  is  not  subject  to  the 
provisions  of  the  Unfunded  Mandates 
Reform  Act. 

Risks: 

Without  this  amendment  to  the 
Department’s  ADA  regulations, 
regulated  entities  will  be  subject  to 
confusion  and  delay  as  they  attempt  to 
sort  out  the  requirements  of  conflicting 
design  standards.  This  amendment 
should  eliminate  the  costs  and  risks 
associated  with  that  process. 

Timetable: 

Action  Date  FR  Cite 

ANPRM  09/30/04  69  FR  58768 

ANPRM  Comment  01/28/05 
Period  End 

ANPRM  Comment  01/19/05  70  FR  2992 
Period  Extended 


Action 

Date 

FR  Cite 

ANPRM  Comment 

05/31/05 

Period  End 

NPRM 

06/17/08 

73  FR  34466 

NPRM  Comment 

08/18/08 

Period  End 

NPRM  Correction 

06/30/08 

73  FR  36964 

Final  Action 

01/00/09 

Regulatory  Flexibility  Analysis 
Required: 

Yes 


Small  Entities  Affected: 

Governmental  Jurisdictions 
Government  Levels  Affected: 

Local,  State 
Federalism: 

This  action  may  have  federalism 
implications  as  defined  in  EO  13132. 

Additional  Information: 

RIN  1190-AA46,  which  will  effect 
changes  to  28  CFR  35  (the  Department’s 
regulation  implementing  title  II  of  the 
ADA),  is  related  to  another  rulemaking 
of  the  Civil  Rights  Division,  RIN  1190- 
AA44,  which  will  effect  changes  to  28 
CFR  36  (the  Department’s  regulation 
implementing  title  III  of  the  ADA).  By 
adopting  revised  ADAAG,  this 
rulemaking  will,  among  other  things. 


address  changes  to  the  ADA  Standards 
previously  proposed  in  RINs  1190- 
AA26,  1190-AA36,  and  1190-AA38, 
which  have  been  withdrawn  and 
merged  into  this  rulemaking.  These 
changes  include  accessibility  standards 
for  State  and  local  government  facilities 
that  had  been  previously  published  by 
the  Access  Board  (RIN  1190-AA26)  and 
the  timing  for  the  compliance  of  State 
and  local  governments  with  the  curb- 
cut  requirements  of  the  title  II 
regulation  (RIN  1190-AA36).  In  order  to 
consolidate  regulatory  actions 
implementing  title  II  of  the  ADA,  on 
February  15,  2000,  RINs  1190-AA26 
and  1190-AA38  were  merged  into  this 
rulemaking  and  on  March  5,  2002,  RIN 
1190-AA36  was  merged  into  this 
rulemaking. 

Agency  Contact: 

John  L.  Wodatch 
Chief,  Disability  Rights  Section 
Department  of  Justice 
Civil  Rights  Division 
P.O.  Box  66738 
Washington,  DC  20035 
Phone:  800  514-0301 
TDD  Phone:  800  514-0383 
Fax:  202  307-1198 

RIN:  1190-AA46 

BILLING  CODE  4410-BP-S 
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DEPARTMENT  OF  LABOR  (DOL) 

2008  Regulatory  Plan 

Executive  Summary:  Protecting 
America’s  Employees 

Since  its  creation  in  1913,  the 
Department  of  Labor  has  been  guided  by 
the  idea  that  employees  deserve  safe 
and  healthy  workplaces,  as  well  as 
protection  of  their  wages  and  pensions. 
The  Secretary  of  Labor  has  made 
protecting  America’s  employees  a  top 
priority,  and  has  combined  tough 
enforcement  with  compliance  assistance 
to  ensure  the  health,  safety  and 
economic  security  of  the  American 
workforce.  While  the  vast  majority  of 
employers  work  hard  to  keep  their 
employees  and  workplaces  safe  and 
secure,  strong  enforcement  is  needed  to 
protect  employees  whose  employers 
otherwise  would  not  comply  with  safety 
and  health,  wage,  and  pension  laws  and 
regulations. 

The  Secretary’s  compliance  assistance 
initiative  provides  employers  with  the 
knowledge  and  tools  they  need  to  carry 
out  their  legal  obligations,  and  is  based 
on  the  proven  success  that  comes  when 
government,  employers,  unions  and 
employees  work  together.  Educating  and 
encouraging  employers  helps  employees 
far  more  than  enforcement  alone,  since 
no  enforcement  process  can  possibly 
identify  every  'delation  of  the  law,  and 
fines  and  penalties  can  never  fully 
redress  losses  of  life,  health,  and 
economic  well-being. 

The  Department  is  committed  to 
aggressively  enforcing  the  laws  that 
protect  employees,  including  the  rights 
of  employees  returning  to  their  jobs  after 
military  service.  Workers  also  need 
information  about  protection  of  their 
health  insurance  and  pension  benefits. 

In  addition,  DOL  has  responsibilities 
beyond  worker  protection.  The 
Department  recognizes  that  employees 
need  constant  updating  of  skills  to 
compete  in  a  changing  marketplace. 

DOL  helps  employers  and  employees 
bridge  the  gap  between  the  requirements 
of  new  high-technology  jobs  and  the 
skills  of  the  workers  who  are  needed  to 
fill  them. 

The  Secretary  of  Labor’s  Regulatory 
Plan  for  Accomplishing  These 
Objectives 

In  general,  DOL  tries  to  help 
employees  and  employers  meet  their 
needs  in  a  cooperative  fashion.  DOL 
will  maintain  health  and  safety 
standards  and  protect  employees  by 
working  with  the  regulated  community. 


DOL  considers  the  following 
proposals  to  be  proactive,  common 
sense  approaches  to  the  issues  most 
clearly  needing  regulatory  attention. 

The  Department’s  Regulatory  Priorities 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  oversees  a  wide 
range  of  measures  in  the  public  and 
private  sectors.  OSHA  is  committed  to 
establishing  clear  and  sensible 
priorities,  and  to  continuing  to  reduce 
occupational  deaths,  injuries,  and 
illnesses. 

OSHA’s  first  initiative  in  the  area  of 
health  standards  addresses  worker 
exposures  to  crystalline  silica  (RIN 
1218-AB70).  This  substance  is  one  of 
the  most  widely  found  in  workplaces, 
and  data  indicate  that  silica  exposure 
causes  silicosis,  a  debilitating 
respiratory  disease,  and  perhaps  cancer 
as  well.  OSHA  has  obtained  input  from 
small  businesses  about  regulatory 
approaches  through  a  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA)  panel,  and  the  Panel  report 
was  submitted  to  the  Assistant  Secretary 
of  OSHA  on  December  19,  2003.  OSHA 
plans  to  complete  an  external  peer 
review  of  the  health  effects  and  risk 
assessment  by  January  2009. 

OSHA  has  initiated  rulemaking  to 
revise  its  Hazard  Communication 
Standard  (HCS)  (RIN  1218-AC20)  to 
adopt  provisions  to  make  it  consistent 
with  a  globally  harmonized  approach  to 
hazard  communication.  First 
promulgated  in  1983,  the  HCS  requires 
chemical  manufacturers  and  importers 
of  chemicals  to  evaluate  the  hazards  of 
the  chemicals  they  produce  or  import, 
and  prepare  labels  and  safety  data 
sheets  to  communicate  the  hazards  and 
protective  measures  to  users  of  their 
products.  All  employers  with  hazardous 
chemicals  in  their  workplaces  are 
required  to  have  a  hazard 
communication  program,  including 
labels  on  containers,  safety  data  sheets, 
and  employee  training.  OSHA  estimates 
that  the  HCS  covers  over  945,000 
hazardous  chemical  products  in  7 
million  American  workplaces.  OSHA 
and  other  Federal  agencies  have 
participated  in  long-term  international 
negotiations  to  develop  the  Globally 
Harmonized  System  of  Classification 
and  Labeling  of  Chemicals  (CHS). 
Adopted  by  the  United  Nations  in  2003, 
the  CHS  includes  harmonized  criteria 
for  health,  physical  and  environmental 
hazards,  as  well  as  specifications  for 
container  labels  and  safety  data  sheets. 
There  is  an  international  goal  to  have  as 
many  countries  as  possible  implement 
the  GHS  by  2008.  Revising  the  HGS  to 


be  consistent  with  the  GHS  is  expected 
to  improve  the  communication  of 
hazards  in  American  workplaces,  as 
w'ell  as  facilitate  international  trade  in 
chemicals. 

OSHA  is  continuing  work  on  its 
rulemaking  to  update  the  1971  Cranes 
and  Derricks  Standards  (RIN  1218- 
ACOl)  using  the  recommendations  of  a 
negotiated  rulemaking  committee.  The 
committee  submitted  its 
recommendations  in  July  2004.  A  Small 
Business  Regulatory  Enforcement 
Fairness  Act  panel  was  convened  in 
August  2006  to  obtain  input  from  small 
businesses;  a  report  summarizing  the 
panel’s  findings  was  issued  in  October 
2006.  The  Agency  issued  a  notice  of 
proposed  rulemaking  in  September 
2008. 

Protection  of  pension  and  health 
benefits  continues  to  be  a  priority  of  the 
Secretary  of  Labor.  Consistent  with  the 
Secretary’s  priorities  for  FY  2008,  the 
Employee  Benefits  Security 
Administration  (EBSA)  will  focus  on 
compliance  assistance  for  pension  and 
group  health  plans  through  issuance  of 
guidance.  Specific  initiatives  for  group 
health  plans  include  guidance  on  the 
application  of  the  Genetic  Information 
Nondiscrimination  Act  (GINA)  health 
coverage  provisions  of  the  Employee 
Retirement  Income  Security  Act  (ERISA) 
(RIN  1210-AB27).  With  respect  to 
pension  plans,  the  Department  will  be 
establishing  standards  to  improve  the  * 
disclosure  of  information  concerning 
plan  service  provider  fees  and  potential 
conflicts  of  interest  to  assist  fiduciaries 
and  participants  in  making  informed 
decisions  about  their  plans  (RIN  1210- 
AB07  and  1210-AB08J.  In  addition,  the 
Department  is  developing  guidance  on 
several  initiatives  relating  to  the 
implementation  of  the  Pensign 
Protection  Act  of  2006,  including 
investment  advice  guidance  (RIN  1210- 
AB13).  ERISA’s  requirements  affect 
private  sector  employee  benefit  plans 
including  an  estimated  679,000  pension 
benefit  plans,  covering  approximately 
117  million  participants;  an  estimated 
2.5  million  group  health  benefit  plans, 
covering  137  million  participants  and 
dependents;  and  similar  numbers  of 
other  welfare  benefits  plans  and 
participants. 

The  Employment  and  Training 
Administration  (ETA)  has  or  -  priority 
regulatory  initiative  that  reflects  the 
Secretary’s  emphasis  on  meeting  the 
needs  of  the  21st  century  workforce. 

The  Senior  Community  Service 
Employment  Program  (SCSEP) 
regulations  (RIN  1205-AB48  and  1205- 
AB47),  due  to  the  issuance  of  the  Older 
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Americans  Act  Amendments  of  2006, 
enacted  October  2006,  make  substantial 
changes  to  the  current  SCSEP. 


DOL — Employment  and  Training 
Administration  (ETA) 


PROPOSED  RULE  STAGE 


83.  SENIOR  COMMUNITY  SERVICE 
EMPLOYMENT  PROGRAM 

Priority: 

Other  Significant 

Legal  Authority: 

42  use  3056  et  seq 
CFR  Citation: 

20CFR641 
Legal  Deadline: 

None 

Abstract: 

The  Older  Americans  Act  Amendments 
of  2006,  Pub.  L.  109-365,  enacted  on 
October  17,  2006,  contain  provisions 
amending  title  V  of  that  Act,  which 
authorizes  the  Senior  Community 
Service  Employment  program  (SCSEP). 
The  Amendments,  effective  July  1, 

2007,  made  substantial  changes  to  the 
SCSEP  provisions  in  the  Older 
Americans  Act,  including  new 
requirements  relating  to  performance 
accountability,  income  eligibility  for 
program  participation,  competition  of 
national  grants,  and  services  to 
participants. 

This  NPRM  consists  of  8  subparts: 
subpart  A — Purpose,  and  Definitions; 
Subpart  B — Coordination  with  the 
Workforce  Investment  Act;  subpart  C — 
the  State  Plan;  subpart  D — Grant 
Application  and  Responsibility  Review 
Requirements  for  State  and  National 
Grants,  Subpart  E — Services  to 
Participants;  subpart  F — Pilots, 
Demonstration,  and  Evaluation  Projects, 
subpart  H — Administrative 
Requirements;  and  subpart  I — 
Grievance  Procedures  and  Appeals 
Process.  The  performance 
accountability  requirements  (subpart  G) 
were  implemented  through  a  separate 
Interim  Final  Rule  (IFR). 

Statement  of  Need: 

The  2006  Amendments  to  the  Older 
Americans  Act  (OAA-2006)  were 
enacted  on  October  17,  2006.  The 
amendment  instituted  a  number  of 
significant  changes  to  the  SCSEP, 
including  time  limits  on  the 


participation  of  eligible  individuals, 
new  enrollment  priorities,  streamlined 
and  strengthened  performance 
measures,  more  training  options  for 
participants,  new  limits  on  participant 
fringe  benefits,  and  required  open 
competition  of  national  grants  every  4 
years. 

The  Department  was  required  to 
implement  the  new  performance 
measures  by  July  1,  2007,  and 
published  an  IFR  on  these  requirements 
in  the  Federal  Register  on  June  29, 

2007,  (72  FR  35832).  However,  SCSEP 
grantees  were  advised  that  they  were 
responsible  for  complying  with  all  the 
OAA-2006  changes  as  of  July  1,  2007, 
as  communicated  in  administrative 
guidance  issued  on  June  11,  2007. 

Since  OAA-2006  instituted  so  many 
significant  changes  in  addition  to  those 
relating  to  performance  accountability, 
it  is  important  that  regulations 
implementing  the  full  requirements  of 
the  Amendments  be  issued  consistent 
with  the  identified  timetable. 

Summary  of  Legal  Basis: 

These  regulations  are  authorized  by  42 
U.S.C.  3056  et  seq  to  implement 
amendments  to  Title  V  of  the  Older 
Americans  Act  of  1965. 

Alternatives: 

The  public  will  be  afforded  an 
opportunity  to  provide  comments  on 
the  SCSEP  program  changes  when  the 
Department  publishes  the  NPRM  in  the 
Federal  Register.  A  Final  Rule  will  be 
issued  after  analysis  and  incorporation 
of  public  comments  to  the  NPRM,  and 
IFR  (1205-AB47). 

Anticipated  Cost  and  Benefits: 

Preliminary  estimates  of  the  anticipated 
costs  of  this  regulatory  action  have  not 
been  determined  at  this  time  and  will 
be  determined  at  a  later  date. 

Risks: 

This  action  does  not  affect  public 
health,  safety,  or  the  environment. 

Timetable: 

Action  Date  FR  Cite 

NPRM  08/14/08  73  FR  47770 

NPRM  Comment  10/14/08 
Period  End 

Final  Rule  01/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 


Government  Levels  Affected: 

Federal,  State,  Tribal 

'  Agency  Contact: 

Gay  Gilbert 

Administrator,  Office  of  Workforce 

Investment 

Department  of  Labor 

Employment  and  Training  Administration 
200  Constitution  Avenue  NW. 

FP  Building  .  ’ 

Room  S4231 
Washington,  DC  20210 
Phone:  202  693-3428 
Email:  gilbert.gay@dol.gov 

Related  RIN:  Related  to  1205-AB47 
RIN:  1205-AB48 


DOL— ETA 


FINAL  RULE  STAGE 


84.  SENIOR  COMMUNITY  SERVICE 
EMPLOYMENT  PROGRAM; 
PERFORMANCE  ACCOUNTABILITY 

Priority: 

Other  Significant 

Legal  Authority: 

42  use  3056  et  seq 
CFR  Citation: 

20  CFR  641 
Legal  Deadline: 

Other,  Statutory,  June  30,  2007,  Interim 
Final  Rule. 

Abstract: 

The  Older  Americans  Act  Amendments 
of  2006,  Pub.  L.  109-365,  enacted  on 
October  17,  2006,  contains  provisions 
amending  title  V  of  that  Act,  which 
authorizes  the  Senior  Community 
Service  Employment  Program  (SCSEP). 
The  Amendments,  effective  July  1, 
2007,  make  substantial  changes  to  the 
current  SCSEP  provisions  in  the  Older 
Americans  Act  relating  to  performance 
accountability. 

Section  513(2)  of  title  V  requires  that 
the  Agency  establish  and  implement 
new  measures  of  performance  by  July 
1,  2007.  Section  513(b)(3)  requires  that 
the  Secretary  issue  definitions  of 
indicators  of  performance  through 
regulation  after  consultation  with 
stakeholdfers.  Therefore,  this  Interim 
Final  Rule  (IFR)  is  intended  to 
implement  changes  to  the  SCSEP 
program  performance  accountability 
regulations  found  at  20  CFR  641  in 
subpart  G.  Changes  to  other  subparts 
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of  part  641  will  be  implemented 
through  a  separate  Notice  of  Proposed 
Rulemaking. 

Statement  of  Need: 

The  2006  Amendments  to  the  Older 
Americans  Act  (OAA-2006)  were 
enacted  on  October  17,  2006.  The 
Amendments  instituted  a  number  of 
significant  changes  to  the  SCSEP, 
including  time  limits  on  the 
participation  of  eligible  individuals, 
new  enrollment  priorities,  streamlined 
and  strengthened  performance  * 
measures,  more  training  options  for 
participants,  new  limits  on  participant 
benefits,  and  required  open  competition 
of  national  grants  every  four  years. 

The  Department  was  required  to 
implement  the  new  performance 
measures  by  July  1,  2007,  and 
published  an  Interim  Final  Rule  on 
these  requirements  in  the  Federal 
Register  on  June  29,  2007  (72  FR 
35832).  However,  SCSEP  grantees  were 
advised  that  they  were  responsible  for 
complying  with  all  the  OAA-2006 
changes  as  of  July  1,  2007,  as 
communicated  in  administrative 
guidance  issued  on  June  11,  2007. 

Since  OAA-2006  instituted  so  many 
significant  changes  in  addition  to  those 
relating  to  performance  accountability, 
it  is  important  that  regulations 
implementing  the  full  requirements  of 
the  Amendments  be  issued  consistent 
with  the  identified  timetable. 

Summary  of  Legal  Basis: 

These  regulations  are  authorized  by  42 
U.S.C.  3056  et  seq.  to  implement 
amendments  to  title  V  of  the  Older 
Americans  Act  of  1965. 

Alternatives: 

The  public  was  afforded  an  opportunity 
to  provide  comments  on  the  SCSEP 
performance  measurement  system 
changes  when  the  Department 
published  the  IFR  in  the  Federal 
Register.  Comments  on  the  IFR  and  a 
proposed  rule  for  the  SCSEP  (RIN  1205- 
AB48)  will  be  incorporated  into  one 
final  rule. 

Anticipated  Cost  and  Benefits: 

Preliminary  estimates  of  the  anticipated 
costs  of  this  regulatory  action  have  not 
been  determined  at  this  time  and  will 
be  determined  at  a  later  date. 

Risks: 

This  action  does  not  affect  public 
health,  safety,  or  the  environment. 

Timetable: 

Action  Date  FR  Cite 

Interim  Final  Rule  06/29/07  72  FR  35832 


Action  Date  FR  Cite 

Interim  Final  Rule  08/28/07 

Comment  Period 
End 

Final  Action  01/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

Federal,  State,  Tribal 

Agency  Contact: 

Gay  Gilbert 

Administrator,  Office  of  Workforce 

Investment 

Department  of  Labor 

Employment  and  Training  Administration 
200  Gonstitution  Avenue  NW. 

FP  Building 
Room  S4231 
Washington,  DC  20210 
Phone:  202  693-3428 
Email:  gilbert.gay@dol.gov 

Related  RIN:  Related  to  1205-AB48 
RIN:  1205-AB47 


DOL — Employee  Benefits  Security 
Administration  (EBSA) 


FINAL  RULE  STAGE 


85.  FIDUCIARY  REQUIREMENTS  FOR 
DISCLOSURE  IN 

PARTICIPANT-DIRECTED  INDIVIDUAL 
ACCOUNT  PLANS 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  Authority: 

29  use  1104;  29  USC  1135 
CFR  Citation: 

29  CFR  2550 
Legal  Deadline: 

None 

Abstract: 

This  rulemaking  will  ensure  that  the 
participants  and  beneficiaries  in 
participant-directed  individual  account 
plans  are  provided  the  information  they 
need,  including  information  about  fees 
and  expenses,  to  make  informed 
investment  decisions.  The  rulemaking 
may  include  amendments  to  the 
regulation  governing  ERISA  section 


404(c)  plans  (29  CFR  2550.404c-l).  The 
rulemaking  is  needed  to  clarify  and 
improve  the  information  currently 
required  to  be  furnished  to  participants 
and  beneficiaries. 

Statement  of  Need: 

Given  the  potentially  significant  impact 
fees  and  expenses  can  have  on 
retirement  savings,  understanding  what 
and  how  fees  and  expenses  are  charged 
to  401(k)  plans  is  essential  to  plan 
participants  and  beneficiaries  in 
making  informed  investment  decisions. 

Summary  of  Legal  Basis:  ^ 

Section  505  of  ERISA  provides  that  the 
Secretary  may  prescribe  such 
regulations  as  she  considers  necessary 
and  appropriate  to  carry  out  the 
provisions  of  title  I  of  the  Act, 
including  section  404  of  ERISA. 

Alternatives: 

Alternatives  will  be  considered 
following  a  determination  of  the  scope 
and  nature  of  the  regulatory  guidance 
needed  by  the  public. 

Anticipated  Cost  and  Benefits: 

Preliminary  estimates  of  the  anticipated 
costs  and  benefits  will  be  developed, 
as  appropriate,  following  a 
determination  regarding  the  alternatives 
to  be  considered. 

Timetable: 

Action  Date  FR  Cite 

Request  for  04/25/07  72  FR  20457 

Information 

Comment  Period  End  07/24/07 
NPRM  07/23/08  73  FR  43014 

NPRM  Comment  09/08/08 
Period  End 

Final  Action  11/00/08 

Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

None 

Agency  Contact: 

Katherine  D.  Lewis 

Senior,  Pension  Law  Specialist 

Department  of  Labor 

Employee  Benefits  Security 

Administration 

200  Constitution  Avenue  NW. 

FP  Building 
Room  N-5655 
Washington,  DC  20210 
Phone:  202  693-8500 

RIN:  1210-AB07 
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OOL— EBSA 

86.  PROHIBITED  TRANSACTION 
EXEMPTION  FOR  PROVISION  OF 
INVESTMENT  ADVICE  TO 
PARTICIPANTS  IN  INDIVIDUAL 
ACCOUNT  PLANS 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  Authority: 

29  use  1108(g);  29  USe  1135;  PL 
109-280,  sec  601(a),  Pension  Protection 
Act  of  2006;  ERISA  sec  408(g);  ERISA 
sec  505 

CFR  Citation; 

29  ePR  2550 
Legal  Deadline: 

None 

Abstract: 

Section  601  of  the  Pension  Protection 
Act  (Pub.  L.  109-280)  amended  ERISA 
by  adding  new  sections  408(b)(14)  and 
408(g).  Section  408(b)(14)  is  a 
prohibited  transaction  exemption  that 
permits  the  provision  of  investment 
advice  to  participants  or  beneficiaries 
of  certain  individual  account  plans  if 
the  investment  advice  is  provided 
under  an  “eligible  investment  advice 
arrangement,”  as  defined  in  section 
408(g).  In  order  to  qualify  as  an 
“eligible  investment  advice 
arrangement,”  the  arrangement  must 
either  provide  that  any  fees  received  by 
the  adviser  do  not  vary  depending  on 
the  basis  of  any  investment  options 
selected,  or  use  a  computer  model 
under  an  investment  advice  program 
that  meets  the  criteria  set  forth  in 
section  4Q8(g)  in  connection  with  the 
provision  of  investment  advice. 

Further,  with  respect  to  both  types  of 
advice  arrangements,  the  investment 
adviser  must  disclose  to  advice 
recipients  all  fees  that  the  adviser  or 
any  affiliate  is  to  receive  in  connection 
with  the  advice.  Section  408(g)  requires 
that  the  computer  model  which  serves 
as  the  basis  for  an  eligible  investment 
adviejB  arrangement  be  certified  by  an 
“eligible  investment  expert”  in 
accordance  with  rules  prescribed  by  the 
Secretary  of  Labor.  Section  408(g)  also 
directs  the  Secretary  of  Labor  to  issue 
a  model  form  for  the  required 
disclosure  of  fees.  EBSA  published  a 
Request  for  Information  that  invited 
interested  persons  to  submit  written 
comments  and  suggestions  concerning 
the  expertise  and  procedures  that  may 
be  needed  to  certify  that  a  computer 
model  meets  the  statutory  criteria,  and 
the  content,  types,  and  designs  of  fee 


disclosure  materials  currently  used  and 
their  usefulness  to  plan  participants. 

Statement  of  Need: 

This  rulemaking  is  necessary  to  fully 
implement  the  new  exemption  under 
section  408(b)(14)  of  ERISA  pursuant  to 
section  601  of  the  PPA. 

Summary  of  Legal  Basis: 

Section  505  of  ERISA  provides  that  the 
Secretary  may  prescribe  such  " 
regulations  as  she  finds  necessary  and 
appropriate  to  carry  out  the  provisions 
of  title  I  of  the  Act.  In  addition,  section 
408(g)(3)  of  ERISA  provides  the 
Secretary  with  authority  to  establish 
rules  governing  the  computer  model 
certification  process. 

Alternatives: 

Alternatives  will  be  considered 
following  a  determination  of  the  scope 
and  nature  of  the  regulatory  guidance 
needed  by  the  public. 

Anticipated  Cost  and  Benefits: 

Preliminary  estimates  of  the  anticipated 
costs  and  benefits  will  be  developed, 
as  appropriate,  following  a 
determination  regarding  the  alternatives 
to  be  considered. 

Timetable: 


Action 

Date 

FR  Cite 

Request  for 
Information 

12/04/06 

71  FR  70429 

Request  for 
Information 
Comment  Period 
End 

01/30/07 

NPRM 

08/22/08 

73  FR  49896 

NPRM  Comment 
Period  End 

10/06/08 

Notice  of  Hearing  To 
Be  Held — October 
21,  2008 

10/14/08 

73  FR  60657 

Final  Action 

11/00/08 

Regulatory  Flexibility  Analysis 
Required: 

No 


Government  Levels  Affected: 

Undetermined 

Agency  Contact: 

Fred  Wong 

Senior  Pension  Law  Specialist 

Department  of  Labor 

Employee  Benefits  Security 

Administration 

200  Constitution  Avenue  NW. 

FP  Building 

Room  N5655 

Washington,  DC  20210 

Phone:  202  693-8500 

Fax;  202  219-7291 

RIN:  1210-AB13 


DDL — Occupational  Safety  and  Health 
Administration  (OSHA) 


PRERULE  STAGE 


87.  OCCUPATIONAL  EXPOSURE  TO 
CRYSTALLINE  SILICA 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Unfunded  Mandates: 

Undetermined 
Legal  Authority: 

29  use  655(b);  29  USC  657 
CFR  Citation: 

29  CFR  1910;  29  CFR  1915;  29  CFR 
1917;  29  CFR  1918;  29  CFR  1926 

Legal  Deadline: 

None 

Abstract: 

Crystalline  silica  is  a  significant 
component  of  the  earth’s  crust,  and 
many  workers  in  a  wide  range  of 
industries  are  exposed  to  it,  usually  in 
the  form  of  respirable  quartz  or,  less 
frequently,  cristobalite.  Chronic 
silicosis  is  a  uniquely  occupational 
disease  resulting  from  exposure  of 
employees  over  long  periods  of  time 
(10  years  or  more).  Exposure  to  high 
levels  of  respirable  crystalline  silica 
causes  acute  or  accelerated  forms  of 
silicosis  that  are  ultimately  fatal.  The 
current  OSHA  permissible  exposure 
limit  (PEL)  for  general  industry  is  based 
on  a  formula  recommended  by  the 
American  Conference  of  Governmental 
Industrial  Hygienists  (ACGIH)  in  1971 
(PEL=10mg/cubic  meter/(%  silica  +  2), 
as  respirable  dust).  The  current  PEL  for 
construction  and  maritirtie  (derived 
from  ACGIH’s  1962  Threshold  Limit 
Value)  is  based  on  particle  counting 
technology,  which  is  considered 
obsolete.  NIOSH  and  AGGIH 
recommend  50pg/m3  and  25pg/m3 
exposure  limits,  respectively,  for 
respirable  crystalline  silica. 

Both  industry  and  worker  groups  have 
recognized  that  a  comprehensive 
standard  for  crystalline  silica  is  needed 
to  provide  for  exposure  monitoring, 
medical  surveillance,  and  worker 
training.  The  American  Society  for 
Testing  and  Materials  (ASTM)  has 
published  a  recommended  standard  for 
addressing  the  hazards  of  crystalline 
silica.  The  Building  Construction 
Trades  Department  of  the  AFL-CIO  has 
also  developed  a  recommended 
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comprehensive  program  standard. 

These  standards  include  provisions  for 
methods  of  compliance,  exposure 
monitoring,  training,  and  medical 
surveillance. 

Statement  of  Need: 

Over  2  million  workers  are  exposed  to 
crystalline  silica  dust  in  general 
industry,  construction,  and  maritime 
industries.  Industries  that  could  be 
particularly  affected  by  a  standard  for 
crystalline  silica  include:  Foundries, 
industries  that  have  abrasive  blasting 
operations,  paint  manufacture,  glass 
and  concrete  product  manufacture, 
brick  making,  china  and  pottery 
manufacture,  manufacture  of  plumbing 
fixtures,  and  many  construction 
activities  including  highway  repair, 
masonry,  concrete  work,  rock  drilling, 
and  tuckpointing.  The  seriousness  of 
the  health  hazards  associated  with 
silica  exposure  is  demonstrated  by  the 
fatalities  and  disabling  illnesses  that 
continue  to  occur;  between  1990  and 
1996,  200  to  300  deaths  per  year  are 
known  to  have  occurred  where  silicosis 
was  identified  on  death  certificates  as 
an  underlying  or  contributing  cause  of 
death.  It  is  likely  that  iiiany  more  cases 
have  occurred  where  silicosis  went 
undetected.  In  addition,  the 
International  Agency  for  Research  on 
Cancer  (lARC)  has  designated 
crystalline  silica  as  a  known  human 
carcinogen.  Exposure  to  crystalline 
silica  has  also  been  associated  with  an 
increased  risk  of  developing 
tuberculosis  and  other  nonmalignant 
respiratory  diseases,  as  well  as  renal 
and  autoimmune  respiratory  diseases. 
Exposure  studies  and  OSHA 
enforcement  data  indicate  that  some 
workers  continue  to  be  exposed  to 
levels  of  crystalline  silica  far  in  excess 
of  current  exposure  limits.  Congress  has 
included  compensation  of  silicosis 
victims  on  Federal  nuclear  testing  sites 
in  the  Energy  Employees’  Occupational 
Illness  Compensation  Program  Act  of 
2000.  There  is  a  particular  need  for  the 
Agency  to  modernize  its  exposure 
limits  for  construction  and  maritime 
workers,  and  to  address  some  specific 
issues  that  will  need  to  be  resolved  to 
propose  a  comprehensive  standard. 

Summary  of  Legal  Basis: 

The  legal  basis  for  the  proposed  rule 
is  a  preliminary  determination  that 
workers  are  exposed  to  a  significant 
risk  of  silicosis  and  other  serious 
disease  and  that  rulemaking  is  needed 
to  substantially  reduce  the  risk.  In 
addition,  the  proposed-rule  will 
recognize  that  the  PELs  for  construction 
and  maritime  are  outdated  and  need  to 


be  revised  to  reflect  current  sampling 
and  analytical  technologies. 

Alternatives: 

Over  the  past  several  years,  the  Agency 
has  attempted  to  address  this  problem 
through  a  variety  of  non-regulatory 
approaches,  including  initiation  of  a 
Special  Emphasis  Program  on  silica  in 
October  1997,  sponsorship  with  NIOSH 
and  MSHA  of  the  National  Conference 
to  Eliminate  Silicosis,  and 
dissemination  of  guidance  information 
on  its  Web  site.  The  Agency  is 
currently  evaluating  several  options  for 
the  scope  of  the  rulemaking. 

Anticipated  Cost  and  Benefits: 

The  scope  of  the  proposed  rulemaking 
and  estimates  of  the  costs  and  benefits 
are  still  under  development. 

Risks: 

A  detailed  risk  analysis  is  under  way. 

Timetable: 

Action  Date  FR  Cite 

Completed  SBREFA  12/19/03 
Report 

Complete  Peer  02/00/09 

Review  of  Health 
Effects  and  Risk 
Assessment 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact: 

Dorothy  Dougherty 

Director,  Directorate  of  Standards  and 
Guidance 

Department  of  Labor 
Occupational  Safety  and  Health 
Administration 
200  Constitution  Avenue  NW. 

FP  Building 

Room  N3718 

Washington,  DC  20210 

Phone:  202  693-1950 

Fax:  202  693-1678 

Email:  dougherty.dorothy@dol.gov 

RIN:  1218-AB70 


DOL— OSHA 


PROPOSED  RULE  STAGE 


88.  CRANES  AND  DERRICKS 
Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  Authority: 

29  use  651(b):  29  USC  655(b):  40  USC 
333 

CFR  Citation: 

29  CFR  1926 

Legal  Deadline: 

None 

Abstract: 

A  number  of  industry  stakeholders 
asked  OSHA  to  update  the  cranes  and 
derricks  portion  of  subpart  N  (29  CFR 
1926.550),  specifically  requesting  that 
negotiated  rulemaking  be  used. 

In  2002  OSHA  published  a  notice  of 
intent  to  establish  a  negotiated 
rulemaking  committee.  A  year  later,  in 
2003,  committee  members  were 
announced  and  the  Cranes  and  Derricks 
Negotiated  Rulemaking  Committee  was 
established  and  held  its  first  meeting. 

In  July  2004,  the  committee  reached 
consensus  on  all  issues  resulting  in  a 
final  consensus  document. 

Statement  of  Need: 

There  have  been  considerable 
technological  changes  since  the 
consensus  standards  upon  which  the 
1971  OSHA  standard  is  based  were 
developed.  In  addition,  industry 
conspnsus  standards  for  derricks  and 
crawler,  truck  and  locomotive  cranes 
were  updated  as  recently  as  2004. 

The  industry  indicated  that  over  the 
past  30  years,  considerable  changes  in 
both  work  processes  and  crane 
technology  have  occurred.  There  are 
estimated  to  be  64  to  82  fatalities 
associated  with  cranes  each  year  in 
construction,  and  a  more  up-to-date 
standard  would  help  prevent  them. 

Summary  of  Legal  Basis: 

The  Occupational  Safety  and  Health 
Act  of  1970  authorizes  the  Secretary  of 
Labor  to  set  mandatory  occupational 
safety  and  health  standards  to  assure 
safe  and  healthful  working  conditions 
for  working  men  and  women  (29  USC 
651). 
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Alternatives: 

The  alternative  to  the  proposed 
rulemaking  would  be  to  take  no 
regulatory  action  and  not  update  the 
standards  in  29  CFR  1926.550 
pertaining  to  cranes  and  derricks. 

Anticipated  Cost  and  Benefits: 

The  estimates  of  the  costs  and  benefits 
are  still  under  development. 

Risks: 

OSHA’s  risk  analysis  is  under 
development. 


Timetable: 


Action 

Date 

FR  Cite 

Notice  of  Intent  To 
Establish 
Negotiated 
Rulemaking 

07/16/02 

67  FR  46612 

Comment  Period  End  09/16/02 

Request  for 
Comments  on 
Proposed 
Committee 
Members 

02/27/03 

68  FR  9036 

Request  for 
Comments  Period 
End 

03/31/03 

68  FR  9036 

Established 

Negotiated 

Rulemaking 

Committee 

06/12/03 

68  FR  35172 

Rulemaking 

Negotiations 

Completed 

07/30/04 

SBREFA  Report 

10/17/06 

NPRM 

10/09/08 

73  FR  59714 

NPRM  Comment 

12/08/08 

Period  End 


Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact: 

Noah  Connell 

Acting  Director,  Directorate  of 

Construction 

Department  of  Labor 

Occupational  Safety  and  Health 

Administration 

200  Constitution  Avenue  NW. 

FP  Building 
Room  North  .3467 
Washington,  DC  20210 
Phone:  202  693-2020 
Fax:' 202  693-1689 

RIN:  1218-ACOl 


DOL— OSHA 

89.  HAZARD  COMMUNICATION 
Priority: 

Other  Significant 

Legal  Authority: 

29  use  655(b);  29  USC  657 

CFR  Citation: 

29  CFR  1910.1200;  29  CFR  1915.1200; 
29  CFR  1917.28;  29  CFR  1918.90;  29 
CFR  1926.59;  29  CFR  1928.21 

Legal  Deadline: 

None 

Abstract: 

OSHA’s  Hazard  Communication 
Standard  (HCS)  requires  chemical 
manufacturers  and  importers  to 
evaluate  the  hazards  of  the  chemicals 
they  produce  or  import,  and  prepare 
labels  and  material  safety  data  sheets 
to  convey  the  hazards  and  associated 
protective  measures  to  users  of  the 
chemicals.  All  employers  with 
hazardous  chemicals  in  their 
workplaces  are  required  to  have  a 
hazard  communication  program, 
including  labels  on  containers,  material 
safety  data  sheets  (MSDS),  and  training 
for  employees.  Within  the  United  States 
(U.S.),  there  are  other  Federal  agencies 
that  also  have  requirements  for 
classification  and  labeling  of  chemicals 
at  different  stages  of  the  life  cycle. 
Internationally,  there  are  a  number  of 
countries  that  have  developed  similar 
laws  that  require  information  about 
chemicals  to  be  prepared  and 
transmitted  to  affected  parties.  These 
laws  vary  with  regard  to  the  scope  of 
substances  covered,  definitions  of 
hazards,  the  specificity  of  requirements 
(e.g.,  specification  of  a  format  for 
MSDSs),  and  the  use  of  symbols  and 
pictograms.  The  inconsistencies 
between  the  various  laws  are 
substantial  enough  that  different  labels 
and  safety  data  sheets  must  often  be 
used  for  the  same  product  when  it  is 
marketed  in  different  nations. 

The  diverse  and  sometimes  conflicting 
national  and  international  requirements 
can  create  confusion  among  those  who 
seek  to  use  hazard  information.  Labels 
and  safety  data  sheets  may  include 
symbols  and  hazard  statements  that  are 
unfamiliar  to  readers  or  not  well 
understood.  Containers  may  be  labeled 
with  such  a  large  volume  of 
information  that  important  statements 
are  not  easily  recognized.  Development 
of  multiple  sets  of  labels  and  safety 
data  sheets  is  a  major  compliance 
burden  for  chemical  manufacturers. 


distributors,  and  transporters  involved 
in  international  trade.  Small  businesses 
may  have  particular  difficulty  in  coping 
with  the  complexities  and  costs 
involved. 

As  a  result  of  this  situation,  and  in 
recognition  of  the  extensive 
international  trade  in  chemicals,  there 
has  been  a  longstanding  effort  to 
harmonize  these  requirements  and 
develop  a  system  that  can  be  used 
around  the  world.  In  2003,  the  United 
Nations  adopted  the  Globally 
Harmonized  System  of  Classification 
and  Labeling  of  Chemicals  (CHS). 
Countries  are  now  considering  adoption 
of  the  CHS  into  their  national 
regulatory  systems.  There  is  an 
international  goal  to  have  as  many 
countries  as  possible  implement  the 
CHS  by  2008.  OSHA  is  considering 
modifying  its  HCS  to  make  it  consistent 
with  the  CHS.  This  would  involve 
changing  the  criteria  for  classifying 
health  and  physical  hazards,  adopting 
standardized  labeling  requirements,  and 
requiring  a  standardized  order  of 
information  for  safety  data  sheets. 

Statement  of  Need: 

Multiple  sets  of  requirements  for  labels 
and  safety  data  sheets  present  a 
compliance  burden  for  U.S. 
manufacturers,  distributors,  and 
transports  involved  in  international 
trade.  Adoption  of  the  CHS  would 
facilitate  international  trade  in 
chemicals,  reduce  the  burdens  caused 
by  having  to  comply  with  differing 
requirements  for  the  same  product,  and 
allow  companies  that  have  not  had  the 
resources  to  deal  with  those  burdens 
to  be  involved  in  international  trade. 
This  is  particularly  important  for  small 
producers  who  may  be  precluded 
currently  firom  international  trade 
because  of  the  compliance  resources 
required  to  address  the  extensive 
regulatory  requirements  for 
classification  and  labeling  of  chemicals. 
Thus  every  producer  is  likely  to 
experience  some  benefits  fi'om  domestic 
harmonization,  in  addition  to  the 
benefits  that  will  accrue  to  producers 
involved  in  international  trade. 

Additionally,  comprehensibility  of 
hazard  information  will  be  enhanced  as 
the  CHS  will:  (1)  Provide  consistent 
information  and  definitions  for 
hazardous  chemicals;  (2)  address 
stakeholder  concerns  regarding  the 
need  for  a  standardized  format  for 
material  safety  data  sheets;  and  (3) 
increase  understanding  by  using 
standardized  pictograms  and 
harmonized  hazard  statements. 
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Several  nations,  as  well  as  the 
European  Union,  are  preparing 
proposals  for  adoption  of  the  GHS.  U.S. 
manufacturers,  employers,  and 
employees  will  be  at  a  disadvantage  in 
the  event  that  our  system  of  hazard 
communication  is  not  compliant  with 
the  GHS. 

Summary  of  Legal  Basis: 

The  Occupational  Safety  and  Health 
Act  of  1970  authorizes  the  Secretary  of 
Labor  to  set  mandatory  occupational 
safety  and  health  standards  to  assure 
safe  and  healthful  working  conditions 
for  working  men  and  women  (29  U.S.C. 
651). 

Alternatives: 

The  alternative  to  the  proposed 
rulemaking  would  be  to  take  no 
regulatory  action. 


Anticipated  Cost  and  Benefits: 

The  estimates  of  the  costs  and  benefits 
are  still  under-  development. 

Risks: 

OSHA’s  risk  analysis  is  under 
development. 

Timetable: 

Action  Date  FR  Cite 

ANPRM  09/12/06  71  FR  53617 

ANPRM  Comment  11/13/06 
Period  End 

Complete  Peer  1 1  /1 9/07 

Review  of 
Economic  Analysis 
NPRM  12/00/08 

Regulatory  Flexibility  Analysis 
Required: 

No 


Government  Levels  Affected: 

None 

Agency  Contact: 

Dorothy  Dougherty 

Director,  Directorate  of  Standards  and 

Guidance 

Department  of  Labor 
Occupational  Safety  and  Health 
Administration 
200  Constitution  Avenue  NW. 

FP  Building 

Room  N3718 

Washington,  DC  20210 

Phone:  202  693-1950 

Fax:  202  693-1678 

Email:  dougherty.dorothy@dol.gov 

RIN:  1218-AC20 

BILLING  CODE  4S10-23-S 
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DEPARTMENT  OF  TRANSPORTATION 
(DOT) 

Statement  of  Regulatory  Priorities 

The  Department  of  Transportation 
(DOT)  consists  of  ten  operating 
administrations  and  the  Office  of  the 
Secretary,  each  of  which  has  statutory 
responsibility  for  a  wide  range  of 
regulations.  For  example,  DOT  regulates 
safety  in  the  aviation,  motor  carrier, 
railroad,  public  transportation,  motor 
vehicle,  commercial  space,  and  pipeline 
transportation  areas.  DOT  regulates 
aviation  consumer  and  economic  issues 
and  provides  financial  assistance  and 
writes  the  necessary  implementing  rules 
for  programs  involving  highways, 
airports,  public  transportation,  the 
maritime  industry,  railroads,  and  motor 
vehicle  safety.  It  writes  regulations 
carrying  out  such  varied  statutes  as  the 
Americans  with  Disabilities  Act  and  the 
Uniform  Time  Act.  Finally,  DOT  has 
responsibility  for  developing  policies 
that  implement  a  wide  range  of 
regulations  that  govern  internal 
programs  such  as  acquisitions  and 
grants,  access  for  the  disabled, 
environmental  protection,  energy 
conservation,  information  technology, 
occupational  safety  and  health,  property 
asset  management,  seismic  safety,  and 
the  use  of  aircraft  and  vehicles. 

The  Department  has  adopted  a 
regulatory  philosophy  that  applies  to  all, 
its  rulemaking  activities.  This 
philosophy  is  articulated  as  follows: 
DOT  regulations  must  be  clear,  simple, 
timely,  fair,  reasonable,  and  necessary. 
They  will  be  issued  only  after  an 
appropriate  opportunity  for  public 
comment,  which  must  provide  an  equal 
chance  for  all  affected  interests  to 
participate,  and  after  appropriate 
consultation  with  other  governmental 
entities.  The  Department  will  fully 
consider  the  comments  received.  It  will 
assess  the  risks  addressed  by  the  rules 
and  their  costs  and  benefits,  including 
the  cumulative  effects.  The  Department 
will  consider  appropriate  alternatives, 
including  nonregulatory  approaches.  It 
will  also  make  every  effort  to  ensure 
that  legislation  does  not  impose 
unreasonable  mandates. 

In  establishing  its  regulatory 
priorities — in  identifying  rulemaking 
actions  that  deserve  special  attention — 
the  Department  has  focused  on  a 
number  of  factors,  including  the 
following: 

•  The  relative  risk  being  addressed 

•  Requirements  imposed  by  statute  or 

other  law 


•  Actions  on  the  National 

Transportation  Safety  Board  “Most 

Wanted  List” 

•  The  costs  and  benefits  of  regulations 

•  The  advantages  to  non-regulatory 

alternatives 

•  Opportunities  for  deregulatory  action 

•  The  enforceability  of  any  rule, 

including  the  effect  on  agency 

resources 

An  important  initiative  of  the 
Department  has  been  to  conduct  high 
quality  rulemakings  in  a  timely  manner 
and  to  reduce  the  number  of  old 
rulemakings.  To  implement  this,  the 
following  actions  have  been  required: 

(1)  Regular  meetings  of  senior  DOT 
officials  to  ensure  effective  policy 
leadership  and  timely  decisions,  (2) 
better  tracking  and  coordination  of 
rulemakings,  (3)  regular  reporting,  (4) 
early  briefings  of  interested  officials,  (5) 
better  training  of  staff,  and  (6)  necessary 
resource  allocations.  The  Department 
has  achieved  significant  success  as  a 
result  of  this  initiative  with  the  number 
of  old  rulemakings  as  well  as  the 
average  time  to  complete  rulemakings 
decreasing.  This  is  also  allowing  the 
Department  to  use  its  resources  more 
effectively  and  efficiently. 

The  Department’s  regulatory  policies 
and  procedures  provide  a 
comprehensive  internal  management 
and  review  process  for  new  and  existing 
regulations  and  ensure  that  the 
Secretary  and  other  appropriate 
appointed  officials  review  and  concur  in 
all  significant  DOT  rules.  DOT 
continually  seeks  to  improve  its 
regulatory  process.  A  few  examples 
include:  the  Department’s  development 
of  regulatory  process  and  related 
training  courses  for  its  employees; 
creation  of  an  electronic,  Internet- 
accessible  docket  that  can  also  be  used 
to  submit  comments  electronically;  a 
“list  serve”  that  allows  the  public  to 
sign  up  for  e-mail  notification  when  the 
Department  issues  a  rulemaking 
document;  creation  of  an  electronic 
rulemaking  tracking  and  coordination 
system;  the  use  of  direct  final 
rulemaking;  and  the  use  of  regulatory 
negotiation. 

In  addition,  the  Department  continues 
to  engage  in  a  wide  variety  of  activities 
to  help  cement  the  partnerships 
between  its  agencies  and  its  customers 
that  will  produce  good  results  for 
transportation  programs  and  safety.  The 
Department’s  agencies  also  have 
established  a  number  of  continuing 
partnership  mechanisms  in  the  form  of 
rulemaking  advisory  committees. 


The  Department  is  also  actively 
engaged  in  the  review  of  existing  rules 
to  determine  whether  they  need  to  be 
revised  or  revoked.  These  reviews  are  in 
accordance  with  section  610  of  the 
Regulatory  Flexibility  Act,  the 
Department’s  regulatory  policies  and 
procedures,  and  Executive  Order  12866. 
This  includes  determining  whether  the 
rules  would  be  more  understandable  if 
they  are  written  using  a  plain  language 
approach.  Appendix  D  to  our  Regulatory 
Agenda  highlights  our  efforts  in  this 
area. 

The  Department  will  also  continue  its 
efforts  to  use  advances  in  technology  to 
improve  its  rulemaking  management 
process.  For  example,  the  Department 
created  an  effective  tracking  system  for 
significant  rulemakings  to  ensure  that 
either  rules  are  completed  in  a  timely 
manner  or  delays  are  identified  and 
fixed.  Through  this  tracking  system,  a 
monthly  report  is  generated.  To  make  its 
efforts  more  transparent,  the  Department 
has  made  this  report  Internet-accessible. 
By  doing  this,  the  Department  is 
providing  valuable  information 
concerning  our  rulemaking  activity  and 
is  providing  information  necessary  for 
the  public  to  evaluate  the  Department’s 
progress  in  meeting  its  commitment  to 
completing  rulemakings  in  a  timely 
manner. 

The  Department  will  continue  to 
place  great  emphasis  on  the  need  to 
complete  high  quality  rulemakings  by 
involving  senior  Departmental  officials 
in  regular  meetings  to  resolve  issues 
expeditiously. 

Office  of  the  Secretary  of 
Transportation  (OST) 

The  Office  of  the  Secretary  (OST) 
oversees  the  regulatory  process  for  the 
Department.  OST  implements  the 
Department’s  regulatory  policies  and 
procedures  and  is  responsible  for 
ensuring  the  involvement  of  top 
management  in  regulatory 
decisionmaking.  Through  the  General 
Counsel’s  office,  OST  is  also  responsible 
for  ensuring  that  the  Department 
complies  with  Executive  Order  12866 
and  other  legal  and  policy  requirements 
affecting  rulemaking,  including  new 
statutes  and  Executive  orders.  Although 
OST’s  principal  role  concerns  the 
review  of  the  Department’s  significant 
rulemakings,  this  office  has  the  lead  role 
in  the  substance  of  projects  concerning 
aviation  economic  rules  and  those 
affecting  the  various  elements  of  the 
Department. 

OST  provides  guidance  and  training 
regarding  compliance  with  regulatory 
requirements  and  process  for  use  by 
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personnel  throughout  the  Department. 
OST  also  plays  an  instrumental  role  in 
the  Department’s  efforts  to  improve  our 
economic  analyses;  risk  assessments; 
regulatory  flexibility  analyses;  other 
related  analyses;  and  data  quality, 
including  peer  reviews. 

OST  also  leads  and  coordinates  the 
Department’s  response  to 
Administration  and  congressional 
proposals  that  concern  the  regulatory 
process.  The  General  Counsel’s  Office 
works  closely  with  representatives  of 
other  agencies,  the  Office  of 
Management  and  Budget,  the  White 
House,  and  congressional  staff  to 
provide  information  on  how  various 
propogals  would  affect  the  ability  of  the 
Department  to  perform  its  safety, 
infrastructure,  and  other  missions. 

OST  amended  its  Air  Carrier  Access 
Act  (ACAA)  rules  to  apply  to  foreign 
carriers  (2105-AC97).  The  final  rule  also 
added  new  provisions  concerning 
passengers  who  use  medical  oxygen  and 
passengers  who  are  deaf  or  hard-of- 
hearing.  The  rule  also  reorganized  and 
updated  the  entire  ACAA  rule. 

During  fiscal  year  2009,  OST  will 
continue  to  focus  its  efforts  on 
enhancing  airline  passenger  protections 
by  requiring  carriers  to  adopt  various 
consumer  service  practices  (2105- 
AB72). 

OST  will  also  continue  its  efforts  to 
help  coordinate  the  activities  of  several 
operating  administrations  that  advance 
the  Department’s  congestion  initiative. 
Specific  rulemakings  concerning 
congestion  relief  can  be  found  under  the 
headings  of  the  operating 
administrations. 

Federal  Aviation  Administration  (FAA) 

The  Federal  Aviation  Administration 
is  charged  with  safely  and  efficiently 
operating  and  maintaining  the  most 
complex  aviation  system  in  the  world. 

It  is  guided  by  its  Flight  Plan  goals — 
Increased  Safety,  Greater  Capacity, 
International  Leadership,  and 
Organizational  Excellence.  It  issues 
regulations  to  provide  a  safe  and 
efficient  global  aviation  system  for  civil 
aircraft,  while  being  sensitive  to  not 
imposing  undue  regulatory  burdens  and 
costs  on  small  businesses.  Activities 
that  may  lead  to  rulemaking  include: 

•  Promotion  and  expansion  of  safety 
information  sharing  efforts  such  as 
FAA-industry  partnerships  and  data- 
driven  safety  programs  that  prioritize 
and  address  risks  before  they  lead  to 
accidents.  Specifically,  FAA  will 
continue  implementing  Commercial 
Aviation  Safety  Team  projects  related 


to  controlled  flight  into  terrain,  loss  of 
control  of  an  aircraft,  uncontained 
engine  failures,  runway  incursions, 
weather,  pilot  decision  making,  and 
cabin  safety.  Some  of  these  projects 
may  result  in  rulemaking  and 
guidance  materials. 

•  Continuing  to  work  cooperatively  to 
harmonize  the  U.S.  aviation 
regulations  with  those  of  other 
countries,  without  compromising 
rigorous  safety  standards.  The  . 
differences  worldwide  in  certification 
standards,  practice  and  procedures, 
and  operating  rules  must  be  identified 
and  minimized  to  reduce  the 
regulatory  burden  on  the  international 
aviation  system.  The  differences 
between  the  FAA  regulations  and  the 
requirements  of  other  nations  impose 
a  heavy  burden  on  U.S.  aircraft 
manufacturers  and  operators. 
Standardization  should  help  the  U.S. 
aerospace  industry  remain 
internationally  competitive.  The  FAA 
continues  to  publish  regulations 
based  on  recommendations  of 
Aviation  Rulemaking  Committees  that 
are  the  result  of  cooperative 
rulemaking  between  the  U.S.  and 
other  countries. 

Top  regulatory  priorities  for  2008- 
2009  include: 

•  Automatic  Dependent  Surveillance  — 
Broadcast  (ADS-B)  Out  equipment 
(2120-AI92) 

The  FAA  is  pursuing  an  ADS-B 
rulemaking  to: 

1.  Accommodate  the  expected  increase 
in  demand  for  air  transportation,  as 
described  in  the  Next  Generation  Air 
Transportation  System  Integrated 
Plan; 

2.  Provide  the  Federal  Aviation 
Administration  with  a  comprehensive 
surveillance  system  that 
accommodates  the  anticipated 
increase  in  operations:  and 

3.  Provide  a  platform  for  additional 
flight  applications  and  services  in  the 
future. 

Lastly,  the  FAA  also  is  continuing 
actions  to  advance  the  Department’s 
congestion  initiative  to  provide  a  long¬ 
term  solution  to  increased  congestion 
and  delay  in  New  York. 

Federal  Highway  Administration 
(FHWA) 

The  Federal  Highway  Administration 
(FHWA)  carries  out  the  Federal  highway 
program  in  partnership  with  State  and 
local  agencies  to  meet  the  Nation’s 
transportation  needs.  The  FHWA’s 
mission  is  to  improve  continually  the 


quality  and  performance  of  our  Nation’s 
highway  system  and  its  intermodal 
connectors. 

Consistent  with  this  mission,  the 
FHWA  will  continue: 

•  With  ongoing  regulatory  initiatives  in 
support  of  its  surface  transportation 
programs: 

•  To  implement  legislation  in  the  least 
burdensome  and  restrictive  way 
possible:  and 

•  To  pursue  regulatory  reform  in  areas 
where  project  development  can  be 
streamlined  or  accelerated, 
duplicative  requirements  can  be 
consolidated,  recordkeeping 
requirements  can  be  reduced  or 
simplified,  and  the  decisionmaking 
authority  of  our  State  and  local 
partners  can  be  increased. 

On  August  10,  2005,  President  George 
W.  Bush  signed  the  Safe,  Accountable, 
Flexible,  and  Efficient  Transportation 
Equity  Act:  A  Legacy  for  Users 
(SAFETEA-LU).  SAFETEA-LU 
authorizes  the  Federal  surface 
transportation  programs  for  highways, 
highway  safety,  and  transit  for  the  five- 
year  period  from  2005-2009.  The  FHWA 
has  analyzed  SAFETEA-LU  and 
identified  a  number  of  congressionally 
directed  rulemakings.  These 
rulemakings  include: 

1 .  Express  Lane  Demonstration  Project 
(2125-AF07): 

2.  Projects  of  National  and  Regional 
Significance  (2125-AF08);  and 

3.  Environmental  Review  of  Activities 
that  Support  the  Deployment  of  ITS 
Projects  (2125-AF15). 

These  rulemakings  are  the  FHWA’s 
top  regulatory  priorities.  Additionally, 
the  FHWA  is  in  the  process  of  reviewing 
all  FHWA  regulations  to  ensure  that 
they  are  consistent  with  SAFETEA-LU 
and  will  update  those  regulations  that 
are  not  consistent  with  this  legislation. 

In  addition,  the  FHWA  is  updating 
the  Department’s  regulation  for  Credit 
Assistance  for  Surface  Transportation 
Projects  at  49  CFR  Part  80  to  incorporate 
changes  to  the  Transportation 
Infrastructure  Finance  and  Innovation 
Act  (TIFIA)  program  made  by 
SAFETEA-LU,  and  to  incorporate  a 
number  of  programmatic  features  which 
the  U.S.  DOT  believes  will  improve  the 
administration  of  the  TIFIA  progam. 

Finally,  the  FHWA  has  completed  the 
rulemaking  that  amends  the  Manual  on 
Uniform  Traffic  Control  Devices 
(MUTCD)  to  include  a  .standard  for 
minimum  maintained  levels  of  traffic 
sign  retroreflectivity  and  methods  to 
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maintain  traffic  sign  retroreflectivity  at 
or  above  these  levels.  This  rulemaking 
(2125- AE98)  addresses  comments 
received  in  response  to  the  Office  of 
Management  and  Budget’s  (OMB’s) 
request  for  regulatory  reform 
nominations  from  the  public.  The  OMB 
is  required  to  submit  an  annual  report 
to  Congress  on  the  costs  and  benefits  of 
Federal  regulations.  The  2002  report 
included  recommendations  for 
regulatory  reform  that  OMB  requested 
froni  the  public.  One  recommendation 
was  that  the  FHWA  should  establish 
standards  for  minimum  levels  of 
brightness  of  traffic  signs.  The  FHWA 
has  identified  this  rulemaking  as 
responsive  to  that  recommendation. 

Federal  Motor  Carrier  Safety 
Administration  (FMCSA) 

The  mission  of  the  Federal  Motor 
Carrier  Safety  Administration  (FMCSA) 
is  to  reduce  crashes,  injuries,  and 
fatalities  involving  commercial  trucks 
and  buses.  A  strong  regulatory  program 
is  a  cornerstone  of  FMCSA’s  compliance 
and  enforcement  efforts  to  advance  this 
safety  mission.  Developing  new  and 
more  effective  safety  regulations  is  key 
to  increasing  safety  on  our  Nation’s 
highways.  FMCSA  regulations  establish 
standards  for  motor  carriers,  drivers, 
vehicles,  and  States  agencies  receiving 
certain  motor  carrier  safety  grants  and 
issuing  commercial  drivers’  licenses. 

FMCSA  continues  to  develop 
regulations  both  mandated  by  Congress 
and  initiated  by  the  Agency  to  increase 
safety.  With  the  anticipated  publication 
in  2009  of  the  final  rule  to  merge  the 
medical  certificate  and  CDL  issuance 
and  renewal  processes,  FMCSA  has 
completed  all  rulemakings  required 
under  the  Motor  Carrier  Safety 
Improvement  Act  of  1999.  Additionally, 
FMCSA  continues  to  address  a 
significant  number  of  rules  required  by 
its  most  recent  reauthorization 
legislation,  Safe,  Accountable,  Flexible, 
and  Efficient  Transportation  Equity  Act: 
A  Legacy  for  Users  (SAFETEA-LU).  The 
Agency  is  committed  to  promulgating 
the  SAFETEA-LU  mandated  rules  while 
continuing  to  make  progress  on  a  large 
and  challenging  rulemaking  agenda. 

In  2008,  FMCSA  anticipates 
completion  of  several  significant 
rulemakings  including  Requirements  for 
Intermodal  Equipment  Providers  and 
Motor  Carriers  and  Drivers  Operating 
Intermodal  Equipment,  Hours  of  Service 
of  Drivers,  New  Entrant  Safety 
Assurance  Process,  and  Electronic  On- 
Board  Recorders.  FMCSA  has  also 
published  notices  of  proposed 
rulemaking  on  Consumer  Complaint 


Information  for  Household  Goods 
Shipments,  Entry  Level  Driver  Training, 
CDL  Learner’s  Permits,  and  the  Agency 
anticipates  publishing  NPRMs  on 
National  Registry  of  Certified  Medical 
Examiners  and  Railroad  Grade  Crossing. 

FMCSA’s  implementation  of 
Comprehensive  Safety  Analysis  2010 
(CSA  2010)  commences  with  the 
rulemaking  Carrier  Safety  Fitness 
Determination  (RIN  2126-ABll).  The 
Agency  continues  work  on  its  CSA  2010 
initiative,  which  will  improve  the  way 
FMCSA  conducts  compliance  and 
enforcement  operations  over  the  coming 
years.  CSA  2010’s  goal  is  to  improve 
large  truck  and  bus  safety  by  assessing 
a  wider  range  of  safety  performance  data 
of  a  larger  segment  of  the  motor  carrier 
industry  through  an  array  of  progressive 
compliance  interventions.  FMCSA  is 
targeting  2010  for  deployment  of  this 
new  operational  model.  The  Agency 
anticipates  that  the  impacts  of  CSA  2010 
and  its  associated  rulemakings  will 
contribute  further  to  the  Agency’s 
overall  goal  of  decreasing  CMV-related 
fatalities  and  injuries. 

FMCSA’s  Regulatory  Plan  includes  a 
number  of  rules  that  are  high  priorities 
for  the  Agency  because  they  would  have 
a  positive  impact  on  safety.  Among  the 
rulemakings  included  in  the  plan  are; 

(1)  Carrier  Safety  Fitness  Determination 
(RIN  2126-ABll),  (2)  National  Registry 
of  Certified  Medical  Examiners  (RIN 
2126-AA97),  and  (3)  Commercial 
Driver’s  License  Testing  and 
Commercial  Learner’s  Permit  Standard 
(RIN  2126-AB02). 

Together  these  priority  rules  will  help 
to  substantially  improve  commercial 
motor  vehicle  (CMV)  safety  on  our 
nation’s  highways  by  improving 
FMCSA’s  ability  to  provide  safety 
oversight  of  motor  carriers  and  drivers. 
For  example,  the  Commercial  Driver’s 
License  Testing  and  Learner’s  Permit 
rulemaking  (RIN  2126-AB02)  would 
revise  commercial  driver’s  license 
testing  and  require  new  minimum 
Federal  standards  for  States  to  issue 
commercial  learner’s  permits.  The 
National  Registry  of  Certified  Medical 
Examiners  rulemaking  (RIN  2126-AA97) 
would  establish  training  and  testing 
requirements  for  healthcare 
professionals  who  issue  medical 
certificates  to  truck  and  bus  drivers. 

In  order  to  manage  its  rulemaking 
agenda,  FMCSA  continues  to  involve 
senior  agency  leaders  at  the  earliest 
stages  of  its  rulemakings,  and  continues 
to  refine  its  regulatory  development 
process.  The  Agency  also  holds  senior 
executives  accountable  for  meeting 
deadlines  for  completing  rulemakings. 


National  Highway  Traffic  Safety 
Administration  (NHTSA) 

The  statutory  responsibilities  of  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  relating  to 
motor  vehicles  include  reducing  the 
number  of,  and  mitigating  the  effects  of, 
motor  vehicle  crashes  and  related 
fatalities  and  injuries;  providing  safety 
performance  information  to  aid 
prospective  purchasers  of  vehicles, 
child  restraints,  and  tires;  and 
improving  automotive  fuel  efficiency. 
NHTSA  pursues  policies  that  encourage 
the  development  of  non-regulatory 
approaches  when  feasible  in  meeting  its 
statutory  mandates.  It  issues  new 
standards  and  regulations  or 
amendments  to  existing  .standards'and 
regulations  when  appropriate.  It  ensures 
that  regulatory  alternatives  reflect  a 
careful  assessment  of  the  problem  and  a 
comprehensive  analysis  of  the  benefits, 
costs,  and  other  impacts  associated  with 
the  proposed  regulatory  action.  Finally, 
it  considers  alternatives  consistent  with 
the  Administration’s  regulatory 
principles. 

NHTSA  continues  to  pursue  the  high 
priority  vehicle  safety  area  of  occupant 
protection  in  rollover  events.  The  Safe, 
Accountable,  Flexible,  and  Efficient 
Transportation  Equity  Act  of  2005 
(SAFETEA-LU)  calls  for  a  final  rule  that 
establishes  a  new  performance  standard 
to  reduce  complete  and  partial  ejections 
of  vehicle  occupants  from  outboard 
seating  positions  during  FY  2009. 

NHTSA  will  also  continue  its  efforts 
to  publish  a  final  rule  setting  corporate 
average  fuel  economy  (CAFE)  standards 
for  Model  Years  2011-2015  for  both  cars 
and  light  trucks. 

In  addition  to  numerous  programs 
that  focus  on  the  safe  performance  of 
motor  vehicles,  the  agency  is  engaged  in 
a  variety  of  programs  to  improve  driver 
and  occupant  behavior.  These  programs 
emphasize  the  human  aspects  of  motor 
vehicle  safety  and  recognize  the 
important  role  of  the  States  in  this 
common  pursuit.  NHTSA  has  identified 
two  high  priority  areas:  safety  belt  use 
and  impaired  driving.  To  address  these 
issue  areas,  the  agency  is  focusing 
especially  on  three  strategies — 
conducting  highly  visible,  well 
publicized  enforcement;  supporting 
prosecutors  who  handle  impaired 
driving  cases  and  expanding  the  use  of 
DWI/Drug  Courts,  which  hold  offenders 
accountable  for  receiving  and 
completing  treatment  for  alcohol  abuse 
and  dependency;  and  the  adoption  of 
alcohol  screening  and  brief  intervention 
by  medical  and  health  care 
professionals.  Other  behavioral  efforts 
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encourage  child  safety-seat  use;  combat 
excessive  speed  and  aggressive  driving; 
improve  motorcycle,  bicycle,  and 
pedestrian  safety;  and  provide  consumer 
information  to  the  public. 

Federal  Railroad  Administration  (FRA) 

The  Federal  Railroad  Administration 
(FRA)  exercises  regulatory  authority 
over  all  areas  of  railroad  safety, 
fashioning  regulations  that  have 
favorable  benefit-to-cost  ratios  and  that, 
vuhere  feasible,  incorporate  flexible 
performance  standards  and  require 
cooperative  action  by  all  affected 
parties.  In  order  to  foster  an 
environment  for  collaborative 
rulemaking,  FRA  established  the 
Railroad  Safety  Advisory  Committee 
(RSAC).  The  purpose  of  the  RSAC  is  to 
develop  consensus  recommendations 
for  regulatory  action  on  issues  referred 
to  it  by  FRA.  Where  consensus  is 
achieved,  and  FRA  believes  the 
consensus  recommendations  serve  the 
public  interest,  the  resulting  rule  is  very 
likely  to  be  better  understood,  more 
widely  accepted,  more  cost-beneficial, 
and  more  correctly  applied.  Where 
consensus  cannot  be  achieved,  however, 
FRA  will  fulfill  its  regulatory  role 
without  the  benefit  of  the  RSAC’s 
recommendations.  The  RSAC  meets 
regularly,  and  its  working  groups  are 
actively  addressing  the  following  tasks: 
(1)  the  development  of  safety  standards 
for  handling  railroad  equipment  to 
reduce  the  number  of  human  factor 
caused  accidents;  (2)  revisions  to  the 
locomotive  safety  standards;  (3)  the 
development  of  passenger  train 
emergency  systems;  (4)  establishing 
medical  standards  for  railroad  personnel 
in  safety  critical  functions. 

On  Oct.  16,  2008,  FRA  provided 
regulatory  relief  by  adopting  a  rule 
regarding  Electronically  Controlled 
Pneumatic  Brake  System 
Implementation  (2130-AB84).  This 
rulemaking  established  criteria  for., 
operating  trains  equipped  with 
Electronically  Controlled  Pneumatic 
Brake  System  technology. 

Lastly,  FRA  will  continue  its  work  to 
ensure  the  long-term  sustainability  of 
the  Railroad  Rehabilitation  and 
Improvement  Financing  (RRIF)  Program. 
This  would  be  accomplished  by 
amending  the  eligibility  and  application 
form  and  content  criteria  in  the 
regulations  to  promote  competition  in 
the  railroad  industry,  and  reduce  the 
risk  of  default  for  applicants  and  the 
Government  (2130- AB91). 


Federal  Transit  Administration  (FTA) 

The  Federal  Transit  Administration 
(FTA)  provides  financial  assistance  to 
State  and  local  governments  for  public 
transportation  purposes.  The  regulatory 
activity  of  FTA  focuses  on  establishing 
the  terms  and  conditions  of  Federal 
financial  assistance  available  under  the 
Federal  transit  laws. 

FTA’s  policy  regarding  regulations  is 
to: 

•  Implement  statutory  authorities  in 
ways  that  provide  the  maximum  net 
benefits  to  society; 

•  Keep  paperwork  requirements  to  a 
minimum; 

•  Allow  for  as  much  local  flexibility 
and  discretion  as  is  possible  within 
the  law; 

•  Ensure  the  most  productive  use  of 
limited  Federal  resources; 

•  Protect  the  Federal  interest  in  local 
investments;  and 

•  Incorporate  good  management 
principles  into  the  grant  management 
process. 

As  public  transportation  needs  have 
changed  over  the  years,  so  have  the 
requirements  for  Federal  financial 
assistance  under  the  Federal  transit  laws 
and  related  statutes.  As  a  result  of  the 
reauthorization  legislation,  the  FTA’s 
regulatory  activity  includes  a  number  of 
substantive  rulemakings.  A  few  of  those 
rulemakings  are  explicitly  mandated  by 
the  statute.  Others  will  become 
necessary  simply  to  make  amendments 
to  current  regulations  to  make  them  . 
consistent  with  the  statute.  FTA’s 
regulatory  priorities  for  the  coming  year 
will  be  reflective  of  the  directives  and 
the  programmatic  priorities  established 
by  the  statute. 

Although  FTA  has  been  directed  by 
Congress  to  delay  its  initiatives  with  the 
New  Starts/Small  Starts  (2132-AA81) 
project,  during  FY  2009,  FTA  will 
continue  to  assess  how  the  agency  can 
effectively  support  the  Department’s 
congestion  initiatives  by  continuing  its 
focus  on  methods  that  would  encourage 
increased  ridership. 

Maritime  Administration  (MARAD) 

The  Maritime  Administration 
(MARAD)  administers  Federal  laws  and 
programs  designed  to  promote  and 
maintain  a  U.S.  merchant  meirine 
capable  of  meeting  the  Nation’s 
shipping  needs  for  both  national 
security  and  domestic  and  foreign 
commerce. 

MARAD  administers  the  Deepwater 
Port  Act  of  1974,  as  amended  (DWPA, 


33  U.S.C.  §  1501  et  seq.),  which 
established  a  licensing  system  for 
ownership,  construction,  and  operation 
of  oil  and  natural  gas  deepwater  port 
(DWP)  structures  located  seaward  of 
U.S.  territorial  waters.  The  DWPA 
authorizes  the  Secretary  of 
Transportation,  and  by  delegation  the 
Maritime  Administration,  to  issue 
licenses  for  deepwater  ports. 

By  its  delegated  authority,  MARAD  is 
responsible  for  determining  the 
financial  Capability  of  potential 
licensees,  rendering  citizenship 
determinations  for  ownership,  and 
securing  operational  and 
decommissioning  guarantees  for 
deepwater  port  projects.  In  Concert  with 
the  U.S.  Coast  Guard  (USCG)  and  other 
cooperating  federal  agencies,  MARAD 
prepares  a  Record  of  Decision  (ROD)  for 
each  application.  Through  the 
administration  of  the  DWPA,  the 
Maritime  Administration  plays  a  vital 
role  in  meeting  Presidential  energy 
directives,  protecting  the  environment, 
building  local  economies,  and 
improving  mobility,  safety,  and  security 
in  our  Nation’s  oceans  and  ports. 

MARAD’s  other  regulatory  objectives 
and  priorities  reflect  the  Agency’s 
responsibility  of  ensuring  the 
availability  of  adequate  and  efficient 
water  transportation  services  for 
American  shippers  and  consumers.  To 
advance  these  objectives,  MARAD 
issues  regulations,  which  are  principally 
administrative  and  interpretive  in 
nature. 

MARAD’s  regulatory  priorities  are  to 
update  existing  regulations  and  to 
reduce  unnecessary  burden  on  the 
public.  This  fall,  the  Agency  will 
implement  its  new  America’s  Marine 
Highway  regulation  in  response  to  the 
enactment  of  the  Energy  Independence 
and  Security  Act  of  2007  (Pub.  L.  110- 
140)  which  directs  the  Secretary  of 
Transportation  to  establish  a  short  sea 
transportation  program  and  designate 
short  sea  transportation  projects  to 
mitigate  landside  congestion.  Finally, 
during  FY  2009,  MARAD  will  focus  on 
revising  its  cargo  preference  regulations. 

Pipeline  and  Hazardous  Materials 
Safety  Administration  (PHMSA) 

The  Pipeline  and  Hazardous  Materials 
Safety  Administration  (PHMSA)  has 
responsibility  for  rulemaking  under  two 
programs.  Through  the  Associate 
Administrator  for  Hazardous  Materials 
Safety,  PHMSA  administers  regulatory 
programs  under  Federal  hazardous 
materials  transportation  law  and  the 
Federal  Water  Pollution  Control  Act,  as 
amended  by  the  Oil  Pollution  Act  of  ' 
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1990.  Through  the  Associate 
Administrator  for  Pipeline  Safety, 
PHMSA  administers  regulatory 
programs  under  the  Federal  pipeline 
safety  laws  and  the  Federal  Water 
Pollution  Control  Act,  as  amended  hy 
the  Oil  Pollution  Act  of  1990. 

PHMSA  will  continue  to  work  toward 
the  elimination  of  deaths  and  injuries 
associated  with  the  transportation  of 
hazardous  materials  by  all 
transportation  modes,  including 
pipeline.  We  will  use  data  to  fOcus  our 
efforts  on  the  prevention  of  high-risk 
incidents,  particularly  those  of  high 
consequence  to  people  and  the 
environment.  PHMSA  will  use  all 
available  agency  tools  to  assess  data; 
evaluate  alternative  safety  strategies, 
including  regulatory  strategies  as 
necessary  and  appropriate;  target 
enforcement  efforts;  and  enhance 
outreach,  public  education,  and  training 
to  promote  safety  outcomes.  For 
maximum  effectiveness,  we  will  work 
closely  with  other  DOT  safety  agencies 
and  other  federal.  State  and  local 
agencies  to  bring  together  stakeholders 
who  can  contribute  to  safety  solutions. 

PHMSA  will  continue  to  focus  its 
safety  efforts  on  the  resolution  of 
highest  priority  risks,  including  those 
posed  by  the  air  transportation  of 
hazardous  materials  and  bulk 
transportation  of  high  hazard  materials. 
In  addition,  PHMSA  is  working  with 
FAA  to  assess  safety  risks  associated 
with  the  transportation  by  aircraft  of 
hazardous  materials  in  non-bulk 
packagings.  To  enhance  aviation  safety, 
the  two  agencies  are  seeking  to  identify 
cost-effective  solutions  that  can  be 
implemented  to  reduce  incident  rates 
and  potentially  detrimental 
consequences  without  placing 
unnecessary  burdens  on  the  regulated 
community.  To  address  the  risks  posed 
by  the  bulk  transportation  of  high-risk 
hazardous  materials,  PHMSA  in 
conjunction  with  FRA  plans  to  issue  a 
final  rule  incorporating  effective 
strategies  for  maintaining  tank  car 
integrity  during  rail  incidents,  with  a 
particular  focus  on  the  containment  of 
lethal  compressed  gases  in  high 
pressure  tank  cars.  Additionally,  to 
address  the  need  for  an  overall  national 
program  to  enhance  rail  security. 


PHMSA  is  working  with  FRA  and  TSA 
to  issue  a  final  rule  addressing  the  safe 
and  secure  transportation  of  hazardous 
materials  transported  in  commerce  by 
rail.  In  addition,  we  would  adopt  a  new 
requirement  for  rail  carriers  to  inspect 
placarded  hazardous  materials  rail  cars 
for  signs  of  tampering  or  suspicious 
items,  including  improvised  explosive 
devices  {2137-AE02). 

PHMSA  will  continue  to  look  for 
ways  to  reduce  the  regulatory  burden  on 
hazardous  materials  shippers  and 
carriers,  consistent  with  our  overall 
safety  goals.  For  example,  PHMSA  is 
conducting  a  comprehensive  review  of 
special  permits  to  identify  those  with 
demonstrated  safety  records  that  should 
be  adopted  as  regulations  of  general 
applicability.  We  will  continue  to 
review  regulatory  standards  to  ensure 
they  are  necessary,  easy  to  understand, 
contemporary  and  enforceable. 

Over  the  next  year,  PHMSA  expects  to 
complete  its  integrity  management 
initiative  by  adding  integrity 
map.agement  regulations  applicable  to 
gas  distribution  pipelines.  Integrity 
management  regulations  require 
pipeline  operators  to  establish  risk- 
based  programs  that  focus  increased 
safety  attention  on  portions  of  pipeline 
posing  the  highest  risk  (2137-AE15). 

Research  and  Innovative  Technology 
Administration  (RITA) 

The  Research  and  Innovative 
Technology  Administration  (RITA) 
seeks  to  identify  and  facilitate  solutions 
to  the  challenges  and  opportunities 
facing  America’s  transportation  system 
through; 

•  Coordination,  facilitation,  and  review 
of  the  Department’s  research  and 
development  programs  and  activities; 

•  Providing  multi-modal  expertise  in 
transportation  and  logistics  research, 
analysis,  strategic  planning,  systems 
engineering  and  training; 

•  Advancement,  and  research  and 
development,  of  innovative 
technologies,  including  intelligent 
transportation  systems; 

•  Comprehensive  transportation 
statistics  research,  analysis,  and 
reporting; 


•  Education  and  training  in 

transportation  and  transportation- 

related  fields;  and 

•  Managing  the  activities  of  the  John  A. 

Volpe  National  Transportation 

Systems  Center. 

Through  its  Bureau  of  Transportation 
Statistics,  RITA  collects,  compiles, 
analyzes,  and  makes  accessible 
information  on  the  Nation’s 
transportation  system.  RITA  collects 
airline  financial,  traffic,  and  operating 
statistical  data,  including  on-time  flighi 
performance  data.  This  information 
gives  the  Government  consistent  and 
comprehensive  economic  and  market 
data  on  airline  operations  and  is  used  in 
supporting  policy  initiatives, 
negotiating  international  bilateral 
aviation  agreements,  awarding  . 
international  route  authorities,  and 
meeting  international  treaty  obligations. 

Through  its  Intelligent  Transportation 
Systems  Joint  Program  Office  (ITS/JPO), 
RITA  develops  new  regulations  as 
appropriate,  in  coordination  with  OST 
and  other  DOT  operating 
administrations,  to  enable  deployment 
of  ITS  research  and  technology  results. 

Through  its  Volpe  National 
Transportation  Systems  Center,  RITA 
provides  a  comprehensive  range  of 
engineering  expertise,  and  qualitative 
and  quantitative  assessment  services, 
focused  on  applying,  maintaining  and 
increasing  the  technical  body  of 
knowledge  to  support  DOT  operating 
administration  regulatory  activities. 

Through  its  Transportation  Safety 
Institute,  RITA  designs,  develops, 
conducts  and  evaluates  training  and 
technical  assistance  programs  in 
transportation  safety  and  security  to 
support  DOT  operating  administration 
regulatory  implementation  and 
enforcement  activities. 

RITA’S  regulatory  priorities  are  to 
assist  OST  and  all  DOT  operating 
administrations  in  updating  existing 
regulations  by  applying  research, 
technology  and  analytical  results;  to 
provide  reliable  information  to 
transportation  system  decision  makers; 
and  to  provide  safety  regulation 
implementation  and  enforcement 
training. 
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QUANTIFIABLE  COSTS  AND  BENEFITS  OF  RULEMAKINGS 
ON  THE  2008-2009  DOT  REGULATORY  PLAN 

This  chart  does  not  account  for  non-quantifiable  benefits,  which  are  often  substantial 


Agency/RIN 

Number 

Title 

Stage 

Quantifiable  Costs 
Discounted  2007  $ 
(Millions) 

'  Quantifiable 
Benefits 

Discounted  2007  $ 
(Millions) 

OST 

2105-AD72 

Enhancing  Airline  Passenger  Protections 

NPRM  11/08 

TBD 

TBD 

Total  for  OST 

0 

0 

FAA 

. 

2120-AI92 

Automatic  Dependent  Surveillance  -  Broadcast  (ADS-B)  Out 

ARC 

Recommendation 

11/08 

3,010 

2,660 

Total  for  FAA 

3,010 

2,660 

FMCSA 

- 

2126-AA97 

National  Registry  of  Certified  Medical  Examiners 

NPRM  12/08 

658 

1,014 

2126-AB02 

Commercial  Driver’s  Licenses  and  Learner’s  Permit 

FR  09/09 

30 

71 

2126-AB11 

Carrier  Safety  Fitness  Determination 

NPRM  12/08 

TBD 

TBD 

Total  for  FMCSA 

- 

688 

1,085 

NHTSA 

2127-AK23 

Ejection  Mitigation 

NPRM  04/09 

TBD 

Total  for  NHTSA 

0 

PHMSA 

2137-AE15 

Pipeline  Safety:  Distribution  Integrity  Management 

FR  06/09 

1,484 

2,691 

Total  for  PHMSA 

1,484 

2,691 

TOTAL  FOR  DOT 

5,182 

6,436 

Notes: 

Estimated  values  are  shown  after  rounding  to  the  nearest  $1  million  and  represent  discounted  present  values  assuming  a  discount  rate  of  7  percent. 

Costs  and  benefits  of  rulemakings  may  be  forecast  over  varying  periods.  Although  the  forecast  periods  will  be  the  same  for  any  given  njlemaking.  comparisons  between  proceedings 
should  be  made  cautiously. 

The  Department  of  Transportation  generally  assumes  that  there  are  economic  benefits  to  avoiding  a  fatality  of  $5.8  million.  That  economic  value  is  included  as  pari  of  the  benefits  esti¬ 
mates  shown  in  the  chart.  As  noted  above,  we  have  made  no  effort  to  include  the  non-quantifiable  benefits. 

DOT — Office  of  the  Secretary  (OST)  Abstract:  Statement  of  Need: 


PROPOSED  RULE  STAGE 


90.  ^ENHANCING  AIRLINE 
PASSENGER  PROTECTIONS 

Priority: 

Other  Significant 

Legal  Authority: 

49  use  40101;  49  USC  41702;  49  USC 
41712 

CFR  Citation: 

14  CFR  234;  14  CFR  253;  14  CFR  259; 
14  CFR  399 

Legal  Deadline: 

None 


This  rulemaking  would  propose  to 
enhance  airline  passenger  protections 
in  the  following  ways:  (1)  require 
carriers  to  adopt  contingency  plans  for 
lengthy  tarmac  delays  and  to 
incorporate  these  plans  in  their 
contracts  of  carriage,  (2)  require  carriers 
to  respond  to  consumer  problems,  (3) 
declare  the  operation  of  flights  that 
remain  chronically  delayed  to  be  an 
unfair  and  deceptive  practice  and  an 
unfair  method  of  competition,  (4) 
require  carriers  to  publish  delay  data 
on  their  websites,  and  (5)  require 
carriers  to  adopt  customer  service 
plans,  incorporate  these  in  their 
contracts  of  carriage,  and  audit  their 
adherence  to  their  plans. 


This  rule  is  needed  to  provide 
consumers  with  more  information  and 
protections  to  minimize  the  adverse 
consequences  of  air  travel  delays  and 
cancellations.  The  Department’s  Office 
of  the  Inspector  General  has 
recommended  that  the  Department  take 
specific  action  to  improve  the  air  travel 
environment  for  passengers  and 
Congress  has  proposed  legislation  to 
improve  airline  passenger  protections. 

Summary  of  Legal  Basis: 

The  Department  has  authority  and 
responsibility  under  49  USC  41712,  in 
concert  with  49  USC  40101(aK4)  and 
40101(a)(9)  and  49  USC  41702,  to 
protect  consumer  ft’om  unfair  and 
deceptive  practices  and  to  ensure  safe 
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and  adequate  service  in  air 
transportation. 

Alternatives: 

The  main  alternative  would  be  to  take 
no  regulatory  action  to  address  the 
increasing  number  of  passengers  who 
are  dissatisfied  with  airline  service  as 
a  result  of  recent  marathon  tarmac 
waits  and  the  epidemic  of  flight  delays, 
and  to  rely  on  the  airlines  to  regulate 
themselves. 

Anticipated  Cost  and  Benefits: 

The  rule  is  estimated  to  cost  $5.6 
million  and  result  in  benefits  of  $14.1 
million  per  year  (at  a  7  percent 
discount  rate). 

Risks: 

The  risk  of  not  taking  regulatory  action 
would  be  a  continuation  of  the 
dissatisfaction  and  frustration 
passengers  have  with  the  air  travel 
environment. 


Timetable: 


Action 

Date 

FR  Cite 

ANPRM 

11/20/07 

72  FR  65233 

ANPRM  Comment 
Period  End 

01/22/08 

Clarification 

Concerning 

ANPRM 

03/05/08 

73  FR  11843 

NPRM 

11/00/08 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

URL  For  More  Information: 

www.regulations.gov 

URL  For  Public  Comments: 

www.regulations.gov 

Agency  Contact: 

Blaine  A.  Workie 
Attorney 

Department  of  Transportation 
Office  of  the  Secretary 
1200  New  Jersey  Avenue  SE 
Washington,  DC  20590 
Phone:  202  366-9342 
TDD  Phone:  202-755-7687 
Fax:  202  366-7152 
Email:  blane.workie@ost.dot.gov 


DOT — Federal  Aviation  Administration 
(FAA) 


PROPOSED  RULE  STAGE 


91.  +AUTOMATIC  DEPENDENT 
SURVEILLANCE— BROADCAST 
(ADS-B)  EQUIPAGE  MANDATE  TO 
SUPPORT  AIR  TRAFFIC  CONTROL 
SERVICE 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  Authority: 

49  use  1155;  49  USC  40103;  49  USC 
40113;  49  USC  40120;  49  USC  44101; 
49  USC  44111;  49  USC  44701;  49  USC 
44709;  49  USC  44711;  49  USC  44712; 
49  USC  44715;  49  USC  44716;  49  USC 
44717;  49  USC  44722;  49  USC  46306; 
49  USC  46315;  49  USC  46316;  49  USC 
46504;  49  USC  46506  to  46507;  49  USC 
47122;  49  USC  47508;  49  USC  47528 
to  47531;  49  USC  106(g);  Articles  12 
and  29  of  61  Stat.  1180 

CFR  Citation: 

14  CFR  91 
Legal  Deadline: 

None 

Abstract: 

This  rulemaking  would  require 
Automatic  Dependent  Surveillance — 
Broadcast  (ADS-B)  Out  equipment  on 
aircraft  to  operate  in  certain  classes  of 
airspace  within  the  United  States 
National  Airspace  System.  The 
rulemaking  is  necessary  to 
accommodate  the  expected  increase  in 
demand  for  air  transportation,  as 
described  in  the  Next  Generation  Air 
Transportation  System  Integrated  Plan. 
The  intended  effect  of  this  rule  is  to 
provide  the  Federal  Aviation 
Administration  with  a  comprehensive 
surveillance  system  that  accommodates 
the  anticipated  increase  in  operations 
and  would  provide  a  platform  for 
additional  flight  applications  and 
services. 

Statement  of  Need: 

Congress  has  tasked  the  FAA  with 
creating  the  Next  Generation  Air 
Transportation  System  (NextGen)  to 
accommodate  the  projected  increase  in 
demand  for  air  traffic  services.  The 
current  FAA  surveillance  system  will 
not  be  able  to  maintain  the  same  level 
of  service  as  operations  continue  to 
grow. 


Summary  of  Legal  Basis: 

This  rulemaking  is  promulgated  under 
the  authority  described  in  49  USC 
subtitle  VII,  part  A,  subpart  I,  section 
40103,  Sovereignty  and  use  of  airspace, 
and  subpart  III,  section  44701,  General 
requirements.  Under  section  40103,  the 
FAA  is  charged  with  prescribing 
regulations  on  the  flight  of  aircraft, 
including  regulations  on  safe  altitudes, 
navigating,  protecting,  and  identifying 
aircraft,  and  the  safe  and  efficient  use 
of  the  navigable  airspace.  Under  section 
44701,  the  FAA  is  charged  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce. 

Alternatives: 

The  FAA  considered  the  following 
alternatives  before  proceeding  with  this 
rulemaking: 

1.  Status  quo.  The  FAA  rejected  the 
status  quo  alternative  because  the 
ground  based  radars  tracking  congested 
flyways  and  passing  information  among 
the  control  centers  for  the  duration  of 
the  flights  is  becoming  operationally 
obsolete.  The  current  system  is  not 
efficient  enough  to  accommodate  the 
estimated  increases  in  air  traffic,  which 
would  result  in  mounting  delays  or 
limitations  in  service  for  many  areas. 

2.  Multilateration.  Multilateration  is  a 
separate  type  of  secondary  surveillance 
system  that  is  not  radar  and  has  limited 
deployment  in  the  U.S.  At  a  minimum, 
multilateration  requires  upwards  of 
four  ground  stations  to  deliver  the  same 
volume  of  coverage  and  integrity  of 
information  as  ADS-B,  due  to  the  need 
to  “triangulate”  the  aircraft’s  position. 
Multilateration  meets  the  need  for 
accurate  surveillance  but  the  total  life 
cycle  system  costs  is  very  high. 

3.  Exemption  to  small  air  carriers.  This 
alternative  would  mean  that  small  air 
carriers  would  rely  on  the  status  quo 
ground  based  radars  tracking  their 
flights  and  passing  information  among 
the  control  centers  for  the  duration  of 
the  flights.  This  alternative  would 
require  compliance  costs  to  continue 
for  the  commissioning  of  radar  sites. 

Air  traffic  controller  workload  and 
training  costs  would  increase  having  to 
employ  two  systems  in  tracking  aircraft. 
Small  entities  may  request  ATC 
deviations  prior  to  operating  in  the 
airspace  affected  by  this  proposal.  It 
would  also  be  contrary  to  our  policy 
for  one  level  of  safety  in  part  121 
operations  to  exclude  certain  operators 
simply  because  they  are  small  entities. 


RIN:  2105-AD72 


Federal  Register/ Vol.  73,  No.  227 /Monday,  November  24,  2008 /The  Regulatory  Plan 


71237 


Thus,  this  alternative  is  not  considered 
to  be  acceptable. 

Anticipated  Cost  and  Benefits: 

The  estimated  cost  of  this  proposed 
rule  ranges  from  a  low  of  $1.31  billion 
to  a  high  of  $7.51  billion.  The 
estimated  quantified  potential  benefits 
of  the  proposed  rule  are  $8.11  billion 
and  primarily  result  from  fuel, 
operating  cost  and  time  savings  from 
more  efficient  flights.  On  a  present 
value  basis  costs  range  from  $1.0 
billion  to  $3.95  billion,  with  benefits 
estimated  at  $2.02  billion  (using  a  7% 
discount  rate). 

Risks: 

The  demand  for  air  travel  is  expected 
to  double  within  the  next  20  years. 
Current  FAA  projections  are  that  by 
2025,  operations  will  grow  to  more 
than  half  a  million  departures  and 
arrivals  per  year  at  approximately  16 
additional  airports.  The  present  air 
traffic  control  system  will  be  unable  to 
handle  this  level  of  growth.  Not  only 
will  the  current  method  of  handling 
traffic  flow  not  be  able  to  adapt  to  the 
highest  volume  and  density  for  future 
operations,  but  the  nature  of  the  new 
growth  may  be  problematic,  as  future 
aviation  activity  will  be  much  more 
diverse  than  it  is  today.  A  shift  of  2 
percent  of  today’s  commercial 
passengers  to  very  light  jets  that  seat 
4-6  passengers  would  result  in  triple 
the  number  of  flights  necessary  to  carry 
the  same  number  of  passengers. 
Furthermore,  the  challenges  grow  with 
the  advent  of  other  non-conventional 
aircraft,  such  as  the  LJAS. 

Timetable: 


Action 

1 

Date 

FR  Cite 

NPRM 

10/05/07 

72  FR  56947 

NPRM  Extension  of 

11/19/07 

72  FR  64966 

Comment  Period 

End 

NPRM  Comment 

01/03/08 

Period  End 

Extended  Comment 

03/03/08 

Period  End 

NPRM  Comment 

10/02/08 

73  FR  57270 

Period  Reopened 

Comment  Period  End 

11/03/08 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

“Businesses 

Government  Levels  Affected: 

None 


International  Impacts: 

This  regulatory  action  will  be  likely  to 
have  international  trade  and  investment 
effects,  or  otherwise  be  of  international 
interest. 

Additional  Information: 

Project  number  ATO-06-552-R. 

URL  For  More  Information: 
www.reguiations.gov 
URL  For  Public  Comments: 
www.regulations.gov 
Agency  Contact: 

Vincent  Capezzuto 
Terminal  Program  Operations 
Department  of  Transportation 
Federal  Aviation  Administration 
800  Independence  Avenue,  SW 
Washington,  DC  20591 
Phone:  202  385-8637 
Email:  vincent.capezzuto@faa.gov 

RIN:  2120-AI92 


DOT — Federal  Motor  Carrier  Safety 
Administration  (FMCSA) 


PROPOSED  RULE  STAGE 


92.  +NATIONAL  REGISTRY  OF 
CERTIFIED  MEDICAL  EXAMINERS 

Priority: 

Other  Significant.  Major  under  5  USC 
801. 

Unfunded  Mandates: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 

Legal  Authority: 

Sec.  4116  of  PL  109-59  (2005);  49  USC 
31136(a);  49  USC  31149(d) 

CFR  Citation: 

49  CFR  390;  49  CFR  391 

Legal  Deadline; 

Final,  Statutory,  August  10,  2006,  Final 
Rule. 

Abstract; 

This  rulemaking  would  establish 
training,  testing  and  certification 
standards  for  medical  examiners 
responsible  for  certifying  that  interstate 
commercial  motor  vehicle  drivers  meet 
established  physical  qualifications 
standards:  provide  a  database  (or 
National  Registry)  of  medical  examiners 
that  meet  the  prescribed  standards  for 
use  by  motor  carriers,  drivers,  and 
Federal  and  State  enforcement 


personnel  in  determining  whether  a 
medical  examiner  is  qualifred  to 
conduct  examinations  of  interstate 
truck  and  bus  drivers;  and  require 
medical  examiners  to  transmit 
electronically  to  FMCSA  the  name  of 
the  driver  and  a  numerical  identifier 
for  each  driver  that  is  examined.  The 
rulemaking  would  also  establish  the 
process  by  which  medical  examiners 
that  fail  to  meet  or  maintain  the 
minimum  standards  would  be  removed 
from  the  National  Registry.  This  action 
is  in  response  to  section  4116  of  Safe, 
Accountable,  Flexible,  Efficient, 
Transportation  Equity  Act:  A  Legacy  for 
Users. 

Statement  of  Need: 

In  enacting  the  Safe,  Accountable, 
Flexible,  Efficient  Transportation 
Equity  Act:  A  Legacy  for  Users 
(SAFETEA-LU)  [Pub.  L.  109-59,  August 
10,  2005],  Congress  recognized  the  need 
to  improve  the  quality  of  the  medical 
certification  of  drivers.  SAFETEA-LU 
addresses  the  requirement  for  medical 
examiners  to  receive  training  in 
physical  examination  standards  and  be 
listed  on  a  national  registry  of  medical 
examiners  as  one  step  toward 
improving  the  quality  of  the 
commercial  motor  vehicle  (CMV)  driver 
physical  examination  process  and  the 
medical  fitness  of  CMV  drivers  to 
operate  CMVs.  The  safety  impact  will 
result  from  ensuring  that  medical 
examiners  have  completed  training  and 
testing  to  demonstrate  that  they  fully 
understand  FMCSA’s  physical 
qualifications  standards  and  are  capable 
of  applying  those  standards 
consistently,  thereby  decreasing  the 
likelihood  that  a  medically  unqualified 
driver  may  obtain  a  medical  certificate. 

Summary  of  Legal  Basis: 

The  fundamental  legal  basis  for  the 
NRCME  program  comes  from  49  U.S.C. 
31149(d),  which  requires  FMCSA  to 
establish  and  maintain  a  current 
national  registry  of  medical  examiners 
that  are  qualified  to  perform 
examinations  of  CMV  drivers  and  to 
issue  medical  certificates.  FMCSA  is 
required  to  remove  from  the  registry 
any  medical  examiner  who  fails  to  meet 
or  maintain  qualifications  established 
by  FMCSA.  In  addition,  in  developing 
its  regulations,  FMCSA  must  consider 
both  the  effect  of  driver  health  on  the 
safety  of  CMV  operations  and  the  effect 
of  such  operations  on  driver  health,  49 
U.S.C.  31136(a). 
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Alternatives: 

The  rulemaking  is  statutorily  mandated. 
Thus,  the  Agency  must  establish  the 
National  Registry. 

Anticipated  Cost  and  Benefits: 

We  estimated  10  year  costs  (discounted 
at  7  percent)  at  $586,969,000,  total 
benefits  at  $662,130,000,  and  net 
benefits  over  10  years  at  $75,161,000. 

Risks: 

FMCSA  has  not  yet  fully  assessed  the 
risks  that  might  be  associated  with  this 
activity. 

Timetable: 

Action  Date  FR  Cite 

NPRM  i^^od/ds 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

None 

URL  For  More  Information: 
www.regulations.gov 
URL  For  Public  Comments: 
www.regulations.gov 
Agency  Contact: 

Dr.  Mary  D.  Gunnels 

Director,  Office  of  Medical  Programs 

Department  of  Transportation 

Federal  Motor  Carrier  Safety 

Administration 

1200  New  Jersey  Avenue  SE 

Washington,  DC  20590 

Phone:  202  366-4001 

Email:  maggi.gunnels@dot.gov 

RIN:  2126-AA97 


DOT— FMCSA 

93.  +CARRIER  SAFETY  FITNESS 
DETERMINATION 

Priority: 

Other  Significant.  Major  status  under  5 
use  801  is  undetermined. 

Unfunded  Mandates: 

Undetermined 
Legal  Authority: 

Section  4009  of  TEA-21;  49  USC 
31133;  49  USC  31144 

CFR  Citation: 

49  CFR  385 
Legal  Deadline: 

None 


Abstract: 

This  rulemaking  would  revise  49  CFR 
Part  385,  Safety  Fitness  Procedures,  in 
accordance  with  the  Agency’s  major 
new  initiative.  Comprehensive  Safety 
Analysis  (CSA)  2010.  CSA  2010  is  a' 
new  operational  model  FMCSA  plans 
to  implement  that  is  designed  to  help 
the  Agency  carry  out  its  compliance 
and  enforcement  programs  more 
efficiently  and  effectively.  Currently, 
the  safety  fitness  rating  of  a  motor 
carrier  is  determined  based  on  the 
results  of  a  very  labor  intensive 
compliance  review  conducted  at  the 
carrier’s  place  of  business.  Aside  from 
roadside  inspections  and  new  audits, 
the  compliance  review  is  the  Agency’s 
primary  intervention.  Under  CSA  2010, 
FMCSA  would  propose  to  implement 
a  broader  array  of  progressive 
interventions,  some  of  which  allow 
FMCSA  to  make  contact  with  more 
carriers.  Through  this  rulemaking 
FMCSA  would  establish  safety  fitness 
determinations  based  on  safety  data 
consisting  of  crashes,  inspections,  and 
violation  history  rather  than  the 
standard  compliance  review.  This  will 
enable  the  Agency  to  assess  the  safety 
performance  of  a  greater  segment  of  the 
motor  carrier  industry  with  the  goal  of 
further  reducing  large  truck  and  bus 
crashes  and  fatalities. 

Statement  of  Need: 

Because  of  the  time  and  expense 
associated  with  the  on-site  compliance 
review,  only  a  small  fraction  of  carriers 
(approximately  12,000)  receive  a  safety 
fitness  determination  (SFD)  each  year. 
Since  the  current  SFD  process  is  based 
exclusively  on  the  results  of  an  on  site 
compliance  review,  the  great  majority 
of  carriers  subject  to  FMCSA 
jurisdiction  do  not  receive  a  timely 
determination  of  their  safety  fitness. 

The  proposed  methodology  for 
determining  motor  carrier  safety  fitness 
should  correct  the  deficiencies  of  the 
current  process.  In  correcting  these 
deficiencies,  FMCSA  has  made  a 
concerted  effort  to  develop  a 
“transparent”  method  for  the  SFD  that 
would  allow  each  motor  carrier  to 
understand  fully  how  FMCSA 
established  that  carrier’s  specific  5FD. 

Summary  of  Legal  Basis: 

This  rule  is  based  primarily  on  the 
authority  of  49  U.S.C.  31144,  which 
directs  the  Secretary  of  Transportation 
to  “determine  whether  an  owner  or 
operator  is  fit  to  operate  a  commercial 
motor  vehicle”  and  to  “maintain  by 
regulation  a  procedure  for  determining 
the  safety  fitness  of  an  owner  or 


operator.”  This  statute  was  first  enacted 
as  part  of  the  Motor  Carrier  Safety  Act 
of  1984,  §  215,  Pub.  L.  98-554,  98  Stat. 
2844  (Oct.  30,  1984). 

The  proposed  rule  also  relies  on  the 
provisions  of  49  U.S.C.  31133,  which 
gives  the  Secretary  “broad 
administrative  powers  to  assist  in  the 
implementation”  of  the  provisions  of 
the  Motor  Carrier  Safety  Act  now  found 
in  chapter  311  of  title  49,  U.S.C.  These 
powers  include,  among  others, 
authority  to  conduct  inspections  and 
investigations,  compile  statistics, 
require  production  of  records  and 
property,  prescribe  recordkeeping  and 
reporting  requirements  and  to  perform 
other  acts  considered  appropriate. 

These  powers  are  used  to  obtain  the 
data  used  by  the  Safety  Management  . 
System  and  by  the  proposed  new 
methodology  for  safety  fitness 
determinations. 

Under  49  CFR  1.73(g),  the  Secretary  has 
delegated  the  authority  to  carry  out  the 
functions  in  subchapters  I,  III,  and  IV 
of  chapter  311,  title  49,  U.S.C.,  to  the 
FMCSA  Administrator.  Sections  31133 
and  31144  are  part  of  subchapter  III  of 
chapter  311. 

Alternatives: 

The  Agency  has  been  considering  only 
two  alternatives:  the  no^action 
alternative  and  the  proposal. 

Anticipated  Cost  and  Benefits: 

FMCSA  has  not  yet  fully  assessed  the 
costs  and  benefits  at  this  time. 

Risks: 

FMCSA  has  not  yet  fully  assessed  the 
risks  that  might  be  associated  with  this 
activity. 

Timetable: 

Action  Date  FR  Cite 

NPRM  12/00/08 

Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism: 

Undetermined 

URL  For  More  information: 

www.regulations.gov 

URL  For  Public  Comments: 

www.regulations.gov 
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Agency  Contact: 

David  Miller 

Regulatory  Development  Division 
Department  of  Transportation 
Federal  Motor  Carrier  Safety 
Administration 
1200  New  Jersey  Avenue  SE 
Washington,  DC  20590 
Phone:  202  366-5011 
Email:  david.miller@dot.gov 

RIN:  2126-ABll 


DOT— FMCSA 


FINAL  RULE  STAGE 


94.  ^COMMERCIAL  DRIVER’S 
LICENSE  TESTING  AND 
COMMERCIAL  LEARNER’S  PERMIT 
STANDARDS 

Priority:* 

Other  Significant 

Legai  Authority: 

Sec.  703  of  PL  109-347;  49  USC  31102 
and  31136;  PL  105-178,  112  Staf.  414 
(1998);  PL  99-570,  title  XII,  100  Stat. 
3207  (1086);  Sec.  4007(a)(1)  of  PL 
102-240,  Stat.  1914,  2151;  Sec.  4122  of 
PL  109-59  (2005) 

CFR  Citation: 

49  CFR  380;  49  CFR  383;  49  CFR  384; 
49  CFR  385 

Legai  Deadiine: 

Final,  Statutory,  April  13,  2008,  Publish 
Final  Rule  by  April  13,  2008. 

Tbe  statutory  deadline  results  from 
section  703  of  the  SAFE  Port  Act 
(enacted  October  13,  2006).  Tbe  Act 
requires  the  Agency  to  implement 
certain  statutory  provisions  within  18 
months  of  enactment. 

Abstract: 

This  rulemaking  would  establish 
revisions  to  the  commercial  driver’s 
license  knowledge  and  skills  testing 
standards  as  required  by  section  4019 
of  TEA-21,  implement  fraud  detection 
and  prevention  initiatives  at  tbe  State 
driver  licensing  agencies  as  required  by 
the  SAFE  Port  Act  of  2006,  and 
establish  new  minimum  Federal 
standards  for  States  to  issue 
commercial  learner’s  permits  (CLPs), 
based  in  part  on  tbe  requirements  of 
section  4122  of  SAFETEA-LU.  In 
addition  to  ensuring  the  applicant  has 
the  appropriate  knowledge  and  skills  to 
operate  a  commercial  motor  vehicle, 
this  rule  would  establish  the  minimum 


information  that  must  be  on  the  CLP 
document  and  the  electronic  driver’s 
record.  The  rule  would  also  establish 
maximum  issuance  and  renewal 
periods,  establish  a  minimum  age  limit, 
address  issues  related  to  a  driver’s  State 
of  Domicile,  and  incorporate  previous 
regulatory  guidance  into  the  Federal 
regulations.  This  rule  would  also 
address  issues  raised  in  the  SAFE  Port 
Act. 

Statement  of  Need: 

This  proposed  rule  would  create  a 
Federal  requirement  for  a  commercial 
learner’s  permit  (CLP)  as  a  pre¬ 
condition  for  a  commercial  driver’s 
license  (CDL)  and  make  a  variety  of 
other  changes  to  enhance  the  CDL 
program.  This  would  help  to  ensure 
that  drivers  who  operate  CMVs  are 
legally  licensed  to  do  so  and  that  they 
do  not  operate  CMVs  without  having 
passed  the  requisite  tests. 

Summary  bf  Legal  Basis: 

The  Commercial  Motor  Vehicle  Safety 
Act  of  1986  (CMVSA)  (Pub.  L.  99-570, 
title  XII,  100  Stat.  3207-170;  49  U.S.C. 
chapter  313);  section  4122  of  the  Safe, 
Accountable,  Flexible,  Efficient 
Transportation  Equity  Act — A  Legacy 
for  Users  (SAFETEA-LU)  (Pub.  L.  109- 
59,  119  Stat.  1144,  at  1734;  49  U.S.C. 
31302,  31308,  and  31309);  and  section 
703  of  tbe  Security  and  Accountability 
For  Every  Port  Act  of  2006  (SAFE  Port 
Act)  (Pub.  L.  109-347,  120  Stat.  1884, 
at  1944).  ir  is  also  based  in  part  on 
the  Motor  Carrier  Safety  Act  of  1984 
(MCSA)  (Pub.  L.  98-554,  title  II,  98  Stat. 
2832;  49  U.S.C.  31136,  and  the  safety 
provisions  of  the  Motor  Carrier  Act  of 
1935  (MCA)  (ch.  498,  49  Stat.  543, 
codified  at  49  U.S.C.  31502). 

Alternatives: 

There  are  17  issues  described  in  this 
rulemaking  document  and  several 
alternatives  were  considered  for  each. 

Anticipated  Cost  and  Benefits: 

We  estimate  10-year  costs  (discounted 
at  7%)  at  $25,836,000,  total  benefits  at 
$95,913,000,  and  net  benefits  over  10 
years  at  $70,076,000. 

Risks: 

FMCSA  has  not  yet  fully  assessed  the 
risks  that  might  be  associated  with  this 
activity. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

04/097o8 

73  FR  19282 

NPRM  Comment 

06/09/08 

Period  End 

NPRM  Comment 

06/09/08 

73  FR  32520 

Period  Extended 


Action  Date  FR  Cite 

Second  NPRM  07/09/08 

Comment  Period 
End 

Final  Rule  09/00/09 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses,  Governmental  Jurisdictions 

Government  Levels  Affected: 

State 

Federalism: 

This  action  may  have  federalism 
implications  as  defined  in  EO  13132. 

Additional  Information: 

Docket  ID  FMCSA-2007-27659 

URL  For  More  Information: 

www.reguIations.gov 

URL  For  Public  Comments: 

www.regulations.gov 

Agency  Contact: 

Robert  Redmond 

Senior  Transportation  Specialist 

Department  of  Transportation 

Federal  Motor  Carrier  Safety 

Administration 

1200  New  Jersey  Avenue,  SE. 

Washington,  DC  20590 

Phone:  202-366-5014 

Email:  robert.redmond@dot.gov 

Related  RIN:  Related  to  2126-ABOO 
RIN:  2126-AB02 


DOT — National  Highway  Traffic  Safety 
Administration  (NHTSA) 


PROPOSED  RULE  STAGE 


95.  +EJECTION  MITIGATION 
Priority: 

Economically  Significant.  Major  under 
5  USC  801. 

Unfunded  Mandates: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 

Legal  Authority: 

49  USC  30111;  49  USC  30115;  49  USC 
30117;  49  USC  30166;  49  USC  322; 
delegation  of  authority  at  49  CFR  1.50 

CFR  Citation: 

Not  Yet  Determined 
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Legal  Deadline; 

Final,  Statutory,  October  1,  2009,  Final 
Rule.  . 

Abstract: 

This  rulemaking  would  create  a  new 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  for  reducing  occupant 
ejection.  Currently,  there  are  over 
52,000  annual  ejections  in  motor 
vehicle  crashes,  and  over  10,000  ejected 
fatalities  per  year.  This  rulemaking 
would  propose  new  requirements  for 
reducing  occupant  ejection  through 
passenger  vehicle  side  widows.  The 
requirement  would  be  an  occupant 
containment  requirement  on  the 
amount  of  allowable  excursion  through 
passenger  vehicle  side  windows.  The 
SAFETEA-LU  legislation  requires  that: 
“[t]he  Secretary  shall  also  initiate  a 
rulemaking  proceeding  to  establish 
performance  standards  to  reduce 
complete  and  partial  ejections  of 
vehicle  occupants  from  outboard 
seating  positions.  In  formulating  the 
standards  the  Secretary  shall  consider 
various  ejection  mitigation  systems. 

The  Secretary  shall  issue  a  final  rule 
under  this  paragraph  no  later  than 
October  1,  2009.” 

Statement  of  Need: 

The  agency’s  annualized  injury  data 
from  1997  to  2005  show  that  there  are 
6,174  fatalities  and  5,271  Maximum 
Abbreviated  Injury  Scale  (MAIS)  3+ 
non-fatal  serious  injuries  for  occupants 
partially  and  completely  ejected 
through  side  windows  in  vehicles  with 
a  gross  vehicle  weight  rating  (GVWR) 
less  than  4,536  kg  (10,000  lbs.).  Sixty- 
five  percent  of  the  fatalities  and  78 
percent  of  the  serious  injuries  are  from 
ejections  that  involve  a  rollover  as  part 
of  the  crash  event. 

Summary  of  Legal  Basis; 

Section  30111,  Title  49  of  the  USC, 
states  that  the  Secretary  shall  prescribe 
motor  vehicle  safety  standards.  Section 
10301  of  the  Safe,  Accountable, 

Flexible,  Efficient  Transportation 
Equity  Act:  A  Legacy  for  Users 
(SAFETEA-LU)  requires  the  Secretary 
to  issue  by  October  1,  2009,  an  ejection 
mitigation  final  rule  reducing  complete 
and  partial  ejections  of  occupants  from 
outboard  seating  positions. 

Alternatives: 

The  agency  is  not  pursuing  any 
alternatives  to  reduce  side  window 
ejections  of  light  vehicle  occupants 
other  than  establishing  FMVSS  No.  226. 


Anticipated  Cost  and  Benefits: 

The  agency  is  reducing  the  population 
of  partial  and  complete  side  window 
ejections  through  a  series  of  rulemaking 
actions.  These  actions  included  adding 
a  pole  impact  upgrade  to  FMVSS  No. 
214  —  Side  Impact  Protection  (72  FR 
51908)  and  promulgating  FMVSS  No. 
126  —  Electronic  Stability  Control 
Systems  (72  FR  17236).  We  estimate 
that  promulgating  FMVSS  No.  226  will 
reduce  the  remaining  population  of 
ejection  fatalities  and  serious  injuries 
by  406  and  318,  respectively.  The  cost  . 
per  equivalent  fatality  at  a  seven 
percent  discount  rate  is  estimated  to  be 
$2.0  million. 

Risks; 

The  agency  believes  there  are  no 
substantial  risks  to  this  rulemaking,  and 
that  only  beneficial  outcomes  will 
occur  as  the  industry  moves  to  reduce 
side  window  ejections  of  light  vehicle 
occupants. 

Timetable: 

Action  Date  FR  Cite 

NPRM  04/00/09 

Regulatory  Flexibility  Anaiysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Leveis  Affected: 

None 

international  Impacts; 

This  regulatory  action  will  be  likely  to 
have  international  trade  and  investment 
effects,  or  otherwise  be  of  international 
interest. 

URL  For  More  Information: 

www.regulations.gov 

URL  For  Public  Comments: 

www.regulations.gov 

Agency  Contact: 

Louis  Molino 

Safety  Standards  Engineer 

Department  of  Transportation 

National  Highway  Traffic  Safety 

Administration 

1200  New  Jersey  Avenue,  SE 

Washington,  DC  20590 

Phone:  202-366-1833 

Fax:  202-366-4329 

Email:  louis.molino@dot.gov 

RIN:  2127-AK23 


DOT — Pipeline  and  Hazardous 
Materiais  Safety  Administration 
(PHMSA) 


FINAL  RULE  STAGE 


96.  +PIPELINE  SAFETY: 
DISTRIBUTION  INTEGRITY 
MANAGEMENT 

Priority: 

Economically  Significant.  Major  under 
5  USC  801. 

Legal  Authority: 

49  USC  5103;  49  USC  60102;  49  USC 
60104;  49  USC  60108  to  60110;  49  USC 
60113;  49  USC  60118;  49  CFR  1.53 

CFR  Citation: 

49  CFR  192 

Legal  Deadline: 

None 

Abstract: 

This  rulemaking  would  establish 
integrity  management  program 
requirements  appropriate  for  gas 
distribution  pipeline  operators.  This 
rulemaking  would  require  gas 
distribution  pipeline  operators  to 
develop  and  implement  programs  to 
better  assure  the  integrity  of  their 
pipeline  systems. 

Statement  of  Need: 

This  rule,  is  necessary  to  comply  with 
a  Congressional  mandate  and  to 
enhance  safety  by  managing  and 
reducing  risks  associated  with  gas 
distribution  pipeline  systems. 

Summary  of  Legal  Basis; 

The  Pipeline  Inspection,  Protection, 
Enforcement  and  Safety  Act  of  2006 
(Public  Law  No.  109-468),  requires 
PHMSA  to  prescribe  minimum 
standards  for  integrity  management 
programs  for  gas  distribution  pipelines. 

Alternatives: 

PHMSA  considered  the  following 
alternatives: 

— No  Action:  No  new  requirements 
would  be  levied. 

— Apply  existing  gas  transmission 
pipeline  IMP  regulations  to  gas 
distribution  pipelines. 

— Model  State  legislation  by  imposing 
requirements  on  excavators  and  others 
outside  the  regulatory  jurisdiction  of 
pipeline  safety  authorities. 
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— Develop  guidance  documents  for 
adoption  by  states  with  the  intent  of 
states  mandating  use  of  the  guidance. 

— Implement  prescriptive  Federal 
regulations,  specifying  in  detail,  actions 
that  must  be  taken  to  assure 
distribution  pipeline  integrity. 

— Implement  risk-based,  flexible, 
performance-oriented  Federal 
regulations,  establishing  high-level 
elements  that  must  be  included  in 
integrity  management  programs — the 
alternative  selected. 

Anticipated  Cost  and  Benefits: 

The  monetized  benefits  resulting  from 
the  rulemaking  are  estimated  to  be  $214 
million  per  year.  The  costs  of  the 
rulemaking  are  estimated  to  he  $155.1 
million  in  the  first  year  and  $104.1 
million  in  each  subsequent  -year. 

Risks: 

These  regulations  will  require  operators 
to  analyze  their  pipelines,  including 


unique  situations;  identify  the  factors 
that  affect  risk,  both  risk  to  the  pipeline 
and  the  risks  posed  by  the  pipeline; 
and  manage  those  factors. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

06/25/08 

73  FR  36015 

NPRM  Comment 

09/23/08 

Period  End 

NPRM  Extension  of 

09/12/08 

73  FR  52938 

Comment  Period 
NPRM  Extended 

10/23/08 

Comment  Period 
End 

Final  Rule 

06/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

None 


Additional  Information: 

Docket  Nos.  PHMSA-04-18938  and 
PHMSA-04-19854. 

URL  For  More  Information: 

www.regulations.gov 

URL  For  Public  Comments: 

www.regulations.gov 

Agency  Contact: 

Mike  Israni 

General  Engineer 

Department  of  Transportation 

Pipeline  and  Hazardous  Materials  Safety 

Administration 

1200  New  Jersey  Avenue  SE. 

Washington,  DC  20590 

Phone:  202  366-4571 

Email:  mike.israni@dot.gov 

RIN:  2137-AE15 

BILLING  CODE  4910-9X-S 
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DEPARTMENT  OF  THE  TREASURY 
(TREAS) 

Statement  of  Regulatory  Priorities 

The  primary  missions  of  the 
Department  of  the  Treasury  are: 

I  "To  promote  prosperous  and  stable 
American  and  world  economies, 
including  promoting  domestic 
economic  growth  and  maintaining  our 
Nation’s  leadership  in  global 
economic  issues,  supervising  national 
banks  and  thrift  institutions,  and 
helping  to  bring  residents  of 
j  distressed  communities  into  the 

I  economic  mainstream. 

•  To  manage  the  Government’s  finances 
by  protecting  the  revenue  and 
collecting  the  correct  amount  of 
revenue  under  the  Internal  Revenue 
Code,  overseeing  customs  revenue 
functions,  financing  the  Federal 
Government  and  managing  its  fiscal 
operations,  and  producing  our 
Nation’s  coins  and  currency. 

•  To  safeguard  the  U.S.  and 
international  financial  systems  from 
those  who  would  use  these  systems 
for  illegal  purposes  or  to  compromise 
U.S.  national  security  interests,  while 
keeping  them  free  and  open  to 
legitimate  users. 

Consistent  with  these  missions,  most 
regulations  of  the  Department  and  its 
constituent  bureaus  are  promulgated  to 
interpret  and  implement  the  laws  as 
enacted  by  the  Congress  and  signed  by 
the  President.  It  is  the  policy  of  the 
Department  to  comply  with  the 
requirement  to  issue  a  notice  of 
proposed  rulemaking  and  carefully 
consider  public  comments  before 
adopting  a  final  rule.  Also,  in  particular 
cases,  the  Department  invites  interested 
parties  to  submit  views  on  rulemaking 
projects  while  a  proposed  rule  is  being 
developed. 

In  response  to  the  events  of 
September  11,  2001,  the  President 
signed  the  USA  PATRIOT  Act  of  2001 
into  law  on  October  26,  2001.  Since 
then,  the  Department  has  accorded  the 
highest  priority  to  developing  and 
issuing  regulations  to  implement  the 
provisions  in  this  historic  legislation 
that  target  money  laundering  and 
terrorist  financing.  These  efforts,  which 
will  continue  during  the  coming  year, 
are  reflected  in  the  regulatory  priorities 
of  the  Financial  Crimes  Enforcement 
Network  (FinCEN). 

To  the  extent  permitted  by  law,  it  is 
the  policy  of  the  Department  to  adhere 
to  the  regulatory  philosophy  and 
principles  set  forth  in  Executive  Order 


12866,  and  to  develop  regulations  that 
maximize  aggregate  net  benefits  to 
society  while  minimizing  the  economic 
and  paperwork  burdens  imposed  on 
persons  and  businesses  subject  to  those 
regulations. 

Emergency  Economic  Stabilization  Act 

On  October  3,  2008,  the  President 
signed  the  Emergency  Economic 
Stabilization  Act  of  2008  (EESA)  (Pub. 

L.  110-334).  Section  101(a)  of  EESA 
authorizes  the  Secretary  of  the  Treasury 
to  establish  a  Troubled  Assets  Relief 
Program  (TARP)  to  “purchase,  and  to 
make  and  fund  commitments  to 
purchase,  troubled  assets  from  any 
financial  institution,  on  such  terms  and 
conditions  as  are  determined  by  the 
Secretary,  and  in  accordance  with  this 
Act  and  policies  and  procedures 
developed  and  published  by  the 
Secretary.” 

EESA  provides  authority  to  issue 
regulations  and  guidance  to  implement 
the  program.  Regulations  and  guidance 
required  by  EESA  include  conflicts  of 
interest,  executive  compensation,  and 
tax  guidance.  The  Secretary  is  also 
charged  with  establishing  a  program 
that  will  guarantee  principal  of,  and 
interest  on,  troubled  assets  originated  or 
issued  prior  to  March  14,  2008. 

To  date,  the  Department  has  issued 
guidance  and  regulations  and  will 
continue  to  provide  program 
information  through  the  next  year.  In 
October  2008,  tbe  Department  issued  an 
interim  final  rule  that  set  forth  executive 
compensation  guidelines  for  the  TARP 
Capital  Purchase  Program  (73  FR 
62205).  Related  tax  guidance  on 
executive  compensation  was  announced 
in  IRS  Notice  2008-94.  In  addition, 
among  other  EESA  tax  guidance,  the  IRS 
issued  interim  guidance  regarding  loss 
corporation  and  ownership  changes  in 
Notice  2008-100,  providing  that  any 
shares  of  stock  owned  by  tbe 
Department  of  the  Treasury  under  the 
Capital  Purchase  Program  will  not  be 
considered  to  cause  Treasury’s 
ownership  in  such  corporation  to 
increase.  On  October  14,  2008,  the 
Department  released  a  request  for  public 
input  on  an  insurance  program  for 
troubled  assets. 

During  the  remainder  of  Fiscal  Year 
2009,  the  Department  will  continue 
implementing  the  EESA  authorities  to 
restore  capital  flows  to  the  consumers 
and  businesses  that  form  the  core  of  the 
nation’s  economy. 


Terrorism  Risk  Insurance  Program 
Office 

On  November  26,  2002,  the  President 
signed  into  law  the  Terrorism  Risk 
Insurance  Act  of  2002'(TRIA).  The  new 
law,  which  was  enacted  as  a 
consequence  of  the  events  of  September 
11,  2001,  established  a  temporary 
Federal  reinsurance  program  under 
which  the  Federal  Government  shares 
the  risk  of  losses  associated  with  certain 
types  of  terrorist  acts  with  commercial 
property  and  casualty  insurers.  The  Act, 
originally  scheduled  to  expire  on 
December  31,  2005,  was  extended  to 
December  31,  2007  by  the  Terrorism 
Risk  Insurance  Extension  Act  of  2005 
(TRIEA).  The  Act  has  since  been 
extended  to  December  31,  2014,  by  the 
Terrorism  Risk  Insurance  Program 
Reauthorizatjon  Act  of  2007  (TRIPRA). 

The  Office  of  the  Assistant  Secretary 
for  Financial  Institutions  is  responsible 
for  developing  and  promulgating 
regulations  implementing  TRIA,  as 
extended  and  amended  by  TRIEA  and 
TRIPRA.  The  Terrorism  Risk  Insurance 
Program  Office,  which  is  part  of  the 
Office  of  the  Assistant  Secretary  for 
Financial  Institutions,  is  responsible  for 
operational  implementation  of  TRIA. 
The  purposes  of  this  legislation  are  to 
address  market  disruptions,  ensure  the 
continued  widespread  availability  and 
affordability  of  commercial  property 
and  casualty  insurance  for  terrorism 
risk,  and  to  allow  for  a  transition  period 
for  the  private  markets  to  stabilize  and 
build  capacity  while  preserving  State 
insurance  regulation  and  consumer 
protections. 

Over  the  past  year,  the  Office  of  the 
Assistant  Secretary  has  issued  guidance 
implementing  changes  authorized  by 
TRIPRA.  In  addition,  the  following 
priority  regulation  projects  should  be 
published  by  December  31,  2008: 

•  Terrorism  Risk  Insurance  Program 
Reauthorization  Act  Implementation. 
This  interim  rule  will  implement 
certain  aspects  of  TRIPRA  (the 
Reauthorization  Act)  including 
mandatory  availability,  disclosure 
requirements,  and  conforming 
changes. 

•  Recoupments  of  Federal  Share  of 
Compensation  for  Insured  Losses. 
This  proposed  rule  would  implement 
and  establish  requirements  for 
determining  amounts  to  be  recouped 
and  for  procedures  insurers  are  to  use 
for  collecting  terrorism  policy 
surcharges  and  remitting  them  to  the 
Treasury. 

•  Cap  on  Annual  Liability  and  Pro  Rata 
Share  of  Insured  Losses.  This 
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proposed  rule  would  establish,  for 
purposes  of  the  $100  billion  cap  on 
annual  liability,  how  Treasury  will 
determine  whether  aggregate  insured 
losses  will  exceed  $100  billion  and,  if 
so,  how  Treasury  will  determine  the 
pro  rata  share  of  insured  losses  to  be 
paid  by  each  insurer  that  incurs 
insured  losses  under  the  Program. 

During  2009,  Treasury  will  continue 
the  ongoing  work  of  implementing  TRIA 
and  revising  operations  as  a  result  of  the 
TRIPRA  related  regulation  changes. 

Customs  Revenue  Functions 

On  November  25,  2002,  the  President 
signed  the  Homeland  Security  Act  of 
2002  (the  Act),  establishing  the 
Department  of  Homeland  Security 
(DHS).  The  Act  transferred  the  United 
States  Customs  Service  from  the 
Department  of  the  Treasury  to  the  DHS, 
where  it  is  was  known  as  the  Bureau  of 
Customs  and  Border  Protection  (CBP). 
Effective  March  31,  2007,  DHS  changed 
the  name  of  the  Bureau  of  Customs  and 
Border  Protection  to  the  U.S.  Customs 
and  Border  Protection  (CBP)  pursuant  to 
section  872(a)(2)  of  the  Act  (6  USC 
452(a)(2))  in  a  Federal  Register  notice 
(72  FR  20131)  published  on  April  23, 
2007.  Notwithstanding  the  transfer  of 
the  Customs  Service  to  DHS,  the  Act 
provides  that  the  Secretary  of  the 
Treasury  retains  sole  legal  authority 
over  the  customs  revenue  functions.  The 
Act  also  authorizes  the  Secretary  of  the 
Treasury  to  delegate  any  of  the  retained 
authority  over  customs  revenue 
functions  to  the  Secretary  of  Homeland 
Security.  By  Treasury  Department  Order 
No.  100-16,  the  Secretary  of  the 
Treasury  delegated  to  the  Secretary  of 
Homeland  Security  authority  to 
prescribe  regulations  pertaining  to  the 
customs  revenue  functions.  This  Order 
further  provided  that  the  Secretary  of 
the  Treasury  retained  the  sole  authority 
to  approve  any  such  regulations 
concerning  import  quotas  or  trade  bans, 
user  fees,  marking,  labeling,  copyright 
and  trademark  enforcement,  and  the 
completion  of  entry  or  substance  of 
entry  summary  including  duty 
assessment  and  collection, 
classification,  valuation,  application  of 
the  U.S.  Harmonized  Schedules, 
eligibility  or  requirements  for 
preferential  trade  programs  and  the 
establishment  of  recordkeeping 
requirements  relating  thereto. 

During  the  past  fiscal  year,  among  the 
Treasury-  retained  CBP  customs- 
revenue  function  regulations  issued 
were  final  rules  adopting  the  interim 
regulations  which  implemented  the 
preferential  trade  benefit  provisions  of 


the  United  States  -  Jordan  Free  Trade' 
Agreement  Implementation  Act,  the 
United  States  -  Bahrain  Free  Trade 
Agreement  Implementation  Act  and  the 
United  States  -  Morocco  Free  Trade 
Agreement  Implementation  Act.  CBP 
also  published  an  interim  rule  regarding 
the  implementation  of  the  preferential 
tariff  treatment  and  other  customs- 
related  provisions  of  the  Dominican 
Republic-Central  America-United  States 
Free  Trade  Agreement  (also  known  as 
“CAFTA-DR”).  In  addition,  during  the 
past  fiscal  year,  CBP  amended  the 
regulations  on  an  interim  basis  to 
implement  the  duty-free  provisions  of 
the  Haitian  Hemispheric  Opportunity 
Through  Partnership  Encouragement 
Act  of  2006  (the  “HOPE  I”)  Act  of  2006 
which  concerned  the  extension  of 
certain  trade  benefits  to  Haiti  in  the  Tax 
Relief  and  Health  Care  Act  of  2006.  As 
a  result  of  the  changes  necessitated  by 
enactment  of  the  Haitian  Hemispheric 
Opportunity  through  Partnership 
Encouragement  (“HOPE  11”)  Act  of  2008 
which  is  contained  in  the  recent  Food, 
Conservation  and  Energy  Act  of  2008 
(commonly  referred  to  as  the  “Farm 
Bill”  legislation),  CBP  published  in  one 
final  rule  both  the  HOPE  I  Act  and  the 
HOPE  II  Act  on  September  30,  2008,  the 
statutory  deadline. 

During  this  past  year,  CBP  also 
finalized  its  interim  regulations,  which 
established  special  entry  requirements 
applicable  to  shipments  of  softwood 
lumber  products  from  Canada  for 
purposes  of  monitoring  the  2006 
Softwood  Lumber  Agreement  between 
the  Governments  of  Canada  and  the 
United  States.  As  a  result  of  the 
Softwood  Lumber  Act  of  2008,  which  is 
also  part  of  the  recent  “Farm  Bill” 
legislation,  CBP  published 
implementing  interim  regulations  which 
prescribe  special  entry  requirements  as 
well  as  an  importer  declaration  program 
applicable  to  certain  softwood  lumber 
(SWL)  and  SWL  products  exported  from 
any  country  into  the  United  States. 

During  fiscal  year  2009,  CBP  and 
Treasury  plan  to  give  priority  to  the 
following  regulatory  matters  involving 
the  customs  revenue  functions  not 
delegated  to  DHS: 

•  Trade  Act  of  2002.  Treasury  and  CBP 
plan  to  finalize  several  interim 
regulations  that  implement  the  trade 
benefit  provisions  of  the  Trade  Act  of 
2002  including  the  Caribbean  Basin 
Economic  Recovery  Act  and  the 
African  Growth  and  Opportunity  Act. 

•  Preferential  trade  benefit  provisions. 
Treasury  and  CBP  also  plan  to  finalize 
interim  regulations  this  fiscal  year  to 


implement  the  preferential  trade 
benefit  provisions  of  the  United 
States-Singapore  Free  Trade 
Agreement  Implementation  Act  and 
theJDominican  Republic  —  Central 
America  —  United  States  Free  Trade 
Agreement  (CAFTA-DR) 
Implementation  Act. 

•  United  States-Australia  Free  Trade 
Agreement.  Treasury  and  CBP  expect 
to  issue  interim  regulations 
implementing  the  United  States- 
Australia  Free  Trade  Agreement 
Implementation  Act 

•  Country  of  Origin  of  Textile  and 
Apparel  Products.  Treasury  and  CBP 
also  plan  to  publish  a  final  rule 
adopting  an  interim  rule  that  was 
published  on  the  Country  of  Origin  of 
Textile  and  Apparel  Products,  which 
implemented  the  changes  brought 
about,  in  part,  by  the  expiration  of  the 
Agreement  on  Textile  and  Clothing 
and  the  resulting  elimination  of 
quotas  on  the  entry  of  textile  and 
apparel  products  from  World  Trade 
Organizations  (WTO)  members. 

•  North  American  Free  Trade 
Agreement  country  of  origin  rules. 
Treasury  and  CBP  plan  to  finalize  a 
proposal,  which  was  published  in 
July  2008  seeking  public  comment 
regarding  uniform  rules  governing  the 
determination  of  the  country  of  origin 
of  imported  merchandise.  These 
uniform  rules  would  extend  the 
application  of  the  North  American 
Free  Trade  Agreement  country  of 
origin  rules  to  all  trade  if  this 
proposal  is  finalized. 

•  Customs  Modernization  provisions  of 
the  North  American  Free  Trade 
Implementation  Act  (Customs  Mod 
Act).  Treasury  and  CBP  also  plan  to 
continue  moving  forward  with 
amendments  to  improve  its  regulatory 
procedures  began  under  the  authority 
granted  by  the  Customs  Mod  Act. 
These  efforts,  in  accordance  with  the 
principles  of  Executive  Order  12866, 
have  involved  and  will  continue  to 
involve  significant  input  from  the 
importing  public.  CBP  will  also 
continue  to  test  new  programs  to  see 
if  they  work  before  proceeding  with 
proposed  rulemaking  to  establish 
permanently  the  programs.  Consistent 
with  this  practice,  we  expect  to 
finalize  a  proposal  to  establish 
permanently  the  remote  location 
filing  program,  which  has  been  a  test 
program  under  the  Customs  Mod  Act. 
This  rule  would  allow  remote  location 
filing  of  electronic  entries  of 
merchandise  from  a  location  other 


71244 


Federal  Register / Vol.  73,  No.  227 /Monday,  November  24,  2008 /The  Regulatory  Plan 


than  where  the  merchandise  will 
arrive. 

Community  Development  Financial 
Institutions  Fund 

The  Community  Development 
Financial  Institutions  Fund  (Fund)  was 
established  by  the  Community 
Development  Banking  and  Financial 
Institutions  Act  of  1994  (12  U.S.C.  4701 
et  seq.).  The  primary  purpose  of  the 
Fund  is  to  promote  economic 
revitalization  and  community 
development  through  the  following 
programs:  the  Community  Development 
Financial  Institutions  (CDFI)  Program, 
the  Bank  Enterprise  Award  (BEA) 
Program,  the  Native  American  CDFI 
Assistance  (NACA)  Program,  and  the 
Nevv  Markets  Tax  Credit  (NMTC) 
Program. 

In  fiscal  year  (FY)  2009,  subject  to 
funding  availability,  the  Fund  will 
provide  the  following  financial 
assistance  awards  and  technical 
assistance  grants  through  the  CDFI 
Program. 

•  Native  American  CDFI  Assistance 
(NACA)  Program.  Through  the  NACA 
Program,  subject  to  funding 
availability,  the  Fund  will  provide 
technical  assistance  grants  and 
financial  assistance  awards  to 
promote  the  development  of  CDFIs 
that  serve  Native  American,  Alaska 
Native,  and  Native  Hawaiian 
communities.  In  FY  2009,  the  Fund 
expects  to  revise  the  CDFI  Program 
regulations  to  include  certain 
programmatic  policy  changes  and 
application  processing  streamlining 
efforts. 

•  Bank  Enterprise  Award  (BEA).  Subject 
to  funding  availability  for  the  BEA 
Program,  the  Fund  will  provide 
financial  incentives  to  encourage 
insured  depository  institutions  to 
engage  in  eligible  development 
activities  and  to  make  equity 
investments  in  CDFIs.  In  FY  2009,  the 
Fund  expects  to  revise  the  BEA 
Program  regulations  to  include  certain 
new  programmatic  policy  changes 
and  application  processing 
streamlining  efforts. 

•  New  Markets  Tax  Credit  (NMTC). 
Through  the  NMTC  Program,  the 
CDFI  Fund  will  provide  allocations  of 
tax  credits  to  qualified  community 
development  entities  (CDEs).  The 
CDEs  in  turn  provide  tax  credits  to 
private  sector  investors  in  exchange 
for  their  investment  dollars; 
investment  proceeds  received  by  the 
CDEs  are  be  used  to  make  loans  and 
equity  investments  in  low-income 


communities.  The  Fund  administers 

the  NMTC  Program  in  coordination 

with  the  Office  of  Tax  Policy  and  the 

Internal  Revenue  Service. 

Financial  Crimes  Enforcement  Network 

As  chief  administrator  of  the  Bank 
Secrecy  Act  (BSA),  FinCEN’s 
regulations  constitute  the  core  of  the 
Department’s  anti-money  laundering 
and  counter  terrorism  financing 
programmatic  efforts.  FinCEN’s 
responsibilities  and  objectives  are 
linked  to,  and  flow  from,  that  role.  In 
fulfilling  this  role,  FinCEN  seeks  to 
enhance  U.S.  national  security  by 
making  the  financial  system 
increasingly  resistant  to  abuse  by  money 
launderers,  terrorists  and  their  financial 
supporters,  and  other  perpetrators  of 
crime. 

The  Secretary  of  the  Treasury, 
through  FinCEN,  is  authorized  by  the 
BSA  to  issue  regulations  requiring 
financial  institutions  to  file  reports  and 
keep  records  that  are  determined  to 
have  a  high  degree  of  usefulness  in 
criminal,  tax,  or  regulatory  matters,  or  in 
the  conduct  of  intelligence  or  counter¬ 
intelligence  activities  to  protect  against 
international  terrorism.  Those 
regulations  also  require  designated 
financial  institutions  to  establish  anti¬ 
money  laundering  programs  and 
compliance  procedures.  To  implement 
and  realize  its  mission,  FinCEN  has 
established  regulatory  objectives  and 
priorities  to  safeguard  the  financial 
system  from  the  abuses  of  financial 
crime,  including  terrorist  financing, 
money  laundering,  and  other  illicit 
activity.  These  objectives  and  priorities 
include;  (1)  issuing,  interpreting,  and 
enforcing  compliance  with  regulations 
implementing  the  BSA;  (2)  supporting, 
working  with,  and,  as  appropriate, 
overseeing  compliance  examination 
functions  delegated  to  other  Federal 
regulators;  (3)  managing  the  collection, 
processing,  storage,  and  dissemination 
of  data  related  to  the  BSA;  (4) 
maintaining  a  Government-wide  access 
service  to  that  same  data,  and  for 
network  users  with  overlapping 
interests;  (5)  conducting  analysis  in 
support  of  policymakers,  law 
enforcement,  regulatory  and  intelligence 
agencies,  and  the  financial  sector;  and 
(6)  coordinating  with  and  collaborating 
on  anti-terrorism  and  anti-money 
laundering  initiatives  with  domestic  law 
enforcertient  and  intelligence  agencies, 
as  well  as  foreign  financial  intelligence 
units. 

During  fiscal  year  2008,  FinCEN 
issued  the  following  final  rules:  a  final 
rule  updating  the  list  of  financial 


institutions  exempt  from  establishing 
anti-money  laundering  programs  to 
reflect  previous  actions  with  regard  to 
mutual  funds  and  insurance  companies; 
withdrawals  of  the  proposed 
rulemakings  against  one  jurisdiction 
and  one  foreign  financial  institution 
deemed  to  be  of  primary  money 
laundering  concern  pursuant  to  section 
311  of  the  USA  PATRIOT  Act;  and  a 
renewal  of  a  rule  without  change 
imposing  special  measures  against  a 
foreign  financial  institution  deemed  to 
be  of  primary  money  laundering 
concern  pursuant  to  section  311  of  the 
USA  PATRIOT  Act.  FinCEN  issued  10 
Administrative  Rulings  and  10  written 
guidance  pieces  (as  of  August  2008) 
interpreting  the  BSA  and  providing 
clarity  to  regulated  industries. 

In  addition,  FinCEN  has  been  working 
on  the  following  initiatives  that  should 
be  issued  in  September  2008,  or  (if  not) 
prior  to  December  31,  2008: 

•  Currency  Transaction  Reporting 
Exemptions.  FinCEN  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  on  April  23,  2008 
that  would  simplify  the  existing 
currency  transaction  reporting 
exemption  regulatory  requirements. 
The  amendments  were  recommended 
by  the  Government  Accountability 
Office  in  GAO-08-355.  By  simplifying 
the  regulatory  requirements  regarding 
CTR  exemptions,  FinCEN  believes 
that  more  depository  institutions  will 
avail  themselves  of  the  exemptions. 
FinCEN  intends  to  finalize  the  notice 
of  proposed  rulemaking  prior  to 
September  30,  2008. 

•  Reorganization  of  BSA  Rules.  As  part 
of  Secretary  Paulson’s  BSA 
Effectiveness  and  Efficiency  initiative, 
FinCEN  is  proposing  to  re-designate 
and  reorganize  the  BSA  regulations  in 
a  new  chapter  within  the  Code  of 
Federal  Regulations.  The  re¬ 
designation  and  reorganization  of  the 
regulations  in  a  new  chapter  is  not 
intended  to  alter  regulatory 
requirements.  The  regulations  will  be 
organized  in  a  more  consistent  and 
intuitive  structure  that  more  easily 
allows  financial  institutions  to 
identify  their  specific  regulatory 
requirements  under  the  BSA.  The  new 
chapter  will  replace  31  CFR  Part  103. 
FinCEN  intends  to  issue  the  proposal 
prior  to  December  31,  2008. 

•  Money  Services  Businesses.  Also  as 
part  of  Secretary  Paulson’s  BSA 
Effectiveness  and  Efficiency  initiative, 
FinCEN  intends  to  issue  a  notice  of 
proposed  rulemaking  addressing 
definitional  thresholds  for  Money 
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Services  Businesses  (MSBs), 
incorporating  previously  issued 
Administrative  Rules  and  guidance 
with  regard  to  MSBs,  and  addressing 
the  issue  of  foreign-located  MSBs.  In 
addition,  FinCEN  intends  to  issue  an 
advance  notice  of  proposed 
rulemaking  concerning  MSB  agents. 
FinCEN  intends  to  issue  the  proposal 
and  advance  notice  prior  to  December 
31,  2008. 

•  Confidentiality  of  Suspicious  Activity 
Reports.  FinCEN  intends  to  issue  a 
notice  of  proposed  rulemaking 
clarifying  the  non-disclosure 
provisions  with  respect  to  the  existing 
regulations  pertaining  to  the 
confidentiality  of  suspicious  activity 
reports.  FinCEN  intends  to  issue  the  . 
proposal  prior  to  December  31,  2008. 

•  Mutual  Funds.  FinCEN  intends  to 
issue  a  notice  of  proposed  rulemaking 
addressing  the  definition  of  financial 
institution  in  the  BSA’s  implementing 
regulations  to  include  open-end 
investment  companies  (mutual 
funds).  Despite  the  fact  that  mutual 
funds  are  already  required  to  comply 
with  anti-money  laundering  and 
customer  identification  program 
requirements,  file  Suspicious  Activity 
Reports,  comply  with  due  diligence 
obligations  pursuant  to  rules 
implementing  section  312  of  the  USA 
PATRIOT  Act,  and  perform  other  BSA 
compliance  functions,  a  mutual  fund 
is  not  designated  as  a  ‘financial 
institution’  under  the  B§A 
implementing  regulations.  The 
proposed  rule  would  address 
obligations  to  file  Currency 
Transaction  Reports  for  cash 
transactions  over  $10,000  vis-a-vis 
obligations  to  file  Form  8300s. 

FinCEN  intends  to  issue  the  proposal 
prior  to  December  31,  2008. 

•  Wi  th  drawal  of  Proposed  Rules. 
FinCEN  plans  to  withdraw  the 
proposed  rules  (issued  in  2002  and 
2003)  for  investment  advisers, 
commodity  trading  advisors,  and 
unregistered  investment  companies. 
Withdrawing  the  proposed  rules  will 
eliminate  uncertainty  associated  with 
the  existence  of  out-of-date  proposed 
rules.  It  will  also  allow  FinCEN  to 
issue  new  notices  of  proposed 
rulemaking  at  a  later  date  that  take 
into  account  industry  regulatory 
developments  with  respect  to 
investment  advisers,  commodity 
trading  advisors,  and  unregistered 
investment  companies  since  2003. 
FinCEN  intends  to  withdraw  the 
proposals  prior  to  December  31,  2008. 


FinCEN’s  regulatory  priorities  for 
fiscal  year  2009  include  concluding  any 
of  the  initiatives  mentioned  above  that 
are  not  concluded  as  of  September  30, 
2008,  as  well  as  the  following  projects; 

•  Anti-Money  Laundering  Programs. 
Pursuant  to  section  352  of  the  USA 
PATRIOT  Act,  certain  financial 
institutions  are  required  to  establish 
anti-money  laundering  programs. 
FinCEN  will  propose  rulemaking  to 
require  state-chartered  credit  unions 
and  other  depository  institutions 
without  a  federal  functional  regulator 
to  implement  anti-money  laundering 
programs.  FinCEN  expects  to  finalize 
the  anti-money  laundering  program 
rule  for  dealers  in  precious  metals, 
precious  .stones,  or  jewels.  FinCEN 
will  continue  to  research  and  analyze 
issues  regarding  potential  regulation 
of  the  loan  and  finance  industry 
(including  pawnbrokers).  Finally, 
FinCEN  also  will  continue  to  consider 
regulatory  options  regarding  certain 
corporate  and  trust  service  providers. 

•  Regulatory  Framework  for  Stored 
Value.  FinCEN  will  evaluate  the 
current  regulatory  framework  for 
stored  value  to  take  into  consideration 
the  development  and  use  of  these 
products,  which  has  grown 
significantly  over  the  last  10  years. 
Currently,  issuers,  sellers,  and 
redeemers  of  stored  value  are  subject 
to  a  less  comprehensive  BSA/ AML 
regime  than  are  other  actors  falling 
within  the  scope  of  FinCEN’s 
regulations.  Suspicious  activity  is  not 
reported  and  the  lack  of  transparency 
inherent  in  many  products  makes  it 
difficult  to  assess  the  money 
laundering  risks  and  abuses.  FinCEN 
will  explore  options  to  address  the 
existing  vulnerabilities  without 
impeding  continued  development  of 
the  industry  and  without  imposing 
competitive  di.sadvantages. 

Other  Requirements.  FinCEN  will 
consider  the  need  for  regulatory  action 
in  conjunction  with  the  feasibility  study 
prepared  pursuant  to  the  Intelligence 
Reform  and  Terrorism  Prevention  Act  of 
2004  concerning  the  issue  of  obtaining 
information  about  certain  cross-border 
funds  transfers  and  transmittals  of 
funds.  FinCEN  also  will  continue  to 
issue  proposed  and  final  rules  pursuant 
to  Section  311  of  the  USA  PATRIOT 
Act,  as  appropriate.  Finally,  FinCEN 
expects  to  propose  various  technical 
and  other  regulatory  amendments  in 
conjunction  with  its  ongoing, 
comprehensive  review  of  existing 
regulations  to  enhance  regulatory 
efficiency. 


Internal  Revenue  Service 
The  Internal  Revenue  Service  (IRS), 
working  with  the  Office  of  the  Assistant 
Secretary  (Tax  Policy),  promulgates 
regulations  that  interpret  and 
implement  the  Internal  Revenue  Code 
and  related  tax  statutes.  The  purpose  of 
these  regulations  is  to  carry  out  the  tax 
policy  determined  by  Congress  in  a  fair, 
impartial,  and  reasonable  manner, 
taking  into  account  the  intent  of 
Congress,  the  realities  of  relevant 
transactions,  the  need  for  the 
Government  to  administer  the  rules  and 
monitor  compliance,  and  the  overall 
integrity  of  the  Federal  tax  system.  The 
goal  is  to  make  the  regulations  practical 
and  as  clear  and  simple  as  possible. 

Most  Internal  Revenue  Service 
regulations  interpret  tax  statutes  to 
resolve  ambiguities  or  fill  gaps  in  the  tax 
statutes.  This  includes  interpreting 
particular  words,  applying  rules  to 
broad  classes  of  circumstances,  and 
resolving  apparent  and  potential 
conflicts  between  various  statutory 
provisions. 

During  fiscal  year  2009,  the  Internal 
Revenue  Service  will  accord  priority  to 
the  following  regulatory  projects; 

•  Unified  Rule  for  Loss  on  Subsidiary 
Stock.  Prior  to  the  opinion  in  Rite  Aid 
Corp.  V.  United  States,  255  F.3d  1357 
(2001),  Treas.  Reg.  §  1.1502-20  (the 
loss  di.sallowance  rule  or  LDR) 
addressed  both  noneconomic  and 
duplicated  loss  on  subsidiary  stock  by 
members  of  consolidated  groups.  In 
Rite  Aid,  the  Federal  Circuit  rejected 
the  validity  of  the  duplicated  loss 
component  of  the  LDR.  Following  Rite 
Aid,  the  IRS  and  Treasury  issued 
temporary  regulations,  Treas.  Reg.  §§ 
1.337(d)-2T  (to  address  noneconomic 
loss  on  subsidiary  stock)  and  1.1502- 
35T  (to  address  loss  duplication 
within  consolidated  groups).  The 
regulations  were  promulgated  as  an 
interim  measure  to  address  both 
concerns  while  a  broader  study  of  the 
issues  was  conducted.  Both 
regulations  were  finalized,  but  the 
preamble  to  each  regulation  alerted 
taxpayers  of  the  ongoing  nature  of  the 
study  and  the  intent  to  propose  a  new 
approach  to  both  issues.  In  January 
2007,  the  IRS  and  Treasury  proposed 
regulations  that  addressed 
noneconomic  and  duplicated  stock 
loss,  as  well  as  certain  related  issues 
presented  by  the  investment 
adjustment  system.  During  fiscal  year 
2009,  the  IRS  and  Treasury  intend  to 
finalize  those  regulations. 

•  Issue  Price  and  Treatment  of 
Qualified  Hedges  for  a  Tax-Exempt 
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Bond  Issue.  The  arbitrage  rules  under 
section  148  generally  prohibit  issuers 
of  tax-exempt  bonds  from  investing 
the  proceeds  of  those  bonds  in 
investments  with  a  yield  that  is 
materially  higher  than  the  bond  yield. 
The  yield  on  the  bonds  is  calculated 
using  the  issue  price  of  the  bonds, 
which,  in  the  case  of  publicly  offered 
bonds,  is  based  upon  the  amount 
received  from  the  sale  of  the  bonds  to 
the  public.  Questions  have  arisen 
regarding  the  definition  of  issue  price, 
including  whether  sales  to  certain 
parties  are  sales  to  the  public  for  this 
purpose.  The  issue  price  definition 
broadly  affects  all  issuers  of  tax- 
exempt  bonds.  Further,  issuers  often 
enter  into  qualified  hedges,  the. 
payments  for  and  receipts  from  which 
are  integrated  with  the  payments  for 
and  receipts  from  the  bonds  in 
calculating  the  bond  yield.  Due  to  the 
restructuring  or  refunding  of  auction 
rate  bonds,  many  of  these  hedges  have 
been  terminated  or  deemed  to  be 
terminated.  The  industry  is  uncertain 
as  to  how  the  arbitrage  rules  under 
section  148  apply  to  these 
terminations.  During  fiscal  year  2009, 
the  IRS  and  Treasury  intend  to  issue 
proposed  regulations  to  clarify  the 
definition  of  issue  price,  to  clarify  the 
treatment  of  hedge  terminations  under 
the  qualified  hedging  rules,  and  to 
clarify  and  simplify  selected  other 
aspects  of  the  arbitrage  regulations. 

•  Financial  Instruments  and  Products. 

In  February  2004,  the  IRS  and 
Treasury  issued  proposed  regulations 
regarding  (i)  the  timing  of  income  or 
deduction  of  contingent  nonperiodic 
payments  on  notional  principal 
contracts,  and  (ii)  the  character  of 
payments  made  pursuant  to  notional 
principal  contracts  and  other  financial 
transactions.  In  July  2004,  the  IRS  and 
Treasury  released  Notice  2004-52, 
requesting  comments  and  information 
with  respect  to  transactions  frequently 
referred  to  as  credit  default  swaps.  On 
December  7,  2007,  the  IRS  and 
Treasury  released  Notice  2008-2, 
requesting  comments  and  information 
with  respect  to  transactions  frequently 
referred  to  as  prepaid  forward 
contracts.  The  IRS  and  Treasury 
intend  to  finalize  the  regulations 
proposed  in  2004  and  issue  other 
guidance  relating  to  credit  default 
swaps  and  prepaid  forward  contracts, 
in  light  of  comments  received. 

•  Deduction  and  Capitalization  of  Costs 
for  Tangible  Assets.  Section  162  of  the 
Internal  Revenue  Code  allows  a 
current  deduction  for  ordinary  and 
necessary  expenses  paid  or  incurred 


in  carrying  on  any  trade  or  business. 
Under  section  263(a)  of  the  Code,  no 
immediate  deduction  is  allowed  for 
amounts  paid  out  for  new  buildings  or 
for  permanent  improvements  or 
betterments  made  to  increase  the 
value  of  any  property  or  estate.  Those 
expenditures  are  capital  expenditures 
that  generally  may  be  recovered  only 
in  future  taxable  years,  as  the  property 
is  used  in  the  taxpayer’s  trade  or 
business.  It  often  is  not  clear  whether 
an  amount  paid  to  acquire,  produce, 
or  improve  property  is  a  deductible 
expense  or  a  capital  expenditure. 
Although  existing  regulations  provide 
that  a  deductible  repair  expense  is  an 
expenditure  that  does  not  materially 
add  to  the  value  of  the  property  or 
appreciably  prolong  its  life,  the  IRS 
and  Treasury  believe  that  additional 
clarification  is  needed  to  reduce 
uncertainty  and  controversy  in  this 
area.  In  August  2006,  the  IRS  and 
Treasury  issued  proposed  regulations 
in  this  area  and  received  numerous 
comments.  In  March  2008,  the  IRS 
and  Treasury  withdrew  the  2006 
proposed  regulations  and  issued  new 
proposed  regulations,  which  have 
generated  relatively  few  comments.  In 
fiscal  year  2009,  the  IRS  and  Treasury 
intend  to  finalize  those  regulations. 

•  Transfer  Pricing  Initiatives.  In  August 
2005,  the  IRS  and  Treasury  issued 
proposed  regulations  providing 
guidance  on  “cost  sharing 
arrangements,”  where  related  parties 
agree  to  share  the  costs  and  risks  of 
intangible  development  in  proportion 
to  their  reasonable  expectations  of 
their  share  of  anticipated  benefits 
from  their  separate  exploitation  of  the 
developed  intangibles.  The  proposed 
regulations  are  designed  to  prevent 
abuses  possible  under  the  existing 
rules,  and  to  ensure  that 
Congressional  intent  underlying 
section  482  of  the  Internal  Revenue 
Code  is  fulfilled  by  requiring  that  cost 
sharing  arrangements  between 
controlled  taxpayers  produce  results 
consistent  with  the  arm’s  length 
standard.  In  August  2006,  the  IRS  and 
Treasury  issued  temporary  regulations 
that  provide  guidance  regarding  the 
treatment  of  controlled  services 
transactions  under  section  482  and 
the  allocation  of  income  from 
intangibles,  in  particular  with  respect 
to  contributions  by  a  controlled  party 
to  the  value  of  an  intangible  owned  by 
another  controlled  party.  The 
regulations  provide  much-needed 
guidance  on  the  transfer  pricing 
methods  to  determine  the  arm’s 
length  price  in  a  services  transaction. 


including  a  new  method  that  allows 
routine  back-office  services  to  be 
charged  at  cost  with  no  markup.  As 
part  of  a  continuing  effort  to 
modernize  the  transfer  pricing  rules  to 
keep  them  current  with  changing 
business  practices,  the  IRS  and 
Treasury  intend  to  finalize  both  the 
cost-sharing  and  services  regulations 
during  fiscal  year  2009.  The  IRS  and 
Treasury  also  intend  to  issue 
proposed  regulations  addressing  the 
source  and  allocation  of  income  and 
expense  related  to  the  operation  of  a 
global  dealing  operation. 

•  Foreign  Tax  Credit.  In  April  2006,  the 
IRS  and  Treasury  issued  temporary 
regulations  addressing  the  elimination 
of  the  separate  foreign  tax  credit 
category  for  so-called  10-50 
companies.  In  August  2006,  the  IRS 
and  Treasury  issued  proposed 
regulations  to  clarify  who  is 
considered  to  pay  foreign  tax  for 
purposes  of  determining  the  foreign 
tax  credit.  On  July  16,  2008,  the  IRS 
and  Treasury  issued  temporary 
regulations  relating  to  the 
determination  of  the  amount  of  taxes 
paid  for  purposes  of  the  foreign  tax 
credit.  The  IRS  and  Treasury  intend  to 
finalize  all  of  these  regulations  during 
fiscal  year  2009.  In  addition,  the  IRS 
and  Treasury  intend  to  continue 
issuing  regulations  and  other 
guidance  implementing  provisions  of 
the  American  Jobs  Creation  Act, 
including  section  901(1),  which  relates 
to  minimum  withholding  taxes  on 
gain  and  income  other  than 
dividends. 

•  Subpart  F  Anti-deferral  Regime 
Initiatives.  On  February  27,  2008,  the 
IRS  and  Treasury  issued  proposed 
regulations  that  addressed  the  use  of 
contract  manufacturing  arrangements 
under  the  foreign  base  company  sales 
income  rules.  The  proposed 
regulations  would  update  regulations 
that  have  been  in  effect  since  1964,  a 
time  when  the  subpart  F  issues  raised 
by  cross-border  manufacturing  were 
significantly  different  than  they  are 
today.  The  IRS  and  Treasury  intend  to 
finalize  these  regulations  during  fiscal 
year  2009.  In  January  2007,  the  IRS 
and  Treasury  issued  Notice  2007-13, 
which  announced  that  the  IRS  and 
Treasury  will  amend  the  foreign  base 
company  services  rules  to  limit  the 
definition  of  substantial  assistance. 
During  fiscal  year  2009,  the  IRS  and 
Treasury  intend  to  issue  proposed 
regulations  that  will  limit  the 
definition  of  substantial  assistance, 
and  therefore  limit  the  instances  in 
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which  foreign  base  company  services 
income  may  result. 

•  Classification  of  Series  LLCs  and  Cell 
Companies.  Series  LLCs  were  first 
introduced  in  Delaware  in  1996,  and 
since  then,  series  LLC  statutes  have 
been  adopted  in  several  other  states. 

In  the  insurance  and  foreign  arena, 
similar  entities  are  sometimes  referred 
to  as  cell  companies.  In  Notice  2008- 
19,  the  Service  requested  comments 
on  when  a  cell  of  a  protected  cell 
company  should  be  treated  as  an 
insurance  company  for  federal  income 
tax  purposes.  The  Service  also 
requested  comments  on  similar 
segregated  arrangements,  such  as 
series  LLCs,  that  do  not  involve 
insurance.  It  is  likely  that,  over  time, 
the  use  of  series  LLCs  and  cell 
companies  will  increase.  Accordingly, 
it  is  important  to  provide  timely 
guidance  to  clarify  the  classification 
and  other  tax  treatment  of  this  new 
form  of  organization.  The  use  of  series 
LLCs  and  cell  companies  may 
facilitate  the  capital  markets  by 
providing  more  efficient  methods  of 
formation  and  operation.  The  industry 
has  requested  guidance  on  the  federal 
tax  classification  of  these  domestic 
and  foreign  entities.  During  fiscal  year 
2009,  the  IRS  and  Treasury  intend  to 
issue  regulations  under  section  7701 
that  will  address  whether  these 
domestic  and  foreign  entities  are 
single  or  multiple  entities  for  federal 
tax  purposes. 

•  Understatement  of  Taxpayer’s 
Liability  by  Tax  Return  Preparer.  The 
Small  Business  and  Work 
Opportunity  Tax  Act  of  2007 
amended  the  tax  return  preparer 
penalty  under  section  6694  of  the 
Internal  Revenue  Code  to  include 
preparers  of  estate  and  gift  tax  returns, 
employment  tax  returns,  excise  tax 
returns,  and  returns  of  exempt 
organizations.  The  standard  of 
conduct  under  section  6694(a)  for 
underpayments  due  to  unreasonable 
positions  taken  on  tax  returns  was 
also  amended  in  two  ways.  First,  for 
undisclosed  positions,  the  realistic 
possibility  standard  was  replaced 
with  a  requirement  that  there  be  a 
reasonable  belief  that  the  tax 
treatment  of  a  position  taken  on  a  tax 
return  would  more  likely  than  not  be 
sustained  on  its  merits.  Second,  for 
disclosed  positions,  the  not  frivolous 
standard  was  replaced  with  a 
requirement  that  there  be  a  reasonable 
basis  for  the  tax  treatment  of  a 
position  taken  on  a  tax  return.  Finally, 
the  penalty  amounts  under  both 
‘section  6694(a)  and  6694(b),  relating 


to  understatements  due  to  willful  or 
reckless  conduct,  were  increased.  The 
amendments  to  section  6694  were 
effective  for  tax  returns  prepared  after 
May  25,  2007.  In  June  2007,  the  IRS 
and  Treasury  issued  Notice  2007-54, 
which  provided  transitional  relief 
relating  to  the  standard  of  conduct 
under  section  6694(a).  Additional 
guidance  relating  to  the  tax  return 
preparer  penalty,  as  amended,  was 
provided  in  Notice  2008-11,  Notice 
2008-13  and  Notice  2008-46. 

Proposed  regulations  were  published 
in  June  2008.  During  fiscal  year  2009, 
the  IRS  and  Treasury  intend  to 
finalize  those  regulations. 

•  Withholding  on  Government 
Payments  for  Property  and  Services. 
Section  3402(t)  was  added  to  the 
Internal  Revenue  Code  by  the  Tax 
Increase  Prevention  and 
Reconciliation  Act  of  2005  (TIPRA). 
Section  3402(t)  requires  all  Federal, 
State  and  local  Government  entities 
(except  for  certain  small  State  entities) 
to  deduct  and  withhold  an  income  tax 
equal  to  3  percent  from  all  payments 
(with  certain  enumerated  exceptions) 
the  Government  entity  makes  for 
property  or  services.  Section  3402(t)  is 
effective  for  payments  made  after 
December  31,  2010.  On  March  11, 
2008,  the  Service  issued  Notice  2008- 

.  38  soliciting  public  comments 
regarding  guidance  to  be  provided  to 
Federal,  State  and  local  governments 
required  to  withhold  under  section 
3402(t).  Many  entities  and  vendors 
impacted  by  this  provision  requested 
guidance  on  the  scope  of  the 
provision  both  as  to  the  types  of 
payments  on  which  withholding  is 
required  and  as  to  the  impact  on 
payees.  Many  governmental  entities 
requested  guidance  describing  the 
measures  they  must  take  to  comply 
with  the  requirements  for  withholding 
and  reporting.  During  fiscal  year  2009, 
the  IRS  and  Treasury  Department 
intend  to  issue  proposed  regulations 
under  section  3402(t)  describing  the 
scope  of  the  provision  and  steps 
required  for  compliance,  as  well  as 
the  method  of  depositing  the  withheld 
tax  and  reporting  the  amount  of  the 
payments  and  withheld  tax  to  the  IRS 
and  to  the  payees. 

•  Rules  under  the  Pension  Protection 
Act  of  2006.  Significant  new  rules 
regarding  the  funding  of  qualified 
defined  benefit  pension  plans  were 
enacted  as  part  of  the  Pension 
Protection  Act  of  2006  (PPA).  The  IRS 
and  Treasury  Department  prioritized 
the  various  pieces  of  guidance 
required  to  comply  with  those  rules 


and  issued  several  proposed 
regulations  during  fiscal  year  2008. 
During  fiscal  year  2009,  the  IRS  and 
Treasury  Department  intend  to 
finalize  those  proposed  regulations. 
Specifically,  these  final  regulations 
will  include  rules  related  to  the 
measurement  of  assets  and  liabilities 
and  the  determination  of  the 
minimum  required  contributions 
under  new  section  430  of  the  Internal 
Revenue  Code.  The  IRS  and  Treasury 
Department  also  intend  to  issue  final 
regulations  on  the  provisions  of  the 
PPA  related  to  automatic  enrollment 
in  salary  deferral  plans. 

Office  of  the  Comptroller  of  the 
Currency 

The  Office  of  the  Comptroller  of  the 
Currency  (OCC)  was  created  by 
Congress  to  charter  national  banks,  to 
oversee  a  nationwide  system  of  banking 
institutions,  and  to  assure  that  national 
banks  are  safe  and  sound,  competitive 
and  profitable,  and  capable  of  serving  in 
the  best  possible  manner  the  banking 
needs  of  their  customers. 

The  OCC  seeks  to  assure  a  banking 
system  in  which  national  banks  soundly 
manage  their  risks,  maintain  the  ability 
to  compete  effectively  with  other 
providers  of  financial  services,  meet  the 
needs  of  their  communities  for  credit 
and  financial  services,  comply  with 
laws  and  regulations,  and  provide  fair 
access  to  financial  services  and  fair 
treatment  of  their  customers. 

The  OCC’s  regulatory  program 
furthers  these  goals.  For  example, 
pursuant  to  the  Economic  Growth  and 
Regulatory  Paperwork  Reduction  Act  of 
1996  (EGRPRA),  the  OCC,  together  with 
the  Board  of  Governors  of  the  Federal 
Reserve  System,  the  Federal  Deposit 
Insurance  Corporation,  the  Office  of 
Thrift  Supervision,  and  the  National 
Credit  Union  Administration  (the 
agencies),  conducted  a  review  of  its 
regulations  to  identify  opportunities  to 
streamline  regulations  and  reduce 
unnecessary  regulatory  burden.  The 
agencies’  review  included:  (1)  issuing 
six  notices,  published  in  the  Federal 
Register,  that  solicit  comment  from  the 
industries  they  regulate  and  the  public 
on  ways  to  reduce  regulatory  burden 
with  respect  to  specific  categories  of 
regulations;  and  (2)  conducting  outreach 
meetings  with  bankers  and  consumer 
groups  in  cities  across  the  country  for 
the  same  purpose.  The  agencies  have 
fulfilled  the  statutory  requirement  to 
publish  all  categories  of  their 
regulations  for  public  comment.  They 
also  completed  the  summary  of  the 
comments  and  recommendations 
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received,  as  the  statute  requires.  The 

final  report  was  published  in  the 

Federal  Register  and  submitted  it  to 

Congress  on  November  1,  2007.  62  FR 

62036  (November  1,  2007). 

Significant  rules  issued  during  fiscal 

year  2008  include: 

•  Risk-Based  Capital  Guidelines: 
Implementation  of  New  Basel  Capital 
Accord  (Basel  II)  (12  CFR  Part  3).  The 
CXIC,  the  Board  of  Governors  of  the 
Federal  Reserve  System,  the  Federal 
Deposit  Insurance  Corporation,  and 
the  Office  of  Thrift  Supervision  (the 
banking  agencies)  issued  a  final  rule 
based  on  the  International 
Convergence  of  Capital  Measurement 
and  Capital  Standards:  A  Revised 
Framework.  The  new  capital 
adequacy  standards,  commonly 
known  as  Basel  II,  were  published  on 
December  7,  2007  at  72  FR  69288.  In 
particular,  the  rule  described 
significant  elements  of  the  Advanced 
Internal  Ratings-Based  approach  for 
credit  risk  and  the  Advanced 
Measurement  Approaches  for 
operational  risk  (together,  the 
advanced  approaches).  The  rule 
specified  criteria  that  a  banking 
organization  must  meet  to  use  the 
advanced  approaches.  Under  the 
advanced  approaches,  a  banking 
organization  would  use  internal 
estimates  of  certain  risk  components 
as  key  inputs  in  the  determination  of 
its  regulatory  capital  requirements. 

•  Risk-Based  Capital  Guidelines; 

Capital  Adequacy  Guidelines;  Capital 
Maintenance:  Basel  II  Standardized 
Approach  (12  CFR  Part  3).  As  part  of 
the  banking  agencies’  ongoing  efforts 
to  develop  and  refine  the  capital 
standards  to  enhance  their  risk 
sensitivity  and  ensure  the  safety  and 
soundness  of  the  banking  system,  they 
issued  a  notice  of  proposed 
rulemaking  to  amend  various 
provisions  of  the  capital  rules  on  July 
29,  2008,  at  73  FR  43982.  The  changes 
involve  amending  the  current  capital 
rules  for  those  banks  that  will  not  be 
subject  to  the  advanced  internal 
ratings-based  approaches.  The  OCC 
has  included  this  rulemaking  project 
in  the  Regulatory  Plan  (1557-AD07). 

•  Lending  Limits  (12  CFR  Part  32).  In 
FY  2008,  the  OCC  issued  an  interim 
final  rule  with  request  for  comment 
on  March  20,  2008  (73  FR  14922), 
providing  that,  with  the  written 
approval  of  the  OCC,  a  national  bank 
may  make  loans  and  extensions  of 
credit  pursuant  to  a  special  temporary 
lending  limit  established  by  the  OCC. 
Use  of  such  a  lending  limit  will  be 


approved  only  when  the  OCC 
determines  that  it  is  necessary  to 
address  an  emergency  situation,  such 
as  critical  financial  markets  stability, 
and  where  the  loans  and  extensions  of 
credit  will  be  of  short  duration,  will 
be  reduced  in  amount  in  a  timeframe 
and  manner  acceptable  to  the  OCC, 
and  will  not  present  unacceptable  risk 
to  the  lending  national  bank.  In 
connection  with  the  establishment  of 
a  special  temporary  lending  limit,  the 
OCC  will  impose  supervisory 
oversight  and  reporting  conditions 
that  it  determines  are  appropriate  to 
monitor  compliance  with  the 
standards  contained  in  the  interim 
final  rule. 

•  Identity  Theft  Red  Flags  and  Address  ‘ 
Discrepancies  (12  CFR  Parts  30  and 
41 ).  The  agencies  and  Federal  Trade 
Commission  issued  final  rules  and 
guidelines  to  implement  section  114 
and  final  rules  to  implement  315  of 
the  Fair  and  Accurate  Credit 
Transactions  Act  of  2003  (FACT  Act). 
The  final  rules  implementing  section 
114  require  financial  institutions  and 
creditors  to  develop  and  implement  a 
written  Identity  Theft  Prevention 
Program  to  detect,  prevent,  and 
mitigate  identity  theft  in  connection 
with  the  opening  of  certain  accounts 
and  certain  existing  accounts.  The 
rules  contain  a  separate  provision  for 
issuers  of  credit  and  debit  cards 
requiring  that  they  develop  and 
implement  policies  and  procedures  to 
validate  address  changes  when  card 
holders  request  an  additional  or 
replacement  card  shortly  after  sending 
the  issuer  a  notice  of  change  of 
address.  Guidelines  were  also  issued 
elaborating  on  these  rules  that 
financial  institutions  and  creditors 
must  consider  and  adopt  if 
appropriate.  The  guidelines  include  a 
list  of  26  examples  of  patterns, 
practices,  and  forms  of  activity  that 
indicate  the  possible  existence  of 
identity  theft  (“red  flags”).  Rules  were 
also  issued  implementing  section  315 
regarding  reasonable  policies  and 
procedures  that  a  user  of  consumer 
reports  must  employ  when  the  user 
receives  a  notice  of  address 

^discrepancy  from  a  consumer 
reporting  agency  informing  the  user  of 
a  .substantial  discrepancy  between  the 
address  for  the  consumer  that  the  user 
provided  to  request  the  consumer 
report  and  the  address(es)  in  the  file 
for  the  consumer.  The  rules  and 
guidelines  were  issued  on  November 
9,  2007  (72  FR  63718). 

•  Fair  Credit  Reporting;  Affiliate 
Marketing  Regulations  (12  CFR  Part 


41).  On  November  7,  2007  (72  FR 
62910),  the  agencies  issued  a  final 
rule  to  implement  the  affiliate 
marketing  provisions  of  section  214  of 
the  FACT  Act.  The  final  rule 
implements  the  consumer  notice  and 
opt-out  provisions  of  the  FACT  Act 
regarding  the  sharing  of  consumer 
information  among  affiliates  for 
making  solicitations  for  marketing 
purposes. 

•  Regulatory  Burden  Reduction  and 
Technical  Amendments  (12  CFR 
Chapter  I).  The  OCC  issued  a  final 
rule  to  further  the  goal  of  reducing 
regulatory  burden  for  national  banks. 
(73  FR  22216).  The  changes  relieve 
burden  by  eliminating  or  streamlining 
existing  requirements  or  procedures, 
enhancing  national  banks’  flexibility 
in  conducting  authorized  activities, 
eliminating  uncertainty  by 
harmonizing  a  rule  with  other  OCC 
regulations  or  with  the  rules  of 
another  agency,  or  by  making 
technical  revisions  to  update  OCC 
rules  to  reflect  changes  in  the  law  or 
in  other  regulations.  In  a  few  cases, 
revisions  also  add  or  enhance 
requirements  for  safety  and  soundness 
reasons. 

The  OCC’s  regulatory  priorities  for 

fiscal  year  2009  include  the  following: 

•  Fair  Credit  Reporting,  Accuracy  and 
Integrity  of  Information  Furnished  to 
Consumer  Reporting  Agencies  (12 
CFR  Part  41).  The  agencies  and  the 
Federal  Trade  Commission  (  FTC) 
plan  to  issue  a  joint  final  rule  to 
implement  section  312  of  the  FACT 
Act.  Section  312  requires  the  issuance 
of  guidelines  regarding  the  accuracy 
and  integrity  of  information  entities 
furnish  to  a  consumer  reporting 
agency.  Section  312  also  requires  the 
agencies  and  the  FTC  to  issue 
regulations  requiring  entities  that 
furnish  information  to  a  consumer 
reporting  agency  to  establish 
reasonable  policies  and  procedures 
for  the  implementation  of  the 
guidelines.  In  addition,  section  312 
requires  the  agencies  and  the  FTC  to 
jointly  prescribe  regulations  that 
identify  the  circumstances  under 
which  a  furnisher  of  information  to  a 
consumer  reporting  agency  shall  be 
required  to  investigate  a  dispute 
concerning  the  accuracy  of 
information  contained  in  a  consumer 
report  on  the  consumer  based  on  the 
consumer’s  direct  request  to  the 
furnisher.  A  notice  of  proposed 
rulemaking  was  issued  on  December 
13,  2007  (72  FR  70944). 
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•  Risk-Based  Capital  Standards:  Market 
Risk  (12  CFR  Part  3).  The  banking 
agencies  plan  to  issue  a  second  notice 
of  proposed  rulemaking  to  amend  the 
market  risk  capital  requirements  for 
national  banks.  The  banking  agencies 
issued  a  notice  of  proposed 
rulemaking  on  September  25,  2006 
(71  FR  55958).  The  rule  would  make 
the  current  market  risk  capital 
requirements  generally  more  risk 
sensitive  with  respect  to  the  capital 
treatment  of  trading  activities  in 
banks  and  bank  holding  companies. 

•  Interagency  Proposal  for  Model 
Privacy  Form  under  Gramm-Leach- 
Bliley  Act  (GLB  Act)  (12  CFR  Part  40). 
The  agencies,  along  with  the  Federal 
Trade  Commission,  the  Commodity 
Futures  Trading  Commission,  and  the 
Securities  and  Exchange  Commission, 
issued  a  joint  notice  of  proposed 
rulemaking  pursuant  to  section  728  of 
the  Financial  Services  Regulatory 
Relief  Act  of  2006  (Pub.  L.  109-351) 
on  March  29,  2007  (72  FR  14940). 
Specifically,  a  safe  harbor  model 
privacy  form  was  proposed  that 
financial  institutions  may  use  to 
provide  the  disclosures  under  the 
privacy  rules.  Work  on  a  final  rule  is 
now  underway. 

•  Recordkeeping  Requirements  for 
Bank  Exceptions  from  Securities 
Broker  or  Dealer  Itegistration.  The 
banking  agencies  plan  to  issue  this 
rulemaking  to  implement  section  204 
of  the  GLB  Act.  Section  204  directs 
the  banking  agencies  to  establish 
recordkeeping  requirements  for  banks 
relying  on  exceptions  to  the 
definitions  of  “broker”  and  “dealer” 
contained  in  paragraphs  (4)  and  (5)  of 
section  3(a)  of  the  Securities  Exchange 
Act  of  1934.  Pursuant  to  section  101 
of  the  Financial  Services  Regulatory 
Relief  Act  of  2006,  the  SEC  and  the 
FRB  jointly  published  final  rules  to 
implement  the  “broker”  provisions  of 
the  GLB  Act  on  October  3,  2007.  The 
rulemaking  to  implement  section  204 
of  the  GLB  Act  commenced  upon  the 
adoption  of  a  final  rule  by  the  SEC 
and  the  FRB. 

Office  of  Thrift  Supervision 

As  the  primary  Federal  regulator  of 
the  thrift  industry,  the  Office  of  Thrift 
Supervision  (OTS)  has  established 
regulatory  objectives  and  priorities  to 
supervise  thrift  institutions  effectively 
and  efficiently.  These  objectives  include 
maintaining  and  enhancing  the  safety 
and  soundness  of  the  thrift  industry;  a 
flexible,  responsive  regulatory  structure 
that  enables  savings  associations  to 
provide  credit  and  other  financial 


services  to  their  communities, 
particularly  housing  mortgage  credit; 
and  a  risk-focused,  timely  approach  to 
supervision. 

OTS,  the  Office  of  the  Comptroller  of 
the  Currency  (OCC),  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (FRB),  and  the  Federal  Deposit 
Insurance  Corporation  (FDIC) 
(collectively,  the  banking  agencies) 
continue  to  work  together  on  regulations 
where  they  share  the  responsibility  to 
implement  statutory  requirements.  For 
example,  the  banking  agencies  are 
working  jointly  on  several  rules  to 
update  capital  standards  to  maintain 
and  improve  consistency  in  agency 
rules.  These  rules  implement  revisions 
to  the  International  Convergence  of 
Capital  Management  and  Capital 
Standards:  A  Revised  Framework  (Basel 
II  Framework)  and  include: 

•  Risk-Based  Capital  Guidelines: 
Implementation  of  Revised  Basel 
Capital  Accord.  The  final  Basel  II  rule 
was  published  by  the  U.S.  Banking 
Agencies  on  December  7,  2007  and 
effective  April  1,  2008.  The  OTS,  in 
conjunction  with  the  other  federal 
banking  agencies,  is  working  on 
implementing  issues  supporting  this 
extremely  complex  risk-based  capital 
rule.  The  banking  agencies  issued 
related  proposed  guidance  on  credit 
risk  and  operation  risk  (72  FR  9084; 
Feb.  2,  2007).  The  banking  agencies 
will  issue  final  guidance  in  fiscal  year 
(FY)  2009. 

•  Risk-Based  Capital  Standards:  Market 
Risk.  On  September  25,  2006,  the 
Agencies  issued  an  NPRM  on  Market 
Risk.  In  this  rule,  OTS  proposed  to 
require  savings  associations  to 
measure  and  hold  capital  to  cover 
their  exposure  to  market  risk.  The 
other  banking  agencies  proposed  to 
revise  their  existing  market  risk 
capital  rules  to  implement  changes  to 
the  market  risk  treatment  contained  in 
Basel  II  Framework.  These  changes 
would  enhance  risk  sensitivity  of  the 
existing  market  risk  capital  rules  and 
introduce  requirements  for  public 
disclosure  of  certain  information 
about  market  risk  (71  FR  55958;  Sept. 
25,  2006).  The  banking  agencies  will 
issue  final  market  risk  rules  in  FY 
2009. 

•  Risk-Based  Capital  Standards: 
Standardized  Approach.  The  banking 
agencies  issued  an  NPRM 
implementing  the  Standardized 
Approach  to  credit  risk  and 
approaches  to  operational  risk  that  are 
contained  in  the  Basel  II  Framework. 
73  FR  43982  (July  29,  2008).  Banking 


organizations  would  be  able  to  elect  to 
adopt  these  proposed  revisions  or 
remain  subject  to  the  agencies* 
existing  risk-based  capital  rules, 
unless  the  banking  organization  uses 
the  Advanced  Capital  Adequacy 
Framework  described  above.  This 
NPRM  replaces  the  NPRM  on 
Domestic  Capital  Modifications, 
which  was  published  at  71  FR  77446 
on  Dec.  26,  2006. 

Significant  final  rules  issued  during 

fiscal  year  2008  include: 

•  Prohibited  Service  at  Savings  and 
Loan  Holding  Companies.  This 
interim  final  rule  implemented  new 
section  19(e)  of  the  Federal  Deposit 
Insurance  Act,  which  prohibits  any 
person  who  has  been  convicted  of  a 
criminal  offense  involving  dishonesty, 
breach  of  trust,  or  money  laundering 
(or  has  agreed  to  enter  into  a  pretrial 
diversion  or  similar  program  in 
connection  with  a  prosecution  for 
such  an  offense)  from  holding  certain 
positions  with  respect  to  a  savings 
and  loan  holding  company.  The 
interim  final  rule  incorporated  the 
statutory  restrictions,  prescribed 
procedures  for  applying  for  an  OTS 
order  granting  case-by-case 
exemptions  from  the  restrictions,  and 
included  two  regulatory  exemptions 
from  the  restrictions  (72  FR  29548; 
May  8,  2007).  OTS  expects  to  finalize 
the  interim  rule  in  FY  2009. 

OTS  anticipates  implementing  the 

Fair  and  Accurate  Credit  Transactions 

Act  of  2003  (FACT  Act)  as  follows: 

•  Fair  Credit  Reporting  —  Accuracy  &• 
Integrity  of  Information  Furnished  to 
Consumer  Reporting  Agencies.  The 
banking  agencies,  NCUA,  and  Federal 
Trade  Commission  (FTC)  plan  to  issue 
a  joint  proposed  rule  and  joint  final 
rule  to  implement  section  312  of  the 
FACT  Act.  Section  312  requires  the 
agencies  to  consult  and  coordinate 
with  each  other  in  order  to  issue 
consistent  and  comparable  regulations 
requiring  persons  that  furnish 
information  to  a  consumer  reporting 
agency  to  establish  reasonable 
policies  and  procedures  for  the 
implementation  of  the  agencies’ 
guidelines  regarding  the  accuracy  and 
integrity  of  information  relating  to 
consumers.  In  addition,  the  agencies 
are  to  jointly  prescribe  regulations 
that  identify  the  circumstances  under 
which  a  furnisher  of  information  to  a 
consumer  reporting  agency  shall  be 
required  to  reinvestigate  a  dispute  the 
accuracy  of  information  contained  in 
a  consumer  report  based  on  the 
consumer’s  direct  request  to  the 
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furnisher.  The  agencies  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  on  March  22, 
2006,  at  71  FR  14419. 

Under  the  authority  of  section  5  of  the 
Federal  Trade  Commission  Act: 

•  OTS,  FRB  and  NCUA  proposed  to 
prohibit  certain  unfair  or  deceptive 
acts  or  practices  in  the  areas  of  credit 
cards  and  overdrafts  at  73  FR  28904 
(May  19,  2008). 

OTS  anticipates  implementing  section 
728  of  the  Financial  Services  Regulatory 
Relief  Act  by  amending  its  privacy  rules 
under  the  Gramm-Leach-Bliley  Act  to 
include  a  safe  harbor  model  privacy 
form.  The  banking  agencies,  NCUA, 

FTC,  Commodity  Futures  Trading 
Commission  (FTC),  and  SEC  published 
a  proposed  rule  on  March  29,  2007. 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

The  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau  (TTB)  issues  regulations 
to  enforce  the  Federal  laws  relating  to 
alcohol,  tobacco,  firearms,  and 
ammunition  taxes  and  relating  to 
commerce  involving  alcohol  beverages. 
TTB’s  mission  and  regulations  are 
designed  to: 

1)  Regulate  with  regeud  to  permits  to 
operate  in  the  alcohol  and  tobacco 
industries: 

2)  Assure  the  collection  of  all  alcohol, 
tobacco,  and  firearms  and 
ammunition  taxes,  and  obtain  a  high 
level  of  voluntary  compliance  with  all 
laws  governing  those  industries;  and 

3)  Suppress  commercial  bribery, 
consumer  deception,  and  other 
prohibited  practices  in  the  alcohol 
beverage  industry. 

In  fiscal  year  2009,  the  Bureau  plans 
to  give  priority  to  the  following 
regulatory  matters: 

•  Modernization  of  title  27,  Code  of 
Federal  Regulations.  TTB  will 
continue  to  pursue  its  multi-year 
program  of  modernizing  its 
regulations  in  title  27  of  the  Code  of 
Federal  Regulations.  This  program 
involves  updating  and  revising  the 
regulations  to  be  more  clear,  current, 
and  concise,  with  an  emphasis  on  the 
application  of  plain  language 
principles.  TTB  laid  the  groundwork 
for  this  program  in  2002  when  it 
started  to  recodify  its  regulations  in 
order  to  present  diem  in  a  more 
logical  sequence.  In  FY  2005,  TTB 
evaluated  all  of  the  36  CFR  parts  in 
title  27  and  prioritized  them  as 
“high,”  “medium,”  or  “low”  in  terms 
of  the  need  for  complete  revision  or 


regulation  modernization.  TTB 
determined  importance  based  on 
industry  member  numbers,  revenue 
collected,  and  enforcement  and 
compliance  issues  identified  through 
field  audits  and  permit  qualifications, 
statutory  changes,  significant  industry 
innovations,  and  other  factors.  The  10 
CFR  parts  that  TTB  ranked  as  “high” 
include  the  five  parts  directing 
operation  of  the  major  taxpayers 
under  the  Internal  Revenue  Code  of 
1986:  Part  19  -  Distilled  Spirits  Plants; 
Part  24  -  Wine;  Part  25  -  Beer;  Part  40 

-  Manufacture  of  Tobacco  Products 
and  Cigarette  Papers  and  Tubes;  and 
Part  53  -  Manufacturers  Excise  Taxes 

-  Firearms  and  Ammunition.  These 
five  CFR  parts  represent  nearly  all  the 
tax  revenue  that  TTB  collects,  or  * 
$14.7  billion  in  FY  2007.  The 
remaining  five  parts  rated  “high” 
consist  of  regulations  covering 
imports  and  exports  (Part  27  - 
Importation  of  Distilled  Spirits,  Wine 
and  Beer;  Part  28  -  Exportation  of 
Alcohol;  and  Part  41  -  Importation  of 
Tobacco  Products  and  Cigarette 
Papers  and  Tubes),  the  American 
Viticultural  Area  program  (Part  9), 
and  TTB  procedures  (Part  70). 

To  date,  related  to  the  modernization 
plan,  the  Department  of  the  Treasury 
has  published  notices  of  proposed 
rulemaking  on  parts  9  and  19.  The 
Bureau  plans  to  review  the  comments 
received  regarding  these  notices  and 
publish  final  rules  on  them.  In  addition, 
the  Bureau  will  put  forward  for 
Department  of  the  Treasury  publication 
an  advance  notice  of  proposed 
rulemaking  on  part  25.  In  FY  2009,  TTB 
plans  to  review  the  comments  received 
on  this  modernization  document  and  to 
move  forward  as  appropriate.  In  FY 
2009,  TTB  also  plans  to  draft  a 
modernization  notice  of  proposed 
rulemaking  for  part  28. 

•  Serving  Facts.  In  2007,  the 
Department  published  a  notice  of 
proposed  rulemaking  soliciting 
comments  on  a  proposal  to  require  a 
serving  facts  statement  on  alcohol 
beverage  labels.  The  proposed 
statement  would  include  information 
about  the  serving  size,  the  number  of 
servings  per  container,  and  per- 
serving  information  on  calories  and 
grams  of  carbohydrates,  fat,  and 
protein.  The  proposed  rule  would  also 
require  information  about  alcohol 
content.  TTB  plans  to  put  forward  for 
Department  publication  a  final  rule  on 
this  matter. 

•  Allergen  Labeling.  On  July  26,  2006, 
TTB  published  interim  regulations 
setting  forth  standards  for  voluntary 


allergen  labeling  of  alcohol  beverages. 
These  regulatory  changes  were  an 
outgrowth  of  changes  made  to  the 
Food,  Drug  and  Cosmetic  Act  by  the 
Food  Allergen  Labeling  and 
Consumer  Protection  Act  of  2004.  At 
the  same  time,  TTB  published  a 
proposal  to  make  those  interim 
requirements  mandatory.  TTB  intends 
to  put  forward  for  Department 
publication  a  final  rule  in  this  matter 
in  2009. 

•  Multi-Region  Appellations  for 
Imported  Wine.  TTB  will  put  forward 
for  Department  publication  a  proposal 
to  amend  its  wine  labeling  regulations 
to  allow  the  labeling  of  imported 
wines  with  multi-region  appellations 
of  origin.  The  proposed  regulatory 
change  would  provide  labeling 
treatment  for  imported  wines  that  is 
similar  to  what  is  currently  available 
for  domestic  wines,  which  may  be 
labeled  with  a  multi-state  or  multi¬ 
county  appellation  of  origin. 

•  Specially  Denatured  and  Completely 
Denatured  Alcohol  Formulas.  TTB 
will  submit  for  publication  by  the 
Department  a  proposal  to  reclassify 
some  specially  denatured  alcohol 
(SDA)  formulas  as  completely 
denatured  alcohol  (CDA)  for  which 
formula  submission  to  TTB  is  not 
required.  The  proposed  regulatory 
changes  would  also  allow  other  SDA 
formulas  to  be  used  without  the 
submission  of  article  formulas.  These 
changes  would  allow  TTB  to  shift  its 
SDA-dedicated  resources  from  the 
current  front-end  pre-m^ket  formula 
control  approach  to  a  post-market 
assessment  of  actual  compliance  with 
SDA  regulations. 

•  Alcohol  Fuel  Plants.  TTB  intends  to 
put  forward  for  Department 
publication  proposed  amendments  to 
the  alcohol  fuel  plant  regulations,  in 
recognition  of  the  significant  growth 
in  this  industry  segment.  The 
proposed  changes  would  include 
updated  procedures  for  producers  of 
distilled  spirits  intended  for  fuel  use 
that  will  enhance  their  operations 
consistent  with  TTB’s  responsibility 
to  protect  the  revenue. 

•  Special  (Occupational)  Tax  Repeal. 
TTB  will  submit  for  publication  by 
the  Department  amendments  to 
conform  the  TTB  regulations  to  the 
statutory  repeal  of  the  special 
(occupational)  taxes  on  producers  and 
marketers  of  alcoholic  beverages.  The 
regulatory  changes  will  reflect  the 
replacement  of  tax  payment  by  a 
registration  procedure. 
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Bureau  of  the  Public  Debt 

The  Bureau  of  the  Public  Debt  (BPD) 
bas  responsibility  for  borrowing  the 
money  needed  to  operate  the  Federal 
Government  and  accounting  for  the 
resulting  debt,  regulating  the  primary 
and  secondary  Treasury  securities 
markets,  and  ensuring  that  reliable 
systems  and  processes  are  in  place  for 
buying  and  transferring  Treasury 
securities. 

BPD  administers  regulations:  (1) 
Governing  transactions  in  Government 
securities  by  Government  securities 
brokers  and  dealers  under  the 
Government  Securities  Act  of  1986 
•(GSA),  as  amended;  (2)  Implementing 
Treasury’s  borrowing  authority, 
including  rules  governing  the  sale  and 
issue  of  savings  bonds,  marketable 
Treasury  securities,  and  State  and  local 
Government  securities;  (3)  Setting  out 
the  terms  and  conditions  by  which 
Treasury  may  redeem  (buy  back) 
outstanding,  unmatured  marketable 
Treasury  securities  through  debt 
buyback  operations;  (4)  Governing 
securities  held  in  Treasury’s  retail 
systems;  and  (5)  Governing  the 
acceptability  and  valuation  of  ail 
collateral  pledged  to  secure  deposits  of 
public  monies  and  other  financial 
interests  of  the  Federal  Government. 

Treasury’s  GSA  rules  govern  financial 
responsibility,  "the  protection  of 
customer  funds  and  securities,  record 
keeping,  reporting,  audit,  and  large 
position  reporting  for  all  government 
securities  brokers  and  dealers,  including 
financial  institutions. 

Treasury  maintains  regulations 
governing  two  retail  systems  for 
purchasing  and  holding  Treasury 
securities:  Legacy  Treasury  Direct,  in 
which  investors  can  purchase,  manage, 
and  hold  marketable  Treasury  securities 
in  book-entry  form,  and  TreasuryDirect, 
in  which  investors  may  purchase, 
manage,  and  hold  savings  bonds, 
marketable  Treasury  securities,  and 
certificates  of  indebtedness  in  an 
Internet-based  system. 

During  fiscal  year  2009,  BPD  will 
accord  priority  to  the  following 
regulatory  projects: 

•  TreasuryDirect.  To  date,  only 
individuals  have  been  able  to  open 
accounts  in  TreasuryDirect.  BPD 
plans  to  issue  a  final  rule  to  permit  a 
trustee  of  a  trust,  corporation,  limited 
liability  company,  partnership,  sole 
proprietorship,  legal  representative  of 
a  decedent’s  estate,  and  legal  guardian 
of  the  estate  of  an  incompetent  person 
or  minor  to  open  accounts  in 
TreasuryDirect  and  conduct 


transactions  in  eligible  Treasury 
securities.  BPD  will  also  take  the 
opportunity  to  make  non-substantive 
technical  corrections  to  the 
regulations. 

•  Series  I  Savings  Bonds.  BPD  plans  to 
issue  a  final  rule  amending  the 
regulations  for  Series  I  savings  bonds 
to  clarify  that  the  fixed  rate  of  return 
and  the  composite  rate  will  always  be 
greater  than  or  equal  to  zero  percent. 
The  amendment  makes  no  substantive 
change  to  the  regulations  but  will 
benefit  investors  by  clarifying  that  the 
fixed  rate  and  the  composite  rate  will 
not  be  negative  under  any  market 
conditions. 

Financial  Management  Service 
The  Financial  Management  Service 
(FMS)  issues  regulations  to  improve  the 
quality  of  Government  financial 
management  and  to  administer  its 
payments,  collections,  debt  collection, 
and  Government-wide  accounting 
programs.  For  fiscal  year  2009,  FMS’s 
regulatory  plan  includes  the  following 
priority: 

•  Management  of  Federal  Agency 
Disbursements.  FMS  is  amending  31 
CFR  part  208  to  increase  the  use  of 
agency  electronic  payments. 
Currently,  31  CFR  -  208.6  requires 
that  Federal  electronic  payments 
other  than  vendor  payments  be 
directed  to  a  deposit  account  at  the 
financial  institution  “in  the  name  of’ 
the  individual.  Treasury  waived  this 
requirement  for  Federal  agencies 
issuing  part  or  all  of  an  employee’s 
travel  reimbursement  to  the  travel 
card  issuing  bank  for  crediting  to  the 
employee’s  travel  card  account.  In 
fiscal  year  2009,  a  proposed  rule  will 
codify  the  terms  of  the  waiver.  In 
addition,  the  proposed  rule  would 
prohibit  a  Federal  agency  from 
making  a  check  payment  to  another 
Federal  agency,  and  would  instead 
require  that  all  agency-to-agency 
payments  be  made  through  the  Intra- 
Governmental  Payment  and 
Collection  System. 

Domestic  Finance  -  Office  of  the  Fiscal 
Assistant  Secretary  (OF AS) 

The  Office  of  the  Fiscal  Assistant 
Secretary  develops  policy  for  and 
oversees  the  operations  of  the  financial 
infi'astructnre  of  the  federal  government: 
including  payments,  collections,  cash 
management,  financing,  central 
accounting,  and  delinquent  debt 
collection. 

Treasury  strongly  encourages 
electronic  payment  of  Federal  benefits, 
but  electronic  payments  may  cause 


problems  in  certain  instances. 
Specifically,  individuals  who  have  bank 
accounts  and  are  subject  to  garnishment 
actions  may  find  direct  deposit 
unattractive.  Financial  institutions  may 
freeze  accounts  that  receive  federal 
benefits  as  they  perform  due  diligence 
in  complying  with  State  garnishment 
orders,  even  though  Federal  statues 
exempt  most  Federal  benefits  from 
garnishment. 

In  FY  2009,  Treasury  plans  to 
promulgate  a  joint  rule,  with  federal 
benefit  agencies,  to  address  the  practice 
of  account  ft’eezes  and  holds  to  ensure 
that  benefit  recipients  have  access  to  a 
certain  amount  of  lifeline  funds  while 
garnishment  orders  or  other  legal 
processes  are  adjudicated. 

The  regulation  will  provide  financial 
institutions  with  specific  instructions 
on  the  manner  and  extent  to  which 
accounts  with  exempt  funds  can  be 
frozen  in  the  face  of  a  garnishment 
order.  It  may  also  include  some 
provisions  aimed  at  Federal  benefit 
agencies  necessary  to  help  financial 
institutions  comply  with  the 
instructions.  We  do  not  expect  the 
policy  to  have  specific  provisions  for 
consumers.  States,  debt  collectors,  or 
banking  regulators.  However,  the 
banking  regulators  would  enforce  the 
policy  in  cases  of  non-compliance  by 
means  of  their  general  authorities. 

The  regulation  will  not  specifically 
address  the  process  for  adjudicating 
garnishment  orders.  State  debt 
collection  or  claims  laws  in  a  broader 
sense,  or  other  banking  practices  and 
procedures.  This  proposed  regulation 
will  be  a  new  part  in  Title  31. 


TREAS — Comptroller  of  the  Currency 
(OCC) 


FINAL  RULE  STAGE 


97.  BASEL  II  STANDARDIZED 
APPROACH 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Unfunded  Mandates: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 

Legal  Authority: 

12  use  93a;  12  USC  3907;  12  USC 
3909 

CFR  Citation: 

12  CFR  3 
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Legal  Deadline: 

None  , 

Abstract; 

The  OCC,  FRB,  FDIC,  and  OTS  have 
decided  to  withdraw  the  proposed 
revisions  to  the  existing  domestic  risk- 
based  capital  framework  known  as 
Basel  lA.  Instead,  the  Federal  banking 
agencies  proposed  a  new  risk-based 
capital  framework  based  on  the 
Standardized  Approach  for  credit  risk 
and  the  Basic  Indicator  approach  for 
operational  risk  described  in  the  capital 
adequacy  framework  titled 
“International  Convergence  of  Capital 
Measures  and  Capital  Standards:  A 
Revised  Framework,”  published  by  the 
Basel  Committee  on  Banking 
Supervision. 

Statement  of  Need; 

This  rulemaking  is  necessary  to 
enhance  the  risk-sensitivity  of  the  risk- 
based  capital  rules  for  those  banks  that 
will  not  be  subject  to  the  New  Basel 
Capital  Accord  (Basel  II)  capital 
framework. 

Summary  of  Legal  Basis; 

The  OCC  is  implementing  the  Basel  II 
Standardized  Approach  capital 


framework  for  domestic  financial 
institutions  that  choose  to  adopt  it. 

This  initiative  is  based  on  the  OCC’s 
general  rulemaking  authority  in  12 
U.S.C.  93a  and  its  specific  authority 
under  12  U.S.C.  3907  and  3909.  12"^ 
U.S.C.  3907(a)(2)  specifically  authorizes 
the  OCC  to  establish  minimum  capital 
levels  for  financial  institutions  that  the 
OCC,  in  its  discretion,  deems  necessary 
or  appropriate. 

Alternatives: 

Please  see  the  OCC’s  regulatory  impact 
analysis,  which  can  be  found  in  its 
entirety  at 

http://www.occ.treas.gov/law/basel.htm 
under  the  link  of  “Regulatory  Impact 
Analysis  for  Risk-Based  Capital 
Guidelines;  Capital  Adequacy 
Guidelines;  Capital  Maintenance: 
Standardized  Risk-Based  Capital  Rules 
(Basel  II;  Standardized  Option),  Office 
of  the  Comptroller  of  the  Currency, 
International  and  Economic  Affairs 
(2008).” 

Anticipated  Cost  and  Benefits; 

Not  yet  determined. 


Timetable: 

Action  Date  FR  Cite 

NPRM  07/29/08  73  FR  43982 

NPRM  Comment  10/27/08 
Period  End 

Final  Action  09/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Government  Levels  Affected: 

None 

Agency  Contact: 

Carl  Kaminski 
Attorney 

Department  of  the  Treasury 
Comptroller  of  the  Currency 
Legislative  and  Regulatory  Activities 
Division 

250  E  Street  SW. 

Washington,  DC  20219 

Phone:  202  874-5090 

Fax:  202  874-4889 

Email:  carl.kaminski@occ.treas.gov 

RIN:  1557-AD07 

BILLING  CODE  4810-2S-S 
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DEPARTMENT  OF  VETERANS 
AFFAIRS  (VA) 

Statement  of  Regulatory  Priorities 

The  Department  of  Veterans  Affairs 
(VA)  administers  benefit  programs  that 
recognize  the  important  public 
obligations  to  those  who  served  this 
Nation.  VA’s  regulatory  responsibility  is 
almost  solely  confined  to  carrying  out 
mandates  of  the  laws  enacted  by 
Congress  relating  to  programs  for 
veterans  and  their  beneficiaries.  VA’s 
major  regulatory  objective  is  to 
implement  these  laws  with  fairness, 
justice,  and  efficiency. 

Most  of  the  regulations  issued  by  VA 
involve  at  least  one  of  three  VA 
components:  The  Veterans  Benefits 


Administration,  the  Veterans  Health 
Administration,  and  the  National 
Cemetery  Administration.  The  primary 
mission  of  the  Veterans  Benefits 
Administration  is  to  provide  high- 
quality  and  timely  nonmedical  benefits 
to  eligible  veterans  and  their 
beneficiaries.  The  primary  mission  of 
the  Veterans  Health  Administration  is  to 
provide  high-quality  health  care  on  a 
timely  basis  to  eligible  veterans  through 
its  system  of  medical  centers,  nursing 
homes,  domiciliaries,  and  outpatient 
medical  and  dental  facilities.  The 
primary  mission  of  the  National 
Cemetery  Administration  is  to  bury 
eligible  veterans,  members  of  the 
Reserve  components,  and  their 
dependents  in  VA  National  Cemeteries 
and  to  maintain  those  cemeteries  as 


national  shrines  in  perpetuity  as  a  final 
tribute  of  a  grateful  Nation  to  honor  the 
memory  and  service  of  those  who 
served  in  the  Armed  Forces. 

VA’s  regulatory  priorities  include  a 
special  project  to  undertake  a 
comprehensive  review  and 
improvement  of  its  existing  regulations. 
The  first  portion  of  this  project  is 
devoted  to  reviewing,  reorganizing,  and 
rewriting  the  VA’s  compensation  and 
pension  regulations  found  in  38  CFR 
part  3.  The  goal  of  the  Regulation 
Rewrite  Project  is  to  improve  the  clarity 
and  logical  consistency  of  these 
regulations  in  order  to  better  inform 
veterans  and  their  family  members  of 
their  entitlements. 

BILUNG  CODE  8320-01-S 
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ENVIRONMENTAL  PROTECTION 
AGENCY  (EPA) 

Statement  of  Priorities 

OVERVIEW 

The  mission  of  the  Environmental 
Protection  Agency  (EPA)  is'to  protect 
and  safeguard  human  health  and  the 
environment.  Since  1970,  EPA,  together 
with  its  partners  and  stakeholders,  has 
been  delivering  a  cleaner,  healthier 
environment  to  the  public.  EPA’s 
achievements,  from  regulating  auto 
emissions  to  banning  the  use  of  DDT, 
from  cleaning  up  toxic  waste  to 
protecting  the  ozone  layer,  and  from 
increasing  recycling  to  revitalizing 
inner-city  brownfields,  have  resulted  in 
cleaner  air,  purer  water,  and  better 
protected  land.  Our  air  is  cleaner,  our 
water  is  purer,  and  our  land  is  healthier 
than  just  a  generation  ago. 

Between  1970  and  2004,  total 
emissions  of  the  six  major  air  pollutants 
dropped  by  54  percent.  This  is 
particularly  impressive  when  noted  that 
the  gross  domestic  product  increased 
187  percent,  energy  consumption 
increased  47  percent,  and  U.S. 
population  grew  by  40  percent  during 
the  same  time.  Through  land  restoration 
efforts,  600,000  acres  of  contaminated 
land  now  provide  ecological,  economic, 
and  recreational  benefits.  In  2004,  EPA 
and  its  partners  took  action  to  restore, 
enhance,  and  protect  nearly  830,000 
acres  of  wetlands.  EPA  continues  to 
build  on  its  past  success  by  using 
regulatory  and  innovative  approaches  to 
achieve  effective  results.  In  doing  so,  the 
Agency  uses  three  guiding  principles  to 
govern  its  work  to  maintain  the 
strongest  level  of  environmental 
protection. 

The  Agency  uses  three  guiding  . 
principles  to  govern  its  work  to 
maintain  the  strongest  level  of 
‘environmental  protection: 

•  Results  and  Accountability.  EPA  is 
committed  to  being  a  good  steward  of 
our  environment  and  a  good  steward 
of  America’s  tax  dollars.  To  provide 
the  public  with  the  environmental 
results  it  expects  and  deserv'es,  we 
must  operate  as  efficiently  and 
effectively  as  possible.  Accountability 
for  results  is  a  key  component  of  the 
President’s  Management  Agenda, 
designed  to  make  government  citizen- 
centered,  results-oriented,  and 
market-based. 

•  Innovation  and  Collaboration. 

Our  progress  depends  both  on  our 
ability  and  continued  commitment  to 
identify  and  use  innovative  tools, 
approaches,  and  solutions  to  address 


environmental  problems  and  to 
engage  extensively  with  our  partners, 
stakeholders,  and  the  public.  Under 
each  of  our  goals,  we  are  working  to 
promote  a  sense  of  environmental 
stewardship  and  a  shared 
responsibility  for  addressing  today’s 
challenges. 

•  Best  Available  Science.  EPA  needs 
the  best  scientific  information 
available  to  anticipate  potential 
environmental  threats,  evaluate  risks, 
identify  solutions,  and  develop 
protective  standards.  Sound  science 
helps  us  ask  the  right  questions, 
assess  information,  and  characterize 
problems  clearly  to  inform  Agency 
decision  makers. 

Science  guides  EPA’s  identification 
and  treatment  of  emerging  issues  and 
advances  our  understanding  of  long¬ 
standing  human  health  and 
environmental  challenges.  EPA’s 
research  is  typically  crosscutting, 
multidisciplinary,  and  at  the  cutting 
edge  of  environmental  science;  reflects 
the  dynamic  nature  of  science;  and 
brings  scientific  rigor  to  the 
characterization  of  uncertainty  and  risk. 

EPA  applies  these  principles  as  it 
works  with  its  Federal,  State,  tribal,  and 
local  government  partners  to  advance 
the  mission  of  protecting  human  health 
and  the  environment.  As  a  result  of 
these  collaborations,  tremendous 
progress  has  been  made  in  protecting 
and  restoring  the  Nation’s  air,  water, 
and  land: 

•  EPA  has  strengthened  the  Nation’s  air 
quality  standards  for  ground-level 
ozone,  revising  the  standards  for  the 
first  time  since  1997.  Ozone  levels 
have  dropped  21  percent  nationwide 
since  1980  as  EPA,  States,  and  local 
governments  have  worked  together  to 
continue  to  improve  the  Nation’s  air. 

•  In  FY  2007,  91.5  percent  of  the 
population  served  by  community 
water  systems  received  drinking  water 
that  met  all  applicable  health-based 
drinking  water  standards. 

•  EPA  issued  four  national  drinking 
water  regulations  to  boost  public 
health  and  reduce  risks  from 
pathogens  and  other  contaminants: 
the  Cryptosporidium  Rule,  the 
Disinfection  Byproducts  Rule,  the 
Ground  Water  Rule,  and  the  Lead  in 
Drinking  Water  Rule. 

•  EPA  assessed  over  8,000  properties 

while  creating  28,500  new  jobs  , 

through  the  Brownfields  and  Land 
Revitalization  program  since  2002. 

•  EPA  established  a  permanent  National 
Homeland  Security  Research  Center 


in  2004  to  provide  scientific  expertise, 
advice  and  guidance  on  homeland 
security  issues,  including  how  to 
respond  to  chemical  and  biological 
attacks. 

•  EPA  established  the  U.S.  as  the  first 
country  in  the  world  to  reassess  all 
pesticides  used  in  food,  removing 
unsafe  products  from  the  marketplace 
and  bringing  about  stronger  and  more 
effective  health  protections  for 
consumers. 

•  EPA’s  ocean  survey  vessel,  the  BOLD, 
has  conducted  scientific  surveys  from 
the  Gulf  of  Mexico  and  the  Caribbean, 
to  the  waters  of  New  England  since 
2005.  The  BOLD  has  researched  red 
tide,  monitored  coral  reefs  and  most 
notably,  assisted  in  the  Federal 
response  to  hurricanes  Katrina  and 
Rita  —  testing  the  coastal  impact  of 
those  storms  and  analyzing  the  health 
of  marine  life.  In  2007,  the  BOLD 
completed  40  oceanographic  surveys 
while  spending  over  270  days  at  sea. 

•  EPA  released  the  first-ever,  national 
Report  on  the  Environment  in  2003  to 
educate  the  American  people  about 
environmental  trends  in  the  condition 
of  the  air,  water,  and  land  and  related 
trends  in  human  health  and  ecological 
condition  in  the  United  States. 

•  Over  the  past  6  years,  EPA’s  climate 
change  partnership  programs  have 
prevented  an  estimated  500  million 
metric  tons  of  greenhouse  gas 
emissions.  That  is  equivalent  to  taking 
55  million  cars  off  the  road. 

•  EPA  also  promotes  international 
partnerships  to  reduce  greenhouse 
gasses  and  deploy  clean  technologies. 
Through  the  Methane  to  Markets 
Partnership,  we  work  with  other 
countries  and  the  U.S.  private  sector 
to  reduce  global  methane  emissions, 
enhance  economic  growth,  promote 
energy  security,  and  improve  the 
environment  by  using  cost-effective 
methane  recovery  technologies.  In 
addition,  the  United  States  has  joined 
Australia,  China,  India,  Japan,  and 
South  Korea  in  the  Asia-Pacific 
Partnership  on  Clean  Development 
and  Climate),  which  will  advance  the 
President’s  goal  for  cleaner  and  more 
efficient  technologies  and  practices. 

EPA  continues  to  accelerate  its  pace 
of  environmental  protection  while 
maintaining  the  Nation’s  economic 
competitiveness.  To  that  end,  the 
Agency  has  a  number  of  regulatory  goals 
in  order  to  meet  the  challenge  while 
demonstrating  progress  consistent  with 
its  principles  of  results  and 
accountability,  innovation  and 
collaboration,  and  the  use  of  the  best 
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available  science.  Using  these  three 
principles  as  the  foundation  of  its 
activity,  EPA  is  sharpening  focus  on 
achieving  measurable  environmental 
results  on  the  following  five  strategic 
goals: 

Clean  Air  and  Global  Climate  Change 

Among  the  high-priority  issues  for 
EPA  over  the  next  year  and  beyond  are 
climate  change,  energy  efficiency,  and 
energy  security.  These  issues  are  closely 
related,  and  this  Regulatory  Plan 
describes  current  efforts  to  address 
them. 

EPA  also  continues  to  advance  its 
efforts  to  control  the  more  familiar  air 
pollutants,  such  as  smog,  soot,  and 
oxides  of  nitrogen  and  sulfur.  While 
EPA  has  made  tremendous  progress 
toward  achieving  clean,  healthy  air  that 
is  safe  to  breathe,  air  pollution 
continues  to  be  a  great  problem.  The 
average  adult  breathes  more  than  3000 
gallons  of  air  every  day,  and  children 
breathe  more  air  per  pound  of  body 
weight.  Air  pollutants,  such  as  those 
that  form  urban  smog  can  remain  in  the 
environment  for  long  periods  of  time 
and  can  be  carried  by  the  wind 
hundreds  of  miles  from  their  origin. 

This  year’s  Regulatory  Plan  describes 
efforts  to  review  standards  for  oxides  of 
nitrogen  and  oxides  of  sulfur. 

EPA’s  programs  will  allow  the  Nation 
to  make  substantial  progress  in 
protecting  human  health  and 
ecosystems  from  air  pollution.  For 
example,  by  2011,  new  motor  vehicles, 
including  trucks  and  busfes,  will  emit  75 
to  95  percent  less  particulate  matter  and 
nitrogen  oxides  than  they  did  in  2003. 
These  programs,  when  fully 
implemented,  may  prevent  tens  of 
thousands  of  premature  deaths  and 
hospitalizations,  and  may  prevent 
millions  of  lost  work  artd  school  days 
each  year.  These  national  programs  will 
be  supplemented  by  local  control 
strategies  designed  to  ensure  that  the  air 
quality  standards  are  achieved  and 
maintained. 

EPA  also  works  to  address  climate 
change.  Since  the  beginning  of  the 
industrial  revolution,  concentrations  of 
several  greenhouse  gases  (particularly 
carbon  dioxide)  have  increased 
substantially.  EPA  is  currently  working 
with  other  Federal  Agencies  to 
implement  the  President’s  20  in  10 
program,  to  reduce  gasoline 
consumption  up  to  20%  in  the  next  ten 
years. 

Clean  and  Safe  Water 

EPA’s  “Clean  and  Safe  Water”  goal 
defines  the  improvements  that  EPA 


expects  to  see  in  the  quality  of  the 
Nation’s  drinking  water  and  of  surface 
waters  over  the  next  4  years.  These  goals 
include  improving  compliance  with 
drinking  water  standards,  maintaining 
safe  water  quality  at  public  beaches, 
restoring  more  than  2,000  polluted 
waterbodies,  and  improving  the  health 
of  coastal  waters. 

In  an  effort  to  address  the  Nation’s 
aging  water  infrastructure  system,  EPA 
is  developing  and  implementing  more 
innovative,  market-based  infrastructure 
financing  tools  for  States,  tribes,  and 
communities.  These  initiatives  will 
increase  and  accelerate  investment  in 
water  infrastructure  and  offer  greater 
flexibility  and  cost-effectiveness  to 
provide  clean  and  safe  water  for  every 
American.  Through  technology, 
innovation,  and  collaboration,  EPA 
makes  better  use  of  its  resources  to  help 
the  Nation’s  water  and  wastewater 
systems  be  highly  efficient  and  to  move 
infrastructure  toward  greater 
sustainability  for  many  years  to  come. 

Land  Preservation  and  Restoration 

EPA’s  land  preservation  and 
restoration  goal  addresses  the  need  for 
managing  waste,  conserving  and 
recovering  the  value  of  wastes, 
preventing  releases,  responding  to 
emergencies,  and  cleaning  up 
contaminated  land.  Uncontrolled  wastes 
can  cause  acute  illness  or  chronic 
disease  and  can  threaten  healthy 
ecosystems. 

Over  the  next  4  years,  EPA  will 
establish  or  update  approved  controls  to 
prevent  dangerous  relea.ses  at 
approximately  500  hazardous  waste 
treatment,  storage,  and  disposal 
facilities  and  also  will  address  2  long¬ 
standing  tribal  waste  management 
concerns:  increasing  the  number  of 
tribes  covered  by  integrated  waste 
management  plans  and  cleaning  up 
open  dumps. 

To  reduce  and  control  the  risks  posed 
by  accidental  and  intentional  releases  of 
harmful  substances,  EPA  plans  to 
maintain  a  high  level  of  readiness  to 
respond  to  emergencies,  lead  or  oversee 
the  response  at  more  than  1,600 
hazardous  waste  removals  and  reduce 
by  25  percent  the  number  of  gallons  of 
oil  spilled  by  facilities  subject  to 
Facility  Response  Plan  regulations 
relative  to  previous  levels.  EPA  and  its 
partners,  and  responsible  parties  will 
remediate  contaminated  land,  reduce 
risk  to  the  public,  and  enable 
communities  to  return  properties  to 
beneficial  reu.se.  We  will  also  apply 
leading-edge  scientific  research  to 
improve  our  capability  to  assess 


conditions  and  determine  relative  risks 
posed  by  contamination  at  hazardous 
waste  sites. 

Healthy  Communities  and  Ecosystems 

With  a  mix  of  regulatory  programs 
and  partnership  approaches  the  Agency 
achieves  results  in  ways  that  are 
efficient,  innovative  and  sustainable. 
EPA  continues  to  work  collaboratively 
with  other  nations  and  international 
organizations  to  identify,  develop,  and 
implement  policy  options  to  address 
global  environmental  issues  of  mutual 
concern.  Following  this,  EPA  strives  to 
build  a  community’s  capability  to  make 
decisions  that  affect  the  environment. 

EPA’s  efforts  to  share  information  and 
provide  assistance  offers  the  tools 
needed  to  effectively  address  the  myriad 
aspects  of  planned  development  or 
redevelopment.  These  contributions  are 
tailored  to  circumstances  spanning  the 
issues  of  sensitive  communities  and 
international  cooperation.  In  a  similar 
manner,  EPA’s  ecosystem  protection 
programs  encompass  a  wide  range  of 
approaches  that  address  specific  at-risk 
regional  areas,  such  as  large 
waterbodies.  EPA  also  works  with 
partners  to  protect  larger  categories  of 
threatened  systems,  such  as  estuaries 
and  wetlands.  In  cooperation  with  the 
U.S.  Army  Corps  of  Engineers,  EPA  will 
assure  “no  net  loss”  of  wetlands. 

Compliance  and  Environmental 
Stewardship 

EPA  ensures  that  government, 
business,  and  the  public  comply  with 
Federal  laws  and  regulations  by 
monitoring  compliance  and  taking 
enforcement  actions  that  result  in 
reduced  pollution  and  improved 
environmental  management  practices. 
To  accelerate  the  Nation’s 
environmental  protection  efforts,  EPA 
works  to  prevent  pollution  at  the  source, 
to  advance  other  forms  of  environmental 
stewardship,  and  to  employ  the  tools  of 
innovation  and  collaboration. 

Effective  compliance  assistance  and 
strong,  consistent  enforcement  are 
critical  to  achieving  the  human  health 
and  environmental  benefits  expected 
from  the  country’s  environmental  laws. 
EPA  monitors  compliance  patterns  and 
trends  and  focuses  on  priority  problem 
areas  identified  in  consultation  with 
States,  tribes,  and  other  partners.  The 
Agency  supports  the  regulated 
community  by  assisting  regulated 
entities  in  understanding  environmental 
requirements,  helping  them  identify 
cost-effective  compliance  options  and 
strategies,  and  providing  incentives  for 
compliance. 
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EPA  promotes  the  principles  of 
responsible  environmental  stewardship, 
sustainability,  and  accountability  to 
achieve  its  strategic  goals.  Collaborating 
closely  with  other  Federal  agencies, 
States,  and  tribes,  the  Agency  identifies 
and  promotes  innovations  that  assist 
businesses  and  communities  in  ^ 
improving  their  environmental 
performance.  EPA  works  to  improve  and 
encourage  pollution  prevention  and 
sustainable  practices,  helping 
businesses  and  communities  move 
beyond  compliance  and  become 
partners  in  protecting  our  national 
resources  and  improving  the 
environment  and  our  citizens’  health. 

Performance  Management 

In  2007,  the  Environmental  Protection 
Agency  (EPA)  was  awarded  the 
President’s  Quality  Award  for  Overall 
Management  for  operating  a  results- 
oriented,  data-driven,  performance 
management  system.  In  2008,  EPA’s 
management  achievements  included: 
EPA  receiving  “all  greens’’  in  the  five 
government-wide  management 
initiatives  under  the  President’s 
Management  Agenda;  the  Government 


Accountability  Office  acknowledging 
EPA  as  a  positive  “outlier”  among 
Federal  Agencies  and  Departments  in  its 
use  of  performance  management  data; 
EPA  leading  development  of  improved 
efficiency  measures  for  research  projects 
across  government;  working  with  our 
State  partners  to  align  performance 
measures;  creating  the  Performance 
Management  Council  to  provide 
guidance  on  incorporating  performance 
management  into  the  Agency; 
establishing  a  division  devoted  to 
improving  Agency  outcomes;  and  EPA’s 
launch  of  the  first  Federal  ‘stat’ 
program,  EPAStaf,  to  provide  frequent 
information  about  how  the  Agency 
performs  and  how  our  operations  can  be 
improved.  As  a  result,  EPA  is 
increasingly  viewed  not  only  as  a  well- 
managed  organization,  but  also  as  a 
model  for  making  the  government  more 
effective  and  efficient.  You  can  find 
additional  information  on  performance 
management  and  indicators,  as  well  as 
the  EPA’s  Quarterly  Management  Report 
at 

http://vkrww.epa.gov/ocfo/qmr/ 

index.htm 


Timeliness  and  Transparency  of 
Regulatory  Actions 

Completing  actions  on  time  or  ahead 
of  schedule  means  EPA  keeps  its 
commitments,  improves  the  quality  of 
decisions,  and  the  public  and 
environment  benefit  from  EPA’s  key 
actions  sooner.  As  part  of  EPASfat,  the 
Agency  is  focusing  management 
attention  on  several  dozen  key  actions 
and  tracking  their  adherence  to  an 
agreed-to  schedule  for  the  completion  of 
a  standard  set  of  development 
milestones  leading  to  promulgation  of 
rules  or  finalization  of  other  types  of 
actions.  Actions  that  are  completed  on 
time  or  early  are  used  by  EPA  as 
potential  exemplars  of  best  practices; 
program  offices  that  achieve  timely 
completion  of  actions  are  encouraged  to 
share  their  success  stories  and  lessons 
learned.  Actions  that  are  off-track  are 
identified  early  and  corrective  steps  are 
taken  to  expedite  their  completion. 

The  following  shows  the  results  of 
EPA’s  effort  to  track  the  timeliness  of 
the  Deputy  Administrator’s  priority 
actions  since  January  2007: 


Oct  24,  2008 


-120  - 

Of  the  26  actions  being  tracked 
against  internal  milestones,  15  actions 
accounted  for  the  days  behind  schedule 
as  of  10/24/08. 

EPA  is  also  making  Federal 
environmental  regulation  more 
transparent  by  providing  on-line 
information  as  soon  as  the  agency 
begins  the  development  of  a  new  rule. 
EPA  is  using  Action  Initiation  Lists 
(AILs)  to  notify  the  public  about  new 
rules  and  other  regulatory  actions.  AILs 
will  be  posted  on  the  EPA  Web  site  at 


roughly  the  end  of  each  month;  they 
will  describe  those  actions  that  were 
approved  for  commencement  during  the 
given  month.  Formerly,  the  public  had 
to  wait  for  EPA’s  Semiannual 
Regulatory  Agenda,  which  is  updated 
only  every  six  months,  to  learn  about 
new  regulatory  actions.  Visit  the  AIL  at 
http :// www.epa.gov/lawsregs/ search/ 
ail.html 


Aggregate  Costs  and  Benefits 

Per  the  amendments  to  E.O.  12866, 
we  are  providing  a  combined  aggregate 
estimate  of  costs  and  benefits  of 
regulations  included  in  the  Regulatory 
Plan.  Any  aggregate  estimate  of  total 
costs  and  benefits  must  be  highly 
qualified.  Problems  with  aggregation 
arise  due  to  differing  baselines,  data 
gaps,  and  inconsistencies  in 
methodology  and  type  of  regulatory 
costs  and  benefits  considered.  The 
aggregate  estimates  presented  combine 
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annualized  and  annual  numbers.  Cost 
savings  are  treated  as  benefits.  Dollars 
were  converted  to  2001  using  the  GDP 
deflator.  The  ranges  presented  below  do 
not  reflect  the  full  range  of  uncertainty 
in  the  benefit  and  cost  estimates  for 
these  rules. 

It  is  critical  to  note  that  the  aggregate 
estimates  omit  important  benefits  and 
costs  that  cannot  be  monetized.  For 
example,  the  estimates  leave  out  many 
health  and  welfare  benefits,  such  as 
ecosystem  functions,  visibility,  avoided 
cases  of  chronic  respiratory  damage, 
hypertension,  and  coronary  heart 
disease,  among  many  others.  In 
addition,  for  many  of  the  rules  in  the 
Plan,  we  were  unable  to  estimate  costs 
and  benefits  at  this  time  because  the 
range  of  policy  options  under 
consideration  is  wide  and  varied. 

The  monetized  aggregate  estimates 
provided  below  reflect  the  following 
rules  in  the  Regulatory  Plan:  (1) 
Monetized  cost  and  benefit  information 
was  provided  for:  Hazardous  Waste 
Manifest  Revisions  —  Standards  for 
Electronic  Manifests  Final  Rule;  and 
Expanding  the  Comparable  Fuels 
Exclusion  under  RCRA;  (2)  Monetized 
cost  information  (but  no  monetized 
benefits)  was  provided  for:  Test  Rule  — 
Certain  High  Production  Volume  (HPV) 
Chemicals;  (3)  Monetized  benefit 
information  (but  no  monetized  costs) 
was  provided  for;  Spill  Prevention, 
Control  and  Countermeasure  (SPCC). 

Aggregate  annual  monetized  benefits 
range  from  $329  million  to  $422  million 
per  year.  Aggregate  annual  monetized 
costs  are  estimated  to  range  from  $144 
million  to  $153  million  per  year. 

Rules  Expected  to  Affect  Small  Entities 

By  better  coordinating  small  business 
activities,  EPA  aims  to  improve  its 
technical  assistance  and  outreach 
efforts,  minimize  burdens  to  small 
businesses  in  its  regulations,  and 
simplify  small  businesses’  participation 
in  its  voluntary  programs.  A  number  of 
rules  included  in  this  Plan  might  be  of 
particular  interest  to  small  businesses 
including: 

•  Control  of  Emissions  from  Spark- 
Ignition  Engines  and  Fuel  Systems 
from  Marine  Vessels  and  Small 
Equipment  (2060-AM34); 

•  Renewable  Fuel  Standard  Program 
(2060-A0810);  and 

•  Effluent  Limitations  Guidelines  and 
Standards  for  the  Construction  and 
Development  Point  Source  Category 
(2040-AE91). 


Reducing  States’  Reporting  Burden 

In  an  effort  to  address  State  concerns 
over  escalating  reporting  requirements, 
EPA  and  the  Environmental  Council  of 
the  States  (ECOS)  launched  a  joint 
Burden  Reduction  Initiative  in  October 
2006.  This  Initiative  aimed  to  reduce 
States’  low-value,  high-burden  reporting 
requirements,  thus  conserving  both 
States’  and  EPA’s  valuable  resources 
while  maintaining  a  commitment  to 
protecting  human  health  and  the 
environment.' 

Each  of  the  50  States  was  asked  to 
identify  their  top  five  reporting 
requirements  for  potential  streamlining 
or  elimination.  Thirty-eight  States 
responded,  recommending  more  than 
200  ways  to  reduce  reporting  frequency 
and  level  of  detail.  States  also 
recommended  that  EPA  enable  States  to 
submit  more  data  electronically  and,  to 
the  extent  possible,  standardize  regional 
differences  in  reporting  requirements. 

EPA  has  been  steadily  working  to 
address  the  States’  recommendations 
since  the  Initiative  began.  In  2008,  EPA 
has  focused  on: 

1.  Addressing  priority  areas  identified 
by  the  States  in  summer  2007; 

2.  Improving  the  Initiative’s 
transparency  and  accuracy;  and 

3.  Creating  tools  for  incorporating 
burden  reduction  into  EPA’s  standard 
operating  procedures. 

Examples  of  the  priority  areas 
include: 

a.  Integrated  Compliance  Information 
System  for  the  National  Pollutant 
Discharge  Elimination  System  (ICIS- 
NPDES)  -  States  recommended  that 
EPA  harmonize  and  reduce  reporting 
requirements. 

h.  Disadvantaged  Business  Enterprise 
(DBE)  -  States  recommended  that  EPA 
reduce  DBE  utilization  reporting 
frequency. 

c.  National  Emissions  Inventory  (NEI)  - 
States  recommended  that  EPA 
streamline  NEI  reporting 
requirements. 

More  information  about  the  Burden 
Reduction  Initiative  is  available  at 
http://www.epa.gov/burdenreduction/. 

Trade  and  Environment  Policy 

EPA  is  committed  to  encouraging  the 
development  of  environmentally  sound 
international  policy.  In  part,  EPA 
pursues  this  goal  by  advancing 
environmental  objectives  in 
international  trade  agreements, 
investment  projects,  and  financial 
ventures.  In  so  doing,  EPA  supports  the 


realization  of  two  of  the  three  critical 
elements  of  sustainable  development: 
environmental  and  economic  progress. 

Recognizing  that  the  relationship 
between  trade  and  environmental  policy 
is  complex,  EPA  helps  ensure  that  trade 
agreements  balance  both  economic  and 
environmental  interests.  EPA 
encourages  the  development  of 
agreements  that:  1)  encourage  high 
levels  of  environmental  protection;  2) 
include  commitments  to  effective 
enforcement  of  environmental  laws  and 
regulations;  3)  provide  capacity  building 
in  response  to  relevant  environmental 
needs  and  issues  in  the  developing 
world;  and.  4)  do  not  undercut  domestic 
health,  safety  and  environmental 
measures. 

EPA  promoted  the  development  of 
environmental  reviews  of  trade 
agreements  and  that  these  reviews 
follow  specific  guidelines.  EPA  plays  a 
lead  role  in  negotiating  the 
environmental  provisions  of  a  number 
of  bilateral  and  regional  trade 
agreements  (e.g.,  with  Jordan,  Chile, 
Singapore  and  Central  America,  among 
others). 

EPA’s  Regulatory  Plan 

EPA’s  Regulatory  Plan  is  an  important 
element  of  the  Agency’s  strategy  for 
achieving  environmental  results  within 
the  framework  described  above.  The 
Agency’s  regulatory  program  includes 
several  efforts  that  will  reduce  the 
burden  placed  on  small  businesses 
while  ensuring  the  integrity  of  the 
environment.  Many  of  these  have  been 
nominated  for  Agency  action  through 
the  public  nomination  process  initiated 
by  the  Office  of  Management  and 
Budget  (OMB)  in  2001,  2002,  and  2004 
and  many  of  these  have  been  completed. 
Taken  as  a  whole,  the  Agency’s 
Regulatory  Plan  will  ensure  that  the 
Nation  continues  to  achieve 
improvements  in  environmental  quality 
while  minimizing  burden  to  States  and 
the  regulated  community. 

HIGHLIGHTS  OF  EPA’S 
REGULATORY  PLAN 
Office  of  Air  and  Radiation 

This  year  EPA  plans  to  take  initial 
steps  to  address  the  interconnected 
issues  of  climate  change,  energy 
efficiency,  and  energy  security.  In  taking 
these  steps,  EPA  is  carrying  out  two 
Congressional  mandates.  Title  II  of  the 
2007  Energy  Independence  and  Security 
Act  amended  Section  211(o)  of  the 
Clean  Air  Act,  directing  EPA  to  set  a 
modified  standard  that  will  increase  the 
quantities  of  renewable  fuels  available 
to  consumers.  EPA  is  implementing  this 
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mandate  by  developing  the  Renewable 
Fuels  Standcird  Program  outlined  in  this 
Regulatory  Plan.  Moreover,  in  the  FY 
2008  Consolidated  Appropriations  Act, 
Congress  directed  EPA  to  develop  a  rule 
to  establish  monitoring,  reporting  and 
recordkeeping  requirements  on  facilities 
that  produce,  import  or  emit  greenhouse 
gases  above  a  specific  threshold  in  order 
to  inform  future  regulatory  policy 
options  related  to  greenhouse  gases. 

EPA  is  fulfilling  this  mandate  through 
the  Greenhouse  Gas  Reporting  Rule 
currently  under  development  and 
summarized  below  in  this  Regulatory 
Plan. 

Another  important  and  ongoing  OAR 
regulator}'  priority  is  to  protect  public 
health  and  the  environment  from 
exposure  to  harmful  pollutants.  In  the 
coming  year,  EPA  will  reach  important 
milestones  in  the  development  of  two 
rules  that  address  the  harmful  effects  of 
Oxides  of  Nitrogen  and  Oxides  of 
Sulfur.  The  first  of  these  two  efforts  is 
a  review  of  the  Primary  National 
Ambient  Air  Quality  Standard  for 
Nitrogen  Dioxide,  which  can  constrict 
the  body’s  air  passages  and  impair 
pulmonary  function,  and  also  increase 
respiratory  illness  in  children.  The 
second  effort  is  a  review  of  the 
Secondary  National  Ambient  Air 
Quality  Standards  for  Oxides  of 
Nitrogen  and  Oxides  of  Sulfur.  Reviews 
of  these  two  pollutants  are  being 
combined  due  to  the  fact  that  these  two 
pollutants  and  their  associated 
transformation  products  are  linked  from 
an  atmospheric  chemistry  perspective, 
as  well  as  from  an  environmental  effects 
perspective,  most  notably  through 
aerosol  formation  and  acidification  in 
ecosystems.  Both  of  these  review  efforts 
are  summarized  below  in  this 
Regulatory  Plan. 

EPA  continues  to  address  toxic  air 
pollution  under  authority  of  the  Clean 
Air  Act  Amendments  of  1990.  The 
largest  part  of  this  effort  is  the 
“Maximum  Achievable  Control 
Technology”  (MACT)  program,  which  is 
now  well  into  its  second  phase 
consisting  of  evaluation  of  the 
effectiveness  of  work  done  so  far, 
assessment  of  the  need  for  additional 
controls,  and  assessment  of  advances  in 
control  technology.  These  evaluations 
and  assessments  me  grouped  into 
rulemakings  called  “Risk  and 
Technology  Reviews.”  The  remaining 
MACT  source  categories  requiring  Risk 
and  Technology  Reviews  are  being 
combined  into  several  groups  to  help 
meet  statutory  dates,  raise  and  resolve 
programmatic  issues  more  effectively, 
minimize  resources  by  using  available 


data  and  focusing  on  high  risk  sources, 
and  provide  consistent  review  and 
analysis.  One  example  of  the 
rulemakings  currently  underway  is 
summarized  in  this  Regulatory  Plan. 

The  example,  called  “Risk  and 
Technology  Review  Phase  II  Group  2a,” 
covers  nine  source  categories  including 
rubber  production,  mineral  wool 
production,  pharmaceuticals 
production,  printing  and  publishing, 
and  marine  vessel  loading  operations. 

Since  many  air  quality  programs  are 
administered  through  permitting  and 
monitoring  programs,  OAR  continues  to 
work  toward  improving  these  programs 
to  increase  efficiency  and  reduce 
regulatory  burden.  OAR  is  continuing  to 
develop  rulemakings  to  streamline  and 
improve  its  New  Source  Review  (NSR) 
permitting  program.  This  effort  will 
clarify  the  circumstances  under  which 
companies  must  obtain  construction 
permits  before  building  new  facilities  or 
significantly  modifying  existing 
facilities.  These  revisions  will  provide 
more  regulatory  certainty  by  clarifying 
compliance  requirements,  and  will  also 
make  the  program  easier  to  administer 
while  maintaining  its  environmental 
benefits.  In  developing  these  NSR  rule 
revisions,  OAR  is  drawing  upon  many 
years  of  intense  involvement  with  major 
stakeholders,  who  have  helped  shape  a 
suite  of  reforms  that  are  expected  to 
both  improve  the  environmental 
effectiveness  of  these  programs  and 
make  them  easier  to  comply  with.  One 
example  of  this  effort  is  included  in  this 
Regulatory  Plan,  entitled  “NSR:  Electric 
Generating  Units,”  addressing  issues  "in 
emission  measurement. 

Office  of  Solid  Waste  and  Emergency 
Response 

The  Office  of  Solid  Waste  and 
Emergency  Response  (OSWER) 
contributes  to  the  Agency’s  overall 
mission  of  protecting  public  health  and 
the  environment  by  focusing  on 
preparing  for,  preventing  and 
responding  to  chemical  and  oil  spills, 
accidents,  and  emergencies;  enhancing 
homeland  security;  increasing  the 
beneficial  use  and  recycling  of 
secondary  materials,  the  safe 
management  of  wastes  and  cleaning  up 
contaminated  property  and  making  it 
available  for  reuse.  EPA  carries  out 
these  missions  in  partnership  with  other 
Federal  agencies.  States,  tribes,  local 
governments,  communities, 
nongovernmental  organizations,  and  the 
private  sector.  To  further  these 
missions,  OSWER  has  identified  several 
regulatory  priorities  for  the  upcoming 
fiscal  year  that  will  promote 
stewardship  and  resource  conservation 


and  focus  regulatory  efforts  on  risk 
reduction  and  statutory  compliance. 

Consistent  with  the  Agency’s  goal  to 
reduce  unnecessary  reports  where  there 
would  be  no  likely  Federal,  State  or 
local  emergency  response  to  such 
notice(s),  the  Agency  is  considering  an 
administrative  reporting  exemption 
from  particular  notification 
requirements  under  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  of 
1980,  as  amended.  The  exemption  being 
considered  is  for  releases  of  hazardous 
substances  to  the  air  where  the  source 
of  those  hazardous  substances  is  animal 
waste  at  farms.  If  finalized,  it  is 
estimated  that  the  rule  will  reduce 
burden  on  farms  associated  with  making 
notifications  under  CERCLA  section  103 
by  approximately  3,408,000  hours  over 
the  ten  year  period  beginning  in  2009 
and  associated  costs  by  approximately 
$155,313,000  over  the  same  period. 

Under  the  Clean  Air  Act  (CAA),  EPA 
applies  different  standards  to  the 
combustion  of  waste  materials  than  to 
the  combustion  of  fuels  or  feedstocks 
which  are  not  solid  wastes.  The 
definition  of  non-hazardous  solid  waste 
can  have  a  significant  impact  on 
whether  certain  materials  (including 
biomass,  tires,  etc.)  are  used  as  a  fuel  or 
feedstock  or  are  disposed.  In  this 
rulemaking,  EPA  will  look  to  define 
which  secondary  materials  are  fuels  or 
feedstocks,  and  not  considered  “solid 
wastes”  under  RCRA  subtitle  D. 
Allowing  for  the  legitimate  use  of 
secondary  materials  as  a  fuel  or 
feedstock  can  preserve  natural 
resources,  conserve  energy,  reduce 
greenhouse  emissions,  as  well  as  save 
money  by  reducing  costs  for  raw 
materials  and  disposal  that  would 
otherwise  be  necessary. 

EPA  is  continuing  its  pursuit  to 
improve  and  modernize  the  hazardous 
waste  tracking  system  by  developing  an 
“E-manifest.”  This  system  will  allow 
electronic  processing  of  hazardous 
waste  transactions  that  will  greatly 
enhance  tracking  capabilities,  while 
significantly  reducing  administrative 
burden  and  costs  for  governments  and 
the  regulated  community.  The  E- 
manifest  will  build  on  the  new 
standardized  manifest  form  that  took 
effect  in  September  2006,  and  will 
ensure  the  continued  safe  management 
of  hazardous  waste.  However,  such 
regulations  cannot  be  promulgated  until 
legislative  authority  is  provided  to 
implement  such  a  system. 
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Office  of  Prevention,  Pesticides,  and 
Toxic  Substances 

The  primary  goal  of  EPA’s  Office  of 
Prevention,  Pesticides,  and  Toxic 
Substances  (OPPTS)  is  to  prevent  and 
reduce  pesticide  and  industrial  and 
commercial  chemical  risks  to  humans, 
communities  and  ecosystems.  OPPTS 
employs  a  mix  of  regulatory  and  non- 
regulatory  methods  to  achieve  this  goal. 
For  more  information  about  OPPTS’s 
regulatory  actions,  as  well  as 
information  about  our  other  programs 
and  activities,  please  visit  our  Web  site 
at  www.epa.gov/oppts. 

In  Spring  of  2008,  EPA  received  a 
section  21  petition  to  use  section  6  of 
TSCA  to  adopt  a  recently  promulgated 
California  State  regulation  concerning 
emissions  of  formaldehyde  from  certain 
composite  wood  products.  OPPTS  has 
responded  to  the  petition  and  has 
initiated  the  development  of  an 
advanced  notice  of  proposed  rule- 
making  (ANPRM)  to  investigate  whether 
and  what  type  of  regulatory  or  other 
action  might  be  appropriate  to  protect 
against  risks  posed  by  formaldehyde 
emitted  from  pressed  wood  products. 
OPPTS  is  working  to  publish  the  ANPR 
and  plans  to  hold  five  stakeholder 
meetings  to  solicit  comments  by  the  end 
of  2008.  OPPTS  is  also  working  with 
ORD  to  develop  a  hazard 
characterization  for  formaldehyde  and 
to  initiate  peer  review  early  in  2009.  In 
addition,  OPPTS  has  embarked  on  a 
study  of  substitutes  to  formaldehyde 
used  in  pressed  wood,  and  plans  to 
initiate  an  industry  survey  to  better 
understand  the  use  of  formaldehyde 
within  the  pressed  wood  market.  OPPTS 
plans  to  determine  the  appropriate 
course  of  regulatory  action  in  2009 
based  on  the  ANPRM  and  supporting 
work. 

Office  of  Water 

Among  EPA’s  Office  of  Water’s 
primary  goals  are  to  ensure  that 
drinking  water  is  safe;  to  restore  and 
maintain  oceans,  watersheds,  and  their 
aquatic  ecosystems;  to  protect  human 
health;  to  support  economic  and 
recreational  activities;  and  to  provide 
healthy  habitat  for  fish,  plants,  and 
wildlife.  OW ’s  regulatory  priority  for 
the  coming  year  is  a  proposed 
rulemaking  that  will  address  erosion 
and  sediment  discharges  associated 
with  construction  and  development 
activities.  This  rulemaking  and  its 
schedule  respond  to  a  court  order  that 
requires  the  Agency  to  promulgate  final 
regulations  by  December  of  2009. 


EPA 


PRERULE  STAGE 


98.  REVIEW  OF  THE  PRIMARY 
NATIONAL  AMBIENT  AIR  QUALITY 
STANDARD  FOR  NITROGEN  DIOXIDE 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  Authority: 

42  use  7408;  42  USe  7409 
CFR  Citation: 

40  eFR  50 
Legal  Deadline: 

None 

Abstract: 

The  eiean  Air  Act  Amendments  of 
1977  require  EPA  to  review  and,  if 
appropriate,  revise  the  primary  (health- 
based)  and  secondary  (welfare-based) 
national  ambient  air  quality  standards 
(NAAQS)  periodically.  On  October  11, 
1995,  the  EPA  published  a  final  rule 
not  to  revise  either  the  primary  or 
secondary  NAAQS  for  nitrogen  dioxide 
(N02).  That  action  provided  the 
Administrator’s  final  determination, 
after  careful  evaluation  of  comments 
received  on  the  October  1995  proposal, 
that  revisions  to  neither  the  primary 
nor  the  secondary  NAAQS  for  N02 
were  appropriate  at  that  time.  On 
December  9,  2005,  the  EPA/ORD 
initiated  the  current  periodic  review  of 
N02  air  quality  criteria,  the  scientific 
basis  for  the  NAAQS,  with  a  call  for 
information  in  the  Federal  Register. 

This  regulatory  action  is  for  the 
Agency’s  review  of  the  primary  N02 
NAAQS.  Review  of  the  secondary  N02 
NAAQS  will  be  part  of  a  separate 
regulatory  action  combined  with  review 
of  the  sulfur  dioxide  NAAQS.  As  part 
of  the  review  process,  the  Agency  will 
prepare  an  Integrated  Review  Plan,  an 
Integrated  Science  Assessment,  and  a 
Risk/Exposure  Assessment.  These 
documents  will  be  reviewed  by  the 
public  and  by  the  Clean  Air  Scientific 
Advisory  Committee  (CASAC),  an 
independent  science  advisory 
committee  established  to  review  the 
scientific  and  technical  basis  of  the 
NAAQS.  The  final  documents  will 
reflect  the  input  received  through  these 
reviews.  An  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM) 
reflecting  Agency  views  will  then  be 
published.  This  ANPRM  will  also  be 
reviewed  by  the  public  and  by  CASAC 


during  a  public  comment  period.  Input 
received  through  these  reviews  will 
inform  the  development  of  a  proposed 
rulemaking.  The  Administrator’s 
proposal  to  retain  or  revise  the  N02 
NAAQS  will  be  published  with  a 
request  for  public  comment.  Input 
received  during  the  public  comment 
period  will  be  considered  in  the 
Administrator’s  final  decision. 

Statement  of  Need: 

As  established  in  the  Clean  Air  Act, 
the  national  ambient  air  quality 
standards  for  N02  are  to  be  reviewed 
every  five  years. 

Summary  of  Legal  Basis: 

Section  109  of  the  Clean  Air  Act  (42 
use  7409)  directs  the  Administrator  to 
propose  and  promulgate  “primary”  and 
“secondary”  national  ambient  air 
quality  standards  for  pollutants 
identified  under  section  108  (the 
“criteria”  pollutants).  The  “primary” 
standards  are  established  for  the 
protection  of  public  health,  while 
“secondary”  standards  are  to  protect 
against  public  welfare  or  ecosystem 
effects. 

Alternatives: 

The  main’ alternatives  for  the 
Administrator’s  decision  on  the  review 
of  the  national  ambient  air  quality 
standards  for  N02  are  whether  to 
reaffirm  or  revise  the  existing 
standards. 

Anticipated  Cost  and  Benefits: 

The  Clean  Air  Act  makes  clear  that  the 
economic  and  technical  feasibility  of 
attaining  standards  are  not  to  be 
considered  in  setting  or  revising  the 
NAAQS,  although  such  factors  may  be  ^ 
considered  in  the  development  of  State 
plans  to  implement  the  standards. 
Accordingly,  the  Agency  prepares  cost 
and  benefit  information  in  order  to 
(provide  States  and  Regional  Planning 
Organizations  information  that  may  be 
useful  in  considering  different 
implementation  strategies  for  meeting 
proposed  or  final  standards.  Cost  and 
benefit  information  is  not  developed  to 
support  a  NAAQS  rulemaking  until 
sufficient  policy  and  scientific 
information  is  available  to  naurow 
potential  options  for  the  form  and  level 
associated  with  any  potential  revisions 
to  the  standard.  Typically,  an  analysis 
plan  for  preparing  a  regulatory  impact 
plan  for  a  NAAQS  proposed 
rulemaking  will  begin  after  CASAC  has 
reviewed  two  drafts  of  the  Integrated 
Science  As.sessment  (ISA)  as  well  as  the 
1st  draft  of  the  Agency’s  Risk/Exposure 
Assessment.  Therefore,  work  on  the 


71260 


Federal  Register / Vol.  73,  No.  227 /Monday,  November  24,  2008 /The  Regulatory  Plan 


developing  the  plan  for  conducting  the 
cost  and  benefit  analysis  will  generally 
start  1  1/2  to  2  years  following  the  start 
of  a  NAAQS  review. 

Risks: 

During  the  course  of  this  review,  risk 
assessments  will  be  conducted  to 
evaluate  health  risks  associated  with 
retention  or  revision  of  the  N02 
standards 

Timetable: 

Action  Date  FR  Cite 

ANPRM  12/00/08 

NPRM  05/00/09 

Final  Action  1 2/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

Federal,  State,  Local,  Tribal 
Additional  Information: 

SAN  No.  5111;  EPA  Docket 
information:  EPA-HQ-OAR-2006-0922 

Agency  Contact: 

Scott  Jenkins 

Environmental  Protection  Agency 

Air  and  Radiation 

C445-0J 

RTP,  NC  27711 

Phone:  919  541-1167 

Email:  jenkins.scott@epa.gov 

Karen  Martin 

Environmental  Protection  Agency 

Air  and  Radiation 

C504-06 

Research  Triangle  Park,  NC  27711 
Phone:  919  541-5274 
Fax:  919  541-0237 
Email:  martin.karen@epa.gov 

RIN:  2060-A019 


EPA 

99.  REVIEW  OF  THE  SECONDARY 
NATIONAL  AMBIENT  AIR  QUALITY 
STANDARDS  FOR  OXIDES  OF 
NITROGEN  AND  OXIDES  OF  SULFUR 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  Authority: 

42  use  7408;  42  USC  7409 

CFR  Citation: 

40  CFR  50 


Legal  Deadline: 

NPRM,  Judicial,  February  12,  2010,  No 
court  schedule  has  been  ordered  for 
this  review  as  of  yet.  This  date 
represents  the  date  submitted  by  EPA 
to  the  court. 

Final,  Judicial,  October  19,  2010,  No 
court  schedule  has  been  ordered  for 
this  review  as  of  yet.  This  date 
represents  the  date  submitted  by  EPA 
to  the  court. 

Abstract: 

The  Clean  Air  Act  Amendments  of 
1977  require  EPA  to  review  and,  if 
appropriate,  revise  air  quality  criteria, 
primary  (health-based),  and  secondary 
(welfare-based)  national  ambient  air 
quality  standards  (NAAQS)  every  five 
years.  On  October  11,  1995,  the  EPA 
published  a  final  rule  not  to  revise 
either  the  primary  or  secondary 
NAAQS  for  nitrogen  dioxide  (N02). 
That  action  provided  the 
Administrator’s  final  determination, 
after  careful  evaluation  of  comments, 
that  revisions  to  neither  the  primary 
nor  the  secondary  NAAQS  for  N02 
were  appropriate  at  that  time.  On  May 
22,  1996,  the  EPA  published  a  final 
decision  that  revisions  of  the  primary 
and  secondary  NAAQS  for  sulfur 
dioxide  (S02)  were  not  appropriate  at 
that  time,  aside  from  several  minor 
technical  changes.  That  action  provided 
the  Administrator’s  final  determination, 
after  careful  evaluation  of  comments, 
that  signficant  revisions  to  the  primary 
and  the  secondary  NAAQS  for  S02 
would  not  be  made  at  that  time.  On 
December  9,  2005,  the  EPA/ORD 
initiated  the  current  periodic  review  of 
N02  air  quality  criteria  with  a  call  for 
information  in  the  Federal  Register.  On 
May  3,  2006,  the  EPA/ORD  initiated  the 
current  periodic  review  of  S02  air 
quality  criteria  with  a  call  for 
information  in  the  Federal  Register.  The 
decision  was  made  to  review  the  oxides 
of  nitrogen  and  the  oxides  of  sulfur 
together,  rather  than  individually,  as 
has  been  done  in  the  past.  This 
decision  derives  from  the  fact  that  NOx, 
SOx,  and  their  associated 
transformation  products  are  linked  from 
an  atmospheric  chemistry  perspective, 
as  well  as  from  an  environmental 
effects  perspective  (most  notably  in  the 
case  of  secondary  aerosol  formation  and 
acidification  in  ecosystems). 

A  workshop  was  held  in  July  2007  to 
discuss  key  policy-relevant  issues 
around  which  EPA  would  structure  the 
review  and  to  provide  an  opportunity 
for  peer  review  of  draft  chapters  of  the 
Integrated  Science  Assessment  being 
prepared  by  ORD.  In  addition  to 


providing  input  into  the  Science 
Assessment,  the  workshop  also 
provided  important  input  as  OAR  and 
ORD  consider  the  appropriate  design 
and  scope  of  the  major  elements  that 
inform  the  Agency’s  Policy  Assessment 
under  the  new  NAAQS  process:  an 
integrated  plan  highlighting  the  key 
policy-relevant  issues  prepared  by  OAR 
and  ORD,  an  Integrated  Science 
Assessment  prepared  by  ORD,  and  a 
Risk/Exposure  Assessment  prepared  by 
OAR. 

The  Policy  Assessment  prepared  by 
OAR  will  evaluate  the  policy 
implications  of  key  information 
contained  in  the  Integrated  Science 
Assessment  and  Risk/Exposure 
Assessment,  as  well  as  any  appropriate 
technical  analyses.  The  Policy 
Assessment  will  be  published  as  an 
ANPRM  that  reflects  Agency  views 
regarding  options  to  retain  or  revise  the 
N02  and/or  S02  NAAQS.  EPA  will 
solicit  comments  from  the  Clean  Air 
Scientific  Advisory  Committee 
(CAS AC),  an  independent  science 
advisory  committee  established  to 
review  the  scientific  and  technical  basis 
of  the  NAAQS,  and  the  public  several 
times  during  the  development  of  the 
critical  documents  identified  above, 
including  the  ANPRM.  A  Scope  and 
Methods  Plan  for  the  review  was 
developed  and  released  to  CASAC  and 
the  public  for  comment.  CASAC 
provided  comment  on  both  the  ISA 
(developed  by  ORD)  and  the  Scope  and 
Methods  Plan  on  April  2-3  2008.  The 
second  draft  ISA  and  first  draft  risk  and 
exposure  assessment  will  be  released  to 
CASAC  and  the  public  in  August,  2008 
for  a  public  meeting  on  October  1-2, 
2008.  Upon  the  completion  of  the  risk 
assessments  and  the  development  of 
the  ANPR,  the  Administrator  will 
propose  to  retain  or  revise  the 
secondary  N02  and/or  S02  NAAQS,  as 
appropriate,taking  into  consideration 
CASAC  and  public  commenton  the 
ANPR.  Input  received  during  the  public 
comment  period  for  the  proposed 
decision  will  be  considered  in  the 
Adminstrator’s  final  decision. 

Statement  of  Need: 

As  established  in  the  Clean  Air  Act, 
the  national  ambient  air  quality 
standards  for  oxides  of  nitrogen  and 
oxides  of  sulfur  are  to  be  reviewed 
every  five  years. 

Summary  of  Legal  Basis: 

Section  109  of  the  Clean  Air  Act  (42 
USC  7409)  directs  the  Administrator  to 
propose  and  promulgate  “primary”  and 
“secondary”  national  ambient  air 
quality  standards  for  pollutants 
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identified  under  section  108  (the 
“criteria”  pollutants).  The  “primary” 
standards  cue  established  for  the 
protection  of  public  health,  while 
“secondary”  standards  are  to  protect 
against  public  welfare  or  ecosystem 
effects. 

Alternatives: 

The  main  alternatives  for  the 
Administrator’s  decision  on  the  review 
of  the  national  ambient  air  quality 
standards  for  oxides  of  nitrogen  and 
oxides  of  sulfur  are  whether  to  reaffirm 
or  revise  the  existing  standards. 

Anticipated  Cost  and  Benefits: 

The  Clean  Air  Act  makes  clear  that  the 
economic  and  technical  feasibility  of 
attaining  standards  are  not  to  be 
considered  in  setting  or  revising  the 
NAAQS,  although  such  factors  may  be 
considered  in  the  development  of  State 
plans  to  implement  the  standards. 
Accordingly,  the  Agency  prepares  cost 
and  benefit  information  in  order  to 
provide  States  and  Regional  Planning 
Organizations  information  that  may  be 
useful  in  considering  different 
implementation  strategies  for  meeting 
proposed  or  final  standards.  Cost  and 
benefit  information  is  not  developed  to 
support  a  NAAQS  rulemaking  until 
sufficient  policy  and  scientific 
information  is  available  to  narrow 
potential  options  for  the  form  and  level 
associated  with  any  potential  revisions 
to  the  standard.  Typically,  an  analysis 
plan  for  preparing  a  regulatory  impact 
plan  for  a  NAAQS  proposed 
rulemaking  will  begin  after  CASAC  has 
reviewed  two  drafts  of  the  Integrated 
Science  Assessment  (ISA)  as  well  as  the 
1st  draft  of  the  Agency’s  Risk/Exposure 
Assessment.  Therefore,  work  on  the 
developing  the  plan  for  conducting  the 
cost  and  benefit  analysis  will  generally 
start  1  1/2  to  2  years  following  the  start 
of  a  NAAQS  review. 

Risks: 

During  the  course  of  this  review,  risk 
assessments  may  be  conducted  to 
evaluate  public  welfare  risks  associated 
with  retention  or  revision  of  the 
staridards. 

Timetable: 

Action  Date  FR  Cite 

ANPRM  08/00/09 

NPRM  02/00/10 

Final  Action  11/00/10 

Regulatory  Flexibility  Analysis 
Required: 

No 


Small  Entities  Affected: 

No 

Government  Levels  Affected: 
Federal,  State,  Local,  Tribal 
Additional  Information: 

SAN  No.  5170;  EPA  Docket 
information:  EPA-HQ-OAR-2007-1145 

Agency  Contact: 

Anne  Rea 

Environmental  Protection  Agency 

Air  and  Radiation 

C539-02 

Research  Triangle  Peuk,  NC  27711 
Phone:  919  541-0053 
Fax:  919  541-0905 
Email:  rea.anne@epa.gov 

Ginger  Tennant 

Environmental  Protection  Agency 

Air  and  Radiation 

C504-06 

Research  Triangle  Park,  NC  27711 
Phone:  919  541-4072 
Fax:  919  541-0237 
Email:  tennant.ginger@epa.gov 

RIN:  2060-A072 


EPA  , 

100.  •  FORMALDEHYDE  EMISSIONS 
FROM  PRESSED  WOOD  PRODUCTS 

Priority: 

Other  Significant.*  Major  status  under  5 
use  801  is  undetermined. 

Unfunded  Mandates: 

Undetermined 

Legal  Authority: 

15  use  2605  “TSCA  6” 

CFR  Citation: 

Not  Yet  Determined 

Legal  Deadline: 

None 

Abstract: 

In  response  to  a  petition  filed  under 
TSCA  section  21,  EPA  has  initiated  a 
proceeding  to  investigate  risks  posed  by 
formaldehyde  emitted  from  pressed 
wood  products.  As  indicated  in  that 
response,  EPA  plans  to  issue  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  in  the  Fall  of  2008.  As  part 
of  the  ANPRM  process,  EPA  will 
engage  stakeholders  to  contribute  to 
obtaining  a  better  understanding  of  the 
available  control  technologies  and 
approaches,  industry  practices,  and  the 
implementation  of  California’s 
regulations.  Concurrently,  EPA  plans  to 


develop  and  conduct  an  industry 
survey  and  initiate  development  of  an 
exposure  assessment  and  a  hazard 
characterization  that  could  be  used  for 
evaluating  emissions  standards  or  other 
approaches.  Subsequently,  EPA  plans 
to  develop  an  irritation  risk  assessment 
and  quantify  costs  and  benefits.  At  the 
conclusion  of  this  work,  OPPTS 
anticipates  determining  whether  it 
should  take  action,  which  may  include 
action  under  TSCA,  or  via  the 
development  of  a  voluntary  consensus 
standard  or  other  approaches.  As 
OPPTS  evaluates  risks  and  options 
under  TSCA,  OPPTS  intends  to 
coordinate  its  efforts  with  other 
interested  EPA  offices  and  agencies,  as 
well  as  engage  the  public  and 
stakeholders. 

Statement  of  Need: 

On  March  24,  2008,  25 
organizations/5,000  individuals 
petitioned  EPA  to  use  TSCA  §  6  to 
adopt  a  California  Air  Resources  Board 
regulation  as  a  national  standard  for 
formaldehyde  emissions  fi'om 
composite  wood  products.  In  response, 
EPA  committed  to  initiate  a  proceeding 
to  investigate  whether  and  what  type 
of  regulatory  or  other  action  might  be 
appropriate  to  protect  against  risks 
posed  by  formaldehyde  emitted  from 
pressed  wood  products.  This  decision 
was  based  on  the  hazards  of 
formaldehyde,  in  combination  with  the 
potential  for  prolonged  exposure  to 
potentially  problematic  levels  of 
formaldehyde  for  occupants  of  newly 
constructed  housing. 

Summary  of  Legal  Basis: 

The  Agency  has  not  decided  to  take 
any  rulemaking  action,  but  it  is 
evaluating  potential  actions  under 
TSCA  sections  6(a)  and  6(b). 

Alternatives: 

The  Agency  has  not  yet  determined 
that  any  action  is  necessary,  but  it  is 
evaluating  potential  actions  under 
TSCA  sections  6(a)  and  6(b)  as  well  as 
voluntary  action. 

Anticipated  Cost  and  Benefits: 

The  Agency  has  not  determined  that 
any  action  is  necessary  or  evaluated  the 
costs  and  benefits  of  any  possible 
actions. 

Risks: 

Formaldehyde  is  an  eye,  nose,  throat, 
and  skin  irritant.  At  this  time,  the 
Agency  is  primarily  concerned  with  the 
irritation  risks  posed  by  formaldehyde 
emissions  firom  pressed  wood  products. 
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Timetable; 

Action  Date  FR  Cite 

ANPRM  11/00/08 

NPRM  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required; 

Undetermined 

Government  Levels  Affected; 

Undetermined 

Federalism; 

Undetermined 

Additional  Information: 

SAN  No.  5287 

Agency  Contact: 

Cindy  Wheeler 

Environmental  Protection  Agency 

Office  of  Prevention,  Pesticides  and  Toxic 

Substances 

7404T 

Washington,  DC  20460 
Phone:  202  566-0484 
Fax:  202  566-0470 

Email:  wheeler.cindy@epamail.epa.gov 
Ljmn  Vendinello 

Environmental  Protection  Agency 

Office  of  Prevention,  Pesticides  and  Toxic 

Substances 

7404T 

Washington,  DC  20460 
Phone:  202  566-0514 

RIN:  2070-AJ44 
EPA 

101.  •  DEFINITION  OF  SOLID  WASTE 
FOR  NON-HAZARDOUS  MATERIALS 

Priority: 

Other  Significant 

Unfunded  Mandates; 

Undetermined 

Legal  Authority: 

42  use  7429(a)(1) 

CFR  Citation: 

Not  Yet  Determined 

Legal  Deadline: 

None 

Abstract: 

The  DC  Circuit  Court  of  Appeals 
vacated  and  remanded  two  EPA  rules 
promulgated  under  the  Clean  Air  Act 
(CAA)  -  the  Commercial  and  Industrial 
Solid  Waste  Incineration  (CISWI) 
definitions  rule,  issued  under  section 
129  of  the  CAA,  and  the  Boiler  MACT, 
issued  under  section  112.  The  court 


concluded  that  EPA  erred  by  excluding 
units  that  combust  solid  waste  for  the 
purpose  of  energy  recovery  from  the 
CISWI  rule  and  including  such  units 
in  the  Boilers  rule.  In  response  to  the 
court’s  decision,  EPA  is  now  preparing 
to  establish  new  standards  under 
sections  112  and  129  for  the  various 
units  subject  to  each  section. 

Section  129  regulates  solid  waste 
incineration  units,  defining  them  as 
units  that  combust  “any”  solid  waste. 

It  further  defines  “solid  waste”  as 
having  the  meaning  established  by  the 
Administrator  pursuant  to  the  Solid 
Waste  Disposal  Act  (SWDA).  Thus,  if 
a  material  is  not  a  solid  waste  as 
established  by  the  Administrator 
pursuant  to  the  SWDA,  the  unit  in 
which  it  is  burned  would  not  be 
covered  under  section  129. 

Statement  of  Need: 

The  Office  of  Solid  Waste  and 
Emergency  Response  (OSWER)  needs  to 
determine  which  non-hazardous 
materials  are  “solid  wastes”  under 
SWDA  so  that  the  Office  of  Air  and 
Radiation  (OAR)  can  conduct 
appropriate  sampling  and  determine 
MACT  standards. 

Summary  of  Legal  Basis: 

Section  129  of  the  CAA  directs  EPA 
to  promulgate  emission  standards  for 
“solid  waste  incineration  units”  under 
the  Act.  42  U.S.C.  Section  7429(a)(1). 
Previous  rulemaking  was  vacated  by 
the  Court,  therefore  it  is  critical  for 
OSWER  to  determine  what  constitutes 
a  solid  waste  for  purposes  of  section 
129  of  the  CAA. 

Alternatives: 

No  alternatives  exist  at  this  time. 

Anticipated  Cost  and  Benefits: 

Non-hazardous  industrial  materials, 
such  a  coal  combustion  products  and 
refuse  materials,  spent  foundry  sands, 
and  construction  and  demolition  (C&D) 
materials,  as  well  as  scrap  tires, 
wood/biomass,  used  oil,  and  solvents, 
all  represent  examples  of  “usable 
materials”  that  are  generated  by 
industry  in  the  process  of  producing 
primary  products.  These  materials, 
when  used  as  “secondary  materials”  for 
fuel  or  as  ingredients  in  production 
processes,  can  provide  significant  and 
wide-spread  benefits.  The  productive 
reuse  of  “secondary  materials”  for  these 
purposes  is  central  to  the  very 
principles  of  conservation  and 
sustainability. 


Risks: 

Risks  to  human  health  and  the 
environment,  if  any,  will  be  addressed 
by  either  Section  112  or  Section  129 
of  the  CAA. 

Timetable: 

Action  Date  FR  Cite 

ANPRM  12/00/08 

Regulatory  Flexibility  Analysis 
Required: 

No  ■ 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

Undetermined 

Federalism: 

Undetermined 

Additional  Information: 

SAN  No.  5266 

Agency  Contact: 

Michael  Galbraith 
Environmental  Protection  Agency 
Solid  Waste  and  Emergency  Response 
5306P 

Washington,  DC  20460 
Phone:  703-605-0567 
Fax:  703  308-8686 

Email:  galbraith.michael@epamail.epa.gov 
Jim  Eddinger 

Environmental  Protection  Agency 
Solid  Waste  and  Emergency  Response 
D24301 

Durham,  NC  20460 
Phone:  919  541-5426 
-Fax:  919  541-5450 
Email:  eddinger.jim@epamail.epa.gov 

RIN:  2050-AG44 


EPA 


PROPOSED  RULE  STAGE 


102.  GREENHOUSE  GAS  ' 
MANDATORY  REPORTING  RULE 

Priority: 

Other  Significant 

Legal  Authority: 

42  use  7401  et  .seq 

CFR  Citation: 

Not  Yet  Determined 

Legal  Deadline: 

NPRM,  Statutory,  September  26,  2008, 
FY08  Consolidated  Appropriations 
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directed  EPA  to  publish  a  proposal  9 
months  after  enactment. 

Final,  Statutory,  June  26,  2009,  FY08 
Consolidated  Appropriations  directed 
EPA  to  publish  final  18  months  after 
enactment. 

Abstract: 

On  December  26,  2007,  President  Bush 
signed  the  FY2008  Consolidated 
Appropriations  Amendment  which 
authorized  funding  for  EPA  to  “develop 
and  publish  a  draft  rule  not  later  than 
9  months  after  the  date  of  enactment 
of  this  Act,  and  a  final  rule  not  later 
than  18  months  after  the  date  of 
enactment  of  this  Act,  to  require 
mandatory  reporting  of  greenhouse  gas 
emissions  above  appropriate  thresholds 
in  all  sectors  of  the  economy  of  the 
United  States.”  The  accompanying  joint 
explanatory  statement  directed  EPA  to 
“use  its  existing  authority  under  the 
Clean  Air  Act”  to  develop  a  mandatory 
greenhouse  gas  reporting  rule.  The  joint 
explanatory  statement  went  on  to  say 
that  “The  Agency  is  further  directed  to 
include  in  its  rule  reporting  of 
emissions  resulting  from  upstream 
production  and  downstream  sources,  to 
the  extent  that  the  Administrator  deems 
it  appropriate.”  Accordingly  this 
rulemaking  would  establish  monitoring, 
reporting,  and  recordkeeping 
requirements  on  facilities  that  produce, 
import,  or  emit  greenhouse  gases  above 
a  specific  threshold  in  order  to  provide 
comprehensive  and  accurate  data  to 
support  a  range  of  future  climate  policy 
options. 

Statement  of  Need: 

This  action  is  necessary  because  the 
FY2008  Consolidated  Appropriations 
Amendment  signed  by  President  Bush 
on  December  26,  2007,  authorized  EPA 
to  “develop  and  publish  a  draft  rule 
not  later  than  9  months  after  the  date 
of  enactment  of  this  Act,  and  a  final 
rule  not  later  than  18  months  after  the 
date  of  enactment  of  this  Act,  to  require 
mandatory  reporting  of  greenhouse  gas 
emissions  above  appropriate  thresholds 
in  all  sectors  of  the  economy  of  the 
United  States.” 

Summary  of  Legal  Basis: 

The  legal  basis  is  the  Clean  Air  Act, 

42  U.S.C.  7401,  et  seq. 

Alternatives: 

Not  yet  determined. 

Anticipated  Cost  and  Benefits: 

Not  yet  determined. 

Risks: 

Not  yet  determined.  • 


Timetable: 

Action  Date  FR  Cite 

NPRM  02/00/09 

Final  Action  10/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

Additional  Information: 

SAN  No.  5242 

Agency  Contact: 

Suzanne  Kocchi 

Environmental  Protection  Agency 

Air  and  Radiation 

6207] 

Washington,  DC  20460 
Phone:  202  343-9387  • 

Emai  1 :  kocchi.suzanne@epamail.epa.gov 

Reid  Harvey 

Environmental  Protection  Agency 

Air  and  Radiation 

6207] 

Washington,  DC  20460 

Phone:  202  343-9429 

Email:  harvey.reid@epamail.epa.gov 

RIN:  2060-AO79 


EPA 

103.  RENEWABLE  FUELS  STANDARD 
PROGRAM 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Unfunded  Mandates: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 

Legal  Authority: 

Clean  Air  Act  Section  211(o) 

CFR  Citation: 

40  CFR  Part  86,  40  CFR  Part  80 

Legal  Deadline:' 

Final,  Statutory,  December  19,  2008. 

Abstract: 

This  action  will  implement  certain 
provisions  in  Title  II  of  the  2007  Energy 
Independence  and  Security  Act  that 
amend  Section  211  (o)  of  the  Clean  Air 
Act.  The  new  law  sets  a  modified 
standard  for  renewable  fuels  increasing 
the  national  requirement  to  9.0  billion 
gallons  in  2008  and  rising  to  36  billion 


gallons  by  2022.  Of  the  latter  total,  21 
billion  gallons  is  required  to  be 
obtained  from  cellulosic  ethanol  and 
other  advanced  biofuels.  Starting  in 
2016,  all  of  the  increase  in  the  RFS 
target  must  be  met  with  advanced 
biofuels,  defined  as  cellulosic  ethanol 
and  other  biofuels  derived  from 
feedstock  other  than  corn  starch  — 
with  explicit  standards  for  cellulosic 
biofuels  and  biomass-ba.sed  diesel. 
Renewable  fuels  produced  from  new 
biorefineries  will  be  required  to  reduce 
by  at  least  20%  the  life  cycle 
greenhouse  gas  (GHG)  emissions 
relative  to  life  cycle  emissions  from 
gasoline  and  diesel. 

Statement  of  Need: 

This  action  will  implement  certain 
provisions  in  Title  II  of  the  2007  Energy 
Independence  and  Security  Act  that 
amend  Section  211  (o)  of  the  Clean  Air 
Act.  This  new  law  sets  a  modified 
standard  for  renewable  fuels  and 
directs  EPA  to  implement  that 
standard. 

Summary  of  Legal  Basis: 

Clean  Air  Act  Section  211(o) 

Alternatives: 

Alternatives  are  being  developed  and 
will  be  presented  in  the  Preamble  to 
the  proposed  rule. 

Anticipated  Cost  and  Benefits: 

We  haven’t  completed  the  necessary 
ananlytical  work  that  supports 
calculating  and  developing  the  costs 
and  benefits  of  this  rule.  Once  the 
analysis  plan/work  is  completed,  we 
can  then  compile  and  present  the 
information. 

Risks: 

This  rule  will  increase  energy  security 
by  increasing  the  domestic  supply  of 
energy,  and  will  reduce  greenhouse  gas 
emissions. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

Final  Action  06/00/09 

Regulatory  Flexibility  Analysis 
Required: 

Yes 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

None 

Energy  Effects: 

Statement  of  Energy  Effects  planned  as 
required  by  Executive  Order  13211. 


m-- 


■  «'  -  A-, 
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Additional  Information: 

SAN  No.  5250 
Agency  Contact: 

Paul  Argyropoulos 
Environmental  Protection  Agency 
Air  and  Radiation 
6520J  ARN 

Washington,  DC  20460 

Phone:  202  564-1123 

Fax:  202  564-1686 

Email:  argyropoulos.paul@epa.gov 

David  Korotney 

Environmental  Protection  Agency 

Air  and  Radiation 

AAFC 

Ann  Arbor,  MI  48105 
Phone:  734  214-4507 
Email:  korotney.david@epamail.epa.gov 

RIN:  2060-A081 


104.  RISK  AND  TECHNOLOGY 
REVIEW  PHASE  II  GROUP  2A 

Priority: 

Other  Significant 

Legal  Authority: 

CAA  Section  112(f)(2):  CAA  Section 
112(d)(6) 

CFR  Citation: 

Not  Yet  Determined 
Legal  Deadline: 

Final,  Statutory,  September  19,  2003,  5 
MACT  included  in  RTR  Group  2A.  EPA 
required  to  complete  RTR  8  yrs  after 
promulgation.  RTR  due  for  this  rule: 
09/2003  to  06/2007. 

Abstract: 

This  action  is  the  Risk  and  Technology 
Review  (RTR)  Group  2A  and  its  title 
is:  National  Emission  Standards  for 
Hazardous  Air  Pollutant  Emissions: 
Group  I  Polymers  and  Resins 
(Epichlorohydrin  Elastomers 
Production,  HypalonTM  Production, 
Nitrile  Butadiene'  Rubber  Production, 
Polybutadiene  Rubber  Production,  and 
Styrene  Butadiene  Rubber  and  Latex 
Production);  National  Emission 
Standards  for  Marine  Vessel  Loading 
Operations;  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Mineral  Wool  Production:  National 
Emission  Standards  for  Pharmaceuticals 
Production;  and  National  Emission 
Standards  for  the  Printing  and 
Publishing  Industry.  It  will  address 
both  EPA’s  obligation  to  conduct  a 
residual  risk  review  and  to  conduct  a 
technology  review.  It  includes  nine 


source  categories,  each  affected  by  one 
of  five  MACT  standards. 

Statement  of  Need: 

CAA  section  112(f)(2)  requires  us  to 
determine  for  source  categories  subject 
to  certain  CAA  section  112(d)  standards 
whether  the  emissions  limitations 
provide  an  ample  margin  of  safety  to 
protect  public  health.  If  the  MACT 
standards  for  HAP  “classified  as  a 
known,  probable,  or  possible  human 
carcinogen  do  not  reduce  lifetime 
excess  cancer  risks  to  the  individual 
most  exposed  to  emissions  from  a 
source  in  the  category  or  subcategory 
to  less  than  1-in-l  million,”  EPA  must 
promulgate  residual  risk  standards  for 
the  source  category  (or  subcategory),  as 
necessary,  to  provide  an  ample  margin 
of  safety  to  protect  public  health.  EPA 
must  also  adopt  more  stringent 
standards,  if  necessary,  to  prevent  an 
adverse  environmental  effect,  “Adverse 
environmental  effect”  is  defined  in 
CAA  section  112(a)(7)  as  any  significant 
and  widespread  adverse  effect  which 
may  be  reasonably  anticipated  to 
wildlife,  aquatic  life,  or  natural 
resources,  including  adverse  impacts  on 
populations  of  endangered  or 
threatened  species  or  significant 
degradation  of  environmental  quality 
over  broad  areas,  but  must  consider 
cost,  energy,  safety,  and  other  relevant 
factors  in  doing  so.  This  residual  risk 
review  is  due  8  years  after  MACT 
standard  compliance  date.  EPA  is  also 
required  to  review  and  revise  the 
MACT  standards  every  8  years  with 
regard  to  practices,  processes  and 
control  technologies  according  to 
Section  112(d)(6)  of  the  CAA. 

Summary  of  Legal  Basis: 

Clean  Air  Act  Sections  112(f)(2)  and 
112(d)(6). 

Alternatives: 

Alternatives  are  developed  for  residual 
risk  to  evaluate  ample  margin  of  safety 
or  if  risk  is  unaccetable.  Alternatives 
are  developed  for  technology  review  if 
there  have  been  significant  advances  in 
practices,  processes  and  control 
technologiesT  For  the  Printing  and 
Publishing  MACT,  risks  were 
acceptable  and  an  ample  margin  of 
safety  was  achieved,  and  no  significant 
technological  advances  were  identified. 
Therefore,  no  alternatives  were 
evaluated.  For  the  other  eight  source 
categories  in  RTR  Group  2A, 
alternatives  were  considered;  none  was 
cost-effective  relative  to  the  associated 
reduction  in  risk. 


Anticipated  Cost  and  Benefits: 

No  revisions  to  the  MACT  standards 
were  proposed:  therefore,  there  are  no 
associated  costs  or  emissions 
reductions. 


The  risk  assessment  found  that  after 
application  of  the  MACT  standards  the 
chronic  cancer  risks  are  below  100-in- 
1  million,  which  is  acceptable,  and 
additional  controls  were  not  cost- 
effective;  therefore,  the  MACT 
standards  provide  an  ample  margin  of 
safety  to  protect  public  health  and  no 
further  cancer  risk  reduction  was 
required.  The  analysis  also  found  that 
non-cancer  and  acute  risks  to  humans, 
as  well  as  ecological  risks  ft’om  these 
facilities,  were  low  and  that  no  further 
controls  were  warranted. 

Timetable: 


NPRM 
Final  Action 


11/00/08 

01/00/09 


Regulatory  Flexibility  Analysis 
Required: 


Small  Entities  Affected: 


Government  Levels  Affected: 


Additional  Information: 

SAN  No.  5093.2;  Split  from  RIN  2060- 
AN85. 

Agency  Contact: 

Mary  Kissell 

Environmental  Protection  Agency 

Air  and  Radiation 

E143-01 

Research  Triangle  Park,  NC  27711 
Phone:  919  541-4516 
Fax:  919  685-3219 
Email:  kissell.mary@epa.gov 

Ken  Hustvedt 

Environmental  Protection  Agency 

Air  and  Radiation 

E143-01 

Research  Triangle  Park,  NC  27711 
Phone:  919  541-5395 
Fax:  919  541-0246 
Email:  hustvedt.ken@epa.gov 

RIN:  2060-AO91 
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EPA 

105.  EFFLUENT  LIMITATIONS 
GUIDELINES  AND  STANDARDS  FOR 
THE  CONSTRUCTION  AND 
DEVELOPMENT  POINT  SOURCE 
CATEGORY 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Unfunded  Mandates: 

This  action  may  affect  the  private 
sector  under  PL  104-4. 

Legal  Authority: 

eWA  301;  eWA  304;  CWA  306;  CWA 
501 

CFR  Citation: 

Not  Yet  Determined 
Legal  Deadline: 

Other,  Judicial,  December  1,  2007,  Data 
collection,  identification  of  best 
options,  and  development  of 
cost-benefit  models  completed. 

NPRM,  Judicial,  December  1,  2008,  FR 
Publication  by  12/1/2008  as  per 
12/5/2006  Court  Order. 

Final,  Judicial,  December  1,  2009,  FR 
Publication  by  12/1/2009  as  per 
12/5/2006  Court  Order. 

Abstract: 

This  rulemaking  will  establish  effluent 
limitations  guidelines  (ELG)  and  new 
source  performance  standards  (NSPS) 
for  stormwater  discharges  associated 
with  construction  and  development 
activities.  This  rulemaking  and  its 
schedule  respond  to  a  court  order  that 
requires  the  Agency  to  promulgate  final 
regulations  by  December  2009.  The 
ELGs  and  NSPSs  will  control  the 
discharge  of  pollutants  such  as 
sediment  in  stormwater  discharges  from 
construction  and  development  activities 
and  will  be  implemented  through  the 
issuance  of  NPDES  permits. 

Statement  of  Need: 

Despite  substantial  improvements  in 
the  nation’s  water  quality  since  the 
inception  of  the  Clean  Water  Act,  45 
percent  of  assessed  river  and  stream 
miles,  47  percent  of  assessed  lake  acres, 
and  32  percent  of  assessed  square  miles 
of  estuaries  show  impairments  from  a 
wide  range  of  sources.  Improper  control 
of  stormwater  discharges  from 
construction  activity  is  among  the 
many  contributors  to  remaining  water 
quality  problems  throughout  the  United 
States.  Sediment  is  the  primary 
pollutant  that  causes  water  quality 
impairment  for  streams  and  rivers.  •  ‘ 


Construction  generates  significantly 
higher  loads  of  sediment  per  acre  than 
other  sources.  The  rulemaking  would 
constitute  the  nationally  applicable, 
technology-based  ELGs  and  NSPS 
applicable  to  all  dischargers  required  to 
obtain  a  National -Pollutant  Discharge 
Elimination  System  (NPDES)  permit. 

Summary  of  Legal  Basis: 

The  Clean  Water  Act  authorizes  EPA 
to  establish  ELGs  and  NSPS  to  limit 
the  pollutants  discharged  from  point 
sources.  In  addition,  EPA  is  bound  by 
the  district  court  decision,  in  NRDC  v. 
EPA,  437  F.Supp.2d  1137,  (C.D. 

Cal. 2006),  to  propose  ELGs  and  NSPS 
for  the  construction  and  development 
industry  by  December  1,  2008  and  to 
promulgate  ELGs  and  NSPS  as  soon  as 
practicable,  but  in  no  event  later  than 
December  1,  2009. 

Alternatives: 

The  Clean  Water  Act  directs  EPA  to 
establish  a  technology  basis  for  the 
ELGs  and  NSPS,  which  are  based  on 
the  performance  of  specific  technology 
levels,  such  as  the  best  available 
technology  economically  achievable. 
EPA  is  considering  a  range  of  pollution 
control  approaches  and  technologies, 
and  is  also  considering  waivers  based 
on  construction  site  size,  rainfall,  and 
soil  erosivity  to  reduce  the  impact  on 
small  dischargers. 

Anticipated  Cost  and  Benefits: 

The  annualized  social  costs  of  the 
rulemaking  are  estimated  to  range  from 
$141  million  to  $3.8  billion,  and  the 
annualized  monetized  benefits  are 
estimated  to  range  from  $11  million  to 
$327  million.  The  costs  include 
compliance  costs,  administrative  costs, 
and  partial  equilibrium  estimates  of 
quantity  effects  and  deadweight  loss  to 
society.  The  monetized  benefit 
categories  include  avoided  costs  of 
dredging  for  navigation  and  water 
storage,  avoided  costs  of  drinking  water 
treatment,  and  monetizable  water 
quality  benefits. 

Risks: 

Sediment  is  currently  one  of  the  major 
pollutants  that  causes  water  quality 
impairment  for  streams  and  rivers,  and 
presents  a  risk  to  aquatic  life.  The  ELGs 
and  NSPS  are  expected  to  result  in  a 
reduction  of  the  discharge  of  pollutants 
to  surface  waters,  primarily  as  sediment 
and  turbidity. 

Timetable: 

Action  Date  FR  Cite 

NPRM  12/00/08 

Final  Action  12/00/09 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

Businesses,  Governmental  Jurisdictions 
Government  Levels  Affected: 

Federal,  Local,  State 
Additional  Information: 

SAN  No.  5119 

URL  For  More  Information: 

www.epa.gov/guide/construction 

Agency  Contact: 

Jesse  Pritts 

Environmental  Protection  Agency 

Water 

4303T 

Washington,  DC  20460 

Phone:  202  566-1038 

Fax:  202  566-1053 

Email:  pritts.jesse@epamail.epa.gov 

Ronald  Jordan 

Environmental  Protection  Agency 

Water 

4303T 

Washington,  DC  20460 
Phone:  202  566-1003 
Fax:  202  566-1053 

Email:  jordan.ronald@epamail.epa.gov 
RIN:  2040-AE91 


EPA 


FINAL  RULE  STAGE 


106.  PREVENTION  OF  SIGNIFICANT 
DETERIORATION  AND 
NONATTAINMENT  NEW  SOURCE 
REVIEW:  EMISSION  INCREASES  FOR 
ELECTRIC  GENERATING  UNITS 

Priority: 

Other  Significant 

Legal  Authority: 

Clean  Air  Act,  Title  I  Parts  C  and  D 
and  Section  111(a)(4) 

CFR  Citation: 

40  CFR  Part  51;  40  CFR  Part  52 

Legal  Deadline: 

None 

Abstract: 

This  rulemaking  would  revise  the 
emissions  test  for  existing  electric 
generating  units  (EGUs)  that  are  subject 
to  the  regulations  governing  the 
Prevention  of  Significant  Deterioration 
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(PSD)  and  nonattainment  major  New 
Source  Review  (NSR)  programs 
mandated  by  parts  C  and  D  of  title  I 
of  the  Clean  Air  Act  (CAA).  The 
existing  emissions  test  compares  actual 
emissions  to  either  potential  emissions 
or  projected  actual  emissions.  Under 
this  rulemaking’s  revised  NSR 
emissions  test  (a  maximum  hourly  test 
like  that  used  in  the  NSPS  program), 
we  would  compare  the  EGU’s 
maximum  hourly  emissions 
(considering  controls)  before  the  change 
for  the  past  5  years  to  the  maximum 
hourly  emissions  after  the  change.  The 
maximum  hourly  emissions  test  will  be 
based  either  on  maximum  achieved  or 
maximum  achievable  hourly  emissions, 
measured  on  an  input  or  an  output 
basis.  One  proposed  option  provides 
that  the  maximum  hourly  emissions 
increase  test  would  be  followed  by  the 
annual  emissions  increase  test  in  the 
current  rules. 

Statement  of  Need: 

Utilization  of  this  rulemaking’s 
alternative  NSR  applicability  test  for 
existing  EGUs  would  encourage 
increased  utilization  at  the  more 
efficient  units  by  displacing  energy 
production  at  less  efficient  ones. 

Summary  of  Legal  Basis: 

Parts  C  and  D  of  title  I  of  the  Clean 
Air  Act;  CAA  section  111(a)(4) 

Alternatives: 

The  proposed  basis  for  the  applicability 
test  is  a  comparison  of  maximum 
hourly  emissions,  which  will  enhance 
the  implementation  and  environmental 
benefits  for  existing  EGUs. 

Anticipated  Cost  and  Benefits: 

We  are  not  able  to  provide  quantitative 
estimates  of  the  costs  and  benefits  of 
this  rule  because  of  the  difficulty  in 
identifying  the  quantity  and  locations 
of  sources  that  will  utilize  this 
rulemaking  in  the  future,  and  the 
difficulty  in  specifically  quantifying  the 
difference  in  environmental  outcomes 
that  would  result  with  and  without  the 
rule.  Qualitatively,  our  analysis 
indicates  that  we  anticipate  a  reduction 
in  recordkeeping  and  reporting  -  and 
therefore  a  decrease  in  cost  -  and  we 
expect  that  the  environmental  benefits 
of  the  program  would  not  significantly 
change  and  may  improve  as  a  result 
of  the  positive  impact  on  the  safety, 
reliability,  and  efficiency  of  EGUs  as 
a  result  of  this  rulemaking. 

Risks: 

We  are  not  able  to  provide  quantitative 
risk  information  because  of  the 


difficulty  in  identifying  the  quantity 
and  locations  of  sources  that  will 
utilize  this  rulemaking  in  the  future, 
and  the  difficulty  in  specifically 
quantifying  the  difference  in 
environmental  outcomes  that  would 
result  with  and  without  the  rule. 

Timetable: 

Action  Date  FR  Cite 

NPRM  10/20/05  70  FR  61081 

Supplemental  NPRM  05/08/07  72  FR  26202 

Notice  of  public  06/07/07  72  FR  31491 

hearing 

Final  Action  12/00/08 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

Federal,  State,  Local,  Tribal 
Additional  Information: 

SAN  No.  4794.2;  EPA  publication 
information;  NPRM  - 
http://www.epa.gov/fedrgstr/EPA- 
AIR/2005/October/Day-20/a20983.htm: 
Split  from  RIN  2060-AM95.;  EPA 
Docket  information:  EPA-HQ-OAR- 
2005-0163 

URL  For  More  Information: 

www.epa.gov/ nsr 

Agency  Contact: 

Lisa  Sutton 

Environmental  Protection  Agency 

Air  and  Radiation 

C339-03 

Research  Triangle  Park,  NC  27711 
Phone;  919*541-3450 
Fax:  919  541-1039 
Email:  sutton.lisa@epamail.epa.gov 

Dave  Svendsgaard 
Environmental  Protection  Agency 
Air  and  Radiation 
C339-03 

Washington,  DC  20460 

Phone:  919  541-2380 

Email:  svendsgaard.dave@epa.gov 

RIN:  2060-AN28 


EPA 

107.  HAZARDOUS  WASTE  MANIFEST 
REVISIONS  —  STANDARDS  AND 
PROCEDURES  FOR  ELECTRONIC 
MANIFESTS 

Priority: 

Other  Significant 


Legal  Authority: 

42  use  6922;  42  USC  6923;  42  USC 
6924;  42  USC  6926;  PL  105-277 

CFR  Citation: 

40  CFR  260;  40  CFR  262;  40  CFR  263; 

40  CFR  264;  40  CFR  265;  40  CFR  271 

Legal  Deadline: 

None 

Abstract: 

This  action  is  aimed  at  finalizing  the 
development  of  EPA’s  Resource 
Conservation  and  Recovery  Act  (RCRA) 
regulatory  standards  and  procedures 
that  will  govern  the  initiation,  signing, 
transmittal,  and  retention  of  hazardous 
waste  manifests  using  electronic 
documents  and  systems.  There  are  2.4 
million  Federal-defined  RCRA 
hazardous  waste  paper  manifests 
processed  each  year,  and  a  total  of  5.1 
million  manifests  processed  each  year 
including  State-defined  hazardous 
waste  paper  manifests.  EPA  proposed 
electronic  manifest  standards  in  May 
2001  as  part  of  a  more  general  manifest 
revision  action  that  also  addressed 
standardizing  the  paper  manifest  form’s 
data  elements  and  procedures  for  its 
use  across  all  states  (EPA  Form  8700- 
22).  The  manifest  form  revisions  were 
decoupled  from  action  on  the  electronic 
manifest,  and  the  Final  Form  Revisions 
Rule  was  published  on  June  16,  2005. 
The  May  2001  proposed  rule  included; 
(1)  Electronic  file  formats  for  the 
manifest  data  elements;  (2)  electronic 
signature  options;  and  (3)  computer 
security  controls  aimed  at  ensuring  data 
integrity  and  reliable  commercial  e- 
manifest  systems.  However,  since 
publication  of  the  2001  proposed  rule, 
EPA  found  that  there  is  a  broad 
consensus  in  favor  of  a  single  national 
“eManifest”  system  sponsored  by  EPA, 
rather  than  assorted  de-centralized 
commercial  systems.  Subsequently  in 
May  2004,  EPA  conducted  a  manifest 
stakeholder  meeting  to  collect 
additional  stakeholder  views  on  the 
future  direction  of  eManifest.  Based  on 
public  comment  on  the  2001  proposed 
electronic  standards  and  stakeholder 
feedback  at  the  May  2004  meeting,  EPA 
published  a  Notice  of  Data  Availability 
(NODA)  on  18  April  2006  announcing 
EPA’s  preferred  approach  to  develop  a 
centralized  web-based  eManifest  system 
to  be  hosted  on  EPA’s  Central  Data 
Exchange  (CDX)  computer  hub.  To  that 
end,  in  Autumn  2006  EPA  provided 
technical  assistance  to  the  US  Senate 
for  drafting  S.3871  which  would  have 
authorized  the  CDX-based  solution,  as 
well  as  authorized  EPA  to  charge  and 
retain  user  fees  to  fund  a  “share-in- 


Federal  Register/ Vol.  73,  No.  227 /Monday,  November  24,  2008 /The  Regulatory  Plan 


71267 


revenue”  contracting  approach  to  build 
and  operate  eManifest.  EPA’s  ability  to 
publish  a  final  rule  in  2009  that  will 
recognize  this  system  as  a  compliant 
voluntary  alternative  to  the  current 
paper  manifest  form,  and  to  pursue  this 
centralized  eManifest  design  and 
funding  solution  will  depend  on  new 
Congressional  authority  for  EPA  to 
collect  user  fees. 

Statement  of  Need: 

This  revision  of  the  RCRA  regulation 
is  necessary  to  establish  the  .standards 
and  procedures  under  which  hazardous 
waste  handlers  will  be  authorized  to 
use  electronic  manifests  in  lieu  of  the 
existing  paper  manifest  form  (EPA 
Form  8700-22).  EPA’s  current  RCRA 
regulations  only  allow  the  use  of  the 
paper  manifest  form  which  must  be 
carried  physically  with  the  waste 
shipment,  signed  by  hand  with  each 
change  of  custody,  and  filed  among 
each  waste  handler’s  operating  records 
for  three  years.  This  revision  to  the 
RCRA  manifest  regulation  will  specify 
the  conditions  under  which  electronic 
manifests  may  be  obtained,  completed, 
electronically  signed,  and  transmitted, 
so  that  the  electronic  manifests  may  be 
used  and  accepted  as  the  legal 
equivalent  of  the  current  paper 
manifest  form. 

Summary  of  Legal  Basis: 

There  is  currently  not  in  place  a  statue 
or  court  order  that  requires  EPA  to 
revise  the  RCRA  manifest  regulations  to 
adopt  the  electronic  manifest 
regulation.  However,  on  September  7, 
2006  the  U.S.  Senate  introduced  S.3871 
that  would  mandate  the  development 
of  an  electronic  manifest  system  by 
EPA.  The  U.S.  Senate  also  introduced 
a  similiar  bill  S.3109  on  June  10,  2008. 
In  addition  to  authorizing  EPA  to 
collect  user  fees  to  build  and  annually 
operate  and  maintain  the  e-manifest 
information  technology  (IT)  system 
using  a  novel  share-in-revenue 
contracting  approach,  this  new  bill, 
also  authorizes  the  collection  of  user 
fees  to  process  paper  manifests,  should 
EPA  require  their  collection  and 
provides  for  the  tracking  of  state 
regulated  hazardous  wastes.  The  bill 
also  clarifies  what  state  governments 
would  not  be  subject  to  the  user  fees 
authorized  by  the  bill.  If  enacted  by  the 
Congress,  the  bill  could  include  a 
deadline  to  EPA  for  promulgating 
revisions  to  the  RCRA  manifest 
regulations  to  authorize  the  voluntary 
use  of  electronic  manifests.  Whether  or 
not  there  is  such  a  statutory  mandate, 
EPA  could  develop  a  regulation 
prescribing  the  conditions  for  electronic 


manifesting  under  the  authority  of 
RCRA  Section  3002(a)(5),  which 
authorizes  EPA  to  promulgate 
regulations  establishing  standards  for 
generators  of  hazardous  waste, 
including  standards  on  “the  use  of  a 
manifest  system  and  any  other 
reasonable  means  necessary  to  assure 
that  all  such  hazardous  waste  generated 
is  designated  for  treatment,  storage,  or 
disposal  in  and  arrives  at”  permitted 
facilities. 

Alternatives: 

Based  on  public  comments  submitted 
on  EPA’s  2001  electronic  manifest 
proposed  rule,  and  additional  manifest 
stakeholder  input  received  at  EPA’s 
2004  public  meeting  on  eManifest, 
EPA’s  preferred  alternative  is  now  the 
development  of  a  centralized  national 
eManifest  system  that  EPA  would 
develop  and  operate  under  a  share-in- 
revenue  contract  funded  by  user  fees, 
and  hosted  on  EPA’s  Central  Data 
Exchange  (CDX)  computer  hub.  Other 
alternatives  include  (1)  a  national 
system  that  would  be  developed 
entirely  commercially  and  operated  by 
the  NGO;  (2)  a  decentralized  option  like 
the  one  suggested  in  the  EPA’s  2001 
proposed  rule,  under  which  various 
private  entities  would  develop 
numerous  eManifest  systems  adhering 
to  standards  announced  by  EPA;  and 
a  no  action  alternative,  under  which  all 
manifesting  would  continue  only  with 
paper  manifests.  Although  too  early  for 
EPA  to  evaluate  as  of  2007,  the  2006- 
2009  electronic  manifesting  pilot 
project  hosted  by  the  Michigan  state 
government  may  provide  a  new 
alternative  for  EPA  to  consider  scaling- 
up  to  become  the  national  eManifest 
system. 

Anticipated  Cost  and  Benefits: 

As  initially  estimated  by  an  EPA 
contractor  in  2002,  the  first-year  start¬ 
up  (i.e.,  design,  build,  and  installation) 
costs  to  EPA  for  a  centralized  national 
eManifest  system  to  be  hosted  on  EPA’s 
CDX  computer  hub,  are  projected  to  be 
in  the  range  of  $2  million  to  $7  million. 
EPA’s  annual  operation  and 
maintenance  (O&M)  costs  for  such  a 
system  are  projected  in  the  range  $1.6 
million  to  $3.2  million.  EPA  updates 
and  refines  the  system  cost  estimates 
but  refrains  from  making  them  publicly 
available  because  they  constitute  EPA’s 
confidential  independent  government 
cost  estimate  (IGCE)  which  EPA  will 
use  as  a  benchmark  to  evaluate 
contractor  bids  to  procure  the  system. 

In  addition  to  EPA  system  costs,  (a)  the 
regulated  community  consisting  of 
227,000  industrial  facilities  involved  in 


shipping  hazardous  wastes  every  year, 
may  voluntarily  need  to  purchase  $60 
million  to  $69  million  in  computer 
equipment  and  services  to  connect  to 
eManifest,  and  (b)  state-  governments 
may  voluntary  need  to  spend  around 
$3  million  to  integrate  with  the 
eManifest  system,  although  EPA’s  over 
$100  million  in  grants  the  past  few 
years  to  integrate  state  governments 
with  EPA’s  CDX  via  EPA’s  National 
Environmental  Information  Exchange 
Network  (NEIEN)  has  nearly  provided 
integration  for  all  state  governments 
and  many  large  industrial  facilities 
with  CDX  via  NEIEN  nodes.  National 
economic  benefits  from  eManifest  are 
expected  to  provide  45%  reduction  in 
paperwork  burden  costs  to  manifest 
useres  and  to  RCRA-authorized  state 
government  agencies  of  up  to  $233 
million  per  year  (relative  to  a  baseline 
national  cost  for  paper  manifest  burden 
of  $513  million  per  year),  assuming  that 
75%  of  manifests  can  be  completed 
electronically.  These  projected  savings 
can  also  be  expressed  as  a  net  unit 
paperwork  burden  savings  of  $23  to 
$40  per  manifest.  Other  expected 
benefits  of  eManifest  include:  (1)  better 
quality  and  more  timely  waste 
shipment  data;  (2)  nearly  real  time 
shipment  tracking  capabilities  for  users 
and  public  safety  agencies  (rather  than 
a  30-day  wait);  (3)  enhanced  inspection 
and  compliance  monitoring  capabilities 
for  regulators;  (4)  more  rapid 
notification  and  response  to  problems 
or  discrepancies  with  waste  shipments; 
(5)  more  efficient  or  “one-stop” 
submission  of  manifest  data  to  States; 
and  (6)  new  possibilities  to  manage 
manifest  data  and  to  simplify  or 
consolidate  existing  systems  for 
reporting  and  tracking  manifest  and 
RCRA  Biennial  Report  hazardous  waste 
shipment  data. 

Risks: 

This  action  addresses  administrative 
requirements  for  tracking  hazardous 
waste  shipments  and  does  not  involve 
the  control  of  “risks”  in  the  sense  that 
RCRA  regulations  typically  address 
environmental,  human  health,  and 
public  safety  risks  posed  by  the 
possible  mis-management  of  hazardous 
wastes.  Consequently,  EPA  has 
developed  a  CPIC  Exhibit  300  business 
case  “Risk  Management  Plan”  for  this 
action,  rather  than  a  hazardous  waste 
chemical  exposure  risk  analysis.  Since 
the  e-manifest  regulation  could 
authorize  the  voluntary  use  of  an 
information  technology  (IT)  system  that 
would  be  developed  to  create  and 
transmit  electronic  manifests,  there 
would  be  information  system 
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management  risks  and  information 
security  risks  associated  with 
developing  and  operating  such  an  IT 
system.  EPA  is  assessing  and  managing 
these  IT  risks  as  part  of  OMB’s  annual 
Capital  Planning  and  Investment 
Control  (CPIC)  process  that  governs  the 
management  of  EPA’s  IT  investments. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM  Original 

05/22/01 

66  FR  28240 

Notice  of  Public 

04/01/04 

69  FR  17145 

Meeting 

NODA 

04/18/06 

71  FR  19842 

NODA  #2 

02/26/08 

73  FR  10204 

Final  Action 

09/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

Federal,  State 

Additional  Information: 

SAN  No.  3147.1;  EPA  publication 
information:  NPRM  Original  - 
http://www.gpo.gov/ su  docs/ aces/fr- 
cont.html;  Split  from  RIN  2050-AE21.; 
EPA  Docket  information:  EPA-HQ- 
RCRA-2001-0032 

Sectors  Affected: 

325  Chemical  Manufacturing;  2211 
Electric  Power  Generation, 
Transmission  and  Distribution:  332 
Fabricated  Metal  Product 
Manufacturing;  2122  Metal  Ore  Mining; 
2111  Oil  and  Gas  Extraction;  326 
Plastics  and  Rubber  Products 
Manufacturing;  331  Primary  Metal 
Manufacturing:  323  Printing  and 
Related  Support  Activities;  3221  Pulp, 
Paper,  and  Paperboard  Mills;  482  Rail 
Transportation;  484  Truck 
Transportation:  5621  Waste  Collection; 
56221  Waste  Treatment  and  Disposal; 
483  Water  Transportation 

URL  For  More  Information: 

www.epa.gov/epaoswer/hazwaste/ 

gener/manifest/ 


Agency  Contact: 

Rich  LaShier 

Environmental  Protection  Agency 
Solid  Waste  and  Emergency  Response 
5304P 

Washington,  DC  20460 
Phone:  703  308-8796 
Fax:  703  308-0514 
Email:  lashier.rich@epa.gov 

Bryan  Groce 

Environmental  Protection  Agency 
Solid  Waste  and  Emergency  Response 
5304P 

Washington,  DC  20460 
Phone:  703  308-8750 
Fax:  703  308-0514 
Email:  groce.bryan@epa.gov 

RIN:  2050-AG20 


EPA 

108.  CERCLA— ADMINISTRATIVE 
REPORTING  EXEMPTION  FOR  AIR 
RELEASES  OF  HAZARDOUS 
SUBSTANCES  FROM  ANIMAL  WASTE 
AT  FARMS 

Priority: 

Other  Significant 

Legal  Authority: 

42  use  9603;  42  USC  11004 

CFR  Citation: 

40  CFR  302;  40  CFR  355 

Legal  Deadline: 

None 

Abstract: 

EPA  is  considering  finalizing  an 
administrative  reporting  exemption 
from  particular  notification 
requirements  under  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act 
(CERCLA),  as  amended.  This  exemption 
would  apply  to  releases  of  hazardous 
substances  to  the  air  that  meet  or 
exceed  their  reportable  quantity  where 
the  source  of  those  hazardous 
substances  is  animal  waste  at  farms. 

The  proposed  rule  also  included  a 
parallel  administrative  reporting 
exemption  (also  for  the  release  of 
hazardous  substances  to  the  air  that 
meet  or  exceed  their  reportable  quantity 
from  animal  waste  at  farms)  from  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  (EPCRA).  EPA  is  not 
making  a  final  decision  on  this  part  of 
the  proposed  rule  at  this  time.  Persons 
still  have  an  obligation  to  file  reports 
under  EPCRA,  as  appropriate,  until 
EPA  makes  a  final  decision  and  amends 
the  section  304  requirements.  Nothing 


in  the  rule  will  change  the  notification 
requirements  if  hazardous  substances 
are  released  to  the  air  from  any  other 
source  other  than  animal  waste  at  farms 
(i.e.,  ammonia  tanks),  as  well  as 
releases  of  any  hazardous  substances 
from  animal  waste  to  any  other 
environmental  media,  (i.e.,  soil,  ground 
water,  surface  water)  when  the  release 
of  those  hazardous  substances  is  at  or 
above  its  reportable  quantity.  This 
administrative  reporting  exemption  is 
protective  of  human  health  and  the 
environment  and  consistent  with  the 
Agency’s  goal  to  reduce  reporting 
burden  where  there  would  likely  be  no 
Federal  response  to  such  release 
reports.  Eliminating  such  reporting  will 
allow  response  officials  to  better  focus 
on  releases  where  EPA  is  more  likely 
to  take  a  response  action.  The 
administrative  reporting  exemption 
from  the  notification  requirements 
under  CERCLA  section  103(a)  will  not 
limit  any  of  its  authorities  under 
CERCLA  sections  104  (response 
authorities),  106  (abatement  actions), 
107  (liability),  or  any  other  provisions 
of  CERCLA. 

Statement  of  Need: 

Under  this  action,  the  Agency  is 
considering  the  primary  purpose  of 
CERCLA  and  EPCRA  notification 
requirements  and  is  considering  an 
exemption  based  on  the  likelihood  of 
whether  there  would  or  would  not  be 
a  governmental  response  to  those 
notifications. 

Summary  of  Legal  Basis: 

This  action  is  not  required  by  statute 
or  court  order.  This  action  is  being 
done  at  the  discretion  of  the  Agency. 

Alternatives: 

Not  applicable. 

Anticipated  Cost  and  Benefits: 

If  finalized,  it  is  estimated  that  the  rule 
will  reduce  burden  on  farms  associated 
with  making  modifications  under 
CERCLA  section  103  by  approximately 
3,408,000  hours  over  the  ten-year 
period  beginning  in  2009  and 
associated  costs  by  approximately 
$155,313,000  over  the  same  period. 

Risks: 

Not  estimated. 

Timetable: 

Action  Date  FR  Cite 

NPRM  12/28/07  72  FR  73700 

Final  Action  11/00/08 

Regulatory  Flexibility  Analysis 
Required: 

No 
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Small  Entities  Affected: 

No 

Government  Levels  Affected: 

Federal,  Local,  State 

Additional  Information: 

SAN  No.  5117;  EPA  publication 
information:  NPRM  - 


http://www.epa.gov/ fedrgstr/EPA- 
AIR/200 7 /December/Day- 
28/a25231.pdf:  EPA  Docket 
information:  EPA-HQ-SFUND-2007- 
0469 


Agency  Contact: 

Lynn  Beasley 

Environmental  Protection  Agency 
Solid  Waste  and  Emergency  Response 
5 104  A 

Washington,  DC  20460 
Phone:  202  564-1965 
Fax:  202  564-2625 
Email:  heasley.lynn@epa.gov 

RIN:  2050-AG37 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION  (EEOC) 

Statement  of  Regulatory  and 
Deregulatory  Priorities 

The  mission  of  the  Equal  Employment 
Opportunity  Commission  (EEOC, 
Commission  or  agency)  is  to  ensure 
equality  of  opportunity  in  employment 
by  vigorously  enforcing  six  federal 
statutes.  These  statutes  are:  Title  VII  of 
the  Civil  Rights  Act  of  1964,  as  amended 
(prohibits  employment  discrimination 
on  the  basis  of  race,  color,  sex,  religion, 
or  national  origin);  the  Equal  Pay  Act  of 
1963,  as  amended:  the  Age 
Discrimination  in  Employment  Act  of 
1967  (ADEA),  as  amended;  Title  1  of  the 
Americans  with  Disabilities  Act  of  1990, 
as  amended,  and  sections  501  and  505 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (disability):  and  the 
Government  Employee  Rights  Act  of 
1991,  which  extends  protections  against 
employment  discrimination  to  certain 
Federal  employees  who  were  not 
previously  covered. 

The  first  item  in  this  Regulatory  Plan 
is  titled  “Disparate  Impact  Under  the 
Age  Discrimination  in  Employment 
Act.”  In  Smith  v.  City  of  Jackson,  544 
U.S.  228  (2005),  the  United  States 
Supreme  Court  affirmed  that  disparate 
impact  is  a  cognizable  theory  of 
discrimination  under  the  Age 
Discrimination  in  Employment  Act 
(“ADEA”)  but  indicated  that 
“reasonable  factors  other  than  age” 
(“RFOA”  )  is  the  appropriate  model  for 
the  employers’  defense  against  an 
impact  claim. 

Current  EEOC  regulations  interpret 
the  ADEA  as  prohibiting  an 
employment  practice  that  has  a 
disparate  impact  on  individuals  within 
the  protected  age  group  unless  it  is 
justified  as  a  business  necessity.  The 
Supreme  Court’s  holding  in  Smith  v. 
City  of  Jackson  validated  the 
Commission’s  position  that  disparate 
impact  analysis  applies  in  ADEA  cases. 
The  holding,  however,  differed  from  the 
Commission’s  position  that  the  business 
necessity  test  was  the  appropriate 
standard  for  determining  the  lawfulness 
of  a  practice  that  had  an  age-based 
disparate  impact.  The  EEOC  is  revising 
its  regulation  to  reflect  the  Smith 
decision. 

The  second  item  in  this  Regulatory 
Plan  is  titled  the  “Genetic  Information 
Nondiscrimination  Act”  and  involves 
the  use  of  genetic  information  in  the 
workplace.  On  May  21,  2008,  the 
President  signed  into  law  the  Genetic 
Information  Nondiscrimination  Act  of 
2008  (GINA)  in  light  of  achievements  in 


the  field  of  genetics  such  as  decoding 
the  human  genome  and  using  genomic 
medicine.  Many  genetic  tests  now  exist 
that  can  inform  individuals  whether 
they  may  be  at  risk  for  developing 
specific  diseases  or  disorders. 

Congress  enacted  GINA  to  address 
public  concerns  regarding 
discrimination  and  misuse  of  genetic 
information.  GINA  prohibits 
employment  discrimination  based  on 
genetic  information  and  restricts 
acquisition  and  disclosure  of  such 
information.  In  particular,  Title  II  of  the 
Act  protects  job  applicants,  current  and 
former  employees,  labor  union 
members,  and  apprentices  and  trainees, 
from  discrimination  based  on  their 
genetic  information,  whether  acquired 
through  genetic  testing  or  from  an 
individual’s  family  medical  history.  It 
also  places  strict  limits  on  the 
acquisition  or  disclosure  of  genetic 
information  and  requires  that 
information  that  is  acquired  be 
maintained  in  a  confidential  medical 
file,  separate  and  apart  from  personnel 
information. 

Consistent  with  section  4(c)  of 
Executive  Order  12866,  this  statement 
was  reviewed  and  approved  by  the 
Chair  of  the  Agency.  The  statement  has 
not  been  reviewed  or  approved  by  the 

other  members  of  the  Commission. 

« 


EEOC 


PROPOSED  RULE  STAGE 


109.  •  GENETIC  INFORMATION 
NONDISCRIMINATION  ACT 

Priority: 

Other  Significant 

Legal  Authority: 

42  use  section  2000ff-10 

CFR  Citation: 

29  CFR  1635 
Legal  Deadline: 

Final,  Statutory,  May  21,  2009,  As  set 
forth  in  section  211  of  the  Genetic 
Information  Nondiscrimination  Act. 

Abstract: 

Section  211  of  the  Genetic  Information 
Nondiscrimination  Act  of  2008,  42 
U.S.C.  section  2000ff-10,  requires  the 
Equal  Employment  Opportunity 
Commission  to  issue  regulations 
implementing  Title  11  of  the  Act.  Title 
II  prohibits  the  use  of  genetic 
information  in  making  employment 


decisions  and  limits  employer  access  to 
genetic  information.  The  Act  also 
imposes  confidentiality  obligations  on 
employers  and  other  covered  entities 
(employment  agencies,  labor  unions, 
and  training  programs)  that  possess 
genetic  information. 

Statement  of  Need: 

On  May  21,  2008,  the  President  signed 
into  law  the  Genetic  Information 
Nondiscrimination  Act  of  2008(GINA). 
Congress  enacted  GINA  in  recognition 
of,  among  many  achievements  in  the 
field  of  genetics,  the  decoding  of  the 
human  genome  and  the  creation  and 
increased  use  of  genomic  medicine. 
Many  genetic  tests  now  exist  that  can 
inform  individuals  whether  they  may 
be  at  risk  for  developing  a  specific 
disease  or  disorder.  Congress  enacted 
GINA  to  address  public  concerns 
regarding  the  potential  for  misuse  of 
genetic  information. 

GINA  prohibits  discrimination  based  on 
genetic  information  and  restricting 
acquisition  and  disclosure  of  such 
information.  In  particular.  Title  II  of  the 
Act  protects  job  applicants,  current  and 
former  employees,  labor  union 
members,  and  apprentices  and  trainees 
from  discrimination  based  on  their 
genetic  information.  GINA  prohibits  use 
of,  and  limits  acquisition  and 
disclosure  of,  genetic  information, 
whether  acquired  through  genetic 
testing  or  from  an  individual’s  family 
medical  history.  It  also  places  strict 
limits  on  the  acquisition  or  disclosure 
of  genetic  information  and  requires  that 
such  information  that  is  acquired  be 
maintained  in  a  confidential  medical 
file,  separate  and  apart  from  personnel 
information. 

Summary  of  Legal  Basis: 

GINA  section  211,  42  U.S.C.  section 
2000ff-10,  requires  the  EEOC  to  issue 
regulations  implementing  Title  II  of  the 
Act  within  one  year  of  its  enactment. 

Alternatives: 

None:  Congress  mandated  issuance  of 
regulations. 

Anticipated  Cost  and  Benefits: 

The  Commission  does  not  anticipate 
that  the  rule  will  impose  additional 
costs  to  employers.  'The  Genetic 
Information  Nondiscrimination  Act 
does  not  impose  any  new  employer 
reporting  obligations  or  record  keeping 
obligations. 

Risks: 

The  proposed  rule  imposes  no  new  or 
additional  risks  to  employers.  This 
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proposal  does  not  address  risks  to 
public  safety  or  the  environment. 

Timetable: 

Action  Date  FR  Cite 

NPRM  01/00/09 

NPRM  Comment  03/00/09 

Period  End 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

Federal,  Local,  State 

Federalism: 

Undetermined 

Agency  Contact: 

Christopher  Kuczynski 

Assistant  Legal  Counsel,  Office  of  Legal 

Counsel 

Equal  Employment  Opportunity 
Commission 
1801  L  Street  NW 
Washington,  DC  20507 
Phone:  202  663-4665 
Fax:  202  663-4639 

Email:  christopher.kuczynski@eeoc.gov 
RIN:  3046-AA84 


EEOC 


FINAL  RULE  STAGE 


110.  DISPARATE  IMPACT  UNDER  THE 
AGE  DISCRIMINATION  IN 
EMPLOYMENT  ACT 

Priority: 

Other  Significant 

Legal  Authority: 

29  use  628 

CFR  Citation: 

29  CFR  1625.7(d) 


Legal  Deadline: 

None 

Abstract: 

In  Smith  v.  City  of  Jackson,  544  U.S. 

228  (2005),  the  U.S.  Supreme  Court 
affirmed  that  disparate  impact  is  a 
cognizable  theory  of  discrimination 
under  the  Age  Discrimination  in 
Employment  Act  (“ADEA”)  but 
indicated  that  “reasonable  factors  other 
than  age”  (“RFOA”),  not  “business 
necessity,”  is  the  appropriate  model  for 
the  employers’  defense  against  an 
impact  claim.  Accordingly,  the 
Commission  intends  to  revise  its 
regulation  on  disparate  impact, 
currently  codified  at  29  CFR  section 
1625.7(d). 

Statement  of  Need: 

Current  EEOC  regulations  interpret  the 
ADEA  as  prohibiting  an  employment 
practice  that  has  a  disparate  impact  on 
individuals  within  the  protected  age 
group  unless  it  is  justified  as  a  business 
necessity.  The  Supreme  Court’s  holding 
in  Smith  v.  City  of  Jackson  validated 
the  Commission’s  position  that 
disparate  impact  analysis  applies  in 
ADEA  cases.  The  holding,  however, 
differed  from  the  Commission’s 
position  that  the  business  necessity  test 
was  the  appropriate  standard  for 
determining  the  lawfulness  of  a 
practice  that  had  an  age-based  disparate 
impact.  The  EEOC  is  revising  its 
regulation  to  reflect  the  Smith  decision. 

Summary  of  Legal  Basis: 

Section  9  of  the  ADEA  authorizes  the 
EEOC  "to  issue  such  rules  and 
regulations  it  may  consider  necessary 
or  appropriate  for  carrying  out  this 
chapter  . . ..”  29  U.S.C.  section  628. 

Alternatives: 

The  Commission  will  consider  all 
alternatives  offered  by  the  public 
commenters. 

Anticipated  Cost  and  Benefits: 

The  proposed  rule,  which  makes  no 
change  to  covered  entities’  compliance 


obligations  under  the  ADEA,  brings  the 
Commission’s  regulations  into 
conformity  with  a  recent  Supreme 
Court  interpretation  of  the  statute.  This 
revision  to  EEOC’s  regulation,  informed 
by  the  comments  of  stakeholders,  will 
be  beneficial  to  courts,  employers,  and 
employees  seeking  to  interpret, 
understand,  and  comply  with  the 
ADEA. 

Risks: 

The  proposed  regulation  will  reduce 
the  risks  of  liability  for  noncompliance 
with  the  statute  by  clarifying  the  rights 
and  responsiblities  of  job  applicants, 
employees,  and  covered  entities.  The 
proposal  does  not  address  risks  to 
public  health,  safety,  or  the 
environment. 

Timetable: 

Action  Date  FR  Cite 

NPRM  03/31/08  73  FR  16807 

NPRM  Comment  05/30/08 
Period  End 

Final  Action  05/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

Businesses,  Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected: 

Federal,  Local 

Agency  Contact: 

Dianna  B.  Johnston 

Assistant  Legal  Counsel,  Office  of  Legal 
Counsel 

Equal  Employment  Opportunity 
Commission 
1801  L  Street  NW 
Washington,  DC  20507 
Phone:  202  663-4638 
TDD  Phone:  202  663-7026 
Fax:  202  663-4639 
Email:  dianna.johnston@eeoc.gov 

RIN:  3046-AA76 

BILLING  CODE  6570-01 -S 
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GENERAL  SERVICES 
ADMINISTRATION  (GSA) 

Statement  of  Regulatory  and 
Deregulatory  Priorities 

The  General  Services  Administration 
(GSA)  establishes  agency  acquisition 
rules  and  guidance  through  the  General 
Services  Acquisition  Regulation 
(GSAR),  which  contains  agency 
acquisition  policies  and  practices, 
contract  clauses,  solicitation  provisions, 
and  forms  that  control  the  relationship 
between  GSA  and  contractors  and 
prospective  contractors. 

GSA’s  fiscal  year  2009  regulatory 
priority  is  to  continue  with  the  complete 


rewrite  of  the  GSAR.  GSA  is  rewriting 
the  GSAR  to  maintain  consistency  with 
the  Federal  Acquisition  Regulation 
(FAR),  and  to  implement  streamlined 
and  innovative  acquisition  procedures 
that  contractors,  offerors,  and  GSA 
contracting  personnel  can  utilize  when 
entering  into  and  administering 
contractual  relationships. 

GSA  will  clarify  the  GSAR  to — 

•  Provide  consistency  with  the  FAR; 

•  Eliminate  coverage  which  duplicates 
the  FAR  or  creates  inconsistencies 
within  the  GSAR; 

•  Correct  inappropriate  references  listed 
to  indicate  the  basis  for  the  regulation; 


•  Rewrite  sections  which  have  become 
irrelevant  because  of  changes  in 
technology  or  business  processes,  or 
which  place  unnecessary 
administrative  burdens  on  contractors 
and  the  Government; 

•  Streamline  or  simplify  the  regulation; 

•  Roll  up  coverage  from  the  services 
and  regions/zones  which  should  be  in 
the  GSAR; 

•  Provide  new  and/or  augmented 
coverage;  and 

•  Delete  unnecessary  burdens  on  small 
businesses. 

BILLING  CODE  6820-34-S 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION  (NASA) 

Statement  of  Regulatory  Priorities 

NASA’s  Mission,  as  stated  in  its  2006 
Strategic  Plan,  is  “To  pioneer  the  future 
in  space  exploration,  scientific 
discovery,  and  aeronautics  research.”  In 
the  50  years  since  Congress  enacted  the 
National  Aeronautics  and  Space  Act  of 
1958,  NASA  has  challenged  its 
scientific  and  engineering  capabilities  in 
pursuing  its  mission,  generating 
tremendous  results,  and  benefits  for  all 
of  humankind. 

In  the  NASA  Authorization  Act  of 
2005,  Congress  endorsed  the  Vision  for 
Space  Exploration  and  provided 
additional  guidance  for  implementation. 
NASA  is  committed  to  achieving  this 
Vision  through  the  six  Strategic  Goals 
articulated  in  the  2006  Strategic  Plan: 

1.  Fly  the  Shuttle  as  safely  as  possible 
until  its  retirement,  not  later  than 
2010. 

2.  Complete  the  International  Space 
Station  in  a  manner  consistent  with 
NASA’s  International  Partner 
commitments  and  the  needs  of  human 
exploration. 

3.  Develop  a  balanced  program  of 
science,  exploration,  and  aeronautics 


consistent  with  the  Agency’s  new 
exploration  focus. 

4.  Bring  a  new  Crew  Exploration 
Vehicle  into  service  as  soon  as 
possible  after  Shuttle  retirement. 

5.  Encourage  the  pursuit  of  appropriate 
partnerships  with  the  emerging 
commercial  space  sector. 

6.  Establish  a  lunar  return  program 
having  the  maximum  possible  utility 
for  later  missions  to  Mars  and  other 
destinations. 

In  embracing  a  vision  and  mission  for 
space  exploration,  and  continued 
scientific  discovery  and  aeronautics 
research,  NASA  pledges  to  continue  the 
American  tradition  of  pioneering.  In 
pursuit  of  these  activities,  NASA  is 
increasing  internal  collaboration, 
leveraging  personnel  and  facilities, 
developing  strong,  healthy  Centers,  and 
fostering  a  safe  environment  of  respect 
and  open  communication.  We  also  will 
ensure  clear  accountability  and  solid 
program  management  and  reporting 
practices.  Effective  regulation  supports 
NASA  activities  related  to  its  Vision, 
'mission,  and  goals.  The  following  are 
narrative  descriptions  of  the  most 
important  regulations  being  planned  for 
publication  in  the  Federal  Register 
during  fiscal  year  (FY)  2009. 


The  Federal  Acquisition  Regulation 
(FAR),  48  CFR  chapter  1,  contains 
procurement  regulations  that  apply  to 
NASA  and  other  Federal  agencies. 

NASA  implements  and  supplements 
FAR  requirements  through  the  NASA 
FAR  Supplement  (NFS),  48  CFR  Chapter 
18.  Major  NFS  revisions  are  not 
expected  in  FY  2008,  except  to  conform 
to  the  FAR  implementation  of  Earned 
Value  Management,  the  revision  of  FAR 
Part  45,  Government  Property,  and  the 
revision  of  FAR  Part  27,  Patents,  Data, 
and  Copyrights.  In  a  continuing  effort  to 
keep  the  NFS  current  with  NASA 
initiatives  and  Federal  procurement 
policy,  minor  revisions  to  the  NFS  will 
be  published. 

NASA  is  planning  on  adding  a 
subpart  to  its  regulations  that  will  list 
NASA’s  procedures  for  service  of 
process  on  the  Agency,  including 
subpoenas,  summons,  and  complaints. 
NASA  will  be  cancelling  Subpart  5  to  14 
CFR  1245  and  will  be  providing  notice 
of  such  cancellation  in  the  Federal 
Register.  NASA  will  be  revising  14  CFR 
Part  1240  Inventions  and  Contributions. 
Such  revisions  will  be  not  be 
substantive  in  nature. 

BILLING  CODE  7510-13-S 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION  (NARA) 

Statement  of  Regulatory  Priorities 

Overview 

The  National  Archives  and  Records 
Administration  (NARA)  issues 
regulations  directed  to  other  Federal 
agencies  and  to  the  public.  Records 
management  regulations  directed  to 
Federal  agencies  concern  the  proper 
management  and  disposition  of  Federal 
records.  Through  the  Information 
Security  Oversight  Office  (ISOO),  NARA 
also  issues  Govemmentwide  regulations 
concerning  information  security 
classification  and  declassification 
programs.  NARA  regulations  directed  to 
the  public  address  access  to  and  use  of  . 
our  historically  valuable  holdings, 
including  archives,  donated  historical 
materials,  Nixon  Presidential  materials, 
and  Presidential  records.  NARA  also 
issues  regulations  relating  to  the 
National  Historical  Publications  and 
Records  Commission  (NHPRC)  grant 
programs. 

NARA  has  one  regulatory  priority  for 
fiscal  year  2009,  which  is  included  in 
The  Regulatory  Plan.  We  are  revising 
and  updating  our  records  management 
regulations  in  36  CFR  ch.  XII. 
subchapter  B.  We  began  work  on  this 
priority  in  fiscal  year  2004  with  a 
proposal  for  a  new  organizational 
framework  for  the  records  management 
regulations  to  make  them  easier  to  use. 
The  proposed  rule  to  revise  subchapter 
B  was  published  in  the  Federal  Register 
on  August  4,  2008  (73  FR  45274). 

Regulations  with  International  Effects 
or  Interest 

None  in  fiscal  year  2009. 


NARA 


FINAL  RULE  STAGE 


111.  FEDERAL  RECORDS 
MANAGEMENT 

Priority: 

Other  Significant 

Legal  Authority: 

44  use  2104(a):  44  USC  ch  21;  44  USC 
ch  29;  44  USC  ch  33 

CFR  Citation: 

36  CFR  1220  to  1238 
Legal  Deadline: 

None 


Abstract: 

As  part  of  its  initiative  to  redesign 
Federal  records  management,  NARA  is 
revising  its  records  management 
regulations  in  36  CFR  ch.  XII, 
subchapter  B  to  ensure  that  the 
regulations  are  appropriate,  effective, 
and  clear. 

Statement  of  Need: 

NARA’s  records  management  program 
was  developed  in  the  20th  century  in 
a  paper  environment.  This  program  has 
not  kept  up  with  a  Federal  Government 
that  creates  and  uses  most  of  its  records 
electronically.  Today’s  Federal  records 
environment  requires  different 
management  strategies  and  techniques. 

The  revision  of  NA^RA’s  records 
disposition  policies,  processes,  and 
tools  is  necessary  to  meet  a  strategic 
goal  identified  in  our  Strategic  Plan: 

“As  the  nation’s  record  keeper,  we  will 
ensure  the  continuity  and  effective 
operation  of  Federal  programs  by 
expanding  our  leadership  and  services 
in  managing  the  Government’s 
records.”  Effective  records  management 
ensures:  That  records  are  created  and 
managed  for  agencies’  business  needs; 
protection  of  citizens’  rights; 
accountability;  and  the  ability  to 
preserve  and  make  available  records  of 
archival  value. 

Summary  of  Legal  Basis: 

Under  the  Federal  Records  Act,  the 
Archivist  of  the  United  States  is 
responsible  for:  1)  Providing  guidance 
and  assistance  to  Federal  agencies  to 
ensure  adequate  and  proper 
documentation  of  the  policies  and 
transactions  of  the  Federal  Government 
and  ensuring  proper  records  disposition 
(44  USC  2904);  2)  approving  the 
disposition  of  Federal  records  (44  USC 
33);  and  3)  preserving  and  making 
available  the  Federal  records  of 
continuing  value  that  have  been 
transferred  to  the  National  Archives  of 
the  United  States  (44  USC  21). 

The  Federal  Records  Act  also  makes  the 
heads  of  Federal  agencies  responsible 
for  making  and  preserving  records 
containing  adequate  and  proper 
documentation  of  the  organization, 
functions,  policies,  decisions, 
procedures,  and  essential  transactions 
of  the  agency  and  is  designed  to  furnish 
the  information  necessary  to  protect  the 
legal  and  financial  rights  of  the 
Government  and  of  persons  directly 
affected  by  the  agency’s  activities  (44 
USC  3101).  Agency  heads  must  also 
have  an  active,  continuing  records 
management  program  (44  USC  3102). 


Alternatives; 

None. 

Anticipated  Cost  and  Benefits; 

The  revision  of  NARA’s  records 
disposition  policies  and  processes  is 
intended  to  reduce  the  burden  on 
agencies  and  NARA  in  the  area  of 
records  management  and  disposition 
activities. 


Risks: 

None. 

Timetable: 


Action 

Date 

FR  Cite 

Begin  Review 

09/17/02 

ANPRM 

03/15/04 

69  FR  12100 

ANPRM  Comment 

05/14/04 

Period  End 

NPRM 

08/04/08 

73  FR  45274 

NPRM  Comment 

10/03/08 

Period  End 

Final  Action 

01/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 


Small  Entities  Affected: 

No 

Government  Levels  Affected: 

Federal 

URL  For  More  Information: 

www.archives.gov/records- 

mgmt/initiatives/rm-redesign- 

project.html 

URL  For  Public  Comments: 

www.regulations.gov 

Agency  Contact: 

Laura  McCarthy 

National  Archives  and  Records 

Administration 

8601  Adelphi  Road 

College  Park,  MD  20740 

Phone:  301  837-3023 

Email:  laura.mccarthy@nara.gov 

Nancy  Allard 

Regulatory  Contact 

National  Archives  and  Records 

Administration 

8601  Adelphi  Road  "" 

College  Park,  MD  20740-6001 
Phone:  301  837-1477 
Fax:  301  837-0319 
Email:  nancy.allard@nara.gov 

Related  RIN:  Related  to  3095-AB05, 
Related  to  3095-AB41,  Related  to 
3095-AB43.  Related  to  3095-AB39 

RIN:  3095-AB16 
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OFFICE  OF  PERSONNEL 
MANAGEMENT  (0PM) 

Statement  of  Regulatory  Priorities 

The  Office  of  Personnel 
Management’s  mission  is  to  ensure  the 
Federal  Government  has  an  effective 
civilian  workforce.  OPM  fulfills  that 
mission  by,  among  other  things, 
providing  human  capital  advice  and 
leadership  for  the  President  and  Federal 
agencies;  delivering  human  resources 
policies,  products,  and  services;  and 
holding  agencies  accountable  for  their 
human  capital  practices.  OPM’s  2008 
regulatory  priorities  are  designed  to 
support  these  activities. 

Adverse  Actions 

The  Office  of  Personnel  Management 
(OPM)  proposes  to  amend  its 
regulations  governing  Federal  adverse 
actions.  The  proposed  amendments 
would  clarify  the  adverse  action  rules 
regarding  reductions  in  pay  and 
indefinite  suspension.  In  addition,  OPM 
proposes  to  remove  unnecessary 
subparts  pertaining  to  statutory 
requirements,  make  a  number  of 
technical  corrections,  and  utilize 
consistent  language  for  similar 
regulatory  requirements.  OPM  also 
proposes  various  revisions  to  make  the 
regulations  more  readable. 

Suitability  and  National  Security 

OPM  is  participating  in  a  review  of 
the  Federal  Government’s  requirements 
for  access  to  classified  information  and 
for  suitability  for  employment.  This 
review  covers  relevant  statutes, 
executive  orders,  and  Governmentwide 
regulations  and  is  intended  to  determine 
whether  a  reengineered  system  that  is 
fcohesive,  simplified,  and  equitable  as 
possible  can  be  developed.  In  particular, 
a  reengineered  system  may  require 
adjustments  to  the  following 
Government-wide  regulations  within 
OPM’s  jurisdiction:  (1)  Suitability,  5 
CP’R  part  731;  (2)  National  Security 
Positions,  5  CFR  part  732;  and  (3) 
Personnel  Investigations,  5  CFR  part 
736.  OPM  expects  this  review  process 
and  any  potential  modifications  of  these 
regulations  to  be  made  by  the  end  of  FY 
2008. 

Training;  Supervisory,  Management, 
Executive  Development 

On  October  30,  2004,  the  President 
signed  the  Federal  Workforce  Flexibility 


Act  of  2004  (Act),  Public  Law  108-411, 
into  law.  The  Act  makes  several 
significant  changes  in  the  law  governing 
the  training  and  development  of  Federal 
employees,  supervisors,  managers,  and 
executives.  It  requires  each  agency  to 
evaluate,  on  a  regular  basis,  its  training 
programs  and  plans  to  ensure  that  its 
training  activities  are  linked  to  the 
accomplishment  of  its  specific 
performance  plans  and  strategic  goals, 
and  to  modify  its  training  plans  and 
programs  as  needed  to  accomplish  the 
agency’s  performance  and  strategic 
goals.  Another  change  requires  agencies 
to  work  with  OPM  to  establish 
comprehensive  management  succession 
programs  designed  to  develop  future 
mangers  for  the  agency.  It  also  requires 
agencies,  in  consultation  with  OPM,  to 
establish  programs  to  provide  training  to 
managers  regarding  how  to  relate  to 
employees  with  unacceptable 
performance,  mentor  employees,  u.se 
various  actions,  options  and  strategies  to 
improve  employee  performance  and 
productivity,  and  conduct  employee 
performance  appraisals.  Our  proposed 
revision  to  the  OPM  regulations  at  parts 
410  and  412  of  .‘5  CFR  have  been 
designed  to  address  the  changes,  and  in 
general  to  increase  the  emphasis  on 
employee  and  executive  development  in 
the  Federal  Government.  These 
proposed  regulations  were  approved  by 
OMB  in  August  2008  and  published  in 
the  Federal  Register  in  September  2008. 
Public  comments  have  been  received, 
and  OPM  is  targeting  2009  for 
publication  of  the  final  rule. 

Leave  for  Employees  Affected  by  a 
Pandemic  Health  Crisis  or  Other 
Emergencies 

In  FY  2009,  OPM  will  continue  efforts 
to  provide  alternative  methods  for 
agencies  to  assist  their  employees  in  the 
event  of  a  pandemic  health  crisis  or 
other  major  disasters  or  emergencies  as 
declared  by  the  President.  Under 
current  law  and  regulations,  in  the  event 
of  a  major  disaster  or  emergency,  as 
declared  by  the  President,  that  results  in 
severe  adverse  effects  for  a  substantial 
number  of  employees,  the  President 
may  direct  OPM  to  establish  an 
emergency  leave  transfer  program  under 
which  an  employee  may  donate  unused 
annual  leave  for  transfer  to  employees  of 
his  or  her  agency  or  to  employees  in 
other  agencies  who  are  adversely 


affected  by  such  disaster  or  emergency. 
OPM  anticipates  issuing  regulations  that 
will  enhance  the  emergency  leave 
transfer  program  by — 

•  Allowing  donated  annual  leave  in  a 
voluntary  leave  bank  administered  by 
one  agency  to  be  transferred  to  an 
emergency  leave  transfer  program 
administered  by  another  agency. 
OPM’s  regulations  currently  permit  a 
leave  bank  to  donate  annual  leave  to 
an  emergency  leave  transfer  program 
administered  by  the  leave  bank’s 
employing  agency.  We  believe  a 
broader  authority,  which  several 
agencies  requested  in  the  aftermath  of 
Hurricane  Katrina,  would  have 
provided  an  immediate  benefit  to 
employees  adversely  affected  by 
Hurricane  Katrina  and  could  benefit 
employees  adversely  affected  by 
future  major  disasters  or  emergencies. 

•  Incorporating  the  inclusion  of  Judicial 
branch  employees  as  eligible 
participants  in  any  emergency  leave 
transfer  program  as  provided  by 
Public  Law  109-229,  now  codified  at 

5  U.S.C.  6391(f)). 

•  Clarifying  the  rules  for  returning 
unused  donated  annual  leave  to 
emergency  leave  donors,  which 
includes  leave  banks. 

Pay  Flexibilities  and  Entitlements 

In  FY  2009,  OPM  will  continue  to 
enhance  pay  flexibilities  and 
entitlements  to  help  Federal  agencies 
better  meet  their  strategic  human  capital 
needs.  OPM  anticipates  finalizing 
interim  regulations  that  implemented 
statutory  changes  dealing  with  pay 
setting  for  General  Schedule  employees. 
These  statutory  and  regulatory  changes 
made  the  pay  setting  rules  more 
rational,  consistent,  and  equitable.  Also, 
OPM  anticipates  finalizing  proposed 
regulations  governing  student  loan 
repayment  benefits,  which  agencies  may 
offer  to  current  Federal  employees  or 
candidates  for  Federal  jobs  when 
necessary  to  recruit  or  retain  highly 
qualified  personnel.  These  revisions 
will  include  certain  policy  changes  and 
clarifications  to  assist  agencies  in  taking 
full  advantage  of  the  Federal  student 
loan  repayment  program. 

BILLING  CODE  6325-44-S 
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PENSION  BENEFIT  GUARANTY 
CORPORATION  (PBGC) 

Statement  of  Regulatory  and 
Deregulatory  Priorities 

The  Pension  Benefit  Guaranty 
Corporation  (PBGC)  protects  the 
pensions  of  over  44  million  working 
men  and  women  in  about  30,500  private 
defined  benefit  plans.  PBGC  receives  no 
funds  from  general  tax  revenues. 
Operations  are  financed  by  insurance 
premiums,  investment  income,  assets 
from  pension  plans  trusteed  by  PBGC, 
and  recoveries  from  the  companies 
formerly  responsible  for  the  trusteed 
plans. 

To  carry  out  these  functions,  PBGC 
issues  regulations  interpreting  such 
matters  as  the  termination  process, 
establishment  of  procedures  for  the 
payment  of  premiums,  reporting  and 
disclosure,  and  assessment  and 
collection  of  employer  liability.  The 
Corporation  is  committed  to  issuing 
simple,  understandable,  and  timely 
regulations  to  help  affected  parties  do 
business. 

PBGC’s  intent  is  to  issue  regulations 
that  implement  the  law  in  ways  that  do 
not  impede  the  maintenance  of  existing 
defined  benefit  plans  or  the 
establishment  of  new  plans.  Thus,  the 
focus  is  to  avoid  placing  burdens  on 
plans,  employers,  and  participants, 
wherever  possible.  PBGC  also  seeks  to 
ease  and  simplify  employer  compliance 
whenever  possible. 

PBGC  Insurance  Programs 

PBGC  administers  two  insurance 
programs  for  private  defined  benefit 
plans  under  title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA):  a  single-employer  plan 
termination  insurance  program  and  a 
multiemployer  plan  insolvency 
insurance  program. 

•  Single-Employer  Program.  Under  the 
single-employer  program,  PBGC  pays 
guaranteed  and  certain  other  pension 
benefits  to  participants  and 
beneficiaries  if  their  plan  terminates 
with  insufficient  assets  (distress  and 
involuntary  terminations).  The  single¬ 
employer  program  had  a  $13.1  billion 
deficit  at  the  end  of  fiscal  year  2007. 

•  Multiemployer  Program.  The  smaller 
multiemployer  program  covers  about 
1500  collectively  bargained  plans 
involving  more  than  one  unrelated 
employer.  PBGC  provides  financial 
assistance  (in  the  form  of  a  loan)  to 
the  plan  if  the  plan  is  unable  to  pay 
benefits  at  the  guaranteed  level. 
Guaranteed  benefits  are  less  than 


single-employer  guaranteed  benefits. 
The  multiemployer  program,  which  is 
separately  funded  from  the  single¬ 
employer  program,  had  a  $955  million 
deficit  at  the  end  of  fiscal  year  2007. 

Recent  Legislation 

Early  in  2005,  the  Administration 
proposed  reforms  to  improve  funding  of 
plans  and  restore  the  financial  health  of 
the  insurance  program,  which  had  a 
$233.billion  deficit  at  the  end  of  fiscal 
year  2004.  Legislation  signed  into  law  in 
2006  —  the  Deficit  Reduction  Act  of 
2005  (DRA  2005)  and  the  Pension 
Protection  Act  of  2006  (PPA  2006)  — 
contain  various  provisions  intended  to 
improve  plan  funding,  enhance 
pension-related  reporting  and 
disclosure,  and  strengthen  the  insurance 
programs. 

Regulatory  Objectives  and  Priorities 

PBGC’s  current  regulatory  objectives 
and  priorities  are  to  continue 
implementation  of  the  PPA  2006 
changes  by  issuing  simple, 
understandable,  and  timely  regulations 
that  do  not  impose  undue  burdens  that 
could  impede  maintenance  or 
establishment  of  defined  benefit  plans. 
(PBGC  has  completed  its 
implementation  of  DRA  2005.)  These 
regulatory  objectives  and  priorities  are 
developed  in  the  context  of  the 
Corporation’s  statutory  purposes; 

•  To  encourage  voluntary  private 
pension  plans; 

•  To  provide  for  the  timely  and 
uninterrupted  payment  of  pension 
benefits;  and 

•  To  keep  premiums  at  the  lowest 
possible  levels. 

PBGC  also  attempts  to  minimize 
administrative  burdens  on  plans  and 
participants,  improve  transparency, 
simplify  filing,  and  provide  relief  for 
small  businesses.  As  mentioned  below', 
the  first  set  of  rulemakings  concerns 
premiums,  disclosure  of  termination 
information,  annual  financial  and 
actuarial  reporting,  treatment  of 
bankruptcy  filing  date  as  termination 
date  for  certain  purposes, 
multiemployer  plan  withdrawal 
liability,  and  missing  participants. 

The  Corporation  seeks  to  improve 
transparency  of  information  to  plan 
participants,  investors,  and  PBGC,  in 
order  to  better  inform  them  and  to 
encourage  more  responsible  funding  of 
pension  plans.  PPA  2006  contains 
provisions  for  disclosure  of  certain 
information  to  participants  regarding 
the  termination  of  their  underfunded 
plan.  PBGC  published  a  proposed 


regulation  on  this  disclosure  of 
termination  information  in  December 
2007  and  expects  to  publish  a  final 
regulation  in  October  2008. 

PPA  2006  also  makes  changes  to  the 
plan  actuarial  and  employer  financial 
information  required  under  section  4010 
of  ERISA  to  be  reported  to  PBGC  by 
employers  with  large  amounts  of 
pension  underfunding.  PBGC  published 
a  proposed  regulation  implementing 
those  changes  in  February  2008  and 
expects  to  publish  a  final  regulation  in 
October  2008. 

PBGC  also  seeks  to  simplify  filing 
with  PBGC  by  increasing  use  of 
electronic  filing.  Electronic  filing  of 
premium  information  has  been 
mandatory  for  all  plans  for  plan  years 
beginning  on  or  after  January  1,  2007. 
Filers  have  a  choice  of  using  private- 
sector  software  that  meets  PBGC’s 
published  standards  or  using  PBGC’s 
software.  Electronic  premium  filing 
simplifies  filers’  paperwork,  improves 
accuracy  of  PBGC’s  premium  records 
and  database,  and  enables  more  prompt 
payment  of  premium  refunds. 

In  December  2007  and  March  2008, 
PBGC  published  final  rules 
implementing  most  of  the  premium 
changes  under  PPA  2006.  The 
Corporation  has  incorporated  the 
changes  to  the  flat-rate  and  variable-rate 
premiums  into  software  so  that  it  will  be 
easy  to  comply  with  the  premium 
changes  under  the  new  law. 

Plan  actuarial  and  employer  financial 
information  required  under  section  4010 
of  ERISA  to  be  reported  to  PBGC  by 
employers  with  large  amounts  of 
pension  underfunding  is  required  to  be 
filed  electronically.  Electronic  filing 
reduces  the  filing  burden,  improves 
accuracy,  and  better  enables  PBGC  to 
monitor  and  manage  risks  posed  by 
these  plans.  PBGC  is  incorporating  the 
PPA  2006  changes  to  this  reporting  into 
software  so  that  it  will  be  easy  to 
comply  with  the  reporting  changes 
under  the  new  law. 

In  July  2008,  PBGC  publi.shed  a 
proposed  rule  that  would  implement  a 
PPA  2006  provision  that  treats  the 
bankruptcy  filing  date  as  the  plan 
termination  date  for  purposes  of 
determining  the  amount  of  benefits 
PBGC  guarantees  and  the  amount  of 
assets  allocated  to  participants  who 
retired  or  have  been  retirement-eligible 
for  three  years.  The  provision  applies  to 
plans  that  terminate  in  a  distress  or 
involuntary  termination  while  the 
sponsor  is  a  bankruptcy  proceeding  that 
was  initiated  on  or  after  September  16, 
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2006.  PBGC  expects  to  publish  a  final 
rule  in  2009. 

PPA  2006  provides  for  changes  in  the 
allocation  of  unfunded  vested  benefits 
to  withdrawing  employers  from  a 
multiemployer  pension  plan  and 
requires  adjustments  in  determining  an 
employer’s  withdrawal  liability  when  a 
multiemployer  plan  is  in  critical  status. 
In  March  2008,  PBGC  published  a 
proposed  rule  to  implement  these 
provisions.  The  proposed  rule  also 
would  provide  new  modifications  to  the 


statutory  methods  for  determining  an 
employer’s  allocable  share  of  unfunded 
vested  benefits  and  improve  the  process 
of  fully  allocating  a  plan’s  total 
unfunded  vested  benefits  among  liable 
employers  in  a  plan  tenhinated  by  mass 
withdrawal.  PBGC  expects  to  issue  a 
final  rule  in  October  2008. 

PBGC  gives  consideration  to  the 
special  needs  and  concerns  of  small 
businesses  in  making  policy.  A  large 
percentage  of  the  plans  insured  by 
PBGC  are  small  or  maintained  by  small 


employers.  The  first  proposed  rule 
PBGC  published  under  PPA  2006 
implemented  the  cap  on  the  variable- 
rate  premium  for  plans  of  small 
employers.  In  2009,  the  Corporation 
expects  to  issue  a  proposed  regulation 
implementing  the  expanded  missing 
participants  program  under  PPA  2006, 
which  will  also  benefit  small 
businesses. 

PBGC  will  continue  to  look  for  ways 
to  further  improve  its  regulations. 

BILLING  CODE  7709-01-S 
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SMALL  BUSINESS  ADMINISTRATION 
(SBA) 

Statement  of  Regulatory  Priorities 
Overview 

The  Small  Business  Administration’s 
(SBA)  mission  is  to  maintain  and 
strengthen  the  Nation’s  economy  by 
enabling  the  establishment  and  viability 
of  small  businesses  and  by  assisting  in 
economic  recovery  of  communities  after 
disasters.  In  order  to  accomplish  this 
mission,  SBA  focuses  on  improving  the 
economic  and  regulatory  environment 
for  small  businesses,  especially  those  in 
areas  that  have  significantly  higher 
unemployment  and  lower  income  levels 
than  the  Nation’s  averages  and  those  in 
traditionally  underserved  markets.  The 
agency  also  focuses  on  providing  timely, 
effective  financial  assistance  to 
businesses,  including  non-profit 
organizations,  homeowners,  and  renters 
affected  by  disasters. 

SBA  is  committed  to: 

•  Working  with  its  financial  partners  to 
improve  small  businesses’  access  to 
capital  through  SBA’s  loan  and 
venture  capital  programs; 

•  Providing  technical  assistance  to 
small  businesses  through  its  resource 
partners: 

•  Increasing  contracting  and  business 
opportunities  for  small  businesses; 

•  Providing  affordable,  timely  and 
easily  accessible  financial  assistance 
to  businesses,  homeowners  and 
renters  after  a  disaster;  and 

•  Measuring  outcomes,  such  as  revenue 
growth,  job  creation,  business 
longevity,  and  recovery  rate  after  a 
disaster,  to  ensure  that  SBA’s 
programs  and  services  are  delivered 
efficiently  and  effectively. 

SBA’s  regulatory  actions  reflect  the 
goals  and  objectives  of  the  agency  and 
are  designed  to  provide  the  small 
business  and  residential  communities 
with  the  information  and  guidance  they 
need  to  succeed  as  entrepreneurs  and 
restore  their  homes  or  other  property 
after  a  disaster.  In  the  coming  year, 
SBA’s  regulatory  priorities  will  focus  on 
strengthening  SBA’s  management  of  its 
business  loan  programs,  including 
issuing  a  final  rule  that  would  support 
lender  oversight  and  improve  lender 
-  performance.  This  final  rule  would 
further  the  President’s  priority  of 
improved  financial  performance  in 
government,  and  financial  institutions 
would  benefit  from  performance 
feedback  to  the  extent  it  can  assist  them 
in  improving  their  SBA  operations  and 


minimizing  losses.  The  estimated  cost  of 
the  changes  incorporated  into  this  final 
rule  is  $1.5  million. 


SBA 


FINAL  RULE  STAGE 


112.  LENDER  OVERSIGHT  PROGRAM 
Priority: 

Other  Significant 

Legal  Authority: 

15  use  634(b)(6),(b)(7),(b)(14),(h),  and 
note;  687(f),697(e)(c)(8),  and  650. 

CFR  Citation: 

13  CFR  120 
Legal  Deadline: 

None 

Abstract: 

This  rule  would  implement  the  Small 
Business  Administration’s  (SBA) 
statutory  authority  under  the  Small 
Business  Reauthorization  and 
Manufacturing  Assistance  Act  of  2004 
(Reauthorization  Act)  to  regulate  Small 
Business  Lending  Companies  (SBLCs) 
and  non-federally  regulated  lenders 
(NFRLs).  It  also  would  conform  SBA 
rules  to  various  changes  in  the  section 
7(a)  Business  Loan  Program  and  the 
Certified  Development  Company  (CDC) 
Program. 

In  particular,  this  rule  would:  (1) 

Define  SBLCs  and  NFRLs;  (2)  clarify 
SBA’s  authority  to  regulate  SBLCs  and 
NFRLs;  (3)  authorize  SBA  to  set  certain 
minimum  capital  standards  for  SBLCs, 
to  issue  cease  and  desist  orders,  and 
revoke  or  suspend  lending  authority  of 
SBLCs  and  NFRLs:  (4)  establish  the 
Bureau  of  Premier  Certified  Lender 
Program  Oversight  in  the  Office  of 
Credit  Risk  management:  (5)  transfer 
existing  SBA  enforcement  authority 
over  CDCs  from  the  Office  of  Financial 
Assistance  to  the  appropriate  official  in 
the  Office  of  Capital  Access;  and  (6) 
define  SBA’s  oversight  and  enforcement 
authorities  relative  to  all  SBA  lenders 
participating  in  the  7(a)  and  CDC 
programs  and  intermediaries  in  the 
Microloan  program. 

Statement  of  Need: 


5,000  lenders.  Of  these  lenders,  about 
14  are  SBLCs  that  are  not  otherwise 
regulated  by  Federal  or  State 
chartering/licensing  agencies.  SBA 
examines  these  SBLCs  periodically. 
Congressional  and  Administration 
policy  to  delegate  lending 
responsibilities  to  SBLCs  and  other 
SBA  lenders  requires  that  SBA  increase 
its  lender  oversight.  To  that  end,  SBA 
has  drafted  regulations  that  strengthen 
the  Agency’s  management  of  its 
business  loan  and  lender  oversight 
programs. 

Summary  of  Legal  Basis: 

Small  Business  Act,  section 
5(b)(6)(7),(14),(h)  and  note  650. 

Small  Business  Investment  Act  section 
308(f)  and  508(c)(8). 


Alternatives: 

This  rulemaking  amends  and  expands 
SBA’s  existing  regulations  on  the  SBLC 
and  lender  oversight  programs. 

Anticipated  Cost  and  Benefits: 

This  rulemaking  is  designed  to 
strengthen  SBA’s  regulations  regarding 
the  SBLC  Program  and  business  loan 
and  lender  oversight  programs.  Some 
additional  costs  associated  with 
additional  reporting  by  the  SBLCs, 
NFRLs,  and  other  SBA  lenders  to  the 
SBA  are  anticipated. 


Risks: 

This  regulation  poses  no  risks  to  the 
public  health  and  safety  or  to  the 
environment.  /• 

Timetable: 

Action  Date  FR  Cite 


NPRM 

NPRM  Comment 
Period  Extended 
NPRM  Comment 
Period  End 
Final  Action 


10/31/07  72  FR  61752 
12/20/07  72  FR  72264 

02/29/08 

12/00/08 


Regulatory  Flexibility  Analysis 
Required: 

Yes 


Small  Entities  Affected: 

Businesses,  Organizations 


Section  7(a)  of  the  Small  Business  Act 
states  that  SBA  may  provide  financing 
to  small  businesses  “directly  or  in 
cooperation  with  banks  or  other 
financial  institutions.”  Presently,  SBA 
guarantees  loans  through  approximately 


Government  Levels  Affected: 

None 

URL  For  Public  Comments: 

www.regulations.gov 
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Agency  Contact: 

Bryan  Hooper 

Director,  Office  of  Credit  Risk 
Management 

Small  Business  Administration 
409  3rd  Street  SW 
Washington,  DC  20416 
Phone:  202  205-3049 
Fax:  202  205-6831 
Email:  bryan.hooper@sha.gov 

PIN:  3245-AE14 

BILLING  CODE  8025-01-8 
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SOCIAL  SECURITY  ADMINISTRATION 
(SSA) 

Statement  of  Regulatory  Priorities 

The  Social  Security  Administration 
(SSA)  administers  the  retirement, 
survivors,  and  disability  insurance 
programs  under  title  II  of  the  Social 
Security  Act  (the  Act),  the 
Supplemental  Security  Income  (SSI) 
program  under  title  XVI  of  the  Act  and 
the  Special  Veterans  Benefits  under  title 
XVIII  of  the  Act.  As  directed  hy 
Congress,  we  also  assist  in 
administering  portions  of  the  Medicare 
program.  Our  regulations  codify  the 
requirements  for  eligibility  and 
entitlement  to  benefits  under  these 
programs.  Generally,  SSA’s  regulations 
do  not  impose  burdens  on  the  private 
sector  or  on  State  or  local  governments. 

The  14  entries  in  SSA’s  Regulatory 
Plan  represent  the  issues  of  major 
importance  to  the  Agency  in  the 
retirement,  survivors,  disability,  SSI, 
and  Medicare  programs.  Several  of  these 
regulatory  priorities  reflect  recently 
enacted  statutory  provisions,  including 
the  Social  Security  Protection  Act  of 
2004  (Pub.  L.  108-203).  We  describe  the 
individual  initiatives  more  fully  in  the 
attached  Regulatory  Plan. 

Improving  the  Disability  Process 

Because  the  continued  improvement 
of  the  disability  program  is  of  vital 
concern  to  SSA,  we  have  10  initiatives 
in  the  Plan  addressing  disability-related 
issues.  They  include: 

•  A  proposed  rule  providing  that  SSA 
identify  claimants  with  serious 
medical  conditions  as  soon  as 
possible,  allowing  the  Agency  to  grant 
benefits  expeditiously  to  those 
claimants  who  meet  SSA  disability 
standards; 

•  A  proposed  rule  clarifying  that  the 
agency  may  set  the  time  and  place  for 
a  hearing  before  an  administrative  law 
judge  (ALJ). 

•  A  proposed  rule  allowing  casualty 
reports  prepared  by  the  United  States 
armed  forces  to  serve  as  statement  of 
intent  to  claim  benefits  and 
preserving  filing  dates  for  all  benefits. 

•  A  proposed  rule  eliminating  the 
Disability  Service  Initiative  processes 
in  place  in  our  Boston  Region; 

•  A  proposed  rule  clarifying  when 
previously  decided  claims  or  issues 
are  barred  from  further  consideration 
to  ensure  consistency  of  decisions  at 
different  levels  of  adjudication  and  in 
different  locations  in  the  country; 
and. 


•  Six  initiatives  updating  the  medical 
listings  used  to  determine  disability — 
two  final  rules  evaluating  hearing  loss 
and  malignant  neoplastic  diseases, 
and  four  proposed  rules  on  evaluating 
respiratory  system  disorders,  mental 
disorders,  hematological  disorders 
and  immune  (HIV)  system  disorders 

Improved  Stewardship 

Also  included  in  the  Plan  is  a 
proposed  rule  that  will  strengthen  our 
stewardship  and  program  integrity 
activities  by  specifying  the  requirements 
certain  non-citizen  workers  must  meet 
to  establish  entitlement  to  benefits 
under  title  II,  as  provided  in  the  Social 
Security  Protection  Act  of  2004. 

Enhanced  Public  Service 

We  are  proposing  to  revise  our  rules 
concerning  the  representation  of 
claimants  before  the  Social  Security 
Administration.  These  proposed  rules 
include  adding  new  language 
recognizing  law  firms  and  other  entities 
as  claimant  representatives,  allowing 
representatives  in  certain  situations  to 
charge  and  receive  their  fees  from  third 
parties,  and  modifying  our  rules  on  fee 
agreement  and  representative  sanctions. 


SSA 


PROPOSED  RULE  STAGE 


113.  REVISED  MEDICAL  CRITERIA 
FOR  EVALUATING  RESPIRATORY 
SYSTEM  DISORDERS  (859P) 

Priority: 

Other  Significant.  Major  under  5  USC 
801. 

Legal  Authority: 

42  USC  402;  42  USC  405(a);  42  USC 
405(b);  42  USC  405(d)  to  42  USC 
405(h);  42  USC  416(i);  42  USC  421(a); 
42  USC  421(i);  42  USC  422(c);  42  USC 
423;  42  USC  425;  42  USC  902(a)(5) 

CFR  Citation: 

20  CFR  404.1500,  app  1 
Legal  Deadline: 

None 

Abstract: 

Sections  3.00  and  103.00,  Respiratory 
System,  of  appendix  1  subpart  P  of  part 
404  of  our  regulations  describe 
respiratory  system  disorders  that  are 
considered  severe  enough  to  prevent  an 
individual  from  doing  any  gainful 
activity,  or  for  a  child  claiming  SSI 


payments  under  title  XVI,  that  cause 
marked  and  severe  functional 
limitations.  We  are  proposing  revisions 
to  these  sections  to  ensure  that  the 
medical  evaluation  criteria  are  up-to- 
date  and  consistent  with  the  latest 
advances  in  medical  knowledge  and 
treatment. 

Statement  of  Need: 

These  regulations  are  necessary  to 
update  the  respiratory  system  listings 
to  reflect  advances  in  medical 
knowledge,  treatment,  and  methods  of 
evaluating  respiratory  disorders.  The 
changes  will  ensure  that  determinations 
of  disability  have  a  sound  medical  basis 
and  that  people  who  are  disabled  can 
be  readily  identified  and  awarded 
benefits  if  all  other  factors  of 
entitlement  or  eligibility  are  met. 

Summary  of  Legal  Basis: 

Administrative — not  required  by  statute 
or  court  order. 

Alternatives: 

We  considered  not  revising  the  listings 
and  continuing  to  use  our  current 
criteria.  However,  we  believe  that 
proposing  these  revisions  is  preferable 
because  of  the  medical  advances  that 
have  been  made  in  treating  and 
evaluating  respiratory  diseases  and 
because  of  our  adjudicative  experience. 

Anticipated  Cost  and-  Benefits: 

Estimated  costs  -  low. 

Risks: 

None. 

Timetable: 

Action  Date  FR  Cite 

ANPRM  04/13/05  70  FR  19358 

ANPRM  Comment  06/13/05 
Period  End 

NPRM  03/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

URL  For  Public  Comments: 

www.regulations.gov 
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Agency  Contact: 

Cheryl  A.  Williams 
Acting  Director 

Social  Security  Administration 

Office  of  Compassionate  Allowances  and 

Listings  Improvements 

6401  Security  Boulevard 

Baltimore,  MD  21235-6401 

Phone:  410  965-1020 

Suzanne  DiMarino 
Social  Insurance  Specialist 
Social  Security  Administration 
Office  of  Regulations 
6401  Security  Boulevard 
Baltimore,  MD  21225-6401 
Phone:  410  965-1769 

RIN:  0960-AF58 


SSA 

114.  REVISED  MEDICAL  CRITERIA 
FOR  EVALUATING  MENTAL 
DISORDERS  (886P) 

Priority: 

Other  Significant 

Legal  Authority: 

42  use  401(j):  42  USC  402;  42  USC 
404(f):  42  USC  405(a);  42  USC  405(b); 
42  USC  405(d)  to  42  USC  405(h);  42 
USC  405(j);  42  USC  416(i):  42  USC  421; 
42  USC  421(a);  42  USC  421(i);  42  USC 
421(m);  42  USC  422(c);  42  USC  423; 

42  USC  423(i);  42  USC  425;  42  USC 
902(a)(5);  42  USC  1382;  42  USC 
1382(c);  42  U.SC  1382(h);  42  USC  1383; 
42  USC  1383(a):  42  USC  1383(c):  42 
USC  1383(d);  42  USC  1383(i);  42  USC 
1383(p);  42  USC  1383b 

CFR  Citation: 

20  CFR  404.941;  20  CFR  404.1500,  app 
1;  20  CFR  404.1503;  20  CFR  404.1520 
to  404.1520a;  20  CFR  404.1528;  20  CFR 
404.1615;  20  CFR  416.903;  20  CFR 
416.920a:  20  CFR  416.928;  20  CFR 
416.1015;  20  CFR  416.1441 

Legal  Deadline: 

None 

Abstract: 

We  propose  to  update  and  revise  the 
rules  that  we  use  to  evaluate  mental 
disorders  of  adults  and  children  who 
apply  for,  or  receive,  disability  benefits 
under  title  II  and  Supplemental 
Security  Income  payments  based  on 
disability  under  title  XVI  of  the  Social 
Security  Act.  The  rules  we  plan  on 
revising  are  sections  12.00  and  112.00 
in  appendix  1  to  subpart  P  of  part  404 
of  our  regulations  (the  listings).  These 
listings  include  such  impairments  as 
affective  disorders,  schizophrenic 
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disorders,  intellectual  disabilities,  and 
autistic  disorders. 

Statement  of  Need: 

These  regulations  are  necessary  to 
update  the  listings  for  evaluating 
mental  disorders  to  reflect  advances  in 
medical  knowledge,  treatment,  and 
methods  of  evaluating  these  diseases. 
The  changes  ensure  that  determinations 
of  disability  have  a  sound  medical 
basis,  that  claimants  receive  equal 
treatment  through  the  use  of  specific 
criteria,  and  that  individuals  who  are 
disabled  can  be  readily  identified  and 
awarded  benefits  if  all  other  factors  of 
entitlement  or  eligibility  are  met. 

Summary  of  Legal  Basis: 

Administrative — not  required  by  statute 
or  court  order. 

Alternatives: 

We  considered  not  revising  the  listings 
or  making  only  minor  technical 
changes.  However,  we  believe  that 
proposing  these  revisions  is  preferable 
because  of  the  medical  advances  that 
have  been  made  in  treating  and 
evaluating  these  types  of  diseases.  We 
have  not  comprehensively  revised  the 
current  listings  in  over  15  years. 
Medical  advances  in  disability 
evaluation  and  treatment  and  our 
program  experience  make  clear  that  the 
current  listings  do  not  reflect  state-of- 
the-art  medical  knowledge  and 
technology.  , 

Anticipated  Cost  and  Benefits: 

Savings  estimates  for  fiscal  years  2010 

-  2018:  (in  millions  of  dollars)  OASDI 

-  315,  SSI  -  370. 

Risks: 

None. 

Timetable: 

Action  Date  FR  Cite 

ANPRM 

ANPRM  Comment 
Period  End 
NPRM 
Final  Action 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

URL  For  Public  Comments: 

www.regulations.gov 


Agency  Contact: 

Cheryl  A.  Williams 
Acting  Director 

Social  Security  Administration 

Office  of  Compassionate  Allowances  and 

Listings  Improvements 

6401  Security  Boulevard 

Baltimore,  MD  21235-6401 

Phone:  410  965-1020 

Rosemarie  Greenwald 
Social  Insurance  Specialist 
Social  Security  Administration 
Office  of  Regulations 
6401  Security  Boulevard 
Baltimore,  MD  21235-6401 
Phone:  410  966-7813 

RIN:  0960-AF69 


SSA 

115.  REVISED  MEDICAL  CRITERIA 
FOR  EVALUATING  HEMATOLOGICAL 
DISORDERS  (974P) 

Priority: 

Other  Significant 

Legal  Authority: 

42  USC  402;  42  USC  405(a):  42  USC 
405(b):  42  USC  405(d)  to  42  USC 
405(h):  42  USC  416(i):  42  USC  421(a): 
42  USC  421(i);  42  USC  422(c);  42  USC 
423:  42  USC  425;  42  USC  902(a)5) 

CFR  Citation: 

20  CFR  404.1500,  app  1 

Legal  Deadline: 

None 

Abstract: 

Sections  7.00  and  107.00 
(hematological  disorders)  of  appendix  1 
to  subpart  P  of  part  404  of  our 
regulations  describe  hematological 
disorders  that  are  considered  severe 
enough  to  prevent  a  person  from 
performing  any  gainful  activity,  or  for 
a  child  claiming  SSI  payments  under 
title  XVI,  that  cause  marked  and  severe 
functional  limitation.  We  are  proposing 
to  revise  these  sections  to  ensure  that 
the  medical  evaluation  criteria  are  up- 
to-date  and  consistent  with  the  latest 
advances  in  medical  knowledge  and 
treatment. 

Statement  of  Need: 

These  regulations  are  necessary  to 
update  the  hematological  listings  to 
reflect  advances  in  medical  knowledge, 
treatment,  and  methods  of  evaluating 
hematological  disorders.  The  changes 
ensure  that  determinations  of  disability 
have  a  sound  medical  basis,  that 
claimants  receive  equal  treatment 


03/17/03  68  FR  12639 
06/16/03 

11/00/08 

12/00/09 
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through  the  use  of  specific  criteria,  and 
that  people  who  are  disabled  can  be 
readily  identified  and  awarded  benefits 
if  all  other  factors  of  entitlement  or 
eligibility  arc  met. 

Summary  of  Legal  Basis: 

Administrative — not  required  by  statute 
or  court  order. 

Alternatives: 

We  considered  not  revising  the  listings 
or  making  only  minor  technical 
changes  and  continuing  to  use  our 
current  criteria.  However,  we  believe 
that  proposing  these  revisions  is 
preferable  because  of  the  medical 
advances  that  have  been  made  in 
treating  and  evaluating  these  types  of 
impairments. 

Anticipated  Cost  and  Benefits: 

Estimated  savings  -  low. 

Risks: 

None. 

Timetable: 

Action  Date  FR  Cite 

NPRM  02/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

URL  For  Public  Comments: 

www.regulations.gov 

Agency  Contact: 

Cheryl  A.  Williams 
Acting  Director 

Social  Security  Administration 

Office  of  Compassionate  Allowances  and 

Listings  Improvements 

6401  Security  Boulevard 

Baltimore,  MD  21235-6401 

Phone:  410  965-1020 

Richard  M.  Bresnick 
Social  Insurance  Specialist 
Social  Security  Administration 
Office  of  Regulations 
6401  Security  Boulevard 
Baltimore,  MD  21235-6401 
Phone;  410  965-1758 


SSA 

116.  ADDITIONAL  INSURED  STATUS 
REQUIREMENTS  FOR  CERTAIN  ALIEN 
WORKERS  (2882P) 

Priority: 

Other  Significant 

Legal  Authority: 

42  use  414(c):  42  USC  423(a)(1)(C):  PL 
108-203,  sec  211 

CFR  Citation: 

20  CFR  404.110:  20  CFR  404.120:  20 
CFR  404.130:  20  CFR  404.315:  20  CFR 
404.1912:  20  CFR  404.1931 

Legai  Deadline: 

None 

Abstract: 

The  proposed  rule  will  revise  our 
regulations  on  insured  status  to  include 
an  additional  requirement  under 
section  211  of  Public  Law  108-203  - 
the  Social  Securitv  Protection  Act  of 
2004  (SSPA). 

An  alien  worker  to  whom  we  did  not 
assign  a  Social  Security  Number  (SSN) 
before  January  1,  2004,  must  meet  one 
of  two  additional  requirements  in  order 
to  be  found  entitled  to  title  II  benefits 
based  on  that  alien’s  earnings  record. 
One  is  assignment  of  an  SSN  and 
authorization  to  work  in  the  United 
States.  Alternatively,  the  work  at  issue 
must  have  been  performed  while  the 
alien  was  admitted  to  the  United  States 
as  a  visitor  for  business  (Department  of 
Homeland  Security  (DHS) 
nonimmigrant  classification  “B-1”)  or 
as  a  crewman  on  a  vessel  or  aircraft 
(DHS  nonimmigrant  classification  “D- 
1”  or  “D-2”),  and  the  business  engaged 
in  or  service  performed  as  a  crewman 
was  within  the  scope  of  the  terms  of 
such  individual’s  admission  to  the 
United  States. 

If  an  alien  worker  whose  SSN  was 
originally  assigned  on  or  after  January 
1,  2004,  does  not  meet  either  of  these 
requirements,  then  he  or  she  is  not 
fully  or  currently  insured  and  is  not 
entitled  to  benefits  even  if  the  alien 
worker  appears  to  have  the  required 
number  of  quarters  of  coverage  in 
accordance  with  the  other  insured 
status  provisions.  This  additional 
insured  status  requirement  affects  the 
entitlement  of  certain  alien  workers  and 
any  person  seeking  a  benefit  on  the 
record  of  an  alien  who  is  subject  to 
this  law. 

An  alien  worker  who  was  properly 
assigned  an  SSN  before  January  1, 

2004,  is  not  subject  to  section  211  of 
the  SSPA. 


Statement  of  Need: 

By  incorporating  the  changes  mandated 
by  the  law  in  our  regulations,  our 
program  rules  and  operating 
instructions  will  be  consistent  with  the 
statute. 

Summary  of  Legal  Basis: 

The  proposed  revisions  to  our 
regulations  will  reflect  the  Social 
Security  Act,  as  amended  by  section 
211  of  the  SSPA. 

Alternatives: 

None 

Anticipated  Cost  and  Benefits: 

Administrative  start-up  costs  will  be 
nominal  since  we  have  implemented 
the  law  via  operating  instructions.  No 
systems  changes  are  needed.  Benefits 
include  savings  to  the  title  II  Trust 
Funds  and  in  administrative 
enumeration  costs  since  some  claimants 
who  are  denied  under  this  law  will  not 
be  able  to  get  an  SSN  card  for  non¬ 
work  purposes.  We  estimate  that  costs 
will  be  less  than  $500,000  per  year  and 
total  roughly  $2,000,000  over  a  10  year 
period. 

Risks: 

None. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

Final  Action  10/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

URL  For  Public  Comments: 

www.regulations.gov 


RIN:  0960-AF88 
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Agency  Contact: 

Jessica  MacBride 
Social  Insurance  Specialist 
Social  Security  Administration 
Office  of  Income  Security  Programs 
6401  Security  Boulevard 
Baltimore,  MD  21235-6401 
Phone:  410  966-8481  . 

Richard  M.  Bresnick 
Social  Insurance  Specialist 
Social  Security  Administration 
Office  of  Regulations 
6401  Security  Boulevard 
Baltimore,  MD  21235-6401 
Phone:  410  965-1758 

RIN:  0960-AG22 


SSA 

117.  REVISIONS  TO  RULES  ON 
REPRESENTATION  OF  PARTIES 
(3396F) 

Priority: 

Other  Significant 

Legai  Authority: 

42  use  405(a);  42  USC  406(a)(1):  42 
use  810(a):  42  USC  902(a)(5);  42  USC 
1010;  42  USC  1383(d) 

CFR  Citation: 

20  CFR  404.612;  20  CFR  404.901;  20 
CFR  404.903;  20  CFR  404.909;  20  CFR 
404.910;  20  CFR  404.933;  20  CFR 
404.934;  20  CFR  404.1700  to  404.1799; 
20  CFR  408.1101;  20  CFR  416.315;  20 
CFR  416.1401;  20  CFR  416.1403;  20 
CFR  416.1409;  20  CFR  416.1410;  20 
CFR  416.1433;  20  CFR  416.1434;  20 
CFR  416.1500  to  416.1599;  20  CFR 
422.203;  20  CFR  422.515 

Legal  Deadline: 

None 

Abstract: 

We  are  proposing  several  revisions  to 
our  rules  on  representation  of  parties 
in  parts  404,  408,  416,  and  422  to 
reflect  changes  in  representatives’ 
business  practices,  beneficiaries’  use  of 
the  Internet,  and  to  become  more 
efficient  in  processing  claims  for 
benefits.  These  rules  propose  to: 

o  Recognize  entities  as  representatives; 
o  Mandate  the  use  of  Form  SSA-1696 
to  appoint  a  repre.sentative  or  revoke 
or  withdraw  an  appointment  of  a 
representative; 

o  Mandate  the  use  of  Form  SSA-1696 
to  waive  a  fee  or  direct  payment  of  the 
fee; 

o  Define  the  roles  of  a  principal 
representative  and  a  professional 
representative: 


o  Require  professional  representatives 
to  use  our  electronic  services  as  they 
become  available; 

o  Authorize  principal  representatives  to 
sign  and  file  a  claim  for  benefits  for 
a  claimant  with  us; 

o  Require  professional  representatives 
to  submit  certain  requests  for 
reconsideration  and  hearings  before  an 
administrative  law  judge  electronically: 

o  Require  a  representative  to  keep 
paper  copies  of  certain  documents  that 
we  may  require; 

o  Add  new  definitions  or  revise 
existing  definitions  for:  “disqualify,” 
“electronic  media,”  “Federal  agency,” 
“Federal  program,”  “fee  petition,’’ 
“initial  disability  claim,”  “person,” 
“principal  representative,” 

“professional  representative,”  and 
‘  ‘  representative;  ’  ’ 

o  Add  new  affirmative  duties  and 
prohibited  actions  for  representatives; 
and 

o  Change  references  in  the 
representative  sanctions  rules  to  reflect 
a  recent  delegation  of  authority  and  a 
recent  agency  reorganization. 

Statement  of  Need: 

We  are  proposing  these  revisions  to 
reflect  changes  in  representatives’ 
business  practices  and  to  improve  our 
efficiency  by  enhancing  use  of  the 
Internet. 

Summary  of  Legal  Basis: 

Section  206  of  the  Social  Security  Act, 
as  amended  by  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA)  and 
section  302  and  4303  of  the  Social 
Security  Protection  Act  of  2004  (SSPA) 
Public  Law  108-203. 

Alternatives: 

None. 

Anticipated  Cost  and  Benefits: 
Negligible. 

Risks: 

None. 

Timetable: 

Action  Date  FR  Cite 

NPRM  09/08/08  73  FR  51963 

N  PRM  Comment  1 1  /07/08 

Period  End 

Final  Action  09/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Government  Levels  Affected: 

None 


— — — 

URL  For  Public  Comments: 
www.regulations.gov 
Agency  Contact: 

Peter  Kierpiec 
Social  Insurance  Specialist 
Social  Security  Administration 
Office  of  Income  Security  Programs 
6401  Security  Boulevard 
Baltimore,  MD  21235-6401  - 

Phone:  410  965-5734 

Joshua  B.  Silverman 
Social  Insurance  Specialist 
Social  Security  Administration 
Office  of  Regulations 
6401  Security  Boulevard 
Baltimore,  MD  21235-6401 
Phone:  410  594-2128 

RIN:  0960-AG56 


SSA 

118.  SETTING  THE  TIME  AND  PLACE 
FOR  A  HEARING  BEFORE  AN 
ADMINISTRATIVE  LAW  JUDGE 
(3481 P) 

Priority: 

Economically  Significant.  Major  under 
5  USC  801. 

Legal  Authority: 

42  USC  401(j);  42  USC  404(f);  42  USC 
405(a):  42  USC  405(b):  42  USC  405(d) 
to  405(h):  42  USC  405(j):  42  USC  405 
note;  42  USC  421;  42  USC  421  note; 

42  USC  423(i):  42  USC  425;  42  USC 
902(a)(5);  42  USC  902  note;  42  USC 
1383;  42  USC  1383b 

CFR  Citation: 

20  CFR  404.932;  20  CFR  404.936;  20 
CFR  404.938;  20  CFR  404.950;  20  CFR 
416.1436;  20  CFR  416.1438;  20  CFR 
416.1450(b) 

Legal  Deadline: 

None 

Abstract: 

We  propose  to  amend  our  rules  to 
clarify  that  the  agency  is  responsible 
for  setting  the  time  and  place"  for  a 
hearing  before  an  administrative  law 
judge  (ALJ).  Consistent  with  our 
regulations  at  other  levels  of  the 
administrative  process,  we  propose  to 
use  “we”  or  “us”  in  the  rules 
addressing  the  .scheduling  of  hearings. 
These  changes  will  ensure  greater 
flexibility  in  scheduling  both  in  person 
and  video  teleconference  hearings, 
increase  efficiency  in  the  hearing 
process,  and  reduce  the  number  of 
pending  hearings.  The  number  of  ca.ses 
awaiting  a  hearing  has  reached  historic 


’A  '  -- 
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proportions,  and  efforts  towcird  greater 
efficiency  are  critical  to  addressing  this 
problem. 

Statement  of  Need: 

SSA  currently  faces  a  considerable 
challenge  in  processing  a  large  backlog 
of  requests  for  hearings  at  resource 
levels  that  have  not  kept  pace  with  the 
rising  level  of  receipts.  Our  proposed 
rulemaking  will  promote  greater 
efficiency  at  the  hearing  level. 

Summary  of  Legal  Basis: 

Administrative — not  required  by  statute 
or  court  order. 

Alternatives; 

Undetermined  at  this  time. 

Anticipated  Cost  and  Benefits: 

Program  benefit  costs  are  estimated  to 
increase  for  fiscal  years  2008  -  2018  by 
$1.2  billion  for  OASDI  and  SSI. 

Risks: 

Un^^etermined  at  this  time. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

URL  For  Public  Comments: 

wTvw.regulations.gov 

Agency  Contact: 

Brent  Hillman 
Social  Insurance  Specialist 
Social  Security  Administration 
Office  of  Disability  Adjudication  and 
Review 

5107  Leesburg  Pike 

Falls  Church,  VA  22041-3260 

Phone:  703  605-8280 

Pamela  Kultgen 
Assistant  Regional  Counsel 
Social  Security  Administration 
Office  of  the  General  Counsel 
601  E.  125th  Street 
Kansas  City,  MO  64106 
Phone:  816  936-5078 


SSA 

119.  REVISED  MEDICAL  CRITERIA 
FOR  EVALUATING  IMMUNE  (HIV) 
SYSTEM  DISORDERS  (3466P) 

Priority: 

Other  Significant.  Major  status  under  5 
use  801  is  undetermined. 

Unfunded  Mandates: 

Undetermined 

Legal  Authority: 

42  use  402;  42  USC  405(a);  42  USC 
405(b);  42  USC  42  USC  405(d)  to  42 
USC  405(h);  42  USC  416(i);  42  USC 
421(a);  42  USC  421(i);  42  USC  422(c); 

42  USC  423;  42  USC  425;  42  USC 
902(a)(5) 

CFR  Citation: 

20  CFR  404.1500,  app  1 

Legal  Deadline: 

None 

Abstract: 

Sections  14.00  and  114.00,  Immune 
System,  of  appendix  1  subpart  P  of  part 
404  of  our  regulations  describe  immune 
system  diseases  that  are  considered 
severe  enough  to  prevent  an  individual 
from  doing  any  gainful  activity,  or  for 
a  child  claiming  SSI  payments  under 
title  XVI,  that  cause  marked  and  severe 
functional  limitations.  With  this 
ANPRM,  we  are  soliciting  input  on 
how  best  to  update  and  revise  listing 
sections  14.00  and  114.00  to  ensure 
that  the  medical  evaluation  criteria  are 
up-to-date  and  consistent  with  the 
latest  advances  in  medical  knowledge 
and  treatment. 

Statement  of  Need: 

This  regulation  is  necessary  in  order  to 
update  the  HIV  evaluation  listings  to 
reflect  advances  in  medical  knowledge, 
treatment,  and  evaluation  methods.  It 
ensures  that  determinations  of 
disability  have  a  sound  medical  basis, 
that  claimants  receive  equal  treatment 
through  the  use  of  specific  criteria,  and 
that  individuals  who  are  disabled  can 
be  readily  identified  and  awarded 
benefits  if  all  other  factors  of 
entitlement  or  eligibility  are  met. 

Summary  of  Legal  Basis; 

Administrative — not  required  by  statute 
or  court  order. 

Alternatives: 

Undetermined  at  this  time. 

Anticipated  Cost  and  Benefits: 

Cost/Savings  estimate  -  negligible. 


Risks: 

Undetermined  at  this  time. 

Timetable: 

Action  Date  FR  Cite 

ANPRM  03/18/08  73  FR  14409 

ANPRM  Comment  05/19/08 
Period  End 

NPRM  09/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Government  Levels  Affected: 

Undetermined 

URL  For  Public  Comments: 

www.regulations.gov 

Agency  Contact: 

Cheryl  A.  Williams 
Acting  Director 

Social  Security  Administration 

Office  of  Compassionate  Allowances  and 

Listings  Improvements 

6401  Security  Boulevard 

Baltimore,  MD  21235-6401 

Phone:  410  965-1020 

Suzanne  DiMarino 
Social  Insurance  Specialist 
Social  Security  Administration 
Office  of  Regulations 
6401  Security  Boulevard 
Baltimore,  MD  21225-6401 
Phone:  410  965-1769 

RIN:  0960-AG71 
SSA 

120.  AMENDMENTS  TO  APPLICATION 
FILING  DATE  REQUIREMENTS  FOR 
CERTAIN  MILITARY  MEMBERS  OF 
THE  UNIFORMED  SERVICE  (3474P) 

Priority: 

Other  Significant.  Major  status  under  5 
USC  801  is  undetermined. 

Unfunded  Mandates; 

Undetermined 

Legal  Authority: 

42  USC  402(i);  42  USC  402(j):  42  USC 
402(o);  42  USC  402(p);  42  USC  402(r): 
42  USC  405(a):  42  USC  416(i)(2);  42 
USC  423(b);  42  USC  428(a):  42  USC 
902(a)(5);  42  USCC  1382;  42  USC 
1383(a):  42  USC  1383(d);  42  USC 
1383(e) 

CFR  Citation: 

20  CFR  404.340;  20  CFR  404.370;  20 
CFR  404.621;  20  CFR  404.630;  20  CFR 
404.802 


RIN:  0960-AG61 
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Legal  Deadline: 

None 

Abstract: 

These  proposed  rules  will  allow 
casualty  reports  prepared  by  the  United 
States  armed  forces  to  serve  as 
statements  of  intent  to  claim  benefits 
and  preserve  filing  dates  for  all 
benefits.  The  changes  to  sections 
404.630  and  416.340  shall  apply  to  all 
servicemembers  entitled  to  receive 
benefits.  These  changes  would  simplify 
the  benefits  determination  process  and 
ensure  that  veterans  receive  those 
benefits  to  which  they  are  entitled. 
Additionally,  these  rules  provide  a 
technical  correction  replacing  the 
Soldiers’  and  Sailors’  Civil  Relief  Act 
of  1940  with  the  Servicemembers’  Civil 
Relief  Act  where  applicable.  This 
proposed  change  would  update  our 
regulations  to  reflect  legislative 
changes. 

Statement  of  Need: 

Military  servicemembers  serving  in 
today’s  armed  forces  face  unique 
obstacles  due  to  the  nature  of  their 
casualties.  Unlike  physical  wounds, 
cognitive  and  neurological  disorders 
such  as  Traumatic  Brain  Injury  and 
Post  Traumatic  Stress  Disorder 
dramatically  affect  the  emotional, 
psychological,  and  physical  well  being 
of  servicemembers  and  can  have 
delayed  onset.  These  effects  often  result 
in  delayed  benefit  applications  and  loss 
of  benefits.  It  is  important  to  consider 
the  full  spectrum  of  issues  related  to 
disabilities  and  accommodate  their 
effects.  This  regulation  would  ensure 
that  servicemembers,  veterans,  and 
their  families  or  survivors  receive  the 
full  and  timely  benefits  to  which  they 
are  entitled  or  eligible.  Additionally, 
these  rules  would  update  references  to 
the  Soldiers’  and  Sailors’  Civil  Relief 
Act  of  1940  with  its  predecessor,  the 
Servicemembers’  Civil  Relief  Act. 

Summary  of  Legal  Basis: 

Administrative  -  not  required  by  statute 
or  court  order. 

Alternatives: 

None. 

Anticipated  Cost  and  Benefits: 

To  be  determined. 

Risks: 

None. 

Timetable: 

Action  Date  FR  Cite 

NPRM  1^^/08 


Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

URL  For  Public  Comments: 
www.regulations.gov 
Agency  Contact: 

Terry  Dodson 
Director 

Social  Security  Administration 
Office  of  Disability  Programs 
Office  of  Process  Policy 
6401  Security  Blvd. 

Baltimore,  MD  21235-6401 
Phone:  410  965-0143 

Dean  Dwight 

Social  Insurance  Specialist 
Social  Security  Administration 
Office  of  Disability  Programs 
Office  of  Process  Policy 
6401  Security  Boulevard 
Baltimore,  MD  21235-6401 
Phone:  410  966-7161 

Helen  Droddy 
Social  Insurance  Specialist 
Social  Security  Administration 
Office  of  Regulations 
6401  Security  Boulevard 
Baltimore,  MD  21235-6401 
Phone:  410  965-1483 
Email:  helen.droddy@ssa.gov 

RIN:  0960-AG73 


SSA 

121.  REESTABLISHING  APPEALS 
COUNCIL  LEVEL  PROVISIONS  IN  THE 
BOSTON  REGION  (3502P) 

Priority: 

Other  Significant 

Legal  Authority: 

42  use  401(j):  42  use  402;  42  USC 
404(f);  42  USC  405;  42  USC  405(a):  42 
USC  405(b):  42  USC  405(d)-(h):  42  USC 
405(j):  42  USC  405(s);  42  USC  405  note; 
42  USC  416(i):  42  USC  421;  42  USC 
421(a):  42  USC  421(i):  42  USC  421(m): 
42  USC  421  note:  42  USC  422(c):  42 
USC  423:  42  USC  423(i):  42  USC  423 
note:  42  USC  425;  42  USC  432;  42  USC 
902(a)(5);  42  USC  902  note;  42  USC 
1320b-l;  42  USC  1320b-13:  42  USC 
1381;  42  USC  1381a:  42  USC  1382;  42 
USC  1382c;  42  USC  1382h:  42  USC 
1382h  note;  42  USC  1383;  42  USC 
1383(a):  42  USC  1383(c);  42  USC 


1383(d)(1):  42  USC  1383(p):  42  USC 
1383b 

CFR  Citation: 

20  CFR  404.970;  20  CFR  404.976;  20 
CFR  404.1502;  20  CFR  404.1512;  20 
CFR  404.1513;  20  CFR  404.1519k:  20 
CFR  404.1519s:  20  CFR  404.1520a:  20 
CFR  404.1527;  20  CFR  404.1529;  20 
CFR  404.1546;  20  CFR  404.1601;  20 
CFR  404.1624;  20  CFR  405.1;  20  CFR 
405.5;  20  CFR  405.20;  20  CFR  405.240; 
20  CFR  405.360;  20  CFR  405.371;  20 
CFR  405.372;  20  CFR  405.373;  20  CFR 
405.381;  20  CFR  405.382;  20  CFR 
405.383;  20  CFR  405.401;  20  CFR 
405.405;  20  CFR  405.410;  20  CFR 
405.415;  20  CFR  405.420;  20  CFR 
405.425;  20  CFR  405.427;  20  CFR 
405.430;  20  CFR  405.440;  20  CFR 
405.445;  20  CFR  405.450;  20  CFR 
405.501;  20  CFR  405.505;  20  CFR 
405.510;  20  CFR  405.515;  20  CFR 
416.902;  20  CFR  416.912;  20  CFR 
416.913;  20  CFR  416.919k:  20  CFR 
416.919s:  20  CFR  416.920a;  20  CFR 
416.924;  20  CFR  416.926;  20  CFR 
416.926a;  20  CFR  416.927;  20  CFR 
416.929;  20  CFR  416.946;  20  CFR 
416.1001;  20  CFR  416.1024;  20  CFR 
416.1470;  20  CFR  416.1476;  20  CFR 
422.130;  20  CFR  422.201 

Legal  Deadline: 

None 

Abstract: 

We  propose  to  eliminate  the  Decision 
Review  Board  (DRB)  portion  of  part  405 
of  our  rules,  which  we  now  use  for 
initial  disability  claims  arising  in  our 
Boston  region.  Instead,  we  propose  to 
allow  claimants  in  the  Boston  region 
who  are  dissatisfied  with  the  decision 
of  the  administrative  law  judge  (ALJ) 
to  request  Appeals  Council  review,  and, 
if  dissatisfied  with  the  Appeals 
Council’s  action,  to  file  a  civil  action 
in  Federal  court.  We  will  apply  the 
existing  provisions  in  parts  404  and 
416  of  our  rules  to  provide  for  these 
steps  in  the  appellate  process  where 
those  rules  are  directly  applicable.  We 
intend  to  make  the  process  for  Appeals 
Council  review  of  cases  in  the  Boston 
region  parallel  to  the  Appeals  Council 
process  in  the  rest  of  the  country  to 
the  greatest  extent  possible. 

Statement  of  Need: 

To  provide  more  consistent  processing 
of  appeals  level  claims  for  all  regions. 

Summary  of  Legal  Basis: 

Administrative  -  not  required  by  statute 
or  court  order. 

Alternatives: 

Continue  existing  process. 
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Anticipated  Cost  and  Benefits: 

Cost  estimates  for  fiscal  year  2009  - 
2018:  (in  millions  of  dollars)  OASDI  - 
55,  SSI  -  7. 

Risks: 

None. 

Timetable: 

Action  Date  FR  Cite 

NPRM  01/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

Agency  Contact: 

Dean  Landis 

Director,  Office  of  Regulations 
Social  Security  Administration 
Office  of  Regulations 
6401  Security  Boulevard 
Baltimore,  MD  21235-6401 
Phone:  410  965-0520 

RIN:  0960-AG80 


SSA 

122.  •  DISABILITY  DETERMINATIONS 
BY  STATE  AGENCY  DISABILITY 
EXAMINERS  (351  OP) 

Priority: 

Other  Significant.  Major  status  under  5 
use  801  is  undetermined. 

Legal  Authority: 

42  use  402;  42  USC  405(a):  42  USC 
405(b):  42  USC  405(d)  to  405(h);  42 
USC  416(i):  42  USC  421;  42  USC  421 
note;  42  USC  421(a);  42  USC  421(i);  42 
USC  421(m);  42  USC  422(c);  42  USC 
423;  42  USC  423  note;  42  USC  425; 

42  USC  902(a)(5):  42  USC  1382;  42  USC 
1382c:  42  USC  1382h;  42  USC  1382h 
note;  42  USC  1383;  42  USC  1383(a); 

42  USC  1383(c):  42  USC  1383(d)(1):  42 
USC  1383(p):  42  USC  1383b 

CFR  Citation: 

20  CFR  404.1527;  20  CFR  404.1529;  20 
CFR  404.1546;  20  CFR  404.1615;  20 
CFR  404.1619;  20  CFR  416.927;  20  CFR 
416.929;  20  CFR  416.946;  20  CFR 
416.1015;  20  CFR  416.1019 

Legal  Deadline: 

None 

Abstract: 

We  propose  to  amend  our  rules  to 
permit  disability  examiners  in  our  State 


agencies  to  make  fully  favorable 
determinations  without  requiring  the 
input  of  a  medical  or  psychological 
consultant  in  certain  claims  for 
disability  benefits  under  title  II  (Social 
Security  Disability  Insurance)  and  title 
XVI  (Supplemental  Security  Income)  of 
the  Social  Security  Act. 

Statement  of  Need: 

This  proposal  would  allow  us  to 
improve  service  to  a  vulnerable  section 
of  the  public  by  processing  very 
specific  disability  claims  faster. 

Summary  of  Legal  Basis: 

Administrative  -  not  required  by  statute 
or  court  order. 

Alternatives: 

None. 

Anticipated  Cost  and  Benefits: 

To  be  determined. 

Risks: 

None. 

Timetable: 

Action  Date  FR  Cite 

NPRM  12/00/08 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

Undetermined 

URL  For  Public  Comments: 

WWW.  regulations  .gov 

Agency  Contact: 

Nancy  Schoenberg 

Social  Insurance  Specialist 

Social  Security  Administration 

Office  of  Compassionate  Allowances  and 

Listings  Improvements 

6401  Security  Boulevard 

Baltimore,  MD  21235-6401 

Phone:  410  966-9408 

Pamela  Kultgen 
Assistant  Regional  Counsel 
Social  Security  Administration 
Office  of  the  General  Counsel 
601  E.  125th  Street 
Kansas  City,  MO  64106 
Phone:  816  936-5078 

RIN:  0960-AG87 


SSA  ' 

123.  •  AMENDMENTS  TO  RULES  ON 
FEE  PAYMENTS  AND  SANCTIONS 
(351 3P) 

Priority: 

Other  Significant.  Major  status  under  5 
USC  801  is  undetermined. 

Unfunded  Mandates: 

Undetermined 
Legal  Authority: 

Not  Yet  Determined 
CFR  Citation: 

Not  Yet  Determined 
Legal  Deadline: 

None 

Abstract: 

These  proposed  rules  would  modify 
our  rules  on  fee  payment,  fee 
agreements,  and  fee  petitions.  We  plan 
to  clarify  how  bankruptcy  proceedings 
and  fee  waivers  affect  claims.  We  also 
propose  to  strengthen  our  sanctions 
process  and  to  consolidate  our  rules  on 
Representation  of  Parties  to  make  it 
easier  for  the  public  to  understand  and 
use  them. 

Statement  of  Need: 

We  are  proposing  these  revisions  to 
reflect  changes  in  our  policies  on  fees 
and  to  strengthen  pur  sanctions 
process. 

Summary  of  Legal  Basis: 

Section  206  of  the  Social  Security  Act, 
as  amended  by  the  Omnibus 
Reconciliation  Act  of  1990  (OBRA)  and 
Section  302  and  4303  of  the  Social 
Security  Protection  Act  of  2004  (SSPA) 
Pub.  L.  108-203. 

Alternatives: 

None. 

Anticipated  Cost  and  Benefits: 

Negligible 

Risks: 

None. 

Timetable: 

Action  Date  FR  Cite 

NPRM  09/00/09 

Regulatory  Flexibility  Analysis 
Required: 

Undetermined 

Government  Levels  Affected: 

Undetermined 

Federalism: 

Undetermined 
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Agency  Contact: 

Joshua  B.  Silverman 
Social  Insurance  Specialist 
Social  Security  Administration 
Office  of  Regulations 
6401  Security  Boulevard 
Baltimore,  MD  21235-6401 
Phone:  410  594-2128 

RIN:  0960-AG90 


SSA 


FINAL  RULE  STAGE 


124.  REVISED  MEDICAL  CRITERIA 
FOR  EVALUATING  HEARING  LOSS 
(2862F) 

Priority: 

Other  Significant 

Legal  Authority: 

42  use  402;  42  USC  405(a);  42  USC 
405(b);  42  USC  405(d)  to  42  USC 
405(h);  42  USC  416(i);  42  USC  421(a); 

42  USC  421(i);  42  USC  422(c);  42  USC 
423;  42  USC  425;  42  USC  902(a)(5) 

CFR  Citation: 

20  CFR  404.1500,  app  1 
Legal  Deadline: 

None 

Abstract: 

Sections  2.00  and  102.00,  Special 
Senses  and  Speech,  of  appendix  1 
subpart  P  of  part  404  of  our  regulations 
describe  hearing  loss  that  is  considered 
severe  enough  to  prevent  a  person  from 
doing  any  gainful  activity,  or  for  a  child 
claiming  Supplemental  Security  Income 
(SSI)  payments  under  title  XVI,  that 
causes  marked  and  severe  functional 
limitations.  We  are  revising  these 
sections  to  ensure  that  the  medical 
evaluation  criteria  are  up-to-date  and 
consistent  with  the  latest  advances  in 
medical  knowledge  and  treatment. 

Statement  of  Need: 

These  regulations  are  necessary  to 
update  the  hearing  loss  listings  to 
reflect  advances  in  medical  knowledge, 
treatment,  and  methods  of  evaluating 
hearing  impairments.  The  changes 
ensure  that  determinations  of  disability 
have  a  sound  medical  basis,  that 
claimants  receive  equal  treatment 
through  the  use  of  specific  criteria,  and 
that  people  who  are  disabled  can  be 
readily  identified  and  awarded  benefits 
if  all  other  factors  of  entitlement  or 
eligibility  are  met. 


Summary  of  Legal  Basis: 

Administrative — not  required  by  statute 
or  court  order. 

Alternatives: 

We  considered  not  revising  the  listings 
or  making  only  minor  technical 
changes  and  continuing  to  use  our 
current  criteria.  However,  we  believe 
that  proposing  these  revisions  is 
preferable  because  of  the  medical 
advances  that  have  been  made  in 
treating  and  evaluating  these  types  of 
impairments.  The  current  listings  are 
now  over  15  years  old.  Medical 
advances  in  disability  evaluation  and 
treatment  and  our  program  experience 
make  clear  that  the  current  listings  do 
not  reflect  state-of-the-art  medical 
knowledge  and  technology. 

Anticipated  Cost  and  Benefits: 

Cost  estimates  for  fiscal  years  2008  - 
2018:  (in  millions  of  dollars)  OASDI  - 
105,  SSI  -  10. 


Risks: 

None. 


Timetable: 


Action 

Date 

FR  Cite 

ANPRM 

04/13/05 

70  FR  19353 

ANPRM  Comment 

06/13/05 

Period  End 

NPRM 

08/13/08 

73  FR  47103 

NPRM  Comment 

10/14/08 

Period  End 

Final  Action 

09/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

None 

URL  For  Public  Comments: 

www.regulations.gov 


Agency  Contact: 

Cheryl  A.  Williams 
Acting  Director 

Social  Security  Administration 

Office  of  Compassionate  Allowances  and 

Listings  Improvements 

6401  Security  Boulevard 

Baltimore,  MD  21235-6401 

Phone:  410  965-1020 

Rosemarie  Creenwald 
Social  Insurance  Specialist 
Social  Security  Administration 
Office  of  Regulations 
6401  Security  Boulevard 
Baltimore,  MD  21235-6401 
Phone:  410  966-7813 

RIN:  0960-AG20 


SSA 

125.  REVISED  MEDICAL  CRITERIA 
FOR  MALIGNANT  NEOPLASTIC 
DISEASES  (3429F) 

Priority: 

Other  Significant 

Legal  Authorjty: 

42  USC  402;  42  USC  405(a);  42  USC 
405(b);  42  USC  405(d)  to  42  USC 
405(h);  42  USC  416(i);  42  USC  421(a); 

42  USC  421(i);  42  USC  422(c);  42  USC 
423;  42  USC  425;  42  USC  962(a)(5) 

CFR  Citation: 

20  CFR  404.1500,  app  1 
Legal  Deadline: 

None 

Abstract: 

Sections  13.00  and  113.00,  Malignant 
Neoplastic  Diseases,  of  appendix  1  in 
part  404,  subpart  P  of  our  regulations 
describe  malignant  neoplastic  diseases  ' 
that  are  considered  severe  enough  to 
prevent  a  person  from  doing  any 
gainful  activity,  or  for  a  child  claiming 
SSI  payments  under  title  XVI,  that 
cause  marked  and  severe  functional 
limitations.  We  are  revising  these 
sections  to  ensure  that  the  medical 
evaluation  criteria  are  up-to-date  and 
consistent  with  the  latest  advances  in 
medical  knowledge  and  treatment. 

Statement  of  Need: 

These  final  regulations  are  necessary  to 
updafte  the  Malignant  Neoplastic 
Diseases  listings  to  reflect  advances  in 
medical  knowledge,  treatment,  and 
methods  of  evaluating  Malignant 
Neoplastic  Diseases  Impairments.  They 
ensure  that  determinations  of  disability 
have  a  sound  medical  basis,  that 
claimants  receive  equal  treatment 
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through  the  use  of  specific  criteria,  and 
that  individuals  who  are  disabled  can 
be  readily  identified  and  awarded 
benefits  if  all  other  factors  of 
entitlement  or  eligibility  are  met. 

Summary  of  Legal  Basis: 

Administrative — not  required  by  statute 
or  court  order. 

Alternatives: 

We  considered  not  revising  selected 
criteria  of  the  listings  or  making  only 
minor  technical  changes  and 
continuing  to  use  our  current  criteria. 
However,  we  believe  that  these 
revisions  are  preferable  because  of  the 
medical  advances  that  have  been  made 
in  treating  and  evaluating  these  types 
of  impairments.  The  current  listings  are 
three  years  old.  It  was  our  intention 
to  monitor  these  listings  and  to  update 
the  criteria  as  the  need  arose.  Medical 
advances  in  disability  evaluation  and 
treatment  and  our  program  experience 
make  clear  that  the  current  listings  do 
not  reflect  state-of-the-art  medical 
knowledge  and  technology. 

Anticipated  Cost  and  Benefits: 

Savings  estimates  for  fiscal  years  2009 

-  2018:  (in  millions  of  dollars)  OASDI . 

-  46,  SSI  -  8. 

Risks: 

None 

Timetable: 

Action  Date  FR  Cite 

NPRM  04/28/08  73  FR  22871 

NPRM  CkKument  06/27/08 
Period  End 

Final  Action  04/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected; 

None 

URL  For  Public  Comments: 

www.regulations.gov 


Agency  Contact: 

Cheryl  A.  Williams 
Acting  Director 

Social  Security  Administration 

Office  of  Compassionate  Allowances  and 

Listings  Improvements 

6401  Security  Boulevard 

Baltimore,  MD  21235-6401 

Phone:  410  965-1020 

Rosemarie  Greenwald 
Social  Insurance  Specialist 
Social  Security  Administration 
Office  of  Regulations 
6401  Security  Boulevard 
Baltimore,  MD  21235-6401 
Phone:  410  966-7813 

RIN:  0960-AG57 


SSA 

126.  •  AUTHORIZATION  OF 
REPRESENTATIVE  FEES  (3508F) 

Priority: 

Other  Significant 

Legal  Authority: 

42  use  405(a);  42  USC  406(a)(1);  42 
use  902(a)(5);  42  USC  1383(d) 

CFR  Citation: 

20  CFR  404.1703;  20  CFR  404.1720;  20 
CFR  416.1503;  20  CFR  416.1520 

Legal  Deadline: 

None 

Abstract: 

We  are  proposing  to  revise  our  rules 
regarding  payment  of  representative 
fees  to  allow  representatives,  in  certain 
cases,  to  charge  and  receive  a  fee  for 
their  services  from  third  parties  without 
requiring  our  approval.  We  are  also 
proposing  to  eliminate  the  requirement 
that  we  approve  fees  for  legal  guardians 
or  court-appointed  representatives 
providing  representational  services  in 
claims  before  us  if  a  court  has  already 
authorized  their  fees.  Lastly,  we 
propose  to  define  “legal  guardians  or 
court-appointed  representatives.” 

Statement  of  Need: 

We  are  proposing  these  revisions  to 
reflect  changes  in  representatives’ 


business  practices,  the  ways  in  which 
claimants  obtain  representation,  and 
how  we  process  representative  fees. 
Specifically,  we  propose  to  revise  our 
rules  regarding  payment  of 
representative  fees  to  allow 
representatives  to  charge  and  receive  a 
fee  from  third  parties  without  requiring 
our  authorization  in  certain  instances. 
We  also  propose  to  eliminate  the 
requirement  that  we  authorize  fees  for 
legal  guardians  or  court-appointed 
representatives  who  provide 
representational  services  before  us  if  a 
court  has  already  authorized  their  fees. 

Summary  of  Legal  Basis: 

Section  206  of  the  Social  Security  Act, 
as  amended  by  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA)  and 
section  302  and  303  of  the  Social 
Security  Protection  Act  of  2004  (SSPA) 
Public  Law  108-203. 

Alternatives: 

None. 

Anticipated  Cost  and  Benefits: 
Negligible. 

Risks; 

None. 

Timetable: 

Action  Date  FR  Cite 

NPRM  08/26/08  73  FR  50260 

NPRM  Comment  09/25/08 
Period  End 

Final  Action  09/00/09 

Regulatory  Flexibility  Analysis 
Required: 

No' 

Government  Levels  Affected: 

None 

Agency  Contact: 

)oshua  B.  Silverman 
Social  Insurance  Specialist 
Social  Security  Administration 
Office  of  Regulations 
6401  Security  Boulevard 
Baltimore,  MD  21235-6401 
Phone:  410  594-2128 

RIN:  0960-AG82 

BILLING  CODE  4191-02-S 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION  (CPSC) 

Statement  of  Regulatory  Priorities 

The  U.S.  Consumer  Product  Safety 
Commission  is  charged  with  protecting 
the  public  from  unreasonable  risks  of 
death  and  injury  associated  with 
consumer  products.  To  achieve  this 
goal,  the  Commission: 

•  develops  mandatory  product  safety 
standards  or  banning  rules  when 
other,  less  restrictive,  efforts  are 
inadequate  to  address  a  safety  hazard; 

•  obtains  repair,  replacement,  or  refund 
of  the  purchase  price  for  defective 
products  that  present  a  substantial 
product  hazard; 

•  develops  information  and  education 
campaigns  about  the  safety  of 
consumer  products;  and 

••  staff  participates  in  the  development 
or  revision  of  voluntary  product  safety 
standards. 

When  deciding  which  of  these 
approaches  to  take  in  any  specific  case, 
the  Commission  gathers  and  analyzes 
the  best  available  data  about  the  nature 
and  extent  of  the  risk  presented  by  the 
product.  The  Commission’s  rules 
require  the  Commission  to  consider, 
among  other  factors,  the  following 
criteria  when  deciding  the  level  of 
priority  for  any  particular  project: 

•  frequency  and  severity  of  injury; 

•  causality  of  injury; 

•  chronic  illness  and  future  injuries; 

•  costs  and  benefits  of  Commission 
action; 

•  unforeseen  nature  of  the  risk; 

•  vulnerability  of  the  population  at  risk; 

•  probability  of  exposure  to  the  hazard. 

Additionally,  if  the  Commission 
proposes  a  mandatory  safety  standard 
for  a  particular  product,  the 
Commission  is  generally  required  to 
make  statutory  cost/benefit  findings  and 
adopt  the  least  burdensome 
requirements  that  adequately  protect  the 
public. 

In  fiscal  year  2009,  the  Commission 
will  continue  rulemaking  activity  to  , 
address  risks  of  fire  associated  with 
upholstered  furniture.  This  rulemaking 
may  be  economically  significant,  both 
domestically  and  with  respect  to  impact 
on  international  trade  and  investment. 
Pending  reauthorization  legislation,  the 
Consumer  Product  Safety  Improvement 
Act  of  2008,  will  also  have  a  significant 
impact  on  the  Commission’s  regulatory 
activities  in  fiscal  year  2009. 


CPSC 

FINAL  RULE  STAGE 

127.  FLAMMABILITY  STANDARD  FOR 
UPHOLSTERED  FURNITURE 

Priority: 

Economically  Significant.  Major  under 
5  use  801. 

Legal  Authority: 

15  use  1193,  Flammable  Fabrics  Act; 

5  use  801 

CFR  Citation: 

16  CFR  1640 
Legal  Deadline: 

None 

Abstract: 

On  October  23,  2003,  the  Commission 
issued  an  ANPRM  to  expand  thq  scope 
of  the  ongoing  upholstered  furniture 
flammability  proceeding  to  include 
both  cigarette  and  small  open  flame- 
ignited  fires.  The  staff  developed  a  draft 
standard  addressing  both  cigarette  and 
small  open  flame  ignition,  and  held 
public  meetings  in  2004  and  2005  to 
present  and  discuss  the  draft.  In 
January,  2006,  the  staff  sent  a  briefing 
package  containing  a  revised  draft 
standard  and  describing  regulatory 
options  to  the  Commission  and 
provided  follow-up  status  reports  on 
various  technical  research  efforts  in 
November  2006  and  December  2006. 
The  staff  forwarded  another  options 
package  to  the  Commission  in 
November  2007.  The  Commission  voted 
to  propose  a  rule  based  on  the  2007 
draft  standard.  The  Commission’s 
proposed  standard  would  not  require 
FR  chemicals  in  fabrics  or  fillings. 

Statement  of  Need: 

For  2001-2003,  an  annual  average  of 
approximately  4,000  residential  fires  in 
which  upholstered  furniture  was  the 
first  item  to  ignite  resulted  in  an 
estimated  330  deaths,  580  civilian 
injuries,  and  about  $115  million  in 
property  damage  that  could  be 
addressed  by  a  flammability  standard. 
The  total  annual  societal  cost 
attributable  to  these  upholstered 
furniture  fire  losses  was  approximately 
$1.9  billion.  This  total  includes  fires 
ignited  by  small  open-flame  sources 
and  cigarettes. 

Summary  of  Legal  Basis: 

Section  4  of  the  Flammable  Fabrics  Act 
(FFA)  (15  U.S.C.  1193)  authorizes  the 


Commission  to  issue  a  flammability 
standard  or  other  regulation  for  a 
product  of  interior  furnishing  if  the 
Commission  determines  that  such  a 
standard  is  “needed  to  adequately 
protect  the  public  against  unreasonable 
risk  of  the  occurrence  of  fire  leading 
to  death  or  personal  injury,  or 
significant  property  damage.’’  The 
Commission’s  regulatory  proceeding 
could  result  in  several  actions,  one  of 
which  could  be  the  development  of  a 
mandatory  standard  requiring  that 
upholstered  furniture  .sold  in  the 
United  States  meet  mandatory  labeling 
requirements,  resist  ignition,  or  meet 
other  performance  criteria  under  test 
conditions  specified  in  the  standard. 

Alternatives: 

(1)  The  Commission  could  issue  a 
mandatory  flammability  standard  if  the 
Commission  finds  that  such  a  standard 
is  needed  to  address  an  unreasonable 
risk  of  the  occurrence  of  fire  from 
ignition  of  upholstered  furniture;  (2) 
the  Commission  could  issue  mandatory 
requirements  for  labeling  of 
upholstered  furniture,  in  addition  to,  or 
as  an  alternative  to,  the  requirements 
of  a  mandatory  flammability  standard; 
and  (3)  the  Commission  could 
terminate  the  proceeding  for 
development  of  a  flammability  standard 
and  rely  on  a  voluntary  standard  if  a 
voluntary  standard  would  adequately 
address  the  risk  of  fire  and  substantial 
compliance  with  such  a  standard  is 
likely  to  result. 

Anticipated  Cost  and  Benefits: 

The  estimated  annual  cost  of  imposing 
a  mandatory  standard  to  address 
ignition  of  upholstered  furniture  will 
depend  upon  the  test  requirements 
imposed  hy  the  standard  and  the  steps 
manufacturers  take  to  meet  those 
requirements.  Again,  depending  upon 
the  test  requirements,  a  standard  may 
reduce  cigarette  and  small  open  flame- 
ignited  fire  losses,  the  annual  societal 
cost  of  which  was  $1.9  billion  for  2001- 
2003.  Thus,  the  potential  benefits  of  a 
mandatory  standard  to  address  the  risk 
of  ignition  of  upholstered  furniture 
could  be  significant,  even  if  the 
standard  did  not  prevent  all  such  fires. 


The  estimated  average  annual  cost  to 
society  from  all  residential  fires 
associated  with  upholstered  furniture 
was  $1.9  billion  for  2001-2003.  Societal 
costs  associated  with  upholstered 
furniture  fires  are  among  the  highest 
associated  with  any  product  subject  to 
the  Commission’s  authority.  A  standard 
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has  the  potential  to  reduce  these 

societal  costs. 

Timetable: 

Action  Date  FR  Cite 

ANPRM  06/15/94  59  FR  30735 

Commission  Hearing  03/17/98  63  FR  13017 
May  5  &  6,  1998  on 
Possible  Toxicity  of 
Flame  Retardant 
Chemicals 

Meeting  Notice  '  03/20/02  67  FR  12916 

Notice  of  September  08/27/03  68  FR  51564 

24  Public  Meeting 

ANPRM  10/23/03  68  FR  60629 

ANPRM  Comment  12/22/03 

Period  End 

Staff  Held  Public  10/28/04 

Meeting 

Staff  Held  Public  05/18/05 

Meeting 

Staff  Sends  Status  01/31/06 

Report  to 
Commission 

Staff  Sends  Status  11/03/06 

Report  to 
Commission 


Action  Date  FR  Cite 

Staff  Sends  Status  12/28/06 
Report  to 
Commission 

Staff  Sends  Options  12/22/07 
Package  to 
Commission 

Commission  Votes  to  12/27/07 
Direct  Staff  to 
Prepare  Draft 
NPRM 

Staff  Sends  Draft  01/22/08 

NPRM  to 
Commission 

Commission  Decision  02/01/08 
to  Publish  NPRM 

NPRM  03/04/08  73  FR  11702 

NPRM  Comment  05/19/08 

Period  Ends 

Staff  Sends  Final  05/00/09 

Rule  Briefing 
Package  to 
Commission 

Regulatory  Flexibility  Analysis 
Required: 

Undetermined 


Government  Levels  Affected: 

Undetermined 

Federalism: 

Undetermined 

International  Impacts: 

This  regulatory  action  will  be  likely  to 
have  international  trade  and  investment 
effects,  or  otherwise  be  of  international 
interest. 

Agency  Contact: 

Dale  R.  Ray 
Project  Manager 

Consumer  Product  Safety  Commission 
Directorate  for  Economic  Analysis 
4330  East-West  Highway 
Bethesda,  MD  20814-4408 
Phone:  301  504-7704 
Email:  dray@cpsc.gov 

RIN:  3041-AB35 

BILUNG  CODE  6355-01-S 
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FEDERAL  MARITIME  COMMISSION 
(FMC) 

Statement  of  Regulatory  and 
Deregulatory  Priorities 

The  Federal  Maritime  Commission’s 
(“Commission”)  regulatory  objectives 
are  guided  by  the  Agency’s  vision 
statement.  The  Commission’s  vision  is 
to  administer  the  shipping  statutes  as 
effectively  as  possible  to  provide 
fairness  and  efficiency  in  the  United 
States  foreign  maritime  commerce.  The 
Commission’s  regulations  are  designed 
to  implement  each  of  the  statutes  the 
Agency  administers  in  a  manner 
consistent  with  this  vision  in  a  way  that 
minimizes  regulatory  costs  and  fosters 
economic  efficiencies. 

The  Commission  recently  finalized  its 
Strategic  Plan  for  Fiscal  Years  2010 
through  2015.  As  a  result  of  the  strategic 
planning  process,  the  Commission’s 
mission  statement,  strategic  goals  and 
performance  measures  have  been 
refined  to  better  focus  the  Agency’s 
efforts  in  achieving  its  mission  and 
promote  efficiency  in  the  Commission’s 
business  processes.  Also  during  this 
process,  the  Commission  strengthened 
the  link  between  its  budgetary  process 


and  Agency  performance,  consistent 
with  the  Government  Performance  and 
Results  Act  of  1 993  and  Executive  Order 
13450  -  Improving  Government  Program 
Performance.  In  working  toward  these 
objectives,  the  Commission  may 
determine  to  initiate  rulemakings  to 
address  changing  industry  conditions  or 
to  implement  technological 
advancements  to  minimize  regulatory 
costs. 

The  Commission  is  in  the  process  of 
reviewing  its  regulations  to  ensure 
alignment  with  emerging  industry 
trends  and  business  practices, 
particularly  as  they  relate  to  ocean 
transportation  intermediaries,  marine 
terminal  operators  and  vessel-operating 
common  carriers.  The  Commission  also 
oversees  the  financial  responsibility  of 
passenger  vessel  operators  to  indemnify 
passengers  and  other  persons  in  cases  of 
death  or  injury  and  to  indemnify 
passengers  for  nonperformance  of 
voyages.  The  Commission  is  presently 
evaluating  the  passenger  vessel  operator 
program,  particularly  with  regard  to 
passenger  vessel  financial  responsibility 
requirements. 

The  principal  priority  of  the  Agency’s 
current  regulatory  plan  will  be  to 


continue  to  assess  major  existing 
regulations  for  ongoing  need,  burden  on 
the  regulated  industry,  and  clarity.  The 
Commission  receives  requests  from 
segments  of  the  shipping  industry  with 
regard  to  their  tariff  obligations  under 
the  Commission’s  regulations.  The 
Commission  invites  comments  on  such 
requests  and  evaluates  those  comments. 
If  the  Commission  determines  to  act 
favorably  on  the  requests,  it  is  possible 
-that  there  could  be  specific  rulemaking 
proposals  presented  for  the 
Commission’s  consideration. 

The  Commission’s  review  of  existing 
regulations  exemplifies  its  objective  to 
regulate  fairly  and  effectively  while 
imposing  a  minimum  burden  on  the 
regulated  entities,  following  the 
principles  stated  by  the  President  in 
Executive  Order  12866. 

Description  of  the  Most  Significant 
Regulatory  Actions 

The  Commission  currently  has  no 
actions  under  consideration  that 
constitute-“significant  regulatory 
actions”  under  the  definition  in 
Executive  Order  12866. 

BILLING  CODE  6732-01-S 
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FEDERAL  TRADE  COMMISSION  (FTC) 

Statement  of  Regulatory  Priorities 
I.  REGULATORY  PRIORITIES 

Background 

The  Federal  Trade  Commission  (FTC 
or  Commission)  is  an  independent 
agency  charged  with  protecting 
American  consumers  from  “unfair 
methods  of  competition”  and  “unfair  or 
deceptive  acts  or  practices”  in  the 
marketplace.  The  Commission  strives  to 
ensure  that  consumers  benefit  ft'om  a 
vigorously  competitive  marketplace. 

The  Commission’s  work  is  rooted  in  a 
belief  that  free  markets  work  —  that 
competition  among  producers  and 
information  in  the  hands  of  consumers 
bring  the  best  products  at  the  lowest 
prices  for  consumers,  spur  efficiency 
and  innovation,  and  strengthen  the 
economy. 

The  Commission  pursues  its  goal  of 
promoting  competition  in  the 
marketplace  through  two  different,  but 
complementary,  approaches.  Fraud  and 
deception  injure  both  consumers  and 
honest  competitors  alike  and  undermine 
competitive  markets.  Through  its 
consumer  protection  activities,  the 
Commission  seeks  to  ensure  that 
consumers  receive  accurate,  truthful, 
and  non-misleading  information  in  the 
marketplace.  At  the  same  time,  for 
consumers  to  have  a  choice  of  products 
and  services  at  competitive  prices  and 
quality,  the  marketplace  must  be  free 
from  anticompetitive  business  practices. 
Thus,  the  second  part  of  the 
Commission’s  basic  mission — antitrust 
enforcement — is  to  prohibit 
anticompetitive  mergers  or  other 
anticompetitive  business  practices 
without  unduly  interfering  with  the 
legitimate  activities  of  businesses.  These 
two  complementary,  missions  make  the 
Commission  unique  insofar  as  it  is  the 
Nation’s  only  Federal  agency  to  be  given 
this  combination  of  statutory  authority 
to  protect  consumers. 

The  Commission  is,  first  and 
foremost,  a  law  enforcement  agency.  It 
pursues  its  mandate  primarily  through 
case-by-case  enforcement  of  the  Federal 
Trade  Commission  Act  and  other 
statutes.  In  addition,  the  Commission  is 
also  charged  with  the  responsibility  of 
issuing  and  enforcing  regulations  under 
a  number  of  statutes.  Pursuant  to  the 
FTC  Act,  for  example,  the  Commission 
currently  has  in  place  sixteen  trade 
regulation  rules.  The  Commission  also 
has  adopted  a  number  of  voluntary 
industry  guides.  Most  of  the  regulations 
and  guides  pertain  to  consumer 
protection  matters  and  are  generally 


intended  to  ensure  that  consumers 
receive  the  information  necessary  to 
evaluate  competing  products  and  make 
informed  purchasing  decisions. 

Industry  Self-Regulation  and 
Compliance  Partnerships  With  Industry 

The  Commission  vigorously  protects 
consumers  through  a  variety  of  tools 
including  both  regulatory  and  non- 
regulatory  approaches.  To  that  end,  it 
has  encouraged  industry  self-regulation, 
developed  a  corporate  leniency  policy 
for  certain  rule  violations,, and 
established  compliance  partnerships 
where  appropriate.  The  Commission  has 
held  workshops  and  issued  reports  that 
encourage  industry  self-regulation  and 
compliance  partnerships  in  several 
areas.  As  detailed  below,  consumer 
credit  and  finance,  privacy,  information 
security,  information  sharing,  and  the 
evolving  nature  of  technology  continue 
to  be  at  the  forefront  of  the 
Commission’s  consumer  protection  and 
competition  programs: 

On  July  29-30,  2008,  the  Commission 
held  a  Roundtable  on  “FTC  at  100:  Into 
Our  Second  Century.”  The  sessions 
were  composed  of  a  series  of  panels 
designed  to  examine  1)  the  FTC’s 
Mission,  Structure,  and  Resources,  2) 
the  Deployment  of  Agency  Resources  in 
the  Enforcement  Area,  3)  the 
Deployment  of  Agency  Resources  in  the 
Policy  Research  and  Development 
Areas,  4)  the  Agency’s  External  ‘ 
Relationships,  5)  Characteristics  of  a 
Successful  Government  Agency,  6)  the 
Effectiveness  of  the  FTC’s  Competition 
Mission,  7)  the  Effectiveness  of  the 
FTC’s  Consumer  Protection  Mission, 
and  8)  How  to  Measure  the  Welfare 
Effects  of  the  FTC’s  Competition  and 
Consumer  Protection  Efforts. 

Other  workshops  and  conferences 
concerning  the  FTC’s  mission  are  listed 
below: 

(a)  The  Commission  staff  held  a 
workshop  on  September  25,  2008,  to 
explore  the  growth  of  the  for-profit  debt 
settlement  industry  and  to  analyze  how 
its  model  is  affecting  consumers  and 
businesses.  The  workshop  assembled 
consumer  advocates,  industry 
representatives,  both  state  and  federal 
regulators,  and  others  with  pertinent 
expertise  to  discuss  a  wide  range  of 
topics,  including  regulation  and  legal 
developments,  advertising  and 
marketing  of  debt  relief  services,  role  of 
third  party  lead  generators  and  other 
service  providers,  the  history  and 
development  of  the  industry  and 
consumer  education. 

(b)  The  Commission  also  held  thre^ 
workshops  or  conferences  following  its  , 


November  2006  hearings,  “Protecting 
Consumers  in  the  next  Tech-Ade,” 
which  examined  key  technological  and 
business  developments  that  will  shape 
consumers’  experiences  over  the  next 
ten  years. 

—  On  July  24,  2008,  the  Commission 
staff  and  the  Technology  Law  and 
Public  Policy  Clinic  at  the  University  of 
Washington  hosted  a  Town  Hall 
meeting  to  explore  the  growth  of 
contactless  payment  systems  and  their 
implications  for  consumer  protection 
policy. 

— The  Commission  hosted  a  Town 
Hall  meeting,  titled  “Beyond  Voice: 
Mapping  the  Mobile  Marketplace,”  on 
May  6-7,  2008,  to  explore  the  evolving 
mobile  commerce  (M-commerce) 
marketplace  and  its  implications  for 
consumer  protection  policy. 

—  On  November  1-2,  2007,  the 
Commission  hosted  a  Town  Hall 
entitled  “Behavioral  Advertising: 
Tracking,  Targeting,  and  Technology.” 
The  event  brought  together  consumer 
advocates,  industry  representatives, 
technology  experts,  and  academics  to 
address  consumer  protection  issues 
raised  by  the  practice  of  tracking 
consumers’  activities  online  to  target 
advertising  —  or  “behavioral 
advertising.” 

(c)  The  Commission  held  three  public 
workshops  relating  to  its  review  of  the 
Guides  for  the  Use  of  Environmental 
Marketing  Claims  (16  CFR  Part  260) 
which  the  FTC  previously  announced  in 
a  Federal  Register  Notice  on  November 
27,  2007.  72  FR  66094. 

—  On  July  15,  2008,  the  FTC  hosted 
a  workshop  to  examine  developments  in 
green  building  and  textiles  claims  and 
consumer  perception  of  such  claims. 

—  The  Commission  held  a  public 
workshop  on  April  30,  2008,  to  examine 
developments  in  green  packaging  claims 
and  consumer  perception  of  these 
claims. 

—  On  January  8,  2008,  the 
Commission  held  a  public  workshop  to 
examine  the  emerging  market  for  carbon 
offsets  (i.e.,  greenhouse  gas  emission 
reduction  products)  and  renewable 
energy  certificates  (RECs),  and  related 
advertising  claims.  The  workshop 
focused  on  consumer  protection  issues 
in  these  markets;  such  as  consumer 
perception  of  carbon  offset  and  REC 
advertising  claims  and  substantiation 
for  such  claims. 

(d)  The  FTC’s  Bureau  of  Economics 
hosted  a  conference  on  “Consumer 
Information  &  the  Mortgage  Market”  on 
May  29,  2008.  The  conference  assessed 
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the  role  of  consumer  information  in  the 
current  mortgage  crisis  from  an 
economic  perspective.  Experts  on  real 
estate  economics,  information 
economics,  consumer  behavior,  and 
consumer  information  policy  examined 
why  mortgage  products  and  markets 
have  changed  over  time,  and  the  effect 
of  consumer  information  —  and 
information  regulation  —  on  mortgage 
choices  and  mortgage  market  outcomes. 

(e)  The  Commission  held  a  one-day 
public -workshop  on  May  29,  2008,  to 
examine  developments  in  the  health 
care  sector  relating  to  “clinical 
integration”  among  health  care 
providers.  Clinical  integration  is  a  term 
used  to  describe  certain  types  of 
collaborations  among  otherwise 
independent  health  care  providers  to 
improve  quality  and  contain  costs.  The 
1996  joint  FTC/Department  of  Justice 
Statements  of  Antitrust  Enforcement 
Policy  in  Health  Care  expressly 
recognize  the  relevance  of  such 
integration  to  the  antitrust  analysis  of 
health  care  provider  networks  that  seek 
to  collectively  negotiate  contracts  with 
payers  on  behalf  of  their  members. 

(f)  The  Commission,  the  International 
Association  of  Privacy  Professionals, 
and  the  Northwestern  University  School 
of  Law  co-hosted  a  one-day  public 
workshop  on  how  businesses  can  secure 
the  personal  information  of  consumers 
and  employees  on  April  15,  2008.  The 
workshop  featured  business  people, 
attorneys,  government  officials,  privacy 
officers,  and  other  experts  discussing 
data  security  in  general,  best  practices 
for  developing  an  appropriate  data 
security  program,  and  how  businesses 
can  respond  to  security  problems, 
including  data  breaches. 

(g)  The  FTC  also  assists  newer 
competition  authorities  in  foreign 
countries  to  learn  about  and  conform  to 
international  best  practices  in 
competition  policy  and  enforcement 
through  our  technical  assistance 
program  and,  along  with  consumer 
protection,  through  the  U.S.  SAFE  WEB 
Fellows  Program.  On  February  6,  2008, 
the  Commission  and  the  Department  of 
Justice  hosted  a  workshop  on 
international  technical  assistance. 
During  this  workshop.  Commission  and 
Department  of  Justice  officials  described 
how  their  programs  have  worked  and 
discuss  ideas  for  maximizing  their 
future  effectiveness.  Through  interactive 
panels,  the  agencies  also  obtained  the 
perspectives  of  other  aid  providers  in 
the  field,  academics,  and  private 
practitioners,  with  a  view  toward 
making  improvements  and  charting  a 
course  for  the  future. 


(hj  The  Commission  hosted  a  public 
workshop  on  February  12,  2008,  to 
examine  the  application  of  unilateral 
effects  theory  to  mergers  of  firms  that 
sell  competing,  but  differentiated 
products.  “Unilateral  effects”  as  a 
formal  theory  of  competitive  harm  was 
added  to  the  joint  FTC/DOJ  Horizontal 
Merger  Guidelines  in  1992.  The  theory 
recognizes  that,  in  some  instances, 
mergers  may  create  or  enhance  market 
power  by  allowing  the  merged  firm  to 
profitably  raise  prices,  without 
accommodation  of  other  rival  market 
incumbents.  While  section  2.2  of  the 
Guidelines  explains  that  unilateral 
competitive  effects  can  arise  in  a  variety 
of  different  settings,  the  most  common 
application  of  the  theory  is  in 
differentiated  product  markets,  where 
the  products  sold  by  different  market 
participants  are  imperfect  substitutes  for 
one  another. 

(i)  On  December  10-11,  2007,  the 
Commission  hosted  a  public  workshop, 
“Security  in  Numbers:  SSNs  and  ID 
Theft,”  to  explore  the  uses  of  Social 
Security  numbers  (SSNs)  in  the  private 
sector  and  the  role  of  SSNs  in  identity 
theft.  This  workshop  continues  the  work 
of  the  President’s  Identity  Theft  Task 
Force,  and,  in  particular,  its 
recommendation  to  explore  ways  to 
reduce  unnecessary  uses  of  the  SSN. 

The  workshop  provided  a  forum  for 
public-sector,  private-sector,  and 
consumer  representatives  to  discuss  the 
various  uses  of  SSNs  by  the  private 
sector,  the  necessity  of  those  uses, 
alternatives  available,  the  challenges 
faced  by  the  private  sector  in  moving 
away  fi'om  using  SSNs,  and  how  SSNs 
are  obtained  and  used  by  identity 
thieves. 

(jj  On  October  25,  2007,  national 
advertising  experts  gathered  in  Houston 
for  Green  Lights  &  Red  Flags:  FTC-BBB 
Rules  of  the  Road  for  Advertisers,  a 
“back  to  basics”  workshop  about 
complying  with  federal  and  state  truth- 
in-advertising  standards.  The  workshop 
was  sponsored  by  the  Better  Business 
Bureau  of  Metropolitan  Houston,  Inc. 
and  the  Federal  Trade  Commission,  in 
partnership  with  Houston  Bar 
Association  and  the  American 
Advertising  Federation  Houston. 

(k)  The  Federal  Trade  Commission 
staff  held  a  workshop  October  10-11, 
2007,  to  explore  changes  in  the  debt 
collection  industry  and  examine  their 
impact  on  consumers  and  businesses. 
The  event  brought  together  consumer 
advocates,  industry  representatives, 
state  and  federal  regulators,  and  others 
with  relevant  expertise  to  provide 
information  on  a  range  of  issues. 


including  the  effects  of  technological, 
economic,  and  legal  changes  on  the  debt 
collection  industry  and  whether  the  Fair 
Debt  Collection  Practices  Act  (FDCPA) 
and  other  laws  have  kept  pace  with  the 
developments. 

In  other  areas,  like  the  entertainment 
industry,  the  Commission  has 
encouraged  industry  groups  to  improve 
their  self-regulatory  programs  to 
discourage  the  marketing  to  children  of 
violent  R-rated  movies.  Mature-rated 
electronic  games,  and  music  labeled 
with  a  parental  advisory.  The  motion 
picture,  electronic  game  and  music 
industries  have  each  established  self- 
regulatory  systems  that  rate  or  label 
products  in  an  effort  to  help  parents 
seeking  to  limit  their  children’s 
exposure  to  violent  materials.  Since 
1999,  the  Commission  has  issued  six 
reports  on  these  three  industries, 
examining  the  industries’  compliance 
with  their  own  voluntary  marketing 
guidelines. 

In  April  2007,  the  Commission  issued 
the  latest  of  a  series  of  reports  on 
entertainment  industry  practices. 
Although  the  Commission  found  that 
violent  R-rated  movies  and  M-rated 
games  were  still  being  advertised  on 
television  shows  and  Web  sites  with 
large  teen  audiences,  the  Commission’s 
review  revealed  that  these  industries 
continue  to  comply,  for  the  most  part, 
with  their  self-regulatory  limits  on  ad 
placement.  Because  the  music  labeling 
system  is  not  age-based,  the  industry' 
has  no  specific  restrictions  on 
advertising  explicit-content  labeled 
music  in  media  popular  with  children. 
In  addition,  the  FTC  found  that  while 
video  game  retailers  have  made 
significant  progress  in  limiting  sales  of 
M-rated  games  to  children,  movie  and 
music  retailers  have  made  only  modest 
progress  limiting  sales. 

For  the  first  time,  the  Commission 
tracked  trends  in  viral  marketing, 
including  social  networking  sites  such 
as  MySpace,  and  viral  video  sites  like 
You'Tube.  The  report  also  flagged  a  new 
trend  in  gaming,  mobile  phone  games, 
and  noted  several  challenges  they  pose. 
The  report  recommended  that  all  three 
industries  consider  adopting  new,  or 
tightening  existing,  target  marketing 
standards.  It  also  suggested  retailers 
further  implement  and  enforce  point-of- 
sale  policies  restricting  sales  of  rated  or 
labeled  material  to  children  under  1 7.  In 
particular,  the  report  suggested  the 
movie  industry  examine  whether 
marketing  and  selling  of  unrated  or 
“Director’s  Cut”  DVD  versions  of  R- 
rated  movies,  which  may  contain 
content  that  could  warrant  an  even  more 
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restrictive  rating,  undermines  the 
current  self-regulatory  system. 

The  report  also  suggested  that  the 
music  industry  provide  more 
information  on  packaging  and  in 
advertising  about  why  certain 
recordings  receive  a  Parental  Advisory. 
Finally,  the  report  recommended  that 
the  video  game  industry  place  content 
descriptors  on  the  front  of  product 
packaging  and  conduct  research  on  why 
many  parents  believe  that  the  system 
could  do  a  better  job  of  informing  them 
about  the  level  of  violence  in  some 
games.  See  Federal  Trade  Commission, 
Marketing  Violent  Entertainment  to 
Children:  A  Fifth  FoIIow-Up  Review  of 
Industry  Practices  in  the  Motion  Picture, 
Music  Recording  &■  Electronic  Game 
Industries  A  Report  to  Congress  (April 
2007),  available  at: 
www.ftc.gov/reports/violence/ 
070412MarketingViolentEChildren.pdf. 
Following  a  reasonable  period  of 
monitoring  industry  practices  and 
consumer  concerns,  the  Commission 
plans  to  issue  another  report. 

In  May  2008,  the  Commission 
released  the  results  of  its  latest 
nationwide  undercover  shop  of  movie 
theaters  and  movie,  music,  and  video 
game  retailers.  The  survey  found  that  20 
percent  of  underage  teenage  shoppers 
were  able  to  buy  M-rated  vided  games, 
a  major  improvement  from  all  prior 
surveys:  roughly  half  were  able  to 
purchase  R-rated  and  Unrated  movie 
DVDs  and  PAL  music  CDs;  and  35 
percent  were  able  to  buy  tickets  to  R- 
rated  movies,  demonstrating  no 
statistically  significant  improvement  in 
ratings  enforcement  since  2003. 

Staff  is  currently  working  on  the 
development  of  a  mall  intercept  study  of 
parental  awareness  and  use  of  rating 
information  on  movie  DVDs  and  on  a 
telephone  survey  on  parental  awareness 
and  attitudes  toward  the  marketing  and 
sale  of  Unrated  “Director’s  Cut”  DVDs. 
The  results  of  this  research  will  be 
reported  in  the  Commission’s  seventh 
media  violence  report,  with  an 
anticipated  release  in  the  Fall  of  2009. 

Regarding  advertising  for  alcoholic 
products,  the  Commission  issued  its 
third  report  on  June  26,  2008,  titled  Self 
Regulation  in  the  Alcohol  Industry: 
Report  of  the  Federal  Trade  Commission 
(June  2008),  available  at 
http;//www.ftc.gov/os/2008/06/ 
080626alcoholreport.pdf.  This  report  is 
based  on  data  provided  by  12  major 
alcohol  suppliers  in  response  to  FTC 
Special  Orders,  is  the  first  to  present 
detailed  information  about  how  alcohol 
companies  allocate  their  promotional 
dollars.  It  finds  that  about  42  percent  of 


such  expenditures  are  used  for 
traditional  television,  radio,  print  and 
outdoor  advertising;  about  40  percent 
are  used  to  help  wholesalers  and 
retailers  promote  alcohol;  about  16 
percent  are  used  for  sponsorships;  and 
two  percent  are  directed  to  other  efforts, 
such  as  Internet  and  digital  advertising.^ 

With  regard  to  advertising  placement, 
the  FTC’s  2003  report  announced  that 
the  alcohol  industry  had  agreed  to 
obtain  audience  data  before  placing  ads, 
and  agreed  to  require  that  at  least  70 
percent  of  the  audience  for  print,  radio, 
and  television  ads  consist  of  adults  over 
the  age  of  21.  The  2008  FTC  report 
found  that  more  that  92  percent  of  radio, 
television  and  print  ads  disseminated  by 
the  12  suppliers  met  the  70  percent 
standard.  Further,  all  three  segments  of 
the  alcohol  industry  have  now  adopted 
systems  for  third-party  review  of 
advertising  complaints.  In  addition,  the 
report  found  that  the  industry  has 
adopted  the  70  percent  standard  for 
Internet  advertising  at  the  agency’s 
request.  The  report  recommends  that  the 
industry  adopt  the  70  percent  standard 
for  event  sponsorships,  and  that  self- 
regulatory  boards  accept  complaints 
from  competitors  and  anonymous 
complainants.  Finally,  the  report 
announces  a  new  monitoring  system  to 
help  the  agency  assess  the  industry’s 
efforts  on  a  continuing  basis. 

The  2008  report  also  provided  an 
update  on  the  FTC’s  “We  Don’t  Serve 
Teens”  alcohol  consumer  education  ■ 
program.  In  2007,  “We  Don’t  Serve 
Teens”  public  service  announcements 
(PSAs)  generated  more  than  1.1  billion 
advertising  impressions,  with  a  market 
value  of  over  $9  million.  In  October 
2006,  the  Commission  also  launched  an 
alcohol  consumer  education  program, 
www.dontserveteens.gov.  The  program 
communicates  the  message  that 
responsible  adults  do  not  serve  alcohol 
to  teens  because  it  is  unsafe, 
irresponsible,  and  illegal.  It  includes  a 
website,  television  and  radio  public 

’  The  Commission  has  previously  encouraged 
three  alcohol  industry  trade  associations;  the 
Distilled  Spirits  Council  of  the  United  States,  the 
Beer  Institute,  and  the  Wine  Institute;  to  develop 
and  implement  voluntary  advertising  codes 
governing  the  placement  and  content  of  alcohol 
advertising.  In  particular,  the  Commission 
encourages  self-regulatory  efforts  that  reduce  the 
likelihood  that  beverage  alcohol  advertising  will  be 
directed,  by  its  content  or  placement,  at  youth.  In 
its  report.  Federal  Trade  Commission,  Alcohol 
Marketing  and  Advertising  A  Report  to  Congress 
{Sept.  2003),  available  at: 
http://www.ftc.gOv/os/2003/09/ 
alcohol08report.pdf,  the  Commission  announced 
that  industry  had  adopted  a  new  advertising 
placement  standard,  and  the  Commission  made 
additional  recommendations  about  efforts  to 
facilitate  code  compliance. 


service  announcements  and  print 
material  to  be  posted  in  alcohol  retail 
outlets.  The  Commission  has  joined 
with  public  and  private  partners  to 
spread  this  message.  The  week  of 
September  10,  2007  was  “We  Don’t 
Serve  Teens  Week.”  It  featured  a  variety 
of  events  held  nationwide  to  focus 
attention  on  this  important  message. 

To  address  concerns  about  the 
nation’s  growing  childhood  obesity 
problem,  the  Commission  and  the 
Department  of  Health  and  Human 
Services  (HHS)  held  a  one-day  forum  on 
food  marketing  self-regulation.  See 
Weighing  In:  A  Check-Up  on  Marketing, 
Self-Regulation,  Sr  Childhood  Obesity 
(July  2007)  (materials  available  at 
http://www.ftc.gov/bcp/workshops/ 
childobesity/index.shtml).  fhe  forum 
allowed  members  of  the  food  and  media 
industries  and  self-regulatory  groups  to 
report  on  their  progress  in 
implementing  initiatives  addressing 
food  and  beverage  marketing  to  children 
that  respond  to  the  agencies’ 
recommendations  in  a  2006  joint  report 
titled  Perspectives  on  Marketing,  Self- 
Regulation  and  Childhood  Obesity. 
Following  up,  the  Commission  released 
on  July  29,  2008,  a  Report  to  Congress 
on  Marketing  Food  to  Children  and 
Adolescents:  A  Review  of  Industry 
Expenditures,  Activities,  and  Self- 
Regulation  (found  at 
http://www.ftc.gOv/os/2008/07/ 
P064504foodmktingreport.pdf).  The 
2008  report  was  prepared  at  the  request 
of  Congress  ^  and  was  based  on  the 
responses  of  44  members  of  the  food 
and  beverage  industry  to  Special  Orders 
issued  by  the  Commission  on  July  31, 
2007,  under  Section  6(b)  of  the  FTC  Act. 
The  2006  data  presented  in  the  Report 
describe  food  and  beverage  marketing 
early  in  the  development  of  industry 
self-regulatory  activities  designed  to 
reduce  the  profile  of  such  marketing  to 
children.  The  Report  contains 
information  not  previously  assembled  or 
available  to  the  research  community. 

The  Report  also  assesses  the  status  of 
self-regulatory  initiatives  and  makes 
additional  recommendations  for  both 
food  and  entertainment  industry 
members,  as  well  as  the  organizations 
leading  self-regulatory  efforts. 

Additionally,  in  the  industry  self¬ 
regulation  area,  the  Commission 
continues  to  apply  the  Textile  Corporate 

^  Conference  Report  (H.  Rep.  No.  109-272  (2005) 
for  the  Commission’s  Fiscal  2006  appropriation 
legislation  (Pub.  L.  No.  109-108)  incorporated  by 
reference  language  from  the  Senate  Report  directing 
the  FTC  to  submit  a  report  to  tbe  Committee 
regarding  “marketing  activities  and  expenditures  of 
the  food  industry  targeted  toward  children  and 
adolescents.”  (S'  Rep.  No.  109-88  (2005)  at  108). 
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Leniency  Policy  Statement  for  minor 
and  inadvertent  violations  of  the  Textile 
or  Wool  Rules  that  are  self-reported  by 
the  company.  67  FR  71566  (Dec.  2, 

2002).  Generally,  the  purpose  of  the 
Textile  Corporate  Leniency  Policy  is  to 
help  increase  overall  compliance  with 
the  rules  while  also  minimizing  the 
burden  on  business  of  correcting 
(through  relabeling)  inadvertent  labeling 
errors  that  are  not  likely  to  cause  injury 
to  consumers.  Since  the  Textile 
Corporate  Leniency  Program  was 
announced,  142  companies  have  been 
granted  “leniency”  for  self-reported 
minor  violations  of  FTC  textile 
regulations.  . 

Finally,  the  Commission  also  has 
engaged  industry  in  compliance 
partnerships  in  at  least  two  areas 
involving  the  funeral  and  franchise 
industries.  Specifically,  the 
Commission’s  Funeral  Rule  Offender 
Program,  conducted  in  partnership  with 
the  National  Funeral  Directors 
Association,  is  designed  to  educate 
funeral  home  operators  found  in 
violation  of  the  requirements  of  the 
Funeral  Rule,  16  CFR  453,  so  that  they 
can  meet  the  rule’s  disclosure 
requirements.  Approximately  273 
funeral  homes  have  participated  in  the 
program  since  its  inception  in  1996.  In 
addition,  the  Commission  established 
the  Franchise  Rule  Alternative  Law 
Enforcement  Program  in  partnership 
with  the  International  Franchise 
Association  (IFA),  a  nonprofit 
organization  that  represents  both 
franchisors  and  franchisees.  This 
program  is  designed  to,  assist  firanchisors 
found  to  have  a  minor  or  technical 
violation  of  the  Franchise  Rule,  16  CFR 
436,  in  complying  with  the  rule. 
Violations  involving  fraud  or  other 
section  5  violations  are  not  candidates 
for  referral  to  the  program.  The  IFA 
teaches  the  franchisor  how  to  comply 
with  the  rule  and  monitors  its  business 
for  a  period  of  years.  Where  appropriate, 
the  program  offers  franchisees  the 
opportunity  to  mediate  claims  arising 
from  the  law  violations.  Since  December 
1998,  twenty-one  companies  have 
agreed  to  participate  in  the  program. 

Rulemakings  That  Have  International 
Effects 

This  year,  OMB  has  requested  that 
agencies  discuss  the  international 
effects  of  their  rulemakings  in  the 
regulatory  plan  narrative.  The 
Commission  has  statutory  authority  and 
implementing  regulatory  authority  to 
prevent  unfair  or  deceptive  acts  or 
practices  in  commerce  among  the  states 
or  with  foreign  nations.  The 
Commission’s  Rules  apply  to  foreign- 


based  corporations  doing  business  in 
the  United  States.  As  explained  below, 
to  the  extent  that  foreign  companies  do 
business  in  the  United  States  or  their 
conduct  from  outside  causes  or  is  likely 
to  cause  reasonably  foreseeable  injury 
within  the  United  States,  these  foreign 
entities  are  required  to  comply  with  the 
applicable  statutes  and  rules. 

The  Commission  enforces  Section  5(a) 
of  the  FTC  Act,  which  provides  that 
“unfair  or  deceptive  acts  or  practices  in 
or  affecting  commerce.. .are.. .declared 
unlawful.”  (15  USC  45(a)(1)).  Recently, 
the  “Undertaking  Spam,  Spyware,  And 
Fraud  Enforcement  With  Enforcers 
beyond  Borders  Act  of  2006”  (or  the 
“U.S.  SAFE  WEB  Act  of  2006”  or 
“SAFE  WEB”)  (Pub.  L.  No.  109-455, 
codified  to  the  FTC  Act,  15  USC  41  et 
seq.)  amended  Sec.  5(a)’s  “unfair  or 
deceptive  acts  or  practices”  to  include 
such  acts  or  practices  involving  foreign 
commerce  that  cause  or  are  likely  to 
cause  reasonably  foreseeable  injury 
within  the  United  States  or  involve 
material  conduct  occurring  within  the 
United  States.  This  amendment 
expressly  confirmed  the  FTC’s  authority 
to  redress  harm  in  the  United  States 
caused  by  foreign  actors  and  harm 
abroad  caused  by  U.S.  actors.  This  also 
clarified  the  factors  for  Commission 
consideration  in  establishing  Trade 
Regulation  Rules  to  remedy  unfair  or 
deceptive  acts  or  practices  that  occur  on 
an  industry-wide  basis.  Under  Section 
18  of  the  FTC  Act,  15  USC  57a,  the 
Commission  is  authorized  to  prescribe 
“rules  which  define  with  specificity  acts 
or  practices  which  are  unfair  or 
deceptive  acts  or  practices  in  or 
affecting  commerce”  within  the 
meaning  of  Section  5(a)(1)  of  the  Act. 

Turning  to  specific  rules  and 
rulemakings  and  their  international 
effects  or  of  potential  international 
interest,  the  Premerger  Notification 
Rules,  16  CFR  801-803,  for  example, 
apply  to  mergers  or  acquisitions 
reaching  a  certain  size  threshold  and 
where  one  or  both  parties  are  of  a 
certain  size.  In  addition,  the  Energy 
Independence  and  Security  Act  of  2007 
provided  the  Commission  with 
authority  to  promulgate  a  rule 
addressing  manipulation  of  wholesale 
prices  for  petroleum  products  and 
authorizes  rule  provisions  prohibiting 
persons  from  supplying  misleading  or 
deceptive  information  or  data  to  certain 
entities.  As  discussed  within 
Rulemakings  and  Studies  Required  by 
Statute  below,  the  Commission  has 
issued  an  NPRM  for  this  rule.  73  FR 
48317  (Aug.  19,  2008). 


For  the  Commission’s  consumer 
protection  mission,  some  of  the  rules 
currently  being  reviewed  may  have 
effects  on  international  companies 
doing  business  in  the  United  States  or 
on  U.S.  businesses  regarding  their 
dealings  with  foreigners.  These  include, 
among  other  things,  the  rules  mandated 
by  the  Energy  Independence  and 
Security  Act  of  2007  concerning 
biodiesel  fuels  and  blends  and 
provisions  concerning  two  types  of 
lighting  contained  in  the  Appliance 
Labeling  Rule,  16  CFR  305.  Other  rules 
that  are  pending  or  under  review  and 
that  may  have  an  effect  on  international 
commerce  include:  Rules  adopted 
pursuant  to  the  provisions  of  the 
Telemarketing  Sales  Act,  which  prohibit 
calls  to  persons  listed  on  the  Do-Not- 
Call  list  (16  CFR  310);  Rules 
Implementing  the  CAN-SPAM  Act  of 
2003  (16  CFR  316)  regarding  sending 
unsolicited  e-mails;  Trade  Regulation 
Rules  adopted  pursuant  to  the 
Telephone  Disclosure  and  Dispute 
Resolution  Act  of  1992  (900  Number 
Rule)  (16  CFR  308);  Power  Output 
Claims  for  Amplifiers  Used  in  Home 
Entertainment  Systems;  Regulations 
under  the  Comprehensive  Smokeless 
Tobacco  Health  Education  Act  of  1986 
(16  CFR  307);  the  Trade  Regulation  Rule 
on  Mail  or  Telephone  Order 
Merchandise,  which  covers  purchases 
on  the  Internet  (16  CFR  435);  the  Rules 
adopted  pursuant  to  the  textile  acts 
requiring  content  labeling  of  clothing 
and  fabric  and  furs  sold  in  the  U.S.  (16 
CFR  300,  301,  and  303);  and  the  Trade 
Regulation  Rule  requiring  Care  Labeling 
of  Textile  Wearing  Apparel  and  Certain 
Piece  Goods  as  Amended  (16  CFR  423). 

In  addition,  many  of  the  FTC  Guides 
also  apply  to  foreign  entities  doing 
business  in  the  United  States  or  are  of 
interest  to  such  foreign  entities.  These 
include  among  others:  Guides  for  the 
Jewelry,  Precious  Metals,  and  Pewter 
Industries  16  CFR  23;  Guides 
Concerning  Fuel  Economy  Advertising 
for  New  Automobiles,  16  CFR  259; 
Labeling  Requirements  for  Alternative 
Fueled  Vehicles  and  Alternative  Fuels, 
16  CFR  309;  and  the  Guides  for  the  Use 
of  Environmental  Marketing  Claims,  16 
CFR  260.  The  FTC  also  issued  and 
applies  an  Enforcement  Statement  on 
the  use  of  Made  in  USA  and  other  U.S. 
origin  claims  in  advertising  and 
labeling.  See 

http:// www.ftc.gov/ os/ statutes/ 
usajump.shtm.  The  principles  set  forth 
in  this  enforcement  policy  statement 
apply  to  U.S.  origin  claims  included  in 
labeling,  advertising,  other  promotional 
materials,  and  all  other  forms  of 
marketing,  including  marketing  through 
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digital  or  electronic  means  such  as  the 
Internet  or  electronic  mail.^ 

Rulemakings  and  Studies  Required  by 
Statute 

The  Congress  has  enacted  several 
laws  requiring  the  Commission  to 
undertake  rulemakings  and  studies. 
These  include  at  least  14  new 
rulemakings  and  eight  studies  required 
by  the  Fair  and  Accurate  Credit 
Transactions  Act  of  2003,  Pub.  L.  No. 
108-159  (FACTA  or  the  FACT  Act); 
additional  rulemakings  and  reports 
required  by  the  Controlling  the  Assault 
of  Non-Solicited  Pornography  and 
Marketing  Act  of  2003,  Pub.  L.  No.  108- 
187  (CAN-Spam  Act);  the  rulemaking 
pursuant  to  the  Federal  Deposit 
Insurance  Corporation  Improvements 
Act  of  1991,  Pub.  L.  No.  102-242 
(FDICIA);  model  privacy  notices  under 
the  Gramm-Leach-Bliley  Act;  a  report 
assessing  the  impact  of  laws  on 
competition  between  the  United  States 
Postal  Service  and  private  competitors 
as  required  by  Postal  Accountability  and 
Enhancement  Act,  Pub.  L.  109-435;  and 
the  rulemakings  concerning  gas  price 
manipulation  and  labeling  requirements 
for  hio-mass  based  diesel,  biodiesel  bio¬ 
mass  diesel  and  biodiesel  blends 
required  or  authorized  by  the  Energy 
Security  and  Independence  Act  of  2007, 
Pub.  L.  No.  110-140.  The  Final  Actions 
section  below  describes  any  final 
actions  taken  on  the  rulemakings  and 
studies. 

The  Commission  has  already  issued 
nearly  all  of  the  rules  required  by 
FACTA.  These  rules  are  codified  in 
several  parts  of  16  CFR  600  et  seq.  The 
active  FACTA  rulemakings  include  the 
following: 

Credit  Bureau  Charge  for  Credit 
Scores-The  Commission  was  required  to 
determine  a  fair  and  reasonable  fee  to  be 
charged  by  a  consumer  reporting  agency 
for  providing  the  credit  score 
information  required  under  FACTA.  On 
November  8,  2004,  the  Commission 
issued  an  NPRM  on  reasonable  fees  for 
credit  scores.  69  FR  64698.  The 
comment  period  ended  on  January  5, 
2005.  Staff  has  reviewed  comments  and 
is  considering  what  action  is 
appropriate. 

Furnisher  Rules-The  Commission  is 
required,  in  coordination  with  the 
banking  agencies  and  National  Credit 
Union  Administration,  to  issue 


3  The  Made  in  USA  Enforcement  Statement  does 
not  cover  products  specifically  subject  to  the 
country -of-origin  labeling  requirements  of  the 
Textile  Fiber  Products  Identification  Act,  the  Wool 
Products  Labeling  Act,  the  Fur  Products  Labeling 
Act,  or  the  American  Automobile  Labeling  Act. 


guidelines  and  rules  concerning  the 
accuracy  of  information  furnished  to 
consumer  reporting  agencies,  and  rules 
relating  to  the  ability  of  consumers  to 
dispute  information  directly  with 
furnishers  of  information.  The 
Commission  and  the  other  agencies 
issued  an  ANPRM  for  public  comment 
on  March  22,  2006  (71  FR  14419)  and 
an  NPRM  on  December  10,  2007  (72  FR 
69279).  The  agencies  are  reviewing  the 
comments  and  anticipate  publishing 
final  rules  by  the  end  of  2008. 

Risk  Based  Pricing  Rule-The 
Commission  jointly  with  the  Federal 
Reserve  published  a  risk-based  pricing 
proposal  for  comment  on  May  19,  2008. 
(73  FR  28966).  The  comment  period 
ended  on  August  18,  2008.  Risk-based 
pricing  refers  to  the  practice  of  setting 
or  adjusting  the  price  and  other  terms  of 
credit  offered  or  extended  to  a  particular 
consumer  to  reflect  the  risk  of 
nonpayment  by  that  consumer.  This 
statutorily-required  rulemaking  would 
address  the  form,  content,  time,  manner, 
definitions,  exceptions,  and  model  of  a 
risk-based  pricing  notice.  The  agencies 
anticipate  issuing  a  final  rule  in  spring 
2009. 

During  July  2007,  the  Federal  Trade 
Commission  released  a  FACTA-required 
report  presenting  the  results  of  a  study 
concerning  credit-based  insurance 
scores  and  automobile  insurance.  See 
Credit  Based  Insurance  Scores:  Impacts 
on  Consumers  of  Automobile  Insurance: 
A  Report  to  Congress  By  the  Federal 
Trade  Commission  (July  2007)  available 
at: 

http://www.ftc.gOv/opa/2007/07/ 
facta.shtm.  The  study  found  that  these 
scores  are  effective  predictors  of  the 
claims  that  consumers  will  file.  It  also 
determined  that,  as  a  group,  African- 
Americans  and  Hispanics  tend  to  have 
lower  scores  than  non-Hispanic  whites 
and  Asians.  Therefore,  the  use  of  scores 
likely  leads  to  African-Americans  and 
Hispanics  paying  relatively  more  for 
automobile  insurance  than  non- 
Hispanic  whites  and  Asians.  Credit- 
based  insurance  scores  are  calculated 
based  on  a  consumer’s  credit  history 
information.  Insurance  companies  use 
them  to  predict  the  claims  that 
consumers  are  likely  to  file,  and  to 
determine  the  premiums  they  are 
charged. 

On  May  19,  2008,  pursuant  to  the 
requirement  of  FACTA  Section  215,  the 
Commission  issued  a  compulsory 
process  resolution  regarding  the  Federal 
Trade  Commission  Study  of  the  Effects 
of  the  Use  of  Credit  Scores  and  Credit- 
Based  Insurance  Scores  on  the 
Availability  and  Affordability  of  A 


Range  of  Consumer  Financial  Products 
and  Services:  Draft  Model  Order  to  File 
a  Special  Report  and  Compulsory 
Process.  Orders  issued  pursuant  to  this 
resolution  would  require  certain 
insurance  companies  to  produce 
information  for  a  study  on  the  use  and 
effect  of  credit-based  insurance  scores 
on  consumers  of  homeowner’s 
insurance.  Following  a  public  comment 
period  which  expired  on  June  18,  2008, 
the  Commission  intends  to  serve  orders 
on  the  nine  largest  private  providers  of 
homeowners  insurance  that  represent 
roughly  60  percent  of  the  homeowners 
insurance  market. 

The  FDICIA  assigns  to  the 
Commission  responsibilities  for  certain 
non-federally  insured  depository 
institutions  (“DIs”)  and  private  deposit 
insurers  of  such  DIs.  The  FTC  is 
required  to  prescribe  by  regulation  or 
order,  the  manner  and  content  of  certain 
disclosures  required  of  DIs  that  lack 
federal  deposit  insurance.  From  1993- 
2003,  the  Commission  was  statutorily 
barred  on  an  annual  basis  from 
appropriating  funds  for  purposes  of 
complying  with  FDICIA.  The 
Consolidated  Appropriations  Act  of 
2004  and  subsequent  yearly 
appropriations  have  not  imposed  the 
same  funding  prohibition  and  the 
Commission  issued  an  NPRM  on  March 
16,  2005.  70  FR  12823.  The  comment 
period  closed  on  June  15,  2005.  Staff  is 
reviewing  comments  and  expects  to 
forward  a  recommendation  to  the 
Commission  by  the  end  of  2008. 

Pursuant  to  Section  728  of  the 
Financial  Services  Relief  Act  of  2006,  P. 
L.  No.  109-351,  which  added  section 
503(e)  to  the  Gramm-Leach-Bliley  Act 
(or  GLB  Act),  the  Commission  together 
with  seven  other  federal  agencies  ^  is 
directed  to  propose  a  model  form  that 
may  be  used  at  the  option  of  financial 
institutions  for  the  privacy  notices 
required  under  GLB.  The  2006 
amendment  provided  that  the  agencies 
must  propose  the  model  form  within 
280  days  after  enactment,  or  by  April 
11,  2007.  On  March  29,  2007,  the  GLB 
agencies  issued  an  NPRM  proposing  as 
the  model  form  the  prototype  privacy 
notice  developed  during  the  consumer 
testing  research  project  undertaken  by 
first  six,  and  then  seven  of  these 
agencies.  (72  FR  14940).  Staff  of  the 
agencies  are  reviewing  the  comments 


*  The  agencies  are  the  Board  of  Governors  of  the 
Federal  Reserve  System,  the  Federal  Deposit 
Insurance  Corporation,  the  Office  of  the 
Comptroller  of  the  Currency,  the  Office  of  Thrift 
Supervision,  the  National  Credit  Union 
Administration,  the  Securities  and  Exchange 
Commission,  and  the  Commodity  Futures  Trading 
Corporation. 
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and  expect  to  take  action  by  spring 
2009. 

The  Energy  Security  and 
Independence  Act  of  2007,  Pub.  L.  No. 
110-140,  requires,  among  other  things, 
that  the  Commission  promulgate  rules 
concerning  gas  price  manipulation  and 
labeling  requirements  for  bio-mass 
based  diesel,  biodiesel  bio-mass  diesel 
and  biodiesel  blends  as  well  as  energy 
labeling  requirements  for  certain 
appliances  including  light  bulbs. 

Section  811  of  this  Act  prohibits  any 
manipulative  or  deceptive  device  or 
contrivance  in  connection  with  the 
wholesale  purchase,  or  sale  of  crude  oil, 
gasoline,  or  other  petroleum  distillate  in 
contravention  of  rules  or  regulations  the 
Commission  may  prescribe.  Section  813 
specifies  the  methods  of  enforcing  such 
a  rule.  On  May  1,  2008,  the  Commission 
announced  an  ANPRM  requesting 
comments  on  the  manner  in  which  it 
should  carry  out  its  responsibilities  to 
promulgate  regulations  under  this 
section.  73  FR  25614  (May  7,  2008).  The 
extended  comment  period  ended  on 
June  23,  2008.  73  FR  32259  (June  6, 
2008).  After  considering  the  comments, 
the  Commission  issued  cm  NPRM  on 
August  19,  2008  73  FR  48317.  Staff 
anticipates  making  a  recommendation  to 
the  Commission  by  the  end  of  2008. 

Section  321  of  the  Energy 
Independence  and  Security  Act  of  2007 
requires  the  Commission  to  conduct  a 
rulemaking  to  consider  the  effectiveness 
of  current  energy  labeling  for  lamps 
(commonly  referred  to  as  “light  bulbs”) 
and  to  consider  alternative  labeling 
approaches.  In  response  to  that 
directive,  the  Commission  issued  an 
ANPRM  on  July  17,  2008,  seeking 
comments  on  the  effectiveness  of 
current  labeling  requirements  for  lamp 
packages  and  possible  alternatives  to 
those  requirements.  73  FR  40988.  As 
part  of  this  effort,  the  Commission  held 
a  public  roundtable  meeting  on 
September  15,  2008.  The  comment 
period  ended  on  September  29,  2008, 
and,  after  considering  the  comments, 
staff  plans  to  forward  its 
recommendation  to  the  Commission  by 
late  fall  2008. 

Ten-Year  Review  Program 

In  1992,  the  Commission 
implemented  a  program  to  review  its 
rules  and  guides  regularly.  The 
Commission’s  review  prograni  is 
patterned  after  provisions  in  the 
Regulatory  Flexibility  Act,  5  USC  601- 
612.  Under  the  Commission’s  program, 
rules  have  been  reviewed  on  a  ten-year 
schedule  as  resources  permit.  For  many 
rules,  this  has  resulted  in  more  firequent 


reviews  than  is  generally  required  by 
section  610  of  the  Regulatory  Flexibility 
Act.  This  program  is  also  broader  than 
the  review  contemplated  under  the 
Regulatory  Flexibility  Act,  in  that  it 
provides  the  Commission  with  an 
ongoing  systematic  approach  for  seeking 
information  about  the  costs  and  benefits 
of  its  rules  and  guides  and  whether 
there  are  changes  that  could  minimize 
any  adverse  economic  effects,  not  just  a 
“significant  economic  impact  upon  a 
substantial  number  of  small  entities.”  5 
USC  610.  The  program’s  goal  is  to 
ensure  that  all  of  the  Commission’s 
rules  and  guides  remain  in  the  public 
interest.  It  complies  with  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996,  Pub.  L.  No.  104-121.  This  program 
is  consifstent  with  the  Administration’s 
“smart”  regulation  agenda  to  streamline 
regulations  and  reporting  requirements 
and  Section  5(a)  of  Executive  Order 
12866,  58  FR  51735  (Sept.  30,  1993). 

As  part  of  its  continuing  ten-year 
review  plan,  the  Commission  examines 
the  effect  of  rules  and  guides  on  small 
businesses  and  on  the  marketplace  in 
general.  These  reviews  may  lead  to  the 
revision  or  rescission  of  rules  and 
guides  to  ensure  that  the  Commission’s 
consumer  protection  and  competition 
goals  are  achieved  efficiently  and  at  the 
least  cost  to  business.  In  a  number  of 
instances,  the  Commission  has 
determined  that  existing  rules  and 
guides  were  no  longer  necessary  nor  in 
the  public  interest.  As  a  result  of  the 
review  program,  the  Commission  has 
repealed  48  percent  of  its  trade 
regulation  rules  and  57  percent  of  its 
guides  since  1992. 

Calendar  Year  2007-08  Reviews 

Most  of  the  matters  currently  under 
review  pertain  to  consumer  protection 
and  are  intended  to  ensure  that 
consumers  receive  the  information 
necessary  to  evaluate  competing 
products  and  make  informed  purchasing 
decisions.  On  March  4,  2008,  the 
Commission  announced  its  ten-year 
schedule  of  review  and  that  it  would 
initiate  the  review  of  two  rules  and  one 
guide  during  2008:  (1)  the  Rule 
Concerning  Power  Output  Claims  for 
Amplifiers  Utilized  in  Home 
Entertainment  Products  (the  Amplifier 
Rule),  16  CFR  432,  (2)  the  Rule 
Concerning  Cooling-Off  Period  for  Sales 
Made  at  Homes  or  at  Certain  Other 
Locations  (the  Cooling-Off  Rule),  16 
CFR  429  and  (3)  the  Guides  Concerning 
the  Use  of  Environmental  Marketing 
Claims  (the  Green  Guides),  16  CFR  260. 
73  FR  11844  (Mar.  5,  2008). 


The  Amplifier  Rule,  16  CFR  432, 
promulgated  in  1974  and  last  reviewed 
within  the  last  five  years,  assists 
consumers  in  purchasing  by 
standardizing  the  measurement  and 
disclosure  of  various  performance 
attributes  of  power  amplification 
equipment  for  home  entertainment 
purposes.  The  Rule  makes  it  an  unfair 
or  deceptive  act  or  practice  for 
manufacturers  and  sellers  of  sound 
power  amplification  equipment  for 
home  entertainment  purposes  to  fail  to 
disclose  certain  performance 
information  in  connection  with  direct  or 
indirect  representations  of  power 
output,  power  band,  frequency  or 
distortion  characteristics.  The  Rule  also 
sets  out  standard  test  conditions  for 
performing  the  measurements  that 
support  the  required  performance 
disclosures.  Further,  the  Rule  prohibits 
representations  of  performance 
characteristics  if  they  are  not  obtainable 
when  the  equipment  is  operated  by  the 
consumer  in  the  usual  and  ordinary 
manner  without  the  use  of  extraneous 
aids.  On  February  27,  2008,  the 
Commission  published  a  request  for 
comments  including  a  number  of 
specific  issues  related  to  changes  in 
technology  and  products.  73  FR  10403. 
The  comment  period  ended  on  May  12, 
2008,  and  staff  anticipates  sending  a 
recommendation  to  the  Commission  by 
the  end  of  2008. 

The  Cooling-Off  Rule,  16  CFR  429, 
was  last  revised  in  1995.  The  Cooling- 
Off  Rule  requires  that  a  consumer  be 
given  a  three-day  right  to  cancel  certain 
sales  greater  than  $25.00  that  occur  at  a 
place  other  than  a  seller’s  place  of 
business.  The  Rule  also  requires  a  seller 
to  notify  buyers  orally  of  the  right  to 
cancel:  to  provide  buyers  with  a  dated 
receipt  or  copy  of  the  contract 
containing  the  name  and  address  of  the 
seller  and  notice  of  cancellation  rights: 
and  to  provide  buyers  with  forms  which 
buyers  may  use  to  cancel  the  contract. 
Staff  anticipates  forwarding  a 
recommendation  for  an  ANPRM 
concerning  the  review  of  this  rule  in 
December  2008. 

On  November  26,  2007,  the 
Commission  announced  that  it  would 
review  the  Green  Guides,  16  CFR  260. 

73  FR  66091  (Nov.  27,  2007).  The 
Commission  has  held  three  workshops 
described  above  and  is  continuing  the 
review  of  the  Green  Guides.  Staff 
anticipates  forwarding  a 
recommendation  to  the  Commission 
concerning  these  Guides  in  Spring  2009. 
Please  see  subsection  (c)  under  Industry 
Self-Regulation  and  Compliance 
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Partnerships  With  Industry  for  further 
information  about  each  workshop. 

Ongoing  Reviews 

(a)  Rules 

The  Commission  staff  is  continuing 
its  review  of  several  rules  and  guides. 

First,  for  the  Mail  Order  Rule,  16  CFR 
435,  the  Commission  plans  to  issue  a 
Federal  Register  notice  during  the  Fall 
of  2008  requesting  comments  on 
whether  to  retain  or  amend  the  Rule. 
Issued  in  1975,  and  last  amended  in 
1995,  the  rule  requires  that,  when 
sellers  advertise  merchandise,  they  must 
have  a  reasonable  basis  for  stating  or 
implying  that  they  can  ship  within  a 
certain  time.  The  Commission  also 
plans  to  seek  comments  about  non¬ 
substantive  changes  to  the  rule  to  bring 
it  into  conformity  with  changing 
conditions;  including  consumers’  usage 
of  means  other  than  the  telephone  to 
access  the  Internet  when  ordering, 
consumers  paying  for  merchandise  by 
demand  draft  or  debit  card,  and 
merchants  using  alternative  methods  to 
make  prompt  rule-required  refunds. 

Second,  the  proposed  Business 
Opportunity  Rule  stems  from  the 
recently  concluded  review  of  the 
Franchise  Rule,  where  staff 
recommended  that  the  Franchise  Rule 
be  split  into  two  parts;  one  part 
addressing  franchise  issues  and  another 
part  addressing  business  opportunity 
issues.  Thereafter,  the  Commission 
published  an  NPRM  seeking  Comments 
on  the  proposed  Business  Opportunity 
Rule.  71  FR  19054  (Apr.  12,  2006).  This 
proposed  rule  would  address  fraud  in 
the  offer  and  sale  of  business 
opportunity  ventures  by  requiring 
business  opportunity  sellers  to  furnish 
specific  pre-sale  disclosures  to 
prospective  purchasers,  as  well  as 
prohibiting  specific  conduct  that  the 
rulemaking  record  and  the 
Commission’s  law  enforcement 
experience  show  are  prevalent 
problems.  The  NPRM  comment  period 
ended  on  July  17,  2006,  and  the  rebuttal 
comment  period  was  extended  to 
September  29,  2006.  After  reviewing  the 
comments,  the  Commission  issued  a 
revised  NPRM  on  March  26,  2008,  that 
would  require  business  opportunity 
sellers  to  furnish  prospective  purchasers 
with  specific  information  that  is 
material  to  the  consumer’s  decision  as 
to  whether  to  purchase  a  business 
opportunity  and  which  should  help  the 
purchaser  identify  fraudulent  offerings. 
73  Fed.  Reg.  16110.  The  NPRM 
comment  period  ended  on  May  27, 

2008,  and  the  rebuttal  comment  period 
ended  on  June  16,  2008.  Staff  plans  to 


forward  a  recommendation  to  the 
Commission  on  the  need  for  hearings  or 
workshops  on  the  proposed 
amendments  to  the  Business 
Opportunity  Rule  by  the  end  of  2008. 

Third,  for  the  Hart-Scott-Rodino 
Premerger  Notification  Rules  (HSR 
Rules),  16  CFR  801-803,  Bureau  of 
Competition  staff  is  continuing  to 
review  various  HSR  Rule  provisions. 
Staff  is  also  reviewing  the  HSR  Form 
and  anticipates  sending  a 
recommendation  to  the  Commission 
during  2009. 

Fourth,  for  the  Used  Motor  Vehicle 
Trade  Regulation  Rule  (Used  Car  Rule), 
16  CFR  455,  the  Commission  published 
a  notice  seeking  public  comments  on 
the  effectiveness  and  impact  of  the  Rule. 
73  FR  42285  (July  21,  2008).  The  notice 
seeks  comments  on  a  range  of  issues 
including,  among  others,  whether  a 
bilingual  Buyers  Guide  would  be  useful 
or  practicable,  as  well  as  what  form 
such  a  Buyers  Guide  should  take. 
Second,  the  notice  seeks  comments  on 
possible  changes  to  the  Buyers  Guide 
that  reflect  new  warranty  products  such 
as  certified  used  car  warranties,  that 
have  become  increasingly  popular  since 
the  Rule  was  last  reviewed.  Finally,  the 
notice  seeks  comments  on  other  issues 
including  the  continuing  need  for  the 
Rule  and  its  economic  impact,  the  effect 
of  the  Rule  on  deception  in  the  used  car 
market,  and  the  rule’s  interaction  with 
other  regulations.  Effective  in  1985  and 
last  reviewed  in  1995,  this  Rule  sets  out 
the  general  duties  of  a  used  vehicle 
dealer,  requiring  that  a  completed 
Buyers  Guide  be  posted  at  all  times  on 
the  side  window  of  each  used  car  a 
dealer  offers  for  sale.  Dealers  must 
disclose  on  the  Buyers  Guide  whether 
the  vehicle  is  covered  by  a  warranty, 
and  if  so,  the  type  and  duration  of  the 
warranty  coverage,  or  whether  the 
vehicle  is  being  sold  “as  is  -  no 
warranty.”  The  inforihation  in  the 
Buyers  Guide  also  becomes  part  of  the 
sales  contract,  and  overrides  any 
contrary  provisions  contained  in  the 
contract,  under  the  FTC  rule.  The  rule 
also  prohibits  the  used  vehicle  dealer 
from  making  statements  contrary  to 
those  on  the  label.  The  comment  period, 
as  extended,  ended  on  November  19, 
2008,  and  staff  anticipates  sending  its 
recommendation  to  the  Commission  by 
spring  2009. 

Fifth,  the  Commission’s  review  of  the 
Pay-Per-Call  Rule,  16  CFR  308,  is 
continuing.  The  Commission  has  held 
workshops  to  discuss  proposed 
amendments  to  this  rule,  including 
provisions  to  combat  telephone  bill 
“cramming” — inserting  unauthorized 


charges  on  consumers’  phone  bills — and 
other  abuses  in  the  sale  of  products  and 
services  that  are  billed  to  the  telephone 
including  voicemail,  900-number 
services,  and  other  telephone  based 
information  and  entertainment  services. 
The  most  recent  workshop  focused  on 
discussions  of  the  use  of  800  and  other 
toll-free  numbers  to  offer  pay-per-call 
services,  the  scope  of  the  rule,  the 
dispute  resolution  process,  the 
requirements  for  a  pre-subscription 
agreement,  and  the  need  for  obtaining 
express  authorization  from  consumers 
before  placing  charges  on  their 
telephone  bills.  The  review  record  has 
remained  open  to  encourage  additional 
comments  on  questions  related  to 
expansion  of  the  rule’s  coverage.  Staff 
anticipates  forwarding  its 
recommendation  to  the  Commission  by 
the  end  of  2009. 

Finally,  the  Commission’s  review  of 
the  Regulations  Under  the 
Comprehensive  Smokeless  Tobacco 
Health  Education  Act  of  1986 
(Smokeless  Regulations),  16  CFR  307,  is 
ongoing.  The  Smokeless  Regulations 
govern  the  format  and  display  of 
statutorily-mandated  health  warnings 
on  all  packages  and  advertisements  for 
smokeless  tobacco.  In  fiscal  year  2000, 
the  Commission  undertook  its  periodic 
review  of  the  Smokeless  Regulations  to 
determine  whether  the  Regulations 
continue  to  effectively  meet  the  goals  of 
the  Act  and  to  seek  information 
concerning  the  Regulations’  economic 
impact  in  order  to  decide  whether  they 
should  be  amended.  Staff  is  currently 
assessing  the  public  comments  and 
anticipates  forwarding  its 
recommendations  to  the  Commission  in  ■ 
late  2009. 

(b)  Guides 

For  the  Fuel  Economy  Guide  for  new 
automobiles,  16  CFR  259,  the 
Commission  issued  a  request  for 
comments  on  May  9,  2007,  on  whether 
to  retain  or  amend  the  Guide.  72  FR 
72328.  The  Fuel  Economy  Guide  was 
adopted  in  1975  to  prevent  deceptive 
fuel  economy  advertising  and  to 
facilitate  the  use  of  fuel  economy 
information  in  advertising.  The 
Commission  sought  comments  on, 
among  other  things,  whether  there  is  a 
continuing  need  for  the  Guide  and,  if  so, 
what  changes  should  be  made  to  it,  if 
any,  in  light  of  the  recent  Environmental 
Protection  Agency  amendments  to  fuel 
economy  labeling  requirements  for 
automobiles.  Comments  were  accepted 
through  July  23,  2007.  Staff  anticipates 
sending  a  recommendation  to  the 
Commission  by  late  2008. 
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After  issuing  a  staff  advisory  opinion 
indicating  that  the  Commission’s 
current  Guides  for  Jewelry,  Precious 
Metals  and  Pewter  Industries,  16  CFR 
23,  did  not  address  descriptions  of  new 
platinum  alloy  products,  the 
Commission  issued  a  Request  for  Public 
Comments  on  whether  the  platinum 
section  of  the  Guides  for  Jewelry, 
Precious  Metals  and  Pewter  Industries, 
should  he  amended  to  provide  guidance 
on  how  to  non-deceptively  mark  or 
describe  products  containing  between 
500  and  850  parts  per  thousand  pure 
platinum  and  no  other  platinum  group 
metals.  70  FR  38834  (July  6,  2005J.  After 
an  extension,  the  comment  period 
closed  on  October  12,  2005.  On 
February  26,  2008,  the  Commission 
issued  a  notice  seeking  comment  on 
proposals  to  amend  the  platinum 
section  of  the  Guides  to  address  the  new 
platinum  alloys.  73  FR  10190.  The 
extended  comment  period  ended 
August  25,  2008.  73  FR  22848  (Apr.  28, 
2008).  Staff  anticipates  sending  a 
recommendation  to  the  Commission  by 
the  end  of  2008. 

On  January  16,  2007,  the  Commission 
requested  public  comment  on  the 
overall  costs,  benefits,  and  regulatory 
and  economic  impact  of  its  Guides 
Concerning  the  Use  of  Endorsements 
and  Testimonials  in  Advertising,  16 
CFR  255,  as  part  of  the  agency’s 
systematic  review  of  all  current 
regulations  and  guides.  The 
Commission  also  released  consumer 
research  it  commissioned  regarding  the 
messages  conveyed  by  consumer 
endorsem^ents,  and  sought  comment 
both  on  this  research  and  upon  several 
other  specific  endorsement-related 
issues.  72  FR  2214  (Jan.  18,  2007).  The 
initial  comment  period  ended  on  March 
19,  2007,  but  was  subsequently 
extended  to  June  18,  2007.  72  FR  13051 
(Mar.  20,  2007).  In  2008,  the 
Commission  may  seek  comment  on 
proposed  revisions  or  updates  to  the 
Guides. 

Finally,  the  Commission  anticipates 
issuing  a  notice  requesting  comments  on 
the  Statement  of  General  Policy  or 
Interpretations  under  the  Fair  Credit 
Reporting  Act  (also  known  as  FCRA 
Commentary)  by  October  2009. 

Final  Actions 

Since  publication  of  the  2007 
Regulatory  Plan,  the  Commission  has 
taken  final  actions  on  several 
rulemakings  and  guides.  First  of  all, 
section  205  of  the  Energy  Independence 
and  Security  Act  of  2007  requires  the 
Commission  to  promulgate  biodiesel 
labeling  requirements  for  two  categories 


of  biomass-based  diesel,  “biodiesel,” 
“biomass-based  diesel”  and  “biodiesel 
blends”  (collectively  “biodiesel  fuels”). 
On  March  11,  2008,  the  Commission 
published  an  NPRM  (73  FR  12916)  that 
would  amend  the  Commission’s  Octane 
Rule,  16  CFR  part  306.  On  June  16, 

2008,  the  Commission  published  the 
final  rule  on  biodiesel  fuels.  (73  FR 
40154).  The  rule  is  effective  January  1, 

2009. 

Second,  for  the  Telemarketing  Sales 
Rule  (TSR),  16  CFR  310,  the 
Commission  issued  a  revised  NPRM  on 
October  4,  2006,  proposing  to  make 
explicit  that  the  TSR’s  call 
abandonment  prohibition  bars  sellers 
and  telemarketers  from  delivering  a 
prerecorded  message  when  a  person 
answers  a  telemarketing  call,  except  in 
the  very  limited  circumstances 
permitted  in  the  call  abandonment  safe 
harbor  and  when  a  consumer  has 
consented,  in  writing,  to  receive  such 
calls.  The  revised  NPRM  also  proposes 
to  change  the  method  for  measuring  the 
maximum  allowable  call  abandonment 
rate  in  the  call  abandonment  safe  harbor 
provision  from  “3  percent  per  day  per 
calling  campaign”  to  “3  percent  per  30- 
day  period  per  calling  campaign.”  The 
Commission  also  announced  it  would 
not  create  a  new  safe  harbor  for 
prerecorded  messages  and  would  6nd  its 
previously  announced  forbearance 
policy  permitting  such  messages 
effective  January  2,  2007.  71  FR  65762 
(Oct.  4,  2006)  (revised  NPRM);  69  FR 
67287  (Nov.  17,  2004)  (initial  NPRM). 
Then,  in  response  to  four  petitions 
requesting  an  extension  of  the 
forbearance  policy,  the  Commission 
announced  that  the  forbearance  policy 
would  remain  in  effect  until  the 
conclusion  of  the  prerecorded  call 
amendment  proceeding.  71  FR  77634 
(Dec.  27,  2006).  On  August  29,  2008,  the 
Commission  issued  two  final  rule 
amendments.  73  FR  51164  (Aug.  29, 
2008).  The  amendments  make  explicit  a 
prohibition  on  telemarketing  calls  that 
deliver  prerecorded  messages  without 
express  written  consent  from  a 
consumer  to  receive  such  calls  and 
modify  the  method  for  measuring  the 
TSR’s  call  abandonment  safe  harbor.  73 
FR  51164.  Finally,  pursuant  to  the  Do- 
Not-Call  Registry  Fee  Extension  Act  of 
2007,  Pub,  L.  No.  110-188,  the 
Commission  revised  the  Final  Amended 
Fee  Rule,  16  CFR  310.8(c),  to 
incorporate  the  statutory  changes  to  the 
fee  structure  and  provides  fee  increases 
pursuant  to  the  Consumer  Price  Index 
(CPI).  73  FR  43354  (July  25,  2008).  The 
Act  also  provides  that  DNC  registrations 
will  be  permanent  rather  than  expiring 
after  five  years. 


Third,  for  the  Rules  on  the  Controlling 
the  Assault  of  Non-Solicited 
Pornography  and  Marketing  Act  of  2003 
(the  CAN-SPAM  Act  Rules),  the 
Commission  announced  a  final  rule  on 
May  12,  2008,  that  included:  (1)  a 
definition  of  the  term  “person,”  a  term 
used  repeatedly  throughout  the  Act  but  • 
not  defined  there;  (2)  modifying  the 
definition  of  “sender”  to  make  it  easier 
to  determine  which  of  multiple  parties 
advertising  in  a  single  e-mail  message 
will  be  responsible  for  complying  with 
the  Act’s  “opt-out”  requirements;  (3) 
clarifying  that  a  sender  may  comply 
with  section  7704(a)(5(A)(iii)  of  the  Act 
by  including  in  a  commercial  email 
message  a  post  office  box  or  private 
mailbox  established  pursuant  to  United 
States  Postal  Service  regulations;  and  (4) 
clarifying  that  to  submit  a  valid  opt-out 
request,  a  recipient  cannot  be  required 
to  pay  a  fee,  provide  information  other 
than  his  or  her  e-mail  address  and  opt- 
out  preferences,  or  take  any  steps  other 
than  sending  a  reply  e-mail  message  or 
visiting  a  single  Internet  Web  page.  73 
FR  29654  (May  21,  2008).  The  final 
rules  were  effective  July  7,  2008.  The 
Statement  of  Basis  and  Purpose  also 
explains  the  Commission’s  rationale  for 
not  adopting  other  proposals  contained 
in  the  Commission’s  May  12,  2005, 
Notice  of  Proposed  Rulemaking.  70  FR 
25426. 

The  Commission  completed  its 
regulatory  review  of  certain  aspects  of 
the  Funeral  Industry  Practices  Rule 
(Funeral  Rule),  16  CFR  part  453.  The 
Funeral  Rule,  which  became  effective  in 
1984,  and  was  amended  in  1994, 
requires  providers  of  funeral  goods  and 
services  to  give  consumers  itemized  lists 
of  funeral  goods  and  services  that  state 
prices  and  descriptions  and  also  contain 
specific  disclosures.  The  rule  enables 
consumers  to  select  and  purchase  only 
the  goods  and  services  they  want, 
except  for  those  that  may  be  required  by 
law  and  a  basic  services  fee.  Also, 
funeral  providers  must  seek 
authorization  before  performing  some 
services,  such  as  embalming.  In  addition 
to  an  assessment  of  the  rule’s  overall 
costs  and  benefits  and  continuing  need 
for  the  rule,  the  review  examined 
whether  changes  in  the  funeral  industry 
warrant  broadening  the  scope  of  the  rule 
to  include  non-traditional  providers  of 
funeral  goods  or  services  and  revising  or 
clarifying  certain  prohibitions  in  the 
rule.  64  FR  24250  (May  5,  1999).  A 
public  workshop  conference  was 
subsequently  held  to  explore  issues 
raised  in  the  comments  submitted.  After 
additional  review,  the  Commission 
announced  that  it  is  retaining  the  rule 
without  any  amendments.  73  FR  13740 
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(Mar.  14,  2008).  The  Commission  also 
announced  that  it  would  continue  to 
accept  written  comments  and  data  to 
further  the  Commission’s  understanding 
of  the  industry. 

Since  fall  2007  the  Commission 
published  two  final  rules  mandated  by 
FACTA.  The  Commission  jointly 
promulgated  with  the  banking  agencies 
and  the  NCUA  identity  theft  “red  flag” 
guidelines  and  rules  to  implement  these 
guidelines  (the  “ID  theft  red  flag  rule”) 
and  an  address  change  rule  (the 
“address  change  rule”).  The  ID  theft  red 
flag  rule,  among  other  things,  requires 
card  issuers  to  investigate  requests  for 
card  changes.  The  address  change  rule 
requires  credit  report  users  to 
investigate  when  the  address  on  a  credit 
report  differs  from  the  address  on  a 
credit  application.  The  agencies  jointly 
published  proposed  rules  on  July  18, 

2006.  (71  FR  40786).  The  comment 
period  closed  on  September  18,  2006. 
After  reviewing  the  comments  the 
agencies  issued  final  rules  on  November 
9,  2007.  (72  FR  63718). 

Under  FACTA,  the  Commission  also 
published  the  final  Affiliate  Marketing 
Rule.  The  Commission,  along  with  the 
banking  agencies,  the  NCUA,  and  the 
Securities  and  Exchange  Commission 
(SEC),  was  required  to  issue  rules  to 
implement  the  Act’s  provisions 
allowing  consumers  to  opt  out  of 
marketing  by  affiliates.  The  Commission 
issued  an  NPRM  on  June  15,  2004  (69 
FR  33324).  The  extended  comment 
period  closed  on  August  16,  2004.  The 
final  rule  was  published  on  October  30, 

2007.  (72  FR  28966). 

The  Energy  Policy  Act  of  2005 
required  the  Commission  to  complete 
two  rulemakings  while  authorizing 
other  discretionary  rulemaking  actions. 
The  statute  directed  the  Commission  to 
issue  labeling  requirements  within  18 
months  of  enactment  for  ceiling  fans 
concerning  the  electricity  used  by  tbe 
fans  to  circulate  air  in  a  room.  After 
notice  and  comment,  the  Commission 
published  a  final  rule  of  ceiling  fan 
labeling  on  December  28,  2006,  to  be 
effective  on  January  1,  2009.  71  FR 
78057.  The  statute  also  rnandated  that 
the  Commission  initiate  a  rulemaking 


examining  the  effectiveness  of  the 
energy  efficiency  related  consumer 
product  labeling  program  (also  known 
as  the  appliance  labeling  effectiveness 
rulemaking).  Further,  the  Commission 
was  required  to  complete  this 
rulemaking  within  two  years  of 
enactment.  After  notice  and  comment, 
the  Commission  announced  a  final  rule 
for  appliance  labeling  effectiveness  on 
August  7,  2007.  72  FR  49947  (Aug.  29, 
2007). 

As  required  by  The  Postal 
Accountability  and  Enhancement  Act, 
Pub.  L.  109-435, 120  Stat.  3189  (Dec.  20, 
2006),  codified  at  39  USC  101  et  seq., 
the  Commission  issued  a  report  on 
January  16,  2008,  titled  “Accounting  for 
Laws  that  Apply  Differently  to  the 
United  States  Postal  Service  and  its 
Private  Competitors”  which  can  be 
found  at 

http://www.ftc.gOv/os/2008/01/ 
080116postal.pdf.  The  report  identifies 
and  quantifies  -  to  the  extent  possible  - 
the  Postal  Service’s  economic  burdens 
and  advantages  that  exist  due  to  its 
status  as  a  federal  government  entity,,  as 
well  as  those  benefits  resulting  from  its 
postal  and  mailbox  monopolies.  The 
report  also  examines  the  net  economic 
effect  of  the  relevant  laws  governing  the 
United  States  Postal  Service  (USPS)  and 
its  private  competitors,  concluding  that 
the  USPS’s  burdens  and  benefits  both 
create  marketplace  distortions:  legal 
constraints  increase  the  USPS’s  CQsts, 
disadvantaging  it  as  a  competitor; 
implicit  subsidies  that  the  USPS  enjoys 
partially  mask  the  USPS’s  higher  costs 
from  consumers,  creating  incentives  for 
consumers  to  purchase  more 
competitive  mail  products  from  the 
USPS  than  they  otherwise  would. 

Finally,  on  May  30,  2008,  the 
Commission  announced  that  it  was 
retaining  the  agency’s  Guides  for  Select 
Leather  and  Imitation  Leather  Products, 
commonly  known  as  the  Leather 
Guides,  16  CFR  24,  in  their  current 
form.  73  FR  34626  (June  18,  2008).  On 
May  23,  2007,  the  Commission 
published  a  Federal  Register  notice 
soliciting  comments  on  the  Leather 
Guides,  which  were  adopted  in  1996.  72 
FR  28906.  The  Leather  Guides  address 


misrepresentations  regarding  the 
composition  and  characteristics  of 
certain  leather  and  imitation  leather 
products,  and  state  that  disclosure  of 
non-leather  content  should  be  made  for 
material  that  appears  to  be  leather  but 
is  not  leather. 

Summary 

In  both  content  and  process,  the  FTC’s 
ongoing  and  proposed  regulatory 
actions  are  consistent  with  the 
President’s  priorities.  The  actions  under 
consideration  inform  and  protect 
consumers  and  reduce  the  regulatory 
burdens  on  businesses.  The  Commission 
will  continue  working  toward  these 
goals.  The  Commission’s  ten-year 
review  program  is  patterned  after 
provisions  in  the  Regulatory  Flexibility 
Act  and  complies  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  The  Commission’s 
ten-year  program  also  is  consistent  with 
section  5(a)  of  E.O.  12866,  58  FR  51735 
(Sept.  30,  1993),  which  directs  executive 
branch  agencies  to  develop  a  plan  to 
reevaluate  periodically  all  of  their 
significant  existing  regulations.  In 
addition,  the  final  rules  issued  by  the 
Commission  continue  to  be  consistent 
with  the  President’s  Statement  of 
Regulatory  Philosophy  and  Principles, 
Executive  Order  12866,  section  1(a), 
which  directs  agencies  to  promulgate 
only  such  regulations  as  are,  inter  alia, 
required  by  law  or  are  made  necessary 
by  compelling  public  need,  such  as 
material  failures  of  private  markets  to 
protect  or  improve  the  health  and  safety 
of  the  public. 

The  Commission  continues  to  identify 
and  weigh  the  costs  and  benefits  of 
proposed  actions  and  possible 
alternative  actions,  and  to  receive  the 
broadest  practicable  array  of  comment 
from  affected  consumers,  businesses, 
and  the  public  at  large.  In  sum,  the 
Commission’s  regulatory  actions  are 
aimed  at  efficiently  and  fairly  promoting 
the  ability  of  “private  markets  to  protect 
or  improve  the  health  and  safety  of  the 
public,  the  environment,  or  the  well¬ 
being  of  the  American  people.”  E.O. 
12866,  section  1. 
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Rulemakings  that  Respond  to  Public 
Regulatory  Reform  Nominations 

During  March  2002,  OMB  requested 
^  public  nominations  for  regulatory 
reforms.  The  Office  of  Information  and 
Regulatory  Affairs  (OIRA)  conducted  a 
preliminary  review  of  the  public 
comments  received  and  found  five  FTC 
activities  that  one  or  more  commenters 
had  nominated  for  reform.  In  a  March  7, 
2003  letter,  the  FTC  responded  that  the 
agency  systematically  reviews  all 
regulations  and  guides  on  a  ten-year 
basis  and  explained  how  the  agency  had 
already  reviewed  or  was  about  to  review 
the  activity  at  issue  or  why  some  of  the 
other  activities  were  not  good 
candidates  for  reform  as  contemplated 
by  the  Smarter  Regulations  Report.  In 
2004,  OIRA  requested  recommendations 


for  reform  in  the  manufacturing  sector. 
OIRA  received  two  nominations  for  FTC 
action  but  determined  not  to  include 
them  in  the  Report  to  Congress  on 
agency  responses  to  reform  nominations 
in  the  manufacturing  sector.® 

II.  REGULATORY  ACTIONS 

The  Commission  has  no  proposed 
rules  that  would  be  a  “significant 


®The  two  nominations  were  1)  a  comment 
concerning  the  DOE  and  FTC  requirements  for 
reporting  water  usage  (the  FTC’s  response  indicated 
that  the  agencies  have  accepted  the  requested  data 
based  on  third  party  reports  since  1993);  and  2)  a 
comment  that  the  DOE,  FTC  and  EPA  should  work 
with  industry  to  streamline  duplicative  energy 
labels  (the  FTC’s  response  noted  that  since  2000, 
where  appropriate,  manufacturers  have  been 
allowed  to  place  the  Energy  Star  logo  on 
EnergyGuide  Labels  and  noted  that  the  two  labels 
provide  different  information  to  the  consumer). 


regulatory  action”  under  the  definition 
in  Executive  Order  12866.® 

BILLING  CODC  6750-01-8 


^Section  3(f)  of  the  Executive  Order  defines  a 
regulatory  action  to  be  “significant”  if  it  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(2)  Create  a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or  planned  by  another 
agency; 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan  programs  or 
the  rights  and  obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President’s  priorities,  or  the 
principles  set  forth  in  this  Executive  Order. 
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NATIONAL  INDIAN  GAMING 
COMMISSION  (NIGC) 

Statement  of  Regulatory  Priorities 

The  Indian  Gaming  Regulatory  Act 
(IGRA  or  the  Act),  25  U.S.C.  2701  et 
seq.,  was  signed  into  law  on  October  17, 
1988.  The  Act  established  the  National 
Indian  Gaming  Commission  (NIGC).  The 
stated  purpose  of  the  NIGC  is  to  regulate 
the  operation  of  gaming  by  Indian  tribes 
as  a  means  of  promoting  tribal  economic 
development,  self-sufficiency,  and 
strong  tribal  governments..  It  is  the 
NIGC’s  intention  to  provide  regulation 
of  Indian  gaming  to  adequately  shield  it 
from  organized  crime  and  other 
corrupting  influences,  to  ensure  that 
each  Indian  tribe  is  the  primary 
beneficiary  of  its  gaming  operation(s), 
and  to  assure  that  gaming  is  conducted 
fairly  and  honestly  by  both  the  operator 
and  players. 

Gaming  technology  and  regulatory 
structures  continue  to  evolve  rapidly  in 
Indian  gaming.  These  changes  bring 
new  risks  and  require  a  distinction 
between  the  control  standards  for  class 
II  and  class  III  gaming.  To  that  end,  the 
NIGC  is  undertaking  a  review  and 
revision  of  its  minimum  internal  control 
standards  to  ensure  that  they  remain 
relevant  and  continue  to  adequately 
minimize  the  risks  associated  with  the 
new  technology. 

The  NIGC  has  been  innovative  in 
using  active  outreach  efforts  to  inform 
its  policy  development  and  its 
rulemaking  efforts.  For  example,  the 
NIGC  has  had  great  success  in  using 
regional  meetings,  both  formal  and 
informal,  with  tribal  governments  to 
gather  views  on  current  and  proposed 
NIGC  initiatives.  The  NIGC  anticipates 
that  these  consultations  with  regulated 
tribes  wilt  continue  to  play  an  important 
role  in  the  development  of  the  NIGC’s 
rulemaking  efforts. 


NIGC 


FINAL  RULE  STAGE 


128.  TECHNICAL  STANDARDS  FOR 
GAMING  MACHINES  AND  GAMING 
SYSTEMS 

Priority: 

Other  Significant 

Legal  Authority: 

25  use  2706(b)(10) 

CFR  Citation: 

25  CFR  547 

Legal  Deadline: 

None 

Abstract: 

It  is  necessary  for  the  National  Indian 
Gaming  Commission  (NIGC)  to 
promulgate  regulations  establishing 
technical  standards  in  order  to  assure 
the  integrity  of  electronic  equipment 
used  with  the  play  of  class  II  games. 
Technical  standards  will  address  actual 
operation  of  gaming  machines  and 
systems  and  the  equipment  related  to 
their  operation. 

Statement  of  Need: 

Technical  standards  are  needed  to 
assure  machine  games  are  operated  in 
a  manner  that  ensures  uniformity  and 
integrity  in  tribal  gaming. 

Summary  of  Legal  Basis: 

It  is  the  goal  of  NIGC  to  provide 
regulation  of  Indian  gaming  to  shield 
it  from  organized  crime  and  other 
corrupting  influences  as  well  as 
assuring  that  gaming  is  conducted  fairly 
and  honestly.  (25  U.S.C.  2702).  The 
Commission  is  charged  with  the 
responsibility  of  monitoring  gaming 
conducted  on  Indian  lands.  (25  U.S.C.  ■ 
2706(b)(1)).  The  Indian  Gaming 
Regulatory  Act  expressly  authorizes  the 
Commission  to  “promulgate  such 
regulations  and  guidelines  as  it  deems 
appropriate  to  implement  the 
provisions  of  the  (Act).’’  (25  U.S.C. 
2706(b)(10)).  The  Commission  relies  on 
these  sections  of  the  statute  to 
authorize  the  promulgation  of  technical 
standards  for  gaming  machines  to 


ensure  uniformity  and  integrity  in  tribal 
gaming. 

Alternatives: 

If  the  Commission  does  not  issue  a  rule 
establishing  technical  standards  for 
gaming  machines,  tribal  gaming  will 
not  have  the  benefit  of  a  standard  that 
can  help  promote  the  integrity  of  the 
equipment  in  class  II  gaming. 

Anticipated  Cost  and  Benefits: 

The  development  of  technical  standards 
will  reduce  the  cost  of  regulation  to  the 
Federal  Government.  Additionally, 
technical  standards  will  aid  tribal 
governments  in  the  regulation  of  their 
gaming  activities  as  well  as  prevent  loss 
associated  with  defective  or 
substandard  ganiing  devices. 
Anticipated  costs  will  be  to  gaming 
machine  manufacturers  and  tribes. 

Risks: 


There  are  no  known  risks  to  this 
regulatory  action. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

08/11/06 

71  FR  46336 

NPRM  Withdrawn 

02/09/07 

72  FR  7360 

NPRM 

10/24/07 

72  FR  60508 

NPRM  Comment 
Period  End 

03/09/08 

73  FR  3224 

Final  Action 

12/00/08 

Regulatory  Flexibility  Analysis 
Required: 

No 

Small  Entities  Affected: 

No 

Government  Levels  Affected: 

Tribal 

Agency  Contact: 

Michael  Gross 

Associate  General  Counsel 

National  Indian  Gaming  Commission 

1441  L  Street  NW.,  Suite  9100 

Washington,  DC  20005 

Phone:  202  632-7003 

Fax:  202  632-7066 

RIN:  3141-AA29 

BILLING  CODE  756S-01-S 
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POSTAL  REGULATORY  COMMISSION 
(PRC) 

Statement  of  Regulatory  Priorities 

The  Postal  Accountability  and 
Enhancement  Act  (PAEA)  was  signed 
into  law  on  December  20,  2006.  This 
law  gives  the  Postal  Service  additional 
tools  to  meet  the  challenges  of  changing 
markets,  and  a  new  authority  to  price  its 
own  products.  It  reaffirms  the  Postal 
Service’s  role  as  a  government  service 
whose  primary  mission  remains 
providing  universal  postal  services  at 
affordable  rates.  Among  other  things, 
the  PAEA  re-established  the  Postal  Rate 
Commission  as  the  Postal  Regulatory 
Commission  (PRC  or  Commission).  The 
PAEA  gave  the  Commission  enhanced 
responsibilities  and  authority  to  meet 
the  challenges  of  the  new  law.  It  is  the 
intention  of  the  Commission  to  use  its 
enhanced  authority  to  ensure 
accountability  and  transparency  of  the 
Postal  Service  to  the  public  it  serves. 

In  fiscal  year  2009,  the  Commission 
continues  its  comprehensive  review  of 
its  current  regulations  to  ensure 
alignment  with  the  PAEA.  Toward  that 
end,  many  of  its  regulations  will  be 
rewritten  to  comply  with  the  mandates 
of  the  PAEA.  The  Commission’s 
principal  regulatory  priorities  for  fiscal 
year  2009  are  (1)  to  develop  and 
establish  periodic  reporting 
requirements  to  support  annual  reports; 
(2)  to  develop  and  establish  regulations 
related  to  commercially  sensitive 
documents  submitted  to  the 
Commission;  (3)  to  develop  revised 
procedural  rules  for  handling 
complaints;  and  (4)  to  develop  rules 
establishing  the  accounting  practices 
and  principles  to  govern  the  operation 
of  the  Postal  Service’s  Competitive 
Products  Fund  and  for  determining  the 
assumed  Federal  Income  Tax  on 
competitive  products’  income.  The 
Commission,  in  connection  with  the 
Postal  Service’s  stakeholders,  has  begun 
meeting  these  challenges  and  will 
continue  to  do  so  well  into  fiscal  year 
2009. 

PRC 


FINAL  RULE  STAGE 


129.  ACCOUNTING  PRACTICES  AND 
PRINCIPLES 

Priority: 

Economically  Significant 


Legal  Authority: 

39  use  2011(h)(2) 

CFR  Citation: 

39  CFR  part  3060 
Legal  Deadline: 

Final,  Statutory,  December  18,  2008, 
Statutory  deadline  for  issuance  unless 
extended  by  agreement  of  Postal 
Service. 

Pursuant  to  section  2011(h)(2)(B)(ii), 
the  final  regulations  are  to  be  issued 
within  12  months  of  the  date  Treasury 
submitted  its  recommendations  or  such 
later  date  as  agreed  to  by  the 
Commission  and  the  Postal  Service. 
Treasury  submitted  its  report  on 
December  19,  2007. 

Abstract: 

Section  401  of  the  Postal 
Accountability  and  Enhancement  Act 
requires  the  Secretary  of  the  Treasury 
to  develop  recommendations  for 
accounting  practices  and  principles  that 
will  govern  the  operation  of  the  Postal 
Service’s  Competitive  Products  Fund 
and  the  determination  of  an  assumed 
Federal  income  tax  to  be  imposed  on 
competitive  products’  income.  On 
December  19,  2007,  the  Secretary  of  the 
Treasury  submitted  the  report  and  its 
recommendations  to  the  Postal 
Regulatory  Commission  concerning 
accounting  principles  and  practices  for 
the  operation  of  the  Postal  Service’s 
Competitive  Products  Fund  and  the 
determination  of  an  assumed  Federal 
income  tax  to  be  imposed  on 
competitive  products’  income.  Title  39 
U.S.C.  §  2011(h)  requires  the 
Commission  to  give  the  public  the 
opportunity  to  comment  on  that  report 
and  tasks  it  with  the  responsibility  to 
develop  regulations  to  establish  the 
accounting  practices  and  principles  to 
govern  the  operation  of  the  Competitive 
Products  Fund  and  rules  for 
determining  the  assumed  Federal 
income  tax  on  competitive  products’ 
income.  This  regulation  will  fulfill  the 
Commission’s  statutory  responsibility 
to  prescribe  rules  and  regulations 
concerning  accounting  principles  and 
practices  for  the  operation  of  the 
Competitive  Products  Fund  and  the 
determination  of  an  assumed  Federal 
income  tax  on  competitive  products’ 
income. 

Statement  of  Need: 

Establishing  the  accounting  practices 
and  principles  to  govern  the  operation 
of  the  Postal  Service’s  Competitive 
Products  Fund  and  determining  the 
assumed  income  tax  on  competitive 


products’  income  is  required  by  the 
Postal  Accountability  and  Enhancement 
Act.  Congress  tasked  the  Postal 
Regulatory  Commission  with  the  job  of 
implementing  those  practices  and 
principles.  These  regulations  are  the 
Commission’s  implementation  of  that 
Congressional  directive. 

Summary  of  Legal  Basis: 

Title  39  U.S.C.  2011(h)(2)  requires  the 
Postal  Regulatory  Commission  to  issue 
regulations  to  establish  (1)  the 
accounting  practices  and  principles  to 
be  followed  by  the  Postal  Service 
relating  to  the  operation  of  the 
Competitive  Products  Fund,  and  (2) 
rules  for  determining  the  assumed 
Federal  income  tax  on  competitive 
products’  income. 

Alternatives: 

There  are  no  alternative  methods  of 
complying  with  the  requirements  of  39 
U.S.C.  2011(h)(2)  other  than  by  issuing 
regulations. 

Anticipated  Cost  and  Benefits; 

The  accounting  practices  and  principles 
and  the  determination  of  an  assumed 
Federal  income  tax  on  conipetitive 
products’  income  are  expected  to  help 
ensure  that  a  level  playing  field  exists 
for  the  Postal  Service  and  its 
competitors  with  respect  to  competitive 
products. 

Risks: 

There  are  no  known  risks  to  this 
regulatory  action. 

Timetable: 

Action  Date  FR  Cite 

ANPRM  02/01/08  73  FR  6081 

ANPRM  Comment  04/01/08 

Period  End 

ANPRM  Reply  05/01/08 

Comment  Period 
End 

NPRM  09/19/08  73  FR  54468 

NPRM  Comment  10/20/08 

Period  End 

NPRM  Reply  11/03/08 

Comment  Period 
End 

Final  Action  1 2/00/08 

Regulatory  Flexibility  Analysis 
Required: 

No 

Government  Levels  Affected; 

Federal 

URL  For  More  Information: 

www.prc.gov 

URL  For  Public  Comments; 

www.prc.gov 
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Agency  Contact: 

Stephen  L.  Sharfman 
General  Counsel 
Postal  Regulatory  Commission 
Suite  200 

901  New  York  Avenue  NW 
Washington,  DC  20268-0001 
Phone:  202  789-6820 
Fax:  202  789-6861 
Email:  stephen.sharfman@prc.gov 

RIN:  3211-AA04 

BILLING  CODE  7710-FW-S 


Monday, 

November  24,  2008 


Part  m 

Department  of 
Agriculture 


Semiannual  Regulatory  Agenda 
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DEPARTMENT  OF  AGRICULTURE  (USDA) 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7  CFR  Subtitle  A,  Chs.  I-VII,  IX-XII,  XIV- 
XVIII,  XXI,  XXIV-XXIX 

9  CFR  Chs.  MV 

36  CFR  Ch.  II 

41  CFR  Ch.  4 

Semiannual  Regulatory  Agenda,  Fall 
2008 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Semiannual  regulatory  agenda. 

SUMMARY:  This  agenda  provides 
summary  descriptions  of  significant  and 
not  significant  regulations  being 
developed  in  agencies  of  the  U.S. 
Department  of  Agriculture  (USDA)  in 
conformance  with  Executive  Order 
12866  “Regulatory  Planning  and 
Review.”  The  agenda  also  describes 
regulations  affecting  small  entities  as 
required  by  section  602  of  the 


Regulatory  Flexibility  Act,  Public  Law 
96-354.  This  agenda  also  identifies 
regulatory  actions  that  are  being 
reviewed  in  compliance  with  section 
610(c)  of  the  Regulatory  Flexibility  Act. 
We  invite  public  comment  on  those 
actions. 

USDA  has  attempted  to  list  all 
regulations  and  regulatory  reviews 
pending  at  the  time  of  publication 
except  for  minor  and  routine  or 
repetitive  actions,  but  some  may  have 
been  inadvertently  missed.  There  is  no 
legal  significance  to  the  omission  of  an 
item  from  this  listing.  Also,  the  dates 
shown  for  the  steps  of  each  action  are 
estimated  and  are  not  commitments  to 
act  on  or  by  the  date  shown. 

USDA’s  complete  regulatory  agenda  is 
available  online  at  www.regiiifo.gov. 
Because  publication  in  the  Federal 
Register  is  mandated  for  the  regulatory 
flexibility  agendas  required  by  the 
Regulatory  Flexibility  Act  (5  U.S.C. 

602),  USDA’s  printed  agenda  entries 
include  only: 

(1)  Rules  that  are  likely  to  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities: 
and 

(2)  Rules  identified  for  periodic 
review  under  section  610  of  the 
Regulatory  Flexibility  Act. 

For  this  edition  of  the  USDA 
regulatory  agenda,  the  most  important 
signihcant  regulatory  actions  and  a 
Statement  of  Regulatory  Priorities  are 
included  in  the  Regulatory  Plan,  which 
appears  in  both  the  online  regulatory 
agenda  and  in  part  II  of  the  Federal 
Register  that  includes  the  abbreviated 
regulatory  agenda. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  on  any  specific 
entry  shown  in  this  agenda,  please 
contact  the  person  listed  for  that  action. 
For  general  comments  or  inquiries  about 
the  agenda,  please  contact  Michael  Poe, 
Office  of  Budget  and  Program  Analysis, 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  (202)  720-1272. 

Dated:  September  12,  2008. 

Michael  Poe, 

Chief,  Legislative  and  Regulatory' Staff . 


Agricultural  Marketing  Service — Proposed  Rule  Stage 


Sequence 

Number 

Title 

1 

Regulation 

Identifier 

Number 

130 

National  Organic  Program:  Access  to  Pasture  (TM-05-t4)  . 

0581-AC57 

131 

National  Organic  Program:  Dairy  Replacement  Animals  (Livestock)  (TM-07-03)  . 

0581-AC69 

132 

Mushroom  Promotion,  Research  and  Consumer  Information  Order  (FV-08-702)  . 

0581-AC82 

Agricultural  Marketing  Service — Final  Rule  Stage 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

133 

Mandatory  Country  of  Origin  Labeling  of  Beef,  Pork,  Lamb,  Fish,  Perishable  Agricultural  Commodities,  and  Pea- 

nuts  (LS-07-0081)  . 

0581-AC26 

134 

Dairy  Import  Assessments  (DA-08-07)  . 

0581-AC87 

135 

Specialty  Crop  Block  Grant  Program  (Farm  Bill)  . 

0581-AC88 

Agricultural  Marketing  Service — Long-Term  Actions 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

136 

National  Organic  Program:  Add  Standards  for  the  Organic  Certification  of  Wild  Captured  Aquatic  Animals,  (TM-01- 

08) . 

0581-AB97 

137 

National  Organic  Program,  Sunset  (2011)(Crops  and  Processing)  (TM-07-14)  . 

0581-AC77 
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Agricultural  Marketing  Service — Completed  Actions 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

138 

Mandatory  Reporting  for  Dairy  Programs  (DA-06-07)  . 

0581-AC66 

139 

National  Organic  Program,  Sunset  (2008)  (TM-07-12) . 

0581-AC76 

140 

Federal  Milk  Marketing  Orders  (DA-08-04) . . 

0581-AC85 

141 

Dairy  Forward  Pricing  Program  (DC-08-05) . 

0581-AC86 

Farm  Service  Agency — Proposed  Rule  Stage 


Sequence 

Number 

Title 

1 

Regulation 

Identifier 

Number 

142 

Emergency  Forest  Restoration  Program . 

0560-AH89 

143 

Biomass  Crop  Assistance  Program  . 

0560-AH92 

144 

Farm  Loan  Programs  Loan  Making  Activities . 

0560-AI03 

145 

Conservation  Loan  Guarantee  Program  . .T.... 

056(>-AI04 

146 

Loan  Servicing;  Farm  Loan  Programs  . 

0560-AI05 

Animal  and  Plant  Health  Inspection  Service — Proposed  Rule  Stage 


Sequence 

Number 

Title 

! 

Regulation 

Identifier 

Number 

147 

Animal  Welfare;  Regulations  and  Standards  for  Birds  (Reg  Plan  Seq  No.  1)  . . 

0579-AC02 

148 

Importation  of  Plants  for  Planting;  Establishing  a  New  Category  of  Plants  for  Planting  Not  Authorized  for  Importa- 

tion  Pending  Risk  Assessment  (Rulemaking  Resulting  From  a  Section  610  Review)  (Reg  Plan  Seq  No.  2) . 

0579-AC03 

149 

Tuberculosis  in  Cattle;  Import  Requirements  for  Roping  Steers  . 

0579-AC50 

150 

Bovine  Spongiform  Encephalopathy;  Importation  of  Bovines  and  Bovine  Products  (Reg  Plan  Seq  No.  3) . 

0579-AC68 

151 

Handling  of  Animals;  Contingency  Plans . 

0579-AC69 

References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 


Animal  and  Plant  Health  Inspection  Service — Final  Rule  Stage 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

152 

Phytosanitary  Certificates  for  Imported  Fruits  and  Vegetables  . 

0579-AB18 

153 

Phytophthora  Ramorum;  Quarantine  and  Regulations . 

0579-AB82 

154 

Interstate  Movement  of  Sheep  and  Goats;  Approved  Livestock  Facilities,  Identification,  and  Recordkeeping  Re- 

quirements  . 

0579-AB84 

155 

Boll  Weevil;  Quarantine  and  Regulations  . 

0579-AB91 

156 

Standards  for  Permanent,  Privately  Owned  Horse  Quarantine  Facilities  (Section  610  Review)  . 

057^AC00 

157 

Citrus  Canker;  Compensation  for  Certified  Citrus  Nursery  Stock . 

0579-AC05 

158 

Citrus  Canker;  Quarantine  of  the  State  of  Florida  . . . 

0579-AC07 

159 

User  Fees;  Export  Certification  for  Plants  and  Plant  Products . . 

0579-AC22 

160 

Introduction  of  Organisms  and  Products  Altered  or  Produced  Through  Genetic  Engineering  (Reg  Plan  Seq  No.  4) 

0579-AC31 

161 

Importation  of  Poultry  and  Poultry  Products  From  Regions  Affected  With  Highly  Pathogenic  Avian  Influenza  . 

057&-AC36 

162 

Citrus  Canker;  Interstate  Movement  of  Regulated  Nursery  Stock  From  Quarantined  Areas  . . 

0579-AC38 

163 

Import/Export  User  Fees  . * . 

0579-AC59 

164 

importation  of  Cattle  From  Mexico;  Addition  of  Port  at  San  Luis,  Arizona . 

0579-AC63 

165 

Revision  of  Regulations  for  the  Movement  of  Fruits  and  Vegetables  From  Hawaii  and  U.S.  Territories  Into  the 

Continental  United  States . 

057^AC70 

166 

Light  Brown  Apple  Moth  Quarantine  . . 

0579-AC71 

167 

Viral  Hemorrhagic  Septicemia;  Interstate  Movement  and  Import  Restrictions  on  Certain  Live  Fish  . 

0579-AC74 

168 

Citrus  Greening  and  Asian  Citrus  Psyllid;  Quarantine  and  Interstate  Movement  Regulations  . 

0579-AC85 

169 

Sirex  Woodwasp;  Quarantine  and  Regulations  . . 

0579-AC86 

References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 
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Animal  and  Plant  Health  Inspection  Service — Long-Term  Actions 


Sequence 

Number 

} 

Title 

Regulation 

Identifier 

Number 

170 

Plant  Pest  Regulations:  Update  of  Current  Provisions  (Section  610  Review) . 

0579-AA80 

171 

Animal  Welfare:  Marine  Mammals:  Nonconsensus  Language  and  Interactive  Programs  (Rulemaking  Resulting 

From  a  Section  610  Review) . . 

0579-AB24 

172 

Foot-and-Mouth  Disease:  Payment  of  Indemnity . 

0570-AB34 

173 

Tuberculosis  in  Cattle;  Import  Requirements  (Section  610  Review)  . . 

0579-AB44 

174 

Bovirie  Spongiform  Encephalopathy;  Minimal-Risk  Regions  and  Importation  of  Commodities;  Unsealing  of  Means 

of  Conveyance  and  Transloading  of  Products  . 

0579-AB97 

175 

National  Veterinary  Accreditation  Program  (Rulemaking  Resulting  From  a  Section  610  Review)  . 

0579-AC04 

176 

Agricultural  Inspection  and  AQI  User  Fees  Along  the  U.S./Canada  Border  . 

0579-AC06 

177 

Minimum  Age  Requirements  for  the  Transport  of  Animals . 

0579-AC14 

178 

Animal  Welfare;  Climatic  and  Environmental  Conditions  for  Transportation  of  Warmblooded  Animals  Other  Than 

Marine  Mammals  . 

0579-AC41 

179 

Bovine  Tuberculosis  . . . 

0579-AC73 

Animal  and  Plant  Health  Inspection  Service — Completed  Actions 


Sequence  ! 
Number  ■ 


180  I 

181  I 


Title 


Trichinae  Certification  Program . 

Special  Need  Requests  Under  the  Plant  Protection  Act 


Regulation 

Identifier 

Number 


0579-AB92 

0579-AB98 


Rural  Housing  Service— Final  Rule  Stage 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

182 

Guaranteed  Single-Family  Housing  . 

0575-AC18 

Food  Safety  and  Inspection  Service — Proposed  Rule  Stage 

Sequence 

Number 

Title 

j 

Regulation 

Identifier 

Number 

183 

Federal-State  Interstate  Shipment  Cooperative  Inspection  Program  (Reg  Plan  Seq  No.  14)  . 

0583-AD37 

References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 


Food  Safety  and  Inspection  Service — Final  Rule  Stage 


Sequence 

Number 

i  Title  ! 

1 

Regulation 

Identifier 

Number 

184 

Performance  Standards  for  the  Production  of  Processed  Meat  and  Poultry  Products:  Control  of  Listeria  j 
Monocytogenes  in  Ready-To-Eat  Meat  and  Poultry  Products  (Reg  Plan  Seq  No.  15) . j 

0583-AC46 

References  in  boldface  appear  in  the  Regulatory  Plan  in  part  11  of  this  issue  of  the  Federal  Register. 


Food  Safety  and  Inspection  Service — Completed  Actions 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

185 

Availability  of  Lists  of  Retail  Consignees  During  Meat  or  Poultry  Product  Recalls . 

0583-AD10 
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I 


Forest  Service — Final  Rule  Stage 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

186 

Special  Areas;  State-Specific  Inventoried  Roadless  Area  Management;  Colorado  (Reg  Plan  Seq  No.  19) . 

0596-AC74 

References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 

Office  of  the  Secretary — Proposed  Rule  Stage 

Sequence 

Number 

Title 

Regulation 

Identifier 

Nurnber 

187 

188 

Voluntary  Labeling  Program  for  Designated  Biobased  Products  . 

Designation  of  Biobased  Items  for  Federal  Procurement,  Round  7 . 

0503-AA35 

0503-AA36 

Rural  Business-Cooperative  Service-7-Proposed  Rule  Stage 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

189 

Renewable  Energy — Clarify  Requirements  for  Construction/Development  of  Energy  Program  Projects  (Rule¬ 
making  Resulting  From  a  Section  610  Review)  . . 

0570-AA69 

Department  of  Agriculture  (USDA)  Proposed  Rule  Stage 

Agricultural  Marketing  Service  (AMS) 


130.  NATIONAL  ORGANIC  PROGRAM: 
ACCESS  TO  PASTURE  (TM-05-14) 

Legal  Authority:  7  USC  6501  et  seq 

Abstract:  The  National  Organic 
Program  (NOP)  is  administered  by  the 
Agricultural  Marketing  Service  (AMS). 
Under  the  NOP,  AMS  established 
national  standards  for  the  production 
and  handling  of  organically  produced 
agricultural  products.  Since 
implementation  of  the  NOP,  some 
members  of  the  public  have  advocated 
for  a  more  explicit  regulatory  standard 
on  the  relationship  between  livestock, 
particularly  dairy  animals,  and  grazing 
land.  They  have  asserted  the  current 
regulatory  language  on  access  to 
pasture  for  ruminants  and  temporary 
confinement  based  on  an  animal’s  stage 
of  production,  when  applied  together, 
do  not  provide  a  uniform  requirement 
for  the  pasturing  of  ruminant  animals 
that  meet  the  principles  underlying  an 
organic  management  system  for 
livestock  and  livestock  products  that 
consumers  expect.  Comments  received 
as  a  result  of  .the  proposed  rule  will 
assist  in  determining  the  Agency’s  next 
steps  in  rulemaking  on  this  issue. 


Timetable: 

Action  Date  FR  Cite 


ANPRM 

ANPRM  Comment 
Period  End 
NPRM 

NPRM  Comment 
Period  End 


04/13/06  71  FR  19131 
06/12/06 

10/24/08  73  FR  63583 
12/23/08 


Regulatory  Flexibility  Analysis 
Required:  Yes 


Agency  Contact:  Richard  H.  Mathews, 
Chief  of  Standards  Development  and 
Review  Branch,  Department  of 
Agriculture,  Agricultural  Marketing 
Service,  1400  Independence  Avenue 
SW,  Washington,  DC  20250 
Phone:  202  720-3252 
Fax:  202  205-7808 
Email:  richard.mathews@usda.gov 


RIN:  0581-AC57 


131.  NATIONAL  ORGANIC  PROGRAM: 
DAIRY  REPLACEMENT  ANIMALS 
(LIVESTOCK)  (TM-07-03) 

Legal  Authority:  7  USC  6501 
Abstract:  The  National  Organic 
Program  (NOP)  is  administered  by  the 
Agricultural  Marketing  Service  (AMS). 
Under  the  NOP,  AMS  established 
national  standards  for  the  production 


and  handling  of  organically  produced 
products.  Since  implementation  of  the 
NOP,  some  members  of  the  public  have 
advocated  for  amending  the  regulations 
for  sourcing  dairy  replacement  animals. 
They  have  asserted  that  the  current 
regulatory  language  on  sourcing  dairy 
replacement  animals  lacks  clarity,  has 
established  an  inequitable  two  track 
system,  and  has  harmed  organic  dairy 
producers  by  creating  an  environment 
that  has  prevented  the  development  of 
a  market  for  organic  dairy  replacement 
animals.  They  seek  amendment  to  the 
regulations  to  require  that  once  a  dairy 
operation  has  converted  to  organic 
production  all  future  animals  be 
organic  from  the  last  third  of  gestation. 

Timetable: 

Action  Date  FR  Cite 

NPRM  047ob/09 

Final  Action  01  /00/1 0 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Richard  H.  Mathews, 
Chief  of  Standards  Development  and 
Review  Branch,  Department  of 
Agriculture,  Agricultural  Marketing 
Service,  1400  Independence  Avenue 
SW,  Washington,  1X2  20250 
Phone:  202  720-3252 
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Proposed  Rule  Stage 


Fax:  202  205-7808 

Email:  richard.mathews@usda.gov 

RIN:  0581-AC69 


132.  •  MUSHROOM  PROMOTION, 
RESEARCH  AND  CONSUMER 
INFORMATION  ORDER  (FV-08-702) 

Legal  Authority:  7  USC  6101  to  6112 

Abstract:  The  Farm  bill  of  2008 
amends  the  Mushroom  Promotion, 
Research  and  Consumer  Information 


Act  of  1990  by  changing  the  number 
of  regions  for  nominations  pmposes 
from  four  to  three;  adjusting  the 
number  of  pounds  required  to  appoint 
members  to  the  Mushroom  Council; 
and  to  allow  for  the  development  of 
good  agricultural  and  good  handling 
practices. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

Final  Action  04/00/09 


Regulatory  Flexibility  Anaiysis 
Required:  Yes 

Agency  Contact:  Sonia  Jimenez, 
Marketing  Specialist,  Department  of 
Agriculture,  Agricultural  Marketing 
Service,  South  Building,  P.O.  Box 
96456,  Washington,  DC  20050-6456 
Phone;  202  720-9915 
Fax:  202  205-2800 
Email:  sonia.jimenez@usda.gov 

RIN:  0581-AC82 


Department  of  Agriculture  (USDA)  Final  Rule  Stage 

Agricultural  Marketing  Service  (AMS) 


133.  MANDATORY  COUNTRY  OF 
ORIGIN  LABELING  OF  BEEF,  PORK, 
LAMB,  RSH,  PERISHABLE 
AGRICULTURAL  COMMODITIES,  AND 
PEANUTS  (LS-07-0081) 

Legal  Authority:  7  USC  1621  through 
1627,  Agricultural  Marketing  Act  of 
1946 

Abstract:  The  Farm  Security  and  Rural 
Investment  Act  of  2002  (Farm  Bill) 

(Pub.  L.  107-171)  and  the  2002 
Supplemental  Appropriations  Act  (2002 
Appropriations)  (Pub.  L.  107-206) 
amended  the  Agricultural  Marketing 
Act  of  1946  (Act)  (7  U.S.C.  1621  et  seq.) 
to  require  retailers  to  notify  their 
customers  of  the  country  of  origin  of 
covered  commodities  beginning 
September  30,  2004.  Covered 
commodities  include  muscle  cuts  of 
beef  (including  veal),  lamb,  and  pork; 
ground  beef,  ground  lamb,  and  ground 
pork;  farm-raised  fish  and  shellfish; 
wild  fish  and  shellfish;  perishable 
agricultural  commodities;  and  peanuts. 
The  FY  2004  Consolidated 
Appropriations  bill  (2004 
Appropriations)  (Pub.  L.  108-199) 
delayed  implementation  of  mandatory 
Country  of  Origin  Labeling  (COOL)  for 
all  covered  commodities  except  wild 
and  farm-raised  fish  and  shellfish  until 
'  September  30,  2006.  The  FY  2006 
Agriculture  Appropriations  Bill  further 
delayed  the  implementation  date  for 
other  covered  commodities  until 
September  30,  2008. 

Timetable: 

Action  Date  FR  Cite 

NPRM  10/30/03  68  FR  61 944 

NPRM  Comment  1 2/29/03 

Period  End 

Interim  Final  Rule  10/05/04  69  FR  59708 


Action 

Date 

FR  Cite 

Interim  Final  Rule 

01/03/05 

Comment  Period 
End 

Interim  Final  Rule 

04/04/05 

Effective 

Comment  Period 

11/27/06 

71  FR  68431 

Extended 

Comment  Period  End 

02/26/07 

Comment  Period 

06/20/07 

72  FR  33851 

Extended 

Comment  Period  End 

08/20/07 

Interim  Final  Rule 

08/01/08 

73  FR  45105 

Interim  Final  Rule 

08/30/08 

73  FR  45106 

Comment  Period 
End 

Final  Action 

12/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Erin  Morris, 
Department  of  Agriculture,  Agricultural 
Marketing  Service,  14th  and 
Independence  Avenue  SW, 

Washington,  DC  20250 
Phone;  202  720-5131 
Email:  erin.morris@usda.gov 

RIN:  0581-AC26 


134.  •  DAIRY  IMPORT  ASSESSMENTS 
(DA-08-07) 

Legal  Authority:  7  USC  4501  to  4513 

Abstract:  The  Agricultural  Marketing 
service  is  establishing  a  dairy  import 
assessment  program  as  required  by  law. 
This  action  is  in  conformance  the  Food, 
Conservation,  and  Energy  Act  of  2008 
(Farm  Bill).  The  Farm  Bill  mandates 
that  the  Dairy  Promotion  and  Research 
Order  be  amended  to  implement  an 
assessment  on  imported  dairy  products 
to  fund  promotion  and  research,  and 
allow  for  importer  representation  on 


the  National  Dairy  Promotion  and 
Research  Board. 

Timetable: 

Action  Date  FR  Cite 

Interim  Final  Rule  1 1/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Whitney  Rick, 
Promotion  and  Research  Branch  Chief, 
Department  of  Agriculture,  Agricultural 
Marketing  Service,  1400  Independence 
Avenue  SW,  Washington,  DC  20250 
Phone:  202  720-6909 
Fax:  202  720-0285 
Email:  whitney.rick@usda.gov 

RIN:  0581-AC87 


135.  •  SPECIALTY  CROP  BLOCK 
GRANT  PROGRAM  (FARM  BILL) 

Legal  Authority:  7  USC  1621 

Abstract:  The  Agricultural  Marketing 
Service  is  establishing  regulations  to 
administer  the  Special  Crop  Block 
Grant  Program  (SCBGP)  to  enhance  the 
competitiveness  of  specialty  crops.  The 
interim  final  rule  is  intended  to 
establish  eligibility  and  application 
requirements,  the  review  and  approval 
process,  and  grant  administration 
procedures  for  SCBGP.  The  SCBGP  is 
authorized  under  section  101  of  the 
Specialty  Crops  Competitiveness  Act  (7 
U.S.C.  1621  note)  and  amended  un  the 
Food,  Conservation,  and  Energy  Act  of 
2008.  Section  101  direction  the 
Secretary  of  Agriculture  to  make  grants 
available  to  States. 

Timetable: 

Action  Date  FR  Cite 

Interim  Final  Rule  09/04/08  73  FR  51585 
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Final  Rule  Stage 


Action  Date  FR  Cite 

Interim  Final  Rule  09/05/08 

Effective 

Final  Action  01/00/09 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Trista  Etzig,  Project 
Manager,  Department  of  Agriculture, 
Agricultural  Marketing  Service,  Room 
2086-South,  STOP  0243,  1400 


Independence  Avenue  SW, 
Washington,  DC  20250 
Phone:  202  690-4942 
Email:  trista.etzig@usda.gov 

RIN:  0581-AC88 


Department  of  Agriculture  (USDA)  Long-Term  Actions 

Agricultural  Marketing  Service  (AMS) 


136.  NATIONAL  ORGANIC  PROGRAM: 
ADD  STANDARDS  FOR  THE  ORGANIC 
CERTIFICATION  OF  WILD  CAPTURED 
AQUATIC  ANIMALS,  (TM-01-08) 

Legal  Authority:  7  USC  6501  through 
6522 

Abstract:  The  Agricultural  Marketing 
Service  (AMS)  is  revising  regulations 
pertaining  to  labeling  of  agricultural 
products  as  organically  produced  and 
handled  (7  CFR  part  205).  The  term 
“aquatic  animal”  will  be  incorporated 
in  the  definition  of  livestock  to 
establish  production  and  handling 
standards  for  operations  that  capture 
aquatic  animals  from  the  wild. 
Production  standards  for  operations 
producing  aquatic  animals  will 
incorporate  requirements  for  livestock 
origin,  feed  ration,  health  care,  living 
conditions,  and  recordkeeping. 

Handling  standards  for  such  operations 
will  address  prevention  of  commingling 
of  organically  produced  commodities 
and  prevention  of  contact  between 
organically  produced  and  prohibited 
substances. 


Timetable: 

Action  Date  FR  Cite 

ANPRM  12/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Richard  H.  Mathews 
Phone:  202  720-3252 
Fax:  202  205-7808 
Email:  richard.mathews@usda.gov 

RIN:  0581-AB97 


137.  NATIONAL  ORGANIC  PROGRAM, 
SUNSET  (2011)(CROPS  AND 
PROCESSING)  (TM-07-14) 

Legal  Authority:  7  USC  6501 

Abstract:  The  Agricultural  Marketing 
Service  (AMS)  is  amending  regulations 
pertaining  to  the  National  List  of 
Allowed  and  Prohibited  Substances.  As 
required  by  the  National  Organic  Foods 
Production  Act  of  1990,  the  allowed 
use  of  the  12  synthetic  and  non¬ 
synthetic  substances  in  organic 
production  and  handling  will  expire  on 


September  12,  2001.  The  AMS 
published  an  advance  notice  of 
proposed  rulemaking  to  make  the 
public  aware  of  this  requirement.  AMS 
believes  that  public  comment  is 
essential  in  the  review  process  to 
determine  vvhether  these  substances 
should  continue  to  be  allowed  or 
prohibited  in  the  production  and 
handling  of  organic  agricultural 
products. 

Timetable: 

Action  Date  FR  Cite 

ANPRM  03/14/08  73  FR  13795 

ANPRM  Comment  05/13/08 
Period  End 

NPRM  10/00/10 

Final  Action  08/00/1 1 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Richard  H.  Mathews 
Phone:  202  720-3252 
Fax:  202  -205-7808 
Email:  richard.mathews@usda.gov 

RIN:  0581-AC77 


Department  of  Agriculture  (USDA)  Completed  Actions 

Agricultural  Marketing  Service  (AMS) 


138.  MANDATORY  REPORTING  FOR 
DAIRY  PROGRAMS  (DA-Oe-07) 

Legal  Authority:  PL  106-532 

Abstract:  The  Agricultural  Marketing 
Service  is  proposing  to  establish  a 
Dairy  Product  Mandatory  Reporting 
Program.  The  program  would:  (1) 
Require  persons  engaged  in 
manufacturing  dairy  products  to 
provide  the  Department  of  Agriculture 
certain  information  including  price, 
quantity,  and  moisture  content  of  dairy 
products  sold  by  tbe  manufacturer  and 
(2)  require  manufacturers  and  other 
persons  storing  dairy  products  to  report 
to  USDA  information  on  the  quantity 
of  dairy  products  stored. 


Completed: 

Reason  Date  FR  Cite 

Final  Action  06/17/08  73  FR  34175 

Final  Action  Effective  06/22/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  John  Mengel 
Phone:  202  720-4664 
Email:  john.mengel@usda.gov 
RIN:  0581-AC66 


139.  NATIONAL  ORGANIC  PROGRAM, 
SUNSET  (2008)  (TM-07-12) 

Legal  Authority:  7  USC  6501 
Abstract:  This  rule  pertains  to  The 
Agricultural  Marketing  Services’ 


National  Organic  Program.  This 
amendment  announces  the  sunset  of  11 
exempted  substance  and  1  prohibited 
substance  added  to  the  National  List. 
This  rule  also  begins  the  public 
comment  process  on  whether  the 
identified  existing  exemptions  or 
prohibitions  should  be  continued. 
Finally,  this  rule  discusses  how  the 
NOP  will  manage  the  sunset  review 
and  renewal  process. 

Completed: 

Reason  Date  FR  Cite 

NPRM  07/14/08  73  FR  40194 

Final  Rule  10/09/08  73  FR  59479 

Final  Rule  Effective  11/03/08 


71312 


Federal  Register / Vol.  73,  No.  227 /Monday,  November  24,  2008 /Unified  Agenda 


USDA— AMS 


Completed  Actions 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Richard  H.  Mathews 
Phone:  202  720-3252 
Fax:  202  205-7808 
Email:  richard.mathews@usda.gov 

RIN:  0581-AC76 


140.  •  FEDERAL  MILK  MARKETING 
ORDERS  (DA-08-04) 

Legal  Authority:  7  USC  601  to  674  and 
7253 

Abstract:  This  document  informs 
interested  parties  of  a  final  rule  that 
the  Agricultural  Marketing  Service  will 
publish  establishing  “Rules  of  Practice” 
for  the  Federal  Milk  Marketing  Order 
rulemeiking  process.  This  document  is 
being  published  as  a  result  of 
legislation  enacted  by  the  Food, 
Conservation,  and  Energy  Act  of  2008 
(Farm  Bill). 


Timetable: 

Action  Date  FR  Cite 

Final  Action  08/20/08  73  FR  49085 

Final  Action  Effective  08/20/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  William  Richmond, 
Marketing  Specialist,  Department  of 
Agriculture,  Agricultural  Marketing 
Service,  1 400  Independence  Avenue 
SW,  Washington,  DC  20250 
Phone:  202  691-8041 
Fax:  202  690-0552 
Email:  william.richmond@usda.gov 

RIN:  0581-AC85 


141.  •  DAIRY  FORWARD  PRICING 
PROGRAM  (DC-08-05) 

Legal  Authority:  PL  110-246 


Abstract:  The  Agricultural  Marketing 
Service  is  establishing  a  program  for 
producers  and  cooperative  associations 
to  enter  voluntarily  into  forward  price 
contracts  with  handlers  for  milk  used 
for  Class  II,  III,  or  IV  purposes. 

Timetable: 

Action  Date  FR  Cite 

Final  Action  10/31/08  73  FR  64868 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  John  Mengel,  Chief 
Economist,  Department  of  Agriculture, 
Agricultural  Marketing  Service,  1400 
Independence  Avenue  SW, 
Washington,  DC  20250 
Phone:  202  720-4664 
Email:  john.mengel@usda.gov 

RIN:  0581-AC86 

BILLING  CODE  3410— 02— S 


'  Department  of  Agriculture  (USDA) 
Farm  Service  Agency  (FSA) 


142.  •  EMERGENCY  FOREST 
RESTORATION  PROGRAM 

Legal  Authority:  PL  110-246 

Abstract:  We  are  adding  a  new  subpart 
to  the  regulations  in  7  CFR  part  701 
to  implement  the  Emergency  Forest 
Restoration  Program  (EFRP)  which  was 
authorized  by  the  2008  Farm  Bill.  EFRP 
will  provide  cost-share  funding  to 
owner  of  nonindustrial  private  forest 
land  to  restore  the  land  after  the  land 
is  damaged  by  a  natural  disaster.  The 
damaged  land  must  have  had  a  tree 
cover  immediately  before  the  natural 
disaster. 

The  2008  Farm  Bill  authorized  such 
funds  as  may  be  necessary  to  be 
appropriated  to  carry  out  this  program; 
the  appropriated  amounts  are  to  remain 
available  until  expended. 

Timetable: 

Action  Date  FR  Cite 

NPRM  1 1/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Deirdre  Holder, 
Director,  Regulatory  Review  Group, 
Department  of  Agriculture,  Farm 
Service  Agency,  1400  Independence 
Avenue  SW,  Washington,  DC 
20250-0572 
Phone:  202  205-5851 


Fax:  202  720-5233 

Email:  deirdre.holder@wdc.usda.gov 

RIN:  0560-AH89 


143.  •  BIOMASS  CROP  ASSISTANCE 
PROGRAM 

Legal  Authority:  PL  110-246 

Abstract:  We  are  adding  a  new 
regulation  to  implement  the  Biomass 
Crop  Assistance  Program  (BCAP)  as 
required  by  the  2008  Farm  Bill.  We  will 
collaborate  with  USDA/Rural 
Development  (RD),  private  industry, 
agricultural  and  forest  land  owners  to 
support  the  evaluation  and  selection  of 
BCAP  project  areas.  BCAP  project  areas 
must  include  a  commitment  to  use 
local  production;  evidence  of  sufficient 
equity  (if  the  facility  is  not  operational 
at  time  of  proposal);  anticipated 
economic  impacts;  opportunities  for 
local  ownership;  the  participation  rate 
by  beginning  and  socially 
disadvantaged  farmers  and  ranchers; 
the  impact  on  soil,  water,  and  related 
resources;  and  the  variety  in  biomass 
production  approaches.  FSA  will 
partner  with  RD,  which  has  jcapability 
and  responsibility,  including  the 
potential  for  providing  funding  for 
proposed  biomass  conversion  facility, 
regarding  BCAP  project  area  evaluation 
and  selection.  After  BCAP  project  area 


Proposed  Rule  Stage 


selection,  FSA,  acting  on  behalf  of 
Commodity  Credit  Corporation  (CCC), 
may  enter  into  contracts  with  BCAP 
project  area  producers  for  a  term  of  up 
to  5  years  for  annual  and  perennial 
crops  and  up  to  15  years  for  woody 
biomass. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Deirdre  Holder, 

Director,  Regulatory  Review  Group, 

Department  of  Agriculture,  Farm 

Service  Agency,  1400  Independence 

Avenue  SW,  Washington,  DC 

20250-0572 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  deirdre.holder@wdc.usda.gov 

RIN:  0560-AH92 


144.  •  FARM  LOAN  PROGRAMS  LOAN 
MAKING  ACTIVITIES 

Legal  Authority:  PL  110-246 

Abstract:  The  proposed  rule  will 
implement  the  provisions  of  the  2008 
Farm  Bill  that  affect  Farm  Loan 
Programs  (FLP)  Loan  Making  Division 
(LMD);  there  is  discretion  involved  in 
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Proposed  Rule  Stage 


the  implementation.  The  sections  being 
implemented  are;  5001,  Direct  Loans, 
5005,  Beginning  Fanner  or  Rancher  and 
Socially  Disadvantaged  farmer  or 
Rancher  Contract  Land  Sales  Program 
Down  Payment  Loan  Program,  5101, 
Farming  Experience  as  an  Eligibility 
Requirement,  5201,  Eligibility  of  Equine 
Farmers  and  Ranchers  for  Emergency 
Loans,  5301,  Beginning  Farmer  and 
Rancher  Individual  Development 
Accounts  Pilot  Program,  5501,  Loans  to 
Purchase  Highly  Fractionated  Land. 
Required  changes  are: 

Any  farm  experience,  without  regard  to 
time  elapsing  between  farm 
experiences,  will  be  considered  in 
determining  whether  a  loan  applicant 
meets  experience  requirements  for 
direct  ownership  loan  eligibility. 

The  Beginning  Farmer  or  Rancher  and 
Socially  Disadvantaged  Farmer  or 
Rancher  Contract  Land  Sales  Program 
Down  Payment  Loan  pilot  program 
initiated  in  the  2002  Farm  Bill  will  be 
permanent.  Program  eligibility  is 
expanded  to  socially  disadvantaged 
farmers  in  addition  to  beginning 
farmers.  The  program  is  similar  to  the 
pilot  but  expands  to  provide  a 
guarantee  of  90  percent  of  principal 
and  interest  in  addition  to  the  prompt 
payment  guarantee  provided  under  the 
pilot.  A  transition  period  is  authorized 
but  all  changes  must  be  in  place  for 
fiscal  year  2011. 

Any  farm  experience,  no  matter  when 
it  occurred,  must  be  considered  in 
determining  whether  a  loan  applicant 
meets  experience  requirements  for 
direct  operating  loan  eligibility. 

For  emergency  disaster  loans,  the 
definition  of  a  farmer  or  rancher 
includes  equine  farmers  or  ranchers, 
making  equine  farmers  and  ranchers 
potentially  eligible  for  these  loans. 

A  Beginning  Farmer  and  Rancher 
Individual  Development  Accounts  5 
year  pilot  program  will  be  established 
in  at  least  15  States.  The  program 
entails  FSA  making  grants  to  qualified 
non-profit  organizations  who  then 
deliver  the  program  to  eligible 
participants.  Grantees  must  match  50 
percent  of  the  grant  received.  Under  the 
program,  qualified,  low-income 
beginning  farmers  or  prospective 
beginning  farmers  would  establish 
saving  accounts  with  a  monthly  deposit 
plan  administered  by  the  grantees.  The 
program  funds  match  must  the 
participants’  deposits  at  a  minimum  of 
100  percent  and  a  maximum  of  200 


percent.  Participants  must  use  the 
savings  account  funds  toward  the 
purchase  of  farmland,  livestock,  or 
similar  farm  start-up/operating 
expenses.  The  program  must  be 
operated  by  and  in  conjunction  with 
FSA  farm  loan  programs.  The  initial 
applications  for  the  program  must  be 
approved  no  more  than  one  year  after 
the  law  is  enacted.  The  program  is  not 
mandatory;  an  appropriation  of  up  to 
$5  million  annually  is  authorized  to 
fund  the  program. 

Individual  tribal  members  will  be 
allowed  to  qualify  for  Indian  Land 
Acquisition  loans. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Deirdre  Holder, 

Director,  Regulatory  Review  Group, 

Department  of  Agriculture,  Farm 

Service  Agency,  1400  Independence 

Avenue  SW,  Washington,  DC 

20250-0572 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  deirdre.holder@wdc.usda.gov 

RIN:  0560-AI03 


145.  •  CONSERVATION  LOAN 
GUARANTEE  PROGRAM 

Legal  Authority:  PL  110-246 

Abstract:  The  proposed  rule  will 
implement  the  provisions  of  the  2008 
Farm  Bill  that  affect  Farm  Loan 
Programs  (FLP)  Loan  Making  Division 
(LMD);  there  is  discretion  in  how 
several  of  the  provisions  are 
implemented.  The  section  being 
implemented  is  5002,  Conservation 
Loan  and  Loan  Guarantee. 
Implementation  of  this  provision  will 
create  a  new  direct  and  guaranteed  loan 
program  direct  at  assisting  farmers  in 
implementing  conservation  practices. 

The  rule  establishes  a  new  loan  and 
loan  guarantee  program  to  finance 
qualifying  conservation  projects.  All 
guarantees  will  be  at  75  percent  of  the 
loan  amount.  The  applicant  must  have 
an  acceptable  conservation  plan  that 
includes  the  project(s)  to  be  financed. 
Preference  is  given  to  beginning  farmer 
and  socially  disadvantaged  applicants, 
conversion  to  sustainable  or  organic 
production  practices,  and  compliance 
with  highly  erodible  land  conservation 


requirements.  Eligibility  for  the 
program  is  not  restricted  to  those  who 
cannot  get  credit  elsewhere.  The 
program  is  not  mandatory; 
appropriations  are  authorized. 

Timetable: 

Action  Date  FR  Cite 

NPRM  08/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Deirdre  Holder, 

Director,  Regulator^'  Review  Group, 

Department  of  Agriculture,  Farm 

Service  Agency,  1400  Independence 

Avenue  SW,  Washington,  DC 

20250-0572 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  deirdre.holder@wdc.usda.gov 

RIN:  0560-AI04 


146.  •  LOAN  SERVICING;  FARM  LOAN 
PROGRAMS 

Legal  Authority:  PL  110-246 

Abstract:  The  2008  Farm  Bill  requires 
several  changes  to  the  Farm  Service 
Agency  (FSA)  Farm  Loan  Program 
(FLP)  loan  servicing  regulations.  The 
Agency  proposes  the  following 
revisions:  An  overall  plan  will  be 
established  to  insure  that  borrowers  can 
be  transitioned  to  private  credit  in  the 
shortest  timeframe  practicable.  At 
present,  FSA  monitors  the  status  of  all 
borrowers  to  determine  if  graduation  is 
possible.  The  2008  Farm  Bill 
emphasizes  this  responsibility  and 
insures  that  FSA  uses  all  the  tools 
available  to  graduate  borrowers  to 
commercial  credit  as  soon  as  they  can 
financially  do  s6.  In  2007,  over  2,500 
direct  borrowers  (about  3.7  percent  of 
the  portfolio)  graduated  to  commercial 
credit.  The  Agency  believes  graduation 
will  continue  in  the  3  to  5  percent 
range  and  is  dependant  on  the  overall 
farm  economy. 

The  right  of  an  FSA  borrower-owner  to 
purchase  leased  property  under 
Homestead  Protection  will  be  extended 
beyond-the  borrower-owner  to  the 
immediate  family.  Currently,  the 
Agency  only  has  38  properties  in 
Homestead  Protection. 

Acceleration  and  foreclosure  will  be 
suspended  on  borrowers  who  file  a 
claim  of  program  discrimination  against 
the  Department  or  have  a  claim 
pending.  Interest  accrual  and  offset  will 
also  be  suspended  during  the  time  of 
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Proposed  Rule  Stage 

moratorium.  If  the  borrower  does  not 
prevail  in  the  claim,  the  interest  which 
would  have  accrued  during  the 
moratorium  will  be  due  and  offset  on 
the  account  will  be  reestablished. 

Timetable: 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Deirdre  Holder, 
Director,  Regulatory  Review  Group, 
Department  of  Agriculture,  Farm 
Service  Agency,  1400  Independence 
Avenue  SW,  Washington,  DC 

Phone:  202  205-5851 

Fax:  202  720-5233 

Email:  deirdre.holder@wdc.usda.gov 

RIN:  0560-AI05 

BILLING  CODE  3410— 05— S 

Action  Date  FR  Cite 

NPRM  01/00/09 

20250-0572 

. 

Department  of  Agriculture  (USDA) 

Animal  and  Plant  Health  Inspection  Service  (APHIS) 

Proposed  Rule  Stage 

147.  ANIMAL  WELFARE; 
REGULATIONS  AND  STANDARDS 
FOR  BIRDS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
1  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0579-AC02 


148.  IMPORTATION  OF  PLANTS  FOR 
PLANTING;  ESTABLISHING  A  NEW 
CATEGORY  OF  PLANTS  FOR 
PLANTING  NOT  AUTHORIZED  FOR 
IMPORTATION  PENDING  RISK 
ASSESSMENT  (RULEMAKING 
RESULTING  FROM  A  SECTION  610 
REVIEW) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
2' in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  057g-AC03 


149.  TUBERCULOSIS  IN  CATTLE; 
IMPORT  REQUIREMENTS  FOR 
ROPING  STEERS 

Legal  Authority:  7  USC  1622;  7  USC 
8301  to  8317;  21  USC  136  and  136a; 

31  USC  9701 

Abstract:  This  rulemaking  would 
amend  the  animal  importation 
regulations  to  require  additional 
tuberculosis  testing  of  sleers  and 
spayed  heifers  that  may  be  used  as 
rodeo  cattle.  The  current  regulations  do 
not  distinguish  between  steers  and 
spayed  heifers  imported  as  feeders  from 
those  to  be  used  as  rodeo  cattle.  Steers 
and  spayed  heifers  used  as  rodeo  cattle 
are  often  maintained  longer  than  feeder 
cattle  and  generally  come  into  contact 
with  other  cattle  in  more  locations  than 
do  steers  and  spayed  heifers  imported 
for  feeding  purposes.  The  longer  the 
lifespan  of  an  animal,  the  greater  the 
chances  are  that,  if  exposed  to 
tuberculosis,  it  will  contract  the 


disease,  develop  generalized  disease, 
and  spread  it  to  other  animals.  The  risk 
of  tuberculosis  spread  is  also  increased 
by  the  number  of  animals  that  are 
exposed  to  a  tuberculosis-infected 
animal. 


Timetable: 


Action 

Date 

FR  Cite 

Interim  Final  Rule 

07/20/04 

69  FR  43283 

Interim  Final  Rule 
Effective 

08/19/04 

Interim  Final  Rule 
Comment  Period 
End 

09/20/04 

Interim  Rule; 
Withdrawal 

08/12/04 

69  FR  49783 

Interim  Rule; 
Withdrawal  Effective 

08/12/04 

NPRM 

08/24/04 

69  FR  51960 

NPRM  Comment 
Period  End 

10/25/04 

NPRM;  Withdrawal 
and  Reproposal 

03/00/09 

NPRM  Comment 

05/00/09 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 


Agency  Contact:  Francisco 
Collazo-Mattei,  Assistant  Director, 
Ruminant  Health  Programs,  National 
Center  for  Animal  Health  Programs,  VS, 
Department  of  Agriculture,  Animal  and 
Plant  Health  Inspection  Service,  4700 
River  Road,  Unit  43,  Riverdale,  MD 
20737 

Phone:  301  734-6954 
RIN:  0579-AC50 


150.  BOVINE  SPONGIFORM 
ENCEPHALOPATHY;  IMPORTATION 
OF  BOVINES  AND  BOVINE 
PRODUCTS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
3  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0579-AC68 


151.  HANDLING  OF  ANIMALS; 
CONTINGENCY  PLANS 

Legal  Authority:  7  USC  2131  to  2159 

Abstract:  This  rulemaking  would 
amend  the  Animal  Welfare  Act 
regulations  to  add  requirements  for 
contingency  planning  and  training  of 
personnel  by  research  facilities  and  by 
dealers,  exhibitors,  intermediate 
handlers,  and  carriers.  We  are 
proposing  these  requirements  because 
we  believe  all  licensees  and  registrants 
should  develop  a  contingency  plan  for 
all  animals  regulated  under  the  Animal 
Welfare  Act  in  an  effort  to  better 
prepare  for  potential  disasters.  This 
action  would  heighten  the  awareness  of 
licensees  and  registrants  regarding  their 
responsibilities  and  help  ensure  a 
timely  and  appropriate  response  should 
an  emergency  or  disaster  occur. 

Timetable: 

Action  Date  FR  Cite 

NPRM  10/23/08  73  FR  63085 

NPRM  Comment  12/22/08 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Jodie  Kulpa-Eddy, 
Staff  Veterinarian,  Animal  Care, 
Department  of  Agriculture,  Animal  and 
Plant  Health  Inspection  Service,  4700 
River  Road,  Unit  84,  Riverdale,  MD 
20737 

Phone:  301  734-7833 
RIN:  0579-AC69 
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152.  PHYTOSANITARY  CERTIFICATES 
FOR  IMPORTED  FRUITS  AND 
VEGETABLES 

Legal  Authority:  7  USC  450;  .7  USC 
7701  to  7772;  7  USC  7781  to  7786;  21 
USC  136  and  136a 
Abstract:  Currently  APHIS  does  not 
require  a  phjdosanitary  certificate  to 
accompany  fruits  and  vegetables 
imported  into  the  United  States  except 
for  certain  fruits  and  vegetables  grown 
in  designated  foreign  regions.  This  rule 
will  require  that  a  phytosanitary 
certificate  accompany  noncommercial 
consignments  of  fresh  fruits  and 
vegetables  imported  into  the  United 
States  by  air  passengers. 

Timetable: 

Action  Date  FR  Cite 

NPRM  08/29/01  66  FR  45637 

NPRM  Comment  10/29/01 

Period  End 

NPRM;  Availability  of  05/24/06  71  FR  29846 
Risk  Assessment 
NPRM;  Availability  of  07/24/06 
Risk  Assessment 
Comment  Period 
End 

Final  Rule  03/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Evelia  Sosa,  Senior 
Staff  Officer,  Quarantine  Policy 
Analysis  and  Support,  PPQ, 

Department  of  Agriculture,  Animal  and 
Plant  Health  Inspection  Service,  4700 
River  Road,  Unit  140,  Riverdale,  MD 
20737-1236 
Phone:  301  734-8295 

RIN:  0579-AB18 

153.  PHYTOPHTHORA  RAMORUM; 
QUARANTINE  AND  REGULATIONS 

Legal  Authority:  7  USC  7701  to  7772; 

7  USC  7781  to  7786 

Abstract:  This  action  will  amend  the 
Phytophthora  ramorum  regulations  to 
make  the  regolations  consistent  with  a 
Federal  Order  issued  by  APHIS  in 
December  2004  that  established 
restrictions  on  the  interstate  movement 
of  nursery  stock  from  nurseries  in 
nonquarantined  counties  in  California, 
Oregon,  and  Washington.  This  action 
will  also  update  conditions  for  the 
movement  of  regulated  articles  of 
nursery  stock  from  quarantined  areas, 
as  well  as  restrict  the  interstate 
movement  of  all  other  nursery  stock 
from  nurseries  in  quarantined  areas.  We 
are  also  updating  the  list  of  plants 


regulated  because  of  P.  ramorum  and 
the  list  of  areas  that  are  quarantined 
for  P.  ramorum  and  making  other 
miscellaneous  revisions  to  the 
regulations.  These  actions  are  necessary 
to  prevent  the  spread  of  P.  ramorum 
to  noninfested  areas  of  the  United 
States.  We  will  continue  to  update  the 
regulations  through  additional 
rulemakings  as  new  scientific 
information  on  this  pathogen  becomes 
available. 

Timetable: 

Action  Date  FR  Cite 

Interim  Final  Rule  02/27/07  72  FR  8585 

Interim  Final  Rule  02/27/07 

Effective 

Interim  Final  Rule  04/30/07 

Comment  Period 
End 

Final  Rule  03/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Jonathan  Jones, 
National  Phytophthora  Ramorum 
Program  Manager,  Pest  Detection  and 
Management  Programs,  PPQ, 
Department  of  Agriculture,  Animal  and 
Plant  Health  Inspection  Service,  4700 
River  Road,  Unit  160,  Riverdale,  MD 
20737 

Phone:  301  734-8247 
RIN:  0579-AB82 

154.  INTERSTATE  MOVEMENT  OF 
SHEEP  AND  GOATS;  APPROVED 
LIVESTOCK  FACILITIES, 
IDENTIFICATION,  AND 
RECORDKEEPING  REQUIREMENTS 

Legal  Authority:  7  USC  8301  to  8317 

Abstract:  This  rulemaking  will  amend 
the  regulations  regarding  the  interstate 
movement  of  animals  to  require 
livestock  facilities  that  handle  sheep  or 
goats  in  interstate  commerce  to  be 
approved  by  APHIS.  These  will  include 
stockyards,  livestock  markets,  buying 
stations,  concentration  points,  or  any 
other  premises  where  sheep  or  goats  in 
interstate  commerce  are  assembled. 
APHIS’  approval  will  be  contingent  on 
the  facility  operator  meeting  certain 
minimum  standards  and  other 
conditions  relating  to  the  receipt, 
handling,  and  release  of  sheep  and 
goats  at  the  facility,  as  well  as 
complying  with  certain  animal 
identifrcation  and  recordkeeping 
requirements.  The  standards  and  other 
conditions  will  be  based,  in  part,  on 
recently  implemented  regulations 


relating  to  the  interstate  movement  of 
sheep  and  goats  in  order  to  control  the 
spread  of  scrapie,  a  serious  disease  of 
sheep  and  goats.  This  rule  will  provide 
for  the  establishment  of  standards  for 
the  approval  of  livestock  facilities  that 
handle  sheep  or  goats  in  interstate 
commerce. 

Timetable: 

Action  Date  FR  Cite 

NPRM  08/26/04  69  FR  52451 

NPRM  Comment  10/25/04 

Period  End 

Final  Rule  03/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Diane  Sutton,  Senior 
Staff  Veterinarian,  National  Center  for 
Animal  Health  Programs,  VS, 
Department  of  Agriculture,  Animal  and 
Plant  Health  Inspection  Service,  4700 
River  Road,  Unit  43,  Riverdale,  MD 
20737-1235 
Phone:  301  734-6954 

RIN:  0579-AB84 

155.  BOLL  WEEVIL;  QUARANTINE 
AND  REGULATIONS 

Legal  Authority:  7  USC  7701  to  7772; 

7  USC  7781  to  7786 

Abstract:  This  action  will  establish 
domestic  boll  weevil  regulations  that 
will  restrict  the  interstate  movement  of 
regulated  articles  within  regulated  areas 
and  from  regulated  areas  into  or 
through  nonregulated  areas  in 
commercial  cotton  producing  States. 
The  regulations  will  help  prevent  the 
artificial  spread  of  boll  weevil  into 
noninfested  areas  of  the  United  States 
and  the  reinfestation  of  areas  from 
which  the  boll  weevil  has  been 
eradicated. 

Timetable: 

Action  Date  FR  Cite 

NPRM  10/31/06  71  FR  63707 

NPRM  Comment  01/02/07 

Period  End 

NPRM  Comment  12/20/06  71  FR  76224 

Period  Extended 
NPRM  Comment  02/01/07 

Period  End 

Final  Rule  03/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  William  Crefenstette, 
National  Coordinator,  Boll  Weevil 
Eradication  Program,  PPQ,  Department 
of  Agriculture,  Animal  and  Plant 
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Health  Inspection  Service,  4700  River 
Road,  Unit  138,  Riverdale,  MD  20737 
Phone:  301  734-8676 

RIN:  0579-AB91 

156.  STANDARDS  FOR  PERMANENT, 
PRIVATELY  OWNED  HORSE 
QUARANTINE  FACILITIES  (SECTION 
610  REVIEW) 

Legal  Authority:  7  USC  1622;  7  USC 
8301  to  8317;  21  USC  136  and  136a; 

31  USC  9701 

Abstract:  This  rulemaking  will 
establish  standards  for  the  approval  of 
permanent,  privately  owned  quarantine 
facilities  for  horses.  We  are  taking  this 
action  because  regional  and  seasonal 
demand  for  quarantine  services  for 
horses  often  exceeds  the  space  available 
at  existing  facilities.  Allowing  imported 
horses  to  be  quarantined  in  permanent, 
privately  owned  quarantine  facilities 
that  meet  these  newly  proposed  criteria 
facilitates  the  importation  of  horses 
while  continuing  to  protect  against  the 
introduction  of  communicable  diseases 
of  horses. 

Timetable: 

Action  Date  FR  Cite 

NPRM 

NPRM  Comment 
Period  End 
Final  Rule 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Ellen  Buck, 

Veterinary  Medical  Officer, 
Import/Export  Animals,  National  Center 
for  Import  and  Export,  VS,  Department 
of  Agriculture,  Animal  and  Plant 
Health  Inspection  Service,  4700  River 
Road,  Unit  39,  Riverdale,  MD 
20737-1231 
Phone:  301  734-8364 

RIN:  0579-AC00 

157.  CITRUS  CANKER; 
COMPENSATION  FOR  CERTIFIED 
CITRUS  NURSERY  STOCK 

Legal  Authority:  7  USC  7701  to  7772; 

7  USC  7781  to  7786 

Abstract:  This  rulemaking  will 
establish  provisions  under  which 
eligible  commercial  citrus  nurseries 
may,  subject  to  the  availability  of 
appropriated  funds,  receive  payments 
for  certified  citrus  nursery  stock 
destroyed  to  eradicate  or  control  citrus 
canker.  The  payment  of  these  funds  is 


necessary  in  order  to  reduce  the 
economic  effects  on  affected 
commercial  citrus  nurseries  that  have 
had  certified  citrus  nursery  stock 
destroyed  to  control  citrus  canker. 

Timetable: 

Action  Date  FR  Cite 

Interim  Final  Rule  06/08/06  71  FR  331 68 

Interim  Final  Rule  06/08/06 

Effective 

Interim  Final  Rule  08/07/06 

Comment  Period 
End 

Affirmation  of  Interim  1 2/00/08 

Final  Rule 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Stephen  Poe,  Senior 
Staff  Officer,  Emergency  and  Domestic 
Programs,  PPQ,  Department  of 
Agriculture,  Animal  and  Plant  Health 
Inspection  Service,  4700  River  Road, 
Unit  137,  Riverdale,  MD  20737-1231 
Phone:  301  734-4387 

RIN:  0579-AC05 

158.  CITRUS  CANKER;  QUARANTINE 
OF  THE  STATE  OF  FLORIDA 

Legal  Authority:  7  USC  7701  to  7772; 

7  USC  7781  to  7786 

Abstract:  This  action  will  amend  the 
citrus  canker  regulations  to  list  the 
entire  State  of  Florida  as  a  quarantined 
area  for  citrus  canker  and  amend  the 
requirements  for  the  movement  of 
regulated  articles  from  Florida  now  that 
the  eradication  of  citrus  canker  in 
Florida  is  no  longer  being  carried  out 
as  an  objective.  It  will  also  amend  the 
regulations  to  allow  regulated  articles 
that  would  not  otherwise  be  eligible  for 
interstate  movement  to  be  moved  to  a 
port  for  immediate  export.  These 
changes  are  necessary  in  light  of  the 
Department’s  determination  that  the 
established  eradication  program  was  no 
longer  a  scientifically  feasible  option  to 
address  citrus  canker. 

Timetable: 

Action  Date  FR  Cite 

Interim  Final  Rule  08/01/06  71  FR  43345 

Interim  Final  Rule  08/01/06 

Effective 

Interim  Final  Rule  1 0/02/06 

Comment  Period 
End 

Technical  Amendment  01/12/07  72  FR  1415 

Final  Rule  04/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 


Agency  Contact:  Stephen  Poe,  Senior 
Staff  Officer,  Emergency  and  Domestic 
Programs,  PPQ,  Department  of 
Agriculture,  Animal  and  Plant  Health 
Inspection  Service,  4700  River  Road, 
Unit  137,  Riverdale,  MD  20737-1231 
Phone:  301  734-4387 

RIN:  0579-AC07 


159.  USER  FEES;  EXPORT 
CERTIFICATION  FOR  PLANTS  AND 
PLANT  PRODUCTS 

Legal  Authority:  7  USC  7701  to  7772; 

7  USC  7781  to  7786;  7  USC  8301  to 
8317;  21  USC  136  and  136a;  49  USC 
80503 

Abstract:  This  rulemaking  will  amend 
the  user  fee  regulations  by  adjusting  the 
fees  charged  for  export  certification  of 
plants  and  plant  products.  We  are 
increasing  these  user  fees  for  fiscal 
years  2008  through  2012  to  reflect  the 
anticipated  costs  associated  with 
providing  these  services  during  each 
year.  This  action  adds  a  new  user  fee 
for  Federal  export  certificates  for  plants 
and  plant  products  that  an  exporter 
obtains  from  a  State  or  county 
cooperator  in  order  to  recover  our  costs 
associated  with  that  service.  Finally, 
the  action  will  make  several 
nonsubstantive  changes  to  the 
regulations  for  clarity.  These  changes 
will  enable  us  to  properly  recover  the 
costs  of  providing  export  certification 
services  for  plants  and  plant  products. 

Timetable: 

Action  Date  FR  Cite 

NPRM  '  06/12/07  72  FR  32223 

NPRM  Comment  08/1 3/07 

Period  End 

Final  Rule  03/00/09  ' 

Regulatory  Flexibility  Anaiysis 
Required:  Yes 

Agency  Contact:  Marcus  McElvaine, 
Senior  Import  Specialist,  PIM,  PPQ, 
Department  of  Agriculture,  Animal  and 
Plant  Health  Inspection  Service,  4700 
River  Road,  Unit  140,  Riverdale,  MD 
20737-1236 
Phone:  301  734^382 

Kris  Caraher,  User  Fee  Section  Head, 
Financial  Management  Division, 
MRPBS,  Department  of  Agriculture, 
Animal  and  Plant  Health  Inspection 
Service,  4700  River  Road,  Unit  54, 
Riverdale,  MD  20737-1232 
Phone:  301  734-5901 


12/13/06  71  FR74827 
02/12/07 

03/00/09 


RIN:  0579-AC22 
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160.  INTRODUCTION  OF  ORGANISMS 
AND  PRODUCTS  ALTERED  OR 
PRODUCED  THROUGH  GENETIC 
ENGINEERING 

Regulatory  Plan:  This  entry  is  Seq.  No. 
4  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0579-AC31 

161.  IMPORTATION  OF  POULTRY  AND 
POULTRY  PRODUCTS  FROM 
REGIONS  AFFECTED  WITH  HIGHLY 
PATHOGENIC  AVIAN  INFLUENZA 

Legal  Authority:  7  USC  1622;  7  USC 
8301  to  8317;  21  USC  136  and  136a 

Abstract:  This  rulemaking  will  amend 
the  regulations  concerning  the 
importation  of  animals  and  animal 
products  to  prohibit  or  restrict  the 
importation  of  birds,  poultry,  and  bird 
and  poultry  products  from  regions  that 
have  reported  the  presence  in 
commercial  birds  or  poultry  of  highly 
pathogenic  avian  influenza  other  than 
subtype  H5N1.  This  action  will 
supplement  existing  prohibitions  and 
restrictions  on  articles  from  regions  that 
have  reported  the  presence  of  exotic 
Newcastle  disease  or  highly  pathogenic 
avian  influenza  subtype  H5N1.  The 
new  restrictions  will  be  almost 
identical  to  those  imposed  on  articles 
from  regions  with  exotic  Newcastle 
disease. 

Timetable: 

Action  Date  FR  Cite 

Interim  Final  Rule  03/00/09 

Interim  Final  Rule  05/00/09 

Comment  Period 
-End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Julia  Punderson, 
Senior  Staff  Veterinarian,  NCIE,  Animal 
Health  Policy  and  Programs,  VS, 
Department  of  Agriculture,  Animal  and 
Plant  Health  Inspection  Service,  4700 
River  Road,  Unit  38,  Riverdale,  MD 
20737 

Phone;  301  734-4356 
RIN:  0579-AC36 

162.  CITRUS  CANKER;  INTERSTATE 
MOVEMENT  OF  REGULATED 
NURSERY  STOCK  FROM 
QUARANTINED  AREAS 

Legal  Authority:  7  USC  7701  to  7772; 

7  USC  7781  to  7786 


Abstract:  This  rulemaking  will  amend 
the  citrus  canker  quarantine  regulations 
to  explicitly  prohibit,  with  limited 
exceptions,  the  interstate  movement  of 
regulated  nursery  stock  from  a 
quarantined  area  and  remove 
calamondin  plants  from  a  protocol 
allowing  the  limited  interstate 
movement  of  calamondin  and  kumquat 
plants.  The  interstate  movement  of 
regulated  nursery  stock  from  an  area 
quarantined  for  citrus  canker  poses  a 
high  risk  of  spreading  citrus  canker 
outside  the  quarantined  area.  This 
action  is  necessary  to  clarify  our 
regulations  and  to  address  the  risk 
associated  with  the  interstate 
movement  of  regulated  nursery  stock 
from  areas  quarantined  for  citrus 
canker. 

Timetable: 

Action  Date  FR  Cite 

Interim  Final  Rule  03/22/07  72  FR  13423 

Interim  Final  Rule  03/16/07 

Effective 

Interim  Final  Rule  05/21/07 

Comment  Period 
End 

Comment  Period  05/23/07  72  FR  28827 

Extended 

Comment  Period  End  06/1 1  /07 
Comment  Period  01/29/08  73  FR  5085 

Reopened 

Comment  Period  End  02/28/08 
Final  Rule  11/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Stephen  Poe,  Senior 
Staff  Officer,  Emergency  and  Domestic 
Programs,  PPQ,  Department  of 
Agriculture,  Animal  and  Plant  Health 
Inspection  Service,  4700  River  Road, 
Unit  137,  Riverdale,  MD  20737-1231 
Phone:  301  734-4387 

RIN:  0579-AC38 

163.  IMPORT/EXPORT  USER  FEES 

Legal  Authority:  5  USC  5542;  7  USC 
1622;  7  USC  8301  to  8317;  21  USC  136 
and  136a;  31  USC  3701;  31  USC  3716 
and  3717;  31  USC  3719;  31  USC  3720A 

Abstract:  This  rulemaking  would 
amend  the  regulations  concerning  user 
fees  for  import-  and  export-related 
services  that  we  provide  for  animals, 
animal  products,  birds,  germplasm, 
organisms,  and  vectors.  We  are 
proposing  increases  in  tho.se  fees  for 
fiscal  years  2009  through  2013  in  order 
to  ensure  that  the  fees  accurately  reflect 
the  anticipated  costs  of  providing  these 


services  each  year.  By  publishing  the 
annual  user  fee  changes  in  advance, 
users  can  incorporate  the  fees  into  their 
budget  planning.  The  user  fees  pay  for 
the  actual  cost  of  providing  these 
services. 

Timetable: 

Action  Date  FR  Cite 

NPRM  06/04/08  73  FR  31771 

NPRM  Comment  08/04/08 

Period  End 

Final  Rule  03/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Inez  Hockaday, 
Director,  Management  Support  Staff, 
VS,  Department  of  Agriculture,  Animal 
and  Plant  Health  Inspection  Service, 
4700  River  Road,  Unit  44,  Riverdale, 
MD  20737-1231 
Phone:  301  734-7517 

Kris  Caraher,  User  Fee  Section  Head, 
Financial  Management  Division, 
MRPBS,  Department  of  Agriculture, 
Animal  and  Plant  Health  Inspection 
Service,  4700  River  Road,  Unit  54, 
Riverdale.  MD  20737-1232 
Phone:  301  734-5901 
RIN:  0579-AC59 


164.  IMPORTATION  OF  CATTLE  FROM 
MEXICO;  ADDITION  OF  PORT  AT  SAN 
LUIS,  ARIZONA 

Legal  Authority:  7  USC  1622;  7  USC 
8301  to  8317;  21  USC  136  and  136a; 

31  USC  9701 

Abstract:  This  rulemaking  will  amend 
the  regulations  regarding  the 
importation  of  cattle  from  Mexico  by 
adding  San  Luis,  AZ,  as  a  port  through 
which  cattle  that  have  been  infested 
with  fever  ticks  or  exposed  to  fever 
ticks  or  tick-borne  diseases  may  be 
imported  into  the  United  States.  A  new 
facility  for  the  handling  of  animals  is 
to  be  constructed  on  the  Mexican  side 
of  the  border  at  the  port  of  San  Luis, 
AZ,  that  will  be  equipped  with 
facilities  necessary  for  the  proper  chute 
inspection,  dipping,  and  testing  that  are 
required  for  such  cattle  under  the 
regulations.  The  rule  will  also  amend 
the  regulations  to  remove  provisions 
that  limit  the  admission  of  cattle  that 
have  been  infested  with  fever  ticks  or 
exposed  to  fever  ticks  or  tick-borne 
diseases  to  the  State  of  Texas.  The 
statutory  requirement  that  limited  the 
admission  of  those  cattle  to  the  State 
of  Texas  has  been  repealed.  These 
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168.  •  CITRUS  GREENING  AND  ASIAN 
CITRUS  PSYLLID;  QUARANTINE  AND 
INTERSTATE  MOVEMENT 
REGULATIONS 

Legal  Authority:  7  USC  7701  to  7772; 

7  USC  7781  to  7786;  21  USC  136  and 
136a 

Abstract:  This  rulemaking  will 
establish  regulations  that  designate  the 
State  of  Florida  and  one  parish  in 
Louisiana  as  quarantined  areas  for 
citrus  greening,  and  Florida,  Guam, 
Hawaii,  Puerto  Rico,  8  parishes  in 
Louisiana,  and  32  counties  in  Texas  as 
quarantined  areas  for  Asian  citrus 
psyllid,  a  vector  of  a  bacterium  that 
causes  citrus  greening.  It  would  also 
establish  restrictions  on  the  interstate 
movement  of  regulated  articles  from  the 
quarantined  areas,  as  well  as  treatments 
under  which  Asian  citrus  psyllid  host 
material  may  be  moved  interstate  from 
a  quarantined  area.  These  actions 
follow  the  discovery  of  citrus  greening 
and/or  Asian  citrus  psyllid  in  the 
quarantined  areas,  and  are  necessary  in 
order  to  prevent  the  spread  of  the 


disease  and  its  vector  to  noninfested 
areas  of  the  United  States. 


Timetable: 


Date  FR  Cite 


Interim  Final  Rule  03/00/09 

Interim  Final  Rule  05/00/09 

Comment  Period 
End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Stephen  Poe,  Senior 
Staff  Officer,  Emergency  and  Domestic 
Programs,  PPQ,  Department  of 
Agriculture,  Animal  and  Plant  Health 
Inspection  Service,  4700  River  Road, 
Unit  137,  Riverdale,  MD  20737-1231 
Phone:  301  734-4387 

RIN:  0579-AC85 


169.  •  SIREX  WOODWASP; 
QUARANTINE  AND  REGULATIONS 

Legal  Authority:  7  USC  7701  to  7772; 
7  USC  7781  to  7786;  21  USC  136  to 
136a 


Abstract:  This  rulemaking  will 
quarantine  counties  in  Michigan,  New 
Jersey,  New  York,  Ohio,  Pennsylvania, 
and  Vermont  because  of  the  Sirex 
woodwasp  and  establish  restrictions  on 
the  interstate  movement  of  regulated 
articles  from  these  quarantined  areas. 
This  action  is  necessary  on  aq 
emergency  basis  to  prevent  the  artificial 
spread  of  this  plant  pest  to  noninfested 
areas  of  the  United  States. 

Timetable: 

Action  Date  FR  Cite 

Interim  Final  Rule  11/00/08 

Interim  Final  Rule  01/00/09 

Comment  Period 
End 

Regulatory  Flexibility  Anaiysis 
Required:  Yes 

Agency  Contact:  Lynn  Evans-Goldner, 
Department  of  Agriculture,  Animal  and 
Plant  Health  Inspection  Service,  4700 
River  Road,  Unit  137,  Riverdale,  MD 
20737-1231 
Phone:  301  734-7228 

RIN:  0579-AC86 


Department  of  Agriculture  (USDA) 

Animal  and  Plant  Health  Inspection  Service  (APHIS) 


Long-Term  Actions 


170.  PLANT  PEST  REGULATIONS; 
UPDATE  OF  CURRENT  PROVISIONS 
(SECTION  610  REVIEW) 

Legal  Authority:  7  USC  450;  7  USC 
7711  to  7772;  7  USC  7781  to  7786;  7 
USC  8301  to  8317;  21  USC  136  and 
136a;  31  USC  9701 

Abstract:  APHIS  plans  to  amend  its 
plant  pest  regulations  to  align  them 
more  closely  with  the  Plant  Protection 
Act  and  to  update  them  in  response 
to  advances  in  science  and  technology 
and  our  accumulated  experiences  in 
implementing  the  regulations. 

Timetable: 


ANPRM  09/27/96  61  FR  50767 

ANPRM  Comment  1 2/26/96 

Period  End 

NPRM  10/09/01  66  FR  51340 

NPRM  Comment  02/06/02 

Period  End 

Withdrawal  and  To  Be  Determined 

Reproposal 

Regulatory  Flexibility  Anaiysis 
Required:  Undetermined 

Agency  Contact:  Robert  Flanders 


Phone:  301  734-5930 
RIN:  0579-AA80 

171.  ANIMAL  WELFARE:  MARINE 
MAMMALS;  NONCONSENSUS 
LANGUAGE  AND  INTERACTIVE 
PROGRAMS  (RULEMAKING 
RESULTING  FROM  A  SECTION  610 
REVIEW) 

Legal  Authority:  7  USC  2131  to  2159 
Abstract:  The  U.S.  Department  of 
Agriculture  regulates  the  humane 
handling,  care,  treatment,  and 
transportation  of  certain  marine 
mammals  under  the  Animal  Welfare 
Act.  The  present  standards  for  these 
animals  have  been  in  effect  since  1979, 
and  amended  in  1984.  During  this  time, 
advances  have  been  made  and  new 
information  has  been  developed  with 
regard  to  the  housing  and  care  of 
marine  mammals.  This  rulemaking 
addresses  marinq  mammal  standards  on 
which  consensus  was  not  reached 
during  negotiated  rulemaking 
conducted  between  September  1995 
and  July  1996.  These  include  standards 
affecting  variances,  indoor  facilities, 
outdoor  facilities,  space  requirements, 


and  water  quality,  as  well  as  swim- 
with-the-dolphin  programs.  These 
actions  appear  necessary  to  ensure  that 
the  minimum  standards  for  the  humane 
handling,  care,  treatment,  and 
transportation  of  marine  mammals  in 
captivity  are  based  on  current  general, 
industry,  and  scientific  knowledge  and 
experience. 

Timetable: 


ANPRM 

ANPRM  Comment 
Period  End 
NPRM 


05/30/02  67  FR  37731 
07/29/02 


To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Barbara  Kohn 
Phone:  301  734-7833 

RIN:  0579-AB24 


172.  FOOT-AND-MOUTH  DISEASE; 
PAYMENT  OF  INDEMNITY 

Legal  Authority:  7  USC  8301  to  8317 

Abstract:  This  rule  would  amend  the 
regulations  for  the  cooperative  control 
and  eradication  of  foot-and-mouth 
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disease  (FMD)  and  other  serious 
diseases,  including  both  cooperative 
programs  and  extraordinary 
emergencies.  The  purpose  of  this  rule 
is  to  remove  possible  sources  of  delay 
in  eradicating  foot-and-mouth  disease, 
should  an  occurrence  of  that  disease 
occur  in  this  country,  so  that  eligible 
claimants  will  be  fully  compensated 
while  at  the  same  time  protecting  the 
U.S.  livestock  population  from  the 
further  spread  of  this  highly  contagious 
disease. 

Timetable: 

Action  Date  FR  Cite 

NPRM  05/01/02 

NPRM  Comment  06/28/02 

Period  Extended 
NPRM  Comment  07/01/02 

Period  End 

NPRM  Comment  07/31/02 

Period  End 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Mark  Teachman 
Phone;  301  734-8073 

RIN:  0579-AB34 

173.  TUBERCULOSIS  IN  CATTLE; 
IMPORT  REQUIREMENTS  (SECTION 
610  REVIEW) 

Legal  Authority:  7  USC  1622;  7  USC 
8301  to  8317;  21  USC  136  and  136a; 

31  USC  9701 

Abstract:  This  rulemaking  would 
amend  the  regulations  regarding  the 
importation  of  animals  into  the  United 
States  to  establish  several  levels  of  risk 
classihcations  to  be  applied  to  foreign 
regions  with  regard  to  tuberculosis  and 
to  establish  requirements  governing  the 
importation  of  cattle  and  captive  bison 
based  on  each  risk  classification.  These 
changes  are  necessary  to  help  ensure 
that  cattle  and  captive  bison  infected 
with  tuberculosis  are  not  imported  into 
the  United  States. 

Timetable: 

Action  Date  FR  Cite 

NPRM  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact;  Kelly  Rhodes 
Phone:  301  734-4356 

RJN:  0579-AB44 


174.  BOVINE  SPONGIFORM 
ENCEPHALOPATHY;  MINIMAL-RISK 
REGIONS  AND  IMPORTATION  OF 
COMMODITIES;  UNSEALING  OF 
MEANS  OF  CONVEYANCE  AND 
TRANSLOADING  OF  PRODUCTS  , 

Legal  Authority:  7  USC  450;  7  USC 
1622;  7  USC  7701  to  7772;  7  USC  7781 
to  7786;  7  USC  8301  to  8317;  21  USC 
136  and  136a;  31  USC  9701;  42  USC 
4331  and  4332 

Abstract:  In  a  final  rule  published  in 
the  Federal  Register  on  January  4,  2005, 
we  amended  the  regulations  regarding 
the  importation  of  animals  and  animal 
products  to  establish  a  category  of 
regions  that  present  a  minimal  risk  of 
introducing  bovine  spongiform 
encephalopathy  into  the  United  States 
via  live  ruminants  and  ruminant 
products  and  byproducts,  and  added 
Canada  to  this  category.  We  also 
established  conditions  for  the 
importation  of  certain  live  ruminants 
and  ruminant  products  and  byproducts 
from  such  regions.  This  rule  will 
amend  the  regulations  to  broaden  who 
is  authorized  to  break  seals  on  means 
of  conveyances  carrying  certain 
ruminants  of  Canadian  origin. 
Additionally,  it  will  amend  the 
regulations  regarding  the  transiting 
through  the  United  States  of  certain 
ruminant  products  firom  Canada  to 
allow  for  direct  transloading  of  the 
products  from  one  means  of 
conveyance  to  another  in  the  United 
States  under  Federal  supervision.  These 
actions  will  contribute  to  the  humeme 
treatment  of  ruminants  shipped  to  the 
United  States  from  Canada  and  remove 
an  impediment  to  international  trade, 
without  increasing  the  risk  of  the  BSE 
disease  agent  entering  the  United 
States. 

Timetable: 

Action  Date  FR  Cite 

interim  Final  Rule  11/28/05  70  FR  71213 

Interim  Final  Rule  01/27/06 

Comment  Period 
End 

Final  Rule  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Karen  A. 

James-Preston 

Phone;  301  734-4356 

RIN:  0579-AB97 


175.  NATIONAL  VETERINARY 
ACCREDITATION  PROGRAM 
(RULEMAKING  RESULTING  FROM  A 
SECTION  610  REVIEW) 

Legal  Authority:  7  USC  8301  to  8317; 

15  USC  1828 

Abstract:  This  rulemaking  will  amend 
the  regulations  regarding  the  National 
Veterinary  Accreditation  Program  to 
establish  two  accreditation  categories  in 
place  of  the  current  single  category,  to 
add  requirements  for  supplemental 
training  and  renewal  of  accreditation, 
and  to  offer  accreditation 
specializations.  These  changes  are 
intended  to  support  the  Agency’s 
animal  health  safeguarding  initiatives, 
to  involve  accredited  veterinarians  in 
integrated  surveillance  activities,  and  to 
make  the  provisions  governing  our 
National  Veterinary  Accreditation 
Program  more  uniform  and  consistent. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

06/01/06 

71  FR31109 

NPRM  Comment 

07/31/06 

Period  End 

Supplemental  NPRM 

02/27/07 

72  FR  8634 

Supplemental  NPRM 

04/30/07 

Comment  Period 
End 

Final  Rule 

To  Be 

Determined 

Regulatory  Flexibility  Anaiysis 
Required:  No 

Agency  Contact:  Todd  Behre 
Phone:  301  734-6188 

RiN:  0579-AC04 


176.  AGRICULTURAL  INSPECTION 
AND  AQI  USER  FEES  ALONG  THE 
U.S7CANADA  BORDER 

Legal  Authority:  7  USC  450;  7  USC 
7701  to  7772;  7  USC  7781  to  7786;  7 
USC  8301  to  8317;  21  USC  136  and 
136a;  49  USC  80503 

Abstract:  This  action  will  amend  the 
foreign  quarantine  and  user  fee 
regulations  by  removing  the  exemptions 
from  inspection  for  fruits  and 
vegetables  grown  in  Canada  and  the 
exemptions  from  user  fees  for 
commercial  vessels,  commercial  trucks, 
commercial  railroad  cars,  commercial 
aircraft,  and  international  air 
passengers  entering  the  United  States 
from  Canada.  As  a  result  of  this  action, 
all  agricultural  products  imported  from 
Canada  will  be  subject  to  inspection, 
and  commercial  conveyances,  as  well 
as  airline  passengers  arriving  on  flights 


67  FR  21934 
67  FR  43566 
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from  Canada,  will  be  subject  to 
inspection  and  user  fees.  We  are  taking 
this  action  in  part  because  we  are  not 
recovering  the  costs  of  our  current 
inspection  activities  at  the  U.S./Canada 
border.  In  addition,  our  data  show  an 
increasing  number  of  interceptions  on 
the  U.S./Canada  border  of  prohibited 
material  that  originated  in  regions  other 
than  Canada  that  presents  a  high  risk 
of  introducing  plant  pests  or  animal 
diseases  into  the  United  States.  These 
findings,  combined  with  additional 
Canadian  airport  preclearance  data  on 
interceptions  of  ineligible  agricultural 
products  approaching  the  U.S.  border 
from  Canada,  strongly  indicate  that  we 
need  to  expand  and  strengthen  our  pest 
exclusion  and  smuggling  interdiction 
efforts  at  that  border.  In  order  to  do 
this  and  to  recover  the  costs  of  our 
existing  inspection  activity,  we  need  to 
collect  user  fees  from  commercial 
conveyances  and  international  air 
passengers  entering  the  United  States 
from  Canada. 

Timetable: 

Action  Date  FR  Cite 

Interim  Final  Rule  08/25/06  71  FR  50320 

Interim  Final  Rule  11  /24/06 

Comment  Period 
End 

Interim  Final  Rule  1 1/24/06 

Effective 

Delay  of  Effective  Date  11/22/06  71  FR  67436 
Delay  of  Effective  Date  02/26/07  72  FR  8261 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Alan  S.  Green 
Phone:  301  734-8261 

RIN:  0579-AC06 


177.  MINIMUM  AGE  REQUIREMENTS 
FOR  THE  TRANSPORT  OF  ANIMALS 

Legal  Authority:  7  USC  2131  to  2159 

Abstract:  This  rulemaking  would 
amend  the  Animal  Welfare  Act 
regulations  by  adding  minimum  age 
and  weaning  requirements  for  the 
transport  in  commerce  of  animals.  The 
regulations  currently  contain  such 
requirements  for  dogs  and  cats,  but  no 
corresponding  ones  for  other  regulated 
animals,  despite  the  risks  associated 
with  the  early  transport  of  these 
species.  The  rule  would  also  provide 
an  exemption  to  allow  animals  to  be 
transported  without  their  mothers  for 
medical  treatment  and  for  scientific 
research  before  reaching  the  minimum 


age  and  weaning  requirement,  provided 
certain  conditions  are  met.  Establishing 
minimum  age  requirements  for  the 
transport  of  animals  and  providing  for 
the  transport  of  animals  that  have  not 
met  the  minimum  age  requirements  are 
necessary  to  help  ensure  the  humane 
treatment  of  these  animals. 

Timetable: 

Action  Date  FR  Cite 

NPRM  05/09/08 

NPRM  Comment  07/08/08 

Period  End 

NPRM  Comment  07/31/08 

Period  Reopened 
NPRM  Comment  09/02/08 

Period  Extended 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Barbara  Kohn 
Phone:  301  734-7833 

RIN:  0579-AC14 


178.  ANIMAL  WELFARE;  CLIMATIC 
AND  ENVIRONMENTAL  CONDITIONS 
FOR  TRANSPORTATION  OF 
WARMBLOODED  ANIMALS  OTHER 
THAN  MARINE  MAMMALS 

Legal  Authority:  7  USC  2131  to  2159 

Abstract:  This  rulemaking  would 
amend  the  Animal  Welfare  Act 
regulations  regarding  transportation  of 
live  animals  other  than  marine 
mammals  by  removing  the  current 
ambient  temperature  requirements  for 
various  stages  in  the  transportation  of 
those  animals.  The  action  would 
replace  those  requirements  with  a 
single  performance  standard  under 
which  the  animals  would  be 
transported  under  climatic  and 
environmental  conditions  that  are 
appropriate  for  their  welfare.  The 
regulations  currently  require  that 
ambient  temperatures  be  maintained 
within  certain  ranges  during 
transportation,  but  animals  may  be 
transported  at  ambient  temperatures 
below  the  minimum  temperatures  if 
their  consignor  provides  a  certificate 
signed  by  a  veterinarian  certifying  that 
the  animals  are  acclimated  to 
temperatures  lower  than  the  minimum 
temperature.  This  proposal  would  make 
acclimation  certificates  for  live  animals 
other  than  marine  mammals 
unnecessary.  This  rule  would  replace 
a  previously  published  proposed  rule, 
which  we  are  withdrawing  as  part  of 
this  document,  that  would  have 


required  that  the  acclimation  certificate 
for  a  dog  or  cat  be  signed  by  the  owner 
of  the  dog  or  cat  being  transported 
rather  than  by  a  veterinarian.  This 
rulemaking  does  not  address  marine 
mammals  due  to  their  unique 
requirements  for  care  and  handling.  We 
believe  that  establishing  a  single 
performance  standard  would  ensure 
that  warmblooded  animals  other  than 
marine  mammals  are  transported  in 
climatic  and  environmental  conditions 
that  are  not  detrimental  to  their  welfare 
while  allowing  for  variations  in 
climatic  and  environmental  conditions 
that  are  suitable  for  individual  animals. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

01/03/08 

73  FR413 

NPRM  Comment 

03/03/08 

Period  End 

NPRM  Comment 

03/18/08 

73  FR  14403 

Period  Reopened 

NPRM  Comment 

04/17/08 

Period  End 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Jerry  U.  DePoyster 
Phone:  301  734-7586 

RIN:  0579-AC41 


179.  BOVINE  TUBERCULOSIS 
Legal  Authority:  7  USC  8301  to  8317 

Abstract:  This  rulemaking  would 
amend  the  bovine  tuberculosis 
regulations  by  removing  from 
incorporation  by  reference  the  Bovine 
Tuberculosis  Eradication  Uniform 
Methods  and  Rules,  1999,  and 
including  in  9  CFR  part  77  all  Federal 
requirements.  We  are  also  proposing  a 
number  of  substantive  changes  to  the 
requirements  in  order  to  enhance  our 
bovine  tuberculosis  eradication  efforts. 
The  proposed  changes  include,  but  are 
not  limited  to,  tightening  certain 
tuberculosis  surveillance  and  reporting 
requirements:  strengthening  the 
quarantine  and  quarantine-release 
requirements;  setting  minimum  testing 
ages,  depending  upon  the  status  of  the 
State  or  zone  of  origin  and/or  the 
purpose  of  movement,  when  testing  is 
required  for  interstate  movement  of 
cattle  and  bison;  adding  new 
requirements  to  prevent  the  spread  of 
tuberculosis  from  wildlife  to  cattle  and 
bison:  adding  new  requirements  for 
interstate  movement  of  dairy  cattle; 
strengthening  the  requirements  for 


73  FR  26344 

73  FR  44671 
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individual  cattle  and  bison  that  are  to 
be  added  to  accredited  herds;  and 
providing  for  the  interstate  movement 
of  commuter  herds.  Finally,  we  would 
reorganize  9  CFR  part  77  to  make  the 
regulations  clearer  and  easier  to  use. 


Timetable: 

Action 

NPRM 


Date  FR  Cite 

To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Charles  W.  Hench 
Phone:  970  494-7378 

RIN:  0579-AC73 


Department  of  Agriculture  (USDA)  Completed  Actions 

Animal  and  Plant  Health  Inspection  Service  (APHIS) 


180.  TRICHINAE  CERTIFICATION 
I  PROGRAM 

Legal  Authority:  7  USC  8301  to  8317; 

7  USC  1622;  15  USC  1828;  21  USC 
136a 

Abstract:  This  action  will  amend  the 
;  regulations  to  establish  a  voluntary 

j  Trichinae  Certification  Program  for  U.S. 

I  pork  that  has  been  produced  under 

I  disease-prevention  conditions.  Under 

the  program,  we  will  certify  pork 
production  sites  that  follow  prescribed 
good  production  practices  that  reduce, 
eliminate,  or  avoid  the  risk  of  exposure 
of  swine  to  zoonotic  parasites  of  the 
j  genus  Trichinella.  Such  a  program 

I  should  enhance  the  ability  of  producers 

to  export  pork  and  pork  products  to 
overseas  markets.  This  program  has 
I  been  developed  as  a  cooperative  effort 

I  by  the  U.S.  Department  of  Agriculture, 

j  the  National  Pork  Board,  and  the  pork 

i  processing  industry.  This  program  will 

I  include  those  producers  who  choose  to 

!  participate  in  the  program,  as  well  as 

'  slaughter  facilities  and  other  persons 


that  handle  or  process  swine  ft’om  pork 
production  sites  that  have  been 
certified  under  the  program. 

Completed: 

Reason  Date  FR  Cite 

Final  Action  1 0/1 0/08  73  FR  60464 

Final  Action  Effective  1 1  /1 0/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Dave  Pyburn 
Phone:  515  284-4122 

RIN:  0579-AB92 


181.  SPECIAL  NEED  REQUESTS 
UNDER  THE  PLANT  PROTECTION 
ACT 

Legal  Authority:  7  USC  7701  to  7772; 

7  USC  7781  to  7786 

Abstract:  This  action  will  amend  our 
domestic  quarantine  regulations  to 
establish  a  process  by  which  a  State 
or  political  subdivision  of  a  State  could 
request  approval  to  impose  prohibitions 


or  restrictions  on  the  movement  in 
interstate  commerce  of  specific  articles 
that  are  in  addition  to  the  prohibitions 
and  restrictions  imposed  by  the  Animal 
and  Plant  Health  Inspection  Service. 
The  Plant  Protection  Act  provides  that 
States  or  political  subdivisions  of  States 
may  make  such'special  need  requests, 
but  there  are  currently  no  procedures 
in  place  for  their  submission  or 
consideration.  This  action  will  establish 
a  process  by  which  States  may  make 
a  special  need  request. 

Completed: 

Reason  Date  FR  Cite 

Final  Action  10/23/08  73  FR  63060 

Final  Action  Effective  1 1  /24/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Osama  El-Lissy 
Phone:  301  734-5459 

RIN:  0579-AB98 

BILLING  CODE  3410—34—8 


Department  of  Agriculture  (USDA)  Final  Rule  Stage 

Rural  Housing  Service  (RHS) 


182.  GUARANTEED  SINGLE-FAMILY 
HOUSING 

Legal  Authority:  5  USC  301;  7  USC 
1989;  42  USC  1480 

Abstract:  The  Guaranteed  Single- 
Family  Housing  program  will  provide 
better  clarity  and  consistency  within 
the  program.  The  action  is  t^en  to 
update  the  regulations  to  current 
mortgage  industry  standards  and 


provide  more  guidance  on  program 
oversight  and  monitoring. 

Timetable: 

Action  Date  FR  Cite 

NPRM  12/15/99  64  FR  70124 

NPRM  Comment  02/14/00 

Period  End 

Final  Action  01/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 


Agency  Contact:  Joaquin  Treihols, 
Acting  Director,  Single-Family  Housing 
Guaranteed  Loan  Division,  Department 
of  Agriculture,  Rural  Housing  Service, 
1400  Independence  Avenue  SW, 
Washington,  DC  20250 
Phone:  202  720-1465 
Fax:  202  205-2476 

Email:  joaquin.tremols@wdc.usda.gov 
RIN:  0575-AC18 

BILLING  CODE  3410— XV— S 
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Department  of  Agriculture  (USDA)  Proposed  Rule  Stage 

Food  Safety  and  Inspection  Service  (FSIS) 

183.  •  FEDERAL-STATE  INTERSTATE 
SHIPMENT  COOPERATIVE 
INSPECTION  PROGRAM 

Regulatory  Plan:  This  entry  is  Seq.  No. 

14  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0583-AD37 


Department  of  Agriculture  (USDA)  Final  Rule  Stage 

Food  Safety  and  Inspection  Service  (FSIS) 

184.  PERFORMANCE  STANDARDS 
FOR  THE  PRODUCTION  OF  ^ 

PROCESSED  MEAT  AND  POULTRY 
PRODUCTS;  CONTROL  OF  LISTERIA 
MONOCYTOGENES  IN 
READY-TO-EAT  MEAT  AND 
POULTRY  PRODUCTS 

Regulatory  Plan:  This  entry  is  Seq.  No. 

15  in  part  II  of  this  issue  of  the  Federal 

Register.  • 

RIN:  0583-AC46 


Department  of  Agriculture  (USDA)  Completed  Actions 

Food  Safety  and  Inspection  Service  (FSIS) 


185.  AVAILABILITY  OF  LISTS  OF 
RETAIL  CONSIGNEES  DURING  MEAT 
OR  POULTRY  PRODUCT  RECALLS 

Legal  Authority:  5  USC  301,  552 

Abstract:  The  Food  Safety  and 
Inspection  Service  (FSIS)  has  proposed 
to  amend  the  Federal  meat  and  poultry 
products  inspection  regulations  to 
provide  that  the  Agency  will  make 
available  to  the  public  lists  of  the  retail 
consignees  of  meat  and  poultry 
products  that  have  been  voluntarily 


recalled  by  a  federally  inspected  meat 
or  poultry  products  establishment.  FSIS 
has  proposed  this  action  because  it 
believes  that  making  this  information 
available  will  be  of  significant  value  to 
consumers  and  the  industry.  It  will 
clarify  what  products  should  be 
removed  from  commerce  and  from 
consumers’  possession  because  there  is 
reason  to  believe  they  are  adulterated 
or  misbranded. 


Completed: 

Reason  Date  FR  Cite 

Final  Action  07/17/08  73  FR  40939 

Regulatory  Flexibility  Anaiysis 
Required:  Yes 

Agency  Contact:  Philip  Derfler 
Phone:  202  720-2709 
Fax:  202  720-2025 
Email:  philip.derfler@fsis.usda.gov 

RIN:  0583-AD10 

BILLING  CODE  3410— OM—S 


Department  of  Agriculture  (USDA)  Final  Rule  Stage 

Forest  Service  (FS) 


186.  SPECIAL  AREAS; 
STATE-SPECIFIC  INVENTORIED 
ROADLESS  AREA  MANAGEMENT: 
COLORADO 

Regulatory  Plan:  This  entry  is  Seq.  No. 
19  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0596-AC74 

BILUNG  CODE  3410— 11— S 
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Department  of  Agriculture  (USDA)  Proposed  Rule  Stage 

Office  of  the  Secretary  (AgSEC) 


187.  VOLUNTARY  LABELING 
PROGRAM  FOR  DESIGNATED 
BIOBASED  PRODUCTS 

Legal  Authority:  PL  110-246 

Abstract;  The  purpose  of  the  program 
is  to  provide  a  “USDA  Certified 
Biohased  Product”  label  for  use  on 
biobased  products  meeting  certain 
criteria  to  be  established  in  the 
proposed  rule,  to  specify  those  criteria 
for  gaining  use  of  the  label,  establish 
a  system  to  make  the  label  available 
to  manufacturers  and  vendors  of 
biobased  products,  and  to  establish  the 
labeling  program. 

Timetable: 

Action  Date  FR  Cite 

NPRM  03/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 


Agency  Contact:  Shana  Love, 
Department  of  Agriculture,  Office  of  the 
Assistant  Secretary  for  Administration, 
Room  209A  Whitten  Bldg.,  1400 
Independence  Avenue  SW, 

Washington,  DC  20250 
Phone:  202  205-4008 
Email:  biopreferred@usda.gov 

RIN:  0503-AA35 


188.  DESIGNATION  OF  BIOBASED 
ITEMS  FOR  FEDERAL 
PROCUREMENT,  ROUND  7 
Legal  Authority:  PL  110-246 
Abstract:  Designates  bath  products; 
concrete  and  asphalt  cleaners, 
including  microbial  and  non-microbial 
concrete  and  asphalt  cleaners  as 
subcategories;  corrosion  removers; 
dishwashing  detergents;  floor  cleaners 
and  protectors;  hair  cleaning  products, 
including  shampoos  and  conditioners 


as  subcategories;  microbial  cleaners; 
oven  and  grill  cleaners;  slide  way 
lubricants;  and  thermal  shipping 
containers,  including  durable  and  non¬ 
durable  thermal  shipping  containers  es 
subcategories. 

Timetable: 

Action  Date  FR  Cite 

NPRM  03/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Shana  Love, 
Department  of  Agriculture,  Office  of  the 
Assistant  Secretary  for  Administration, 
Room  209A  Whitten  Bldg.,  1400 
Independence  Avenue  SW, 

Washington,  DC  20250 
Phone:  202  205-4008 
Email:  biopreferred@usda.gov 

RIN:  0503-AA36 

BILLING  CODE  3410— 90— S 


Department  of  Agriculture  (USDA)  Proposed  Rule  Stage 

Rural  Business — Cooperative  Service  (RBS) 


189.  •  RENEWABLE  ENERGY— 
CLARIFY  REQUIREMENTS  FOR 
CONSTRUCTION/DEVELOPMENT  OF 
ENERGY  PROGRAM  PROJECTS 
(RULEMAKING  RESULTING  FROM  A 
SECTION  610  REVIEW) 

Legal  Authority:  5  USC  301;  7  USC 
1989;  42  USC  1480 

Abstract;  The  Rural  Business- 
Cooperative  Service  (Agency)  is 
amending  its  regulation  for  clarity.  This 
regulation  provides  financial  assistance 
to  agricultural  producers  and  rural 
small  businesses  for  the  purpose  of 
purchasing  and  installing  renewable 
energy  systems  and  energy  efficiency 
improvements  in  rmal  areas.  Financial 
assistance  to  any  single  entity  may  be 


provided  as  a  direct  loan,  guaranteed 
loan  or  grant,  or  a  combination  of  a 
loan  and  grant.  The  current  regulations 
were  implemented  in  July  of  2005.  In 
reviewing  the  program,  it  has  become 
evident  that  some  of  the  language  in 
the  existing  regulation  was 
misinterpreted  by  field  offices  and 
applicants.  With  a  relatively  new 
program  like  this,  it  takes  some  time 
to  get  applications  completed  and  the 
program  reviewed  before  one  realizes 
the  need  for  corrections  to  Instruction 
language. 

Timetable: 

Action  Date  FR  Cite 

NPRM  06/00/09 


Action  Date  FR  Cite 


NPRM  Comment  08/00/09 
Period  End 

Regulatory  Flexibility  Analysis 
Required:  No 

Agency  Contact:  Larry  Fleming,  Senior 
Architect,  Department  of  Agriculture, 
STOP  0761,  1400  Independence 
Avenue  SW,  Washington,  DC  20250 
Phone:  202  720-8547 
Fax:  202  690-4335 
Email:  larry.fleming@wdc.usda.gov 

RIN:  0570-AA69 

(FR  Doc.  E8-21222  Filed  11-21-08;  8:45  am) 
BILLING  CODE  3410-XY-S 
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DEPARTMENT  OF  COMMERCE 
Office  of  the  Secretary 
13  CFR  Ch.  Ill 

15  CFR  Subtitle  A;  Subtitle  B,  Chs.  I, 
II,  III,  VII,  VIII,  IX,  and  XI 

19  CFR  Ch.  Ill 

37  CFR  Chs.  I,  IV,  and  V 

48  CFR  Ch.  13 

50  CFR  Chs.  II,  III,  IV,  and  VI 

Fall  2008  Semiannual  Agenda  of 
Regulations 

AGENCY:  Office  of  the  Secretary, 
Commerce. 

ACTION:  Semiannual  regulatory  agenda. 


SUMMARY:  In  compliance  with  Executive 
Order  12866,  entitled  “Regulatory 
Planning  and  Review,”  and  the 
Regulatory  Flexibility  Act,  as  amended, 
the  Department  of  Commerce 
(Department),  in  the  spring  and  fall  of 
each  year,  publishes  in  the  Federal 
Register  an  agenda  of  regulations  under 
development  or  review  over  the  next  12 
months.  Rulemaking  actions  are 
grouped  according  to  prerulemaking, 
proposed  rules,  final  rules,  long-term 
actions,  and  rulemaking  actions 
completed  since  the  spring  2008  agenda. 
The  purpose  of  the  agenda  is  to  provide 
information  to  the  public  on  regulations 
currently  under  review,  being  proposed, 
or  issued  by  the  Department.  The 
agenda  is  intended  to  facilitate 
comments  and  views  by  interested 
members  of  the  public. 

The  Department’s  fall  2008  regulatory 
agenda  includes  regulatory  activities 
that  are  expected  to  be  conducted 
during  the  period  October  1,  2008, 
through  September  30,  2009. 

FOR  FURTHER  INFORMATION  CONTACT: 

Specific:  For  additional  information 
about  specific  regulatory  actions  listed 
in  the  agenda,  contact  the  individual 
identified  as  the  contact  person. 

General:  Comments  or  inquiries  of  a 
general  nature  about  the  agenda  should 
be  directed  to  Jennifer  K.  Nist,  Chief 
Counsel  for  Regulations,  Office  of  the 
Assistant  General"  Counsel  for 
Legislation  and  Regulation,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone;  202-482-3151. 


SUPPLEMENTARY  INFORMATION:  Executive 
Order  12866  requires  agencies  to 
publish  an  agenda  of  those  regulations 
that  are  under  consideration  pursuant  to 
this  order.  By  memorandum  of  July  7, 
2008,  the  Officp  of  Management  and 
Budget  issued  guidelines  and 
procedures  for  the  preparation  and 
publication  of  the  fall  2008  Unified 
Agenda  of  Federal  Regulatory  and 
Deregulatory  Actions.  The  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
requires  agencies  to  publish,  in  the 
spring  and  fall  of  each  year,  a  regulatory 
flexibility  agenda  that  contains  a  brief 
description  of  the  subject  of  any  rule 
likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  agenda  also  identifies  those 
entries  that  have  been  selected  for 
periodic  review  under  section  610  of  the 
Regulatory  Flexibility  Act. 

For  this  edition  of  the  Department  of 
Commerce’s  regulatory  agenda,  the  most 
important  significant  regulatory  actions 
and  a  Statement  of  Regulatory  Priorities 
are  included  in  The  Regulatory  Plan, 
which  appears  in  both  the  online 
Unified  Agenda  and  in  part  II  of  the 
Federal  Register  that  includes  the 
Unified  Agenda. 

In  addition,  beginning  with  the  fall 
2007  edition,  the  Internet  became  the 
basic  means  for  disseminating  the 
Unified  Agenda.  The  complete  Unified 
Agenda  will  be  available  online  at 
www.reginfo.gov,  in  a  format  that  offers 
users  a  greatly  enhanced  ability  to 
obtain  information  from  the  Agenda 
database. 

Because  publication  in  the  Federal 
Register  is  mandated  for  the  regulatory 
flexibility  agendas  required  by  the 
Regulatory  Flexibility  Act  (5  U.S.C. 

602),  the  Department  of  Commerce’s 
printed  agenda  entries  include  only: 

(1)  Rules  that  are  in  the  Agency’s 
regulatory  flexibility  agenda,  in 
accordance  with  the  Regulatory 
Flexibility  Act,  because  they  are  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities;  and 

(2)  Rules  that  the  Agency  has  , 
identified  for  periodic  review  under 
section  610  of  the  Regulatory  Flexibility 
Act. 

Printing  of  these  entries  is  limited  to 
fields  that  contain  information  required 
by  the  Regulatory  Flexibility  Act’s 
Agenda  requirements.  Additional 
information  on  these  entries  is  available 


in  the  Unified  Agenda  published  on  the 
Internet.  In  addition,  for  fall  editions  of 
the  Agenda,  the  entireRegulatory  Plan 
will  continue  to  be  printed  in  the 
Federal  Register,  as  in  past  years, 
including  the  Department  of 
Commerce’s  Regulatory  Plan. 

Within  the  Department,  the  Office  of 
the  Secretary  and  various  operating 
units  may  issue  regulations.  Operating 
units,  such  as  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
the  Bureau  of  Industry  and  Security, 
and  the  Patent  and  Trademark  Office 
issue  the  greatest  share  of  the 
Department’s  regulations. 

A  large  number  of  regulatory  actions 
reported  in  the  agenda  deal  with  fishery 
management  programs  of  NOAA’s 
National  Marine  Fisheries  Service 
(NMFS).  To  avoid  repetition  of 
programs  and  definitions,  as  well  as  to 
provide  some  understanding  of  the 
technical  and  institutional  elements  of 
the  NMFS  programs,  an  “Explanation  of 
Information  Contained  in  NMFS 
Regulatory  Entries”  is  provided  below. 
Explanation  of  Information  Contained 
in  NMFS  Regulatory  Entries 

The  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.)  (Act)  governs  the 
management  of  fisheries  within  the 
Exclusive  Economic  Zone  (EEZ).  The 
EEZ  refers  to  those  waters  from  the 
outer  edge  of  the  State  boundaries, 
generally  3  nautical  miles,  to  a  distance 
of  200  nautical  miles.  Fishery 
Management  Plans  (FMPs)  are  to  be 
prepared  for  fisheries  that  require 
conservation  and  management 
measures.  Regulations  implementing 
these  FMPs  regulate  domestic  fishing 
and  foreign  fishing  where  permitted. 
Foreign  fishing  may  be  conducted  in  a 
fishery  in  which  there  is  no  FMP  only 
if  a  preliminary  fishery  management 
plan  has  been  issued  to  govern  that 
foreign  fishing.  Under  the  Act,  eight 
Regional  Fishery  Management  Councils 
(Councils)  prepare  FMPs  or 
amendments  to  FMPs  for  fisheries 
within  their  respective  areas.  In  the 
development  of  such  plans  or 
amendments  and  their  implementing 
regulations,  the  Councils  are  required  by 
law  to  conduct  public  hearings  on  the 
draft  plans  and  to  consider  the  use  of 
alternative  means  of  regulating. 

The  Council  process  for  developing 
FMPs  and  amendments  makes  it 
difficult  for  NMFS  to  determine  the 
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significance  and  timing  of  some 
regulatory  actions  under  consideration 
by  the  Councils  at  the  time  the 


semiannual  regulatory  agenda  is 
published. 


The  Department’s  fall  2008  regulatory 
agenda  follows. 

Lily  Fu  Claffee, 

General  Counsel. 


International  Trade  Administration — Long-Term  Actions 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

190 

Commercial  Availability  of  Fabric  and  Yarn  . 

0625-AA59 

National  Oceanic  and  Atmospheric  Administration — Proposed  Rule  Stage 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

191 

Maximize  Retention  and  Monitoring  Program  in  the  Shore-Based  Pacific  Whiting  Fishery  . 

0648-AR63 

192 

Amendment  1  to  the  Fishery  Management  Plan  for  the  Tilefish  Fishery . 

0648-AS25 

193 

Atlantic  Highly  Migratory  Species  (HMS);  Reducing  Sea  Turtle  Takes . . . 

0648-AS49 

194 

Amendment  to  Coastal  Migratory  Pelagics  FMP,  Red  Drum  FMP,  Reef  Fish  FMP,  Spiny  Lobster  FMP,  and  Stone 
Crab  FMP  To  Provide  for  Regulation  of  Marine  Aquaculture  (Reg  Plan  Seq  No.  20)  . 

0648-AS65 

195 

American  Lobster  Fishery;  Fishing  Effort  Control  Measures  To  Complement  Interstate  Lobster  Management  Rec¬ 
ommendations  by  the  Atlantic  States  Marine  Fisheries  Commission . 

0648-AT31 

196 

Amendment  10  to  the  Atlantic  Mackerel,  Squid,  and  Butterfish  Fishery  Management  Plan  . 

0648-AT58 

197 

BSAI  Amendment  73  and  GOA  Amendment  77  FMP  To  Revise  Management  Authority  of  Dark  Rockfish . 

0648-AU20 

198 

Amendment  15  to  the  Summer  Flounder,  Scup,  and  Black  Sea  Bass  Fishery  Management  Plan . 

0648-AU36 

199 

Restrictions  for  2007  Purse  Seine  and  Longline  Fisheries  in  the  Eastern  Trooical  Pacific  Ocean  . 

0648-AU79 

200 

South  Atlantic  Fishery  Ecosystem  Plan  Comprehensive  Amendment  . 

0648-AV31 

201 

Modifying  Maximum  Retainable  Amounts  (MRAs)  for  Selected  Groundfish  Species  Caught  by  the  Non-American 
Fishing  Act  T rawl  Catcher  Processor  Sector  . 

0648-AV32 

202 

Certification  of  Nations  Whose  Fishing  Vessels  Are  Engaged  in  lUU  Fishing  or  Bycatch  of  Protected  Living  Marine 
Resources  (Reg  Plan  Seq  No.  21 ) . 

0648-AV51 

203 

Rule  To  Implement  a  Minimum  Possession  Size  Limit  on  Spiny  Lobster  (Panulirus  argus)  . 

0648-AV61 

204 

Collection  and  Use  of  Tax  Identification  Numbers  From  Holders  of  and  Applicants  for  National  Marine  Fisheries 

Service  Permits . 

0648-AV76 

205 

American  Lobster  Data  Collection  and  Broodstock  Protection  Measures . 

064&-AV77 

206 

Gulf  Reef  Fish  Amendment  30B  . 

0648-AV80 

207 

Amendment  3  to  the  Fishery  Management  Plan  for  the  Spiny  Lobster  Fishery  of  Puerto  Rico  and  the  U.S.  Virgin 

Islands  and  Amendment  4  to  the  Reef  Fish  Fishery  Management  Plan  of  Puerto  Rico  and  the  U.S . 

0648-AV98 

208 

Amendment  15  to  the  Pacific  Coast  Groundfish  Fishery  Management  Plan:  Limited  Entry  Program  for  the  Pacific 
Whiting  Fishery  . .•. . 

0648-AW08 

209 

1  Amendment  17  to  the  South  Atlantic  Fishery  Management  Council  Snapper  Grouper  Fishery  Management  Plan  ... 

0648-AW1 1 

210 

1  Amendment  1 5B  to  the  South  Atlantic  Fishery  Management  Council  Snapper  Grouper  Fishery  Management  Plan 

0648-AW12 

211 

Amendment  2  to  the  Fishery  Management  Plan  for  the  Queen  Conch  Fishery  of  Puerto  Rico  and  the  U.S.  Virgin 

0648-AW15 

212 

Amendment  7  to  the  South  Atlantic  Shrimp  Fishery  Management  Plan  . 

0648-AW19 

213 

Marine  Mammal  Protection  Act  Stranding  Regulation  Revisions  . 

0648-AW22 

214 

Revise  Regulations  Governing  the  North  Pacific  Groundfish  Observer  Program  . 

0648-AW24 

215 

Amendment  3  to  the  Northeast  Skate  Complex  Fishery  Management  Plan . 

0648-AW30 

216 

Fisheries  in  the  Western  Pacific;  Western  Pacific  Pelagic  Fisheries;  Amendment  1 8  to  the  Pelagics  Fishery  Man¬ 
agement  Plan;  Shallow-Set  Longline  Swordfish  Fishery . 

0648-AW49 

217 

Establish  a  Permit  Fee  Collection  Framework  Under  the  Fishery  Management  Plan  for  U.S.  West  Coast  Fisheries 
for  Highly  Migratory  Species  (HMS  FMP)  . 

064&-AW50 

218 

Fisheries  in  the  Western  Pacific;  Compensation  to  Northwestern  Hawaiian  Islands  Bottomfish  and  Lobster  Fisher¬ 
men  Due  to  Fishery  Closure  in  the  Papahanaumokuakea  Marine  National  Monument  . 

0648-AW52 

219 

Amendment  16  to  the  Fishery  Management  Plan  for  the  Snapper  Grouper  Fishery  of  the  South  Atlantic  Region  .... 

0648-AW64 

220 

Atlantic  Highly  Migratory  Species;  Atlantic  Shark  Management  Measures . 

0648-AW65 

221 

Amendment  4  to  the  Atlantic  Herring  Fishery  Management  Plan  . 

0648-AW75 

222 

Interim  Action  To  Reduce  Fishing  Mortality  and  Maintain  Stock  Rebuilding;  Northeast  Multispecies  Fishery . 

0648-AW87 

223 

Halibut  Charter  Vessel  Moratorium  . 

0648-AW92 

224 

Allowable  Modificalions  to  the  Turtle  Excluder  Device  (TED)  Requirements . . 

1  0648-AW93 
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National  Oceanic  and  Atmospheric  Administration — Proposed  Rule  Stage  (Continued) 


Sequence 

Title 

Regulation 

Identifier 

Number 

Number 

225 

! 

Seabird  Avoidance  Requirements  Revisions  for  Hook-and-Line  Vessels  in  International  Pacific  Halibut  Commis¬ 
sion  Regulatory  Area  4E  . - . 

0648-AW94 

226 

Regulatory  Amendment  (i3)  To  Correct  and  Clarify  Amendment  13  and  Subsequent  Frameworks  of  the  Northeast 
Muttispecies  Fishery  Management  Plan . . 

0648-AW95 

227 

Amendment  28  to  the  Fishery  Management  Plan  for  Bering  Sea  and  Aleutian  Islands  King  and  Tanner  Crab  . 

0648-AW97 

228 

Amendment  1 1  to  the  Atlantic  Mackerel,  Squid,  Butterfish  Fishery  Management  Plan . 

0648-AX05 

229 

Atlantic  Highly  Migratory  Species;  2009  North  and  South  Atlantic  Commercial  Quotas  . 

0648-AX07 

230 

Atlantic  Highly  Migratory  Species  (HMS);  2009  Atlantic  Bluefin  Tuna  Quota  Specifications  and  Management 

Measures  . 

0648-AX12 

231 

Amendment  92  to  the  Fishery  Management  Plan  tor  Bering  Sea/Aleutian  Islands  Groundfish  and  Amendment  82 
to  the  Fishery  Management  Plan  for  Gulf  of  Alaska  Groundfish  . 

0648-AX14 

232 

2009  Atlantic  Mackerel,  Squid,  and  Butterfish  Specifications  and  Management  Measures  . 

0648-AX16 

233 

One-Fish  Daily  Bag  Limit  for  the  Guided  Sport  Charter  Vessel  Fishery  for  Halibut  in  Regulatory  Area  2C  . 

0648-AX17 

234 

Protective  Regulations  for  Killer  Whales  in  the  Northwest  Region  Under  the  Endangered  Species  Act  and  Marine 

Mammal  Protection  Act  . 

0648-AV15 

235 

Designation  of  Critical  Habitat  for  the  Endangered  U.S.  Distinct  Population  Segment  (DPS)  of  Smalltooth  Sawfish 

0648-AV74 

236 

Marine  Mammal  Protection  Act  Permit  Regulation  Revisions  . 

0648-AV82 

237 

Rulemaking  To  Establish  Take  Prohibitions  for  the  Threatened  Southern  Distinct  Population  Segment  of  North 
American  Green  Sturgeon  . 

0648-AV94 

238 

Harbor  Porpoise  Take  Reduction  Plan  Measures  . 

0648-AW51 

239 

Rulemaking  To  Designate  Critical  Habitat  for  the  Gulf  of  Maine  Distinct  Population  Segment  of  Atlantic  Salmon  .... 

0648-AW77 

240 

Rulemaking  To  Designate  Critical  Habitat  for  the  Threatened  Southern  Distinct  Population  Segment  of  North 
American  Green  Sturgeon  . 

0648-AX04 

241 

Rule  To  Revise  Leatherback  Critical  Habitat . 

0648-AX06 

References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 

National  Oceanic  and  Atmospheric  Administration — Final  Rule  Stage 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

242 

Require  Mandatory  Observer  Coverage  in  the  At-Sea  Processing  Sector  of  the  Whiting  Fishery . 

0648-AK26 

243 

Revisions  to  the  Scientific  Research  Activity,  Exempted  Fishing,  and  Exempted  Educational  Activity  Regulations  .. 

0648-AR78 

244 

Western  Pacific  Squid  Fishery  . 

0648-AS71 

245 

Amendment  14  to  the  Fishery  Management  Plan  for  the  Snapper-Grouper  Fishery  of  the  South  Atlantic  Region  .... 

0648-AU28 

246 

Framework  4  to  the  Fishery  Management  Plan  for  Monkfish . 

0648-AU34 

247 

Revision  to  Allowable  Bycatch  Reduction  Devices  for  the  Gulf  of  Mexico  Shrimp  Fishery . 

0648-AV14 

248 

Magnuson-Stevens  Fishery  Conservation  and  Management  Reauthorization  Act  (MSRA)  Environmental  Review 
Procedure  (Reg  Plan  Seq  No.  24)  . 

0648-AV53 

249 

Guidance  for  Annual  Catch  Limits  and  Accountability  Measures  to  End  Qverfishing  (Reg  Plan  Seq  No.  25)  . 

0648-AV60 

250 

General  Provisions  for  Domestic  Fisheries;  Specifications  for  Boarding  Ladders  . 

0648-AV78 

251 

Amendment  27  to  the  Fishery  Management  Plan  for  Bering  Sea/Aleutian  Islands  King  and  Tanner  Crabs  . 

0648-AW73 

252 

Referendum  Procedures  for  a  Potential  Gulf  of  Mexico  Grouper  and  Tilefish  Individual  Fishing  Quota  (IFQ)  Pro- 

0648-AW85 

253 

Provide  Regulations  for  Permits  Wr  Capture,  Transport,  Import,  and  Export  of  Protected  Species  for  Public  Dis¬ 
play,  and  for  Maintaining  a  Captive  Marine  Mammal  Inventory . 

0648-AH26 

254 

Virginia  Modified  Pound  Net  Leader  Inspection  Program . 

0648-AU98 

255 

Endangered  and  Threatened  Species;  Designation  of  Critical  Habitat  for  Elkhom  and  Staghorn  Corals . 

0648-AV35 

256 

Atlantic  Pelagic  Longline  Take  Reduction  Plan  . . . 

0648-AV65 

References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 

National  Oceanic  and  Atmospheric  Administration — Completed  Actions 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

257 


Amendment  9  to  the  Atlantic  Mackerel,  Squid,  and  Butterfish  Fishery  Management  Plan 


0648-AP60 
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National  Oceanic  and  Atmospheric  Administration — Completed  Actions  (Continued) 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

258 

Amendment  72  to  the  Fishery  Management  Plan  for  the  Groundfish  of  the  Gulf  of  Alaska  . . 

0648-AR72 

259 

Amend  Subsistence  Halibut  Fishing  Regulations  in  Waters  In  and  Off  Alaska  . 

0648-AU14 

260 

Atlantic  Highly  Migratory  Species;  International  Trade  Permit  Regulatory  Amendment  . 

0648-AU88 

261 

Atlantic  Highly  Migratory  Species;  Atlantic  Shark  Management  Measures . 

0648-AU89 

262 

Amendment  25  the  Fishery  Management  Plan  in  the  Bering  Sea  and  Aleutian  Islands  King  and  Tanner  Crab  Fish- 

eries  off  Alaska  . 

0648-AV19 

263 

Fisheries  in  the  Western  Pacific;  Precious  Corals  Fisheries;  Fishery  Management  Plan  for  Amendment  7 — Gold 

and  Black  Coral  Management  . 

0648-AV30 

264 

Reef  Fish  Amendment  30A  for  Greater  Amberjack  and  Gray  Triggerfish:  TAC  Adjustments,  Measures  To  End 

Overfishing  and  Establish  SFA  Parameters . 

0648-AV34 

265 

2008  Summer  Flounder,  Scup,  and  Black  Sea  Bass  Recreational  Fishery  Management  Measures . 

0648-AV41 

266 

Individual  Fishing  Ouota  Omnibus  V  Action  2  and  4:  Allow  Longline  Pot  Gear  in  Bering  Sea  during  June;  Allow 

Mobilized  Military  Personnel  To  Make  Temporary  Individual  Fishing  Quota  Transfers  . 

0648-AV64 

267 

Framework  Adjustment  1 9  to  the  Atlantic  Sea  Scallop  Fishery  Management  Plan . 

0648-AV90 

268 

Amendment  89  to  the  Fishery  Management  Plan  for  the  Bering  Sea;  Bering  Sea  Habitat  Conservation  Measures 

0648-AW06 

269 

Revisions  to  Regulations  for  the  Guided  Sport  Charter  Vessel  Fishery  for  Halibut  in  Regulatory  Area  2C  . 

0648-AW23 

270 

Revise  Regulations  To  Exempt  Certain  Groundfish  Catcher-Processors  and  Motherships  From  Check-ln/Check- 

Out  Requirements  With  Active  Vessel  Monitoring  Systems  (VMS)  . 

0648-AW28 

271 

Framework  Adjustment  5  to  the  Monkfish  Fishery  Management  Plan . 

0648-AW33 

272 

Amendment  26  to  the  Fishery  Management  Plan  for  Bering  Sea/ Aleutian  Islands  King  and  Tanner  Crabs . 

0648-AW45 

273 

■  Atlantic  Highly  Migratory  Species  (HMS);  Renewal  of  Atlantic  Tunas  Longline  Limited  Access  Permits  (LAPs);  At- 

lantic  Shark  Identification  Workshop  Attendance  Requirements  . 

0648-AW46 

274 

Approval  of  Eliminator  Trawl  Gear  for  Special  Management  Programs;  Northeast  Multispecies  Fishery . 

0648-AW53 

275 

Allocation  of  Trips  to  Closed  Area  II  Yellowtail  Flounder  Special  Access  Program . 

0648-AW69 

276 

Framework  Adjustment  6  to  the  Monkfish  Fishery  Management  Plan . 

0648-AW81 

277 

Right  Whale  Ship  Strike  Reduction . 

0648-AS36 

278 

Amendment  To  Discharge  Regulations  in  Gulf  of  the  Farallones,  Monterey  Bay,  and  Cordell  Banks  National  Ma- 

rine  Sanctuaries . 

0648-AW29 

National  Telecommunications  and  Information  Administration — Completed  Actions 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

279 

Rulemaking  To  Waive  the  Household  Eligibility  and  Application  Process  of  the  Coupon  Program  for  Individuals 
Residing  in  Nursing  Homes . 

0660-AA17 

Patent  and  Trademark  Office — Proposed  Rule  Stage 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

280 

Fiscal  Year  2009  Revision  of  Request  for  Continued  Examination,  18-Month  Publication,  and  Other  Miscellaneous 
Cost-Recovery  Patent  Fees  . 

0651-AC29 

Patent  and  Trademark  Office — Final  Rule  Stage 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

281 

Examination  of  Patent  Applications  That  Include  Claims  Containing  Alternative  Language  . 

0651-AC00 

282 

_ 1 

Fiscal  Year  2009  Changes  to  Patent  Cooperation  Treaty  Search  Fees . 

1 

0651-AC28 
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Department  of  Commerce  (DOC) 
International  Trade  Administration  (ITA) 


Long-Term  Actions 


190.  COMMERCIAL  AVAILABILITY  OF 
FABRIC  AND  YARN 

Legal  Authority:  PL  106-200,  sec 
112(b)(5)(B);  PL  106-200,  sec  211;  EO 
13191;  PL  107-210,  sec  3103 

•  Abstract:  This  rule  implements  certain 
provisions  of  the  Trade  and 
Development  Act  of  2000  (the  Act). 
Title  I  of  the  Act  (the  African  Growth 
and  Opportunity  Act  or  AGOA),  title 
II  of  the  Act  (the  United  States- 
Caribbean  Basin  Trade  Partnership  Act 
or  CBTPA),  and  title  XXXI  of  the  Trade 
Act  of  2002  (the  Andean  Trade 
Promotion  and  Drug  Eradication  Act  or 
ATPDEA)  provide  for  quota-  and  duty¬ 
free  treatment  for  qualifying  apparel 
products  from  designated  beneficiary 
countries.  AGOA  and  CBTPA  authorize 
quota-  and  duty-free  treatment  for 
apparel  articles  that  are  both  cut  (or 
knit-to-shape)  and  sewn  or  otherwise 


assembled  in  one  or  more  designated 
beneficiary  countries  from  yarn  or 
fabric  that  is  not  formed  in  the  United 
States  or  a  beneficiary  country, 
provided  it  has  been  determined  that 
such  yarn  or  fabric  cannot  be  supplied 
by  the  domestic  industry  in  commercial 
quantities  in  a  timely  manner.  The 
President  has  delegated  to  the 
Committee  for  the  Implementation  of 
Textile  Agreements  (the  Committee), 
which  is  chaired  by  Commerce,  the 
authority  to  determine  whether  yarn  or 
fabric  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner  under  the 
AGOA,  the  ATPDEA,  and  the  CBTPA, 
and  has  authorized  the  Committee  to 
extend  quota-  and  duty-free  treatment 
to  apparel  of  .such  yarn  or  fabric.  The 
rule  provides  the  procedure  for 
interested  parties  to  submit  a  request 


alleging  that  a  yarn  or  fabric  cannot  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner,  the  procedure  for  public 
comments,  and  relevant  factors  that 
will  be  considered  in  the  Committee’s 
determination.  The  rule  also  outlines 
the  factors  to  be  considered  by  the 
Committee  in  extending  quota-  and 
duty-free  treatment. 

Timetable: 


NPRM  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Janet  Heinzen 

Phone:  202  482-4006 

Email:  janet  heinzen@ita.doc.gov 

RIN:  0625-AA59 


Department  of  Commerce  (DOC) 

National  Oceanic  and  Atmospheric  Administration  (NOAA) 


Proposed  Rule  Stage 


NATIONAL  MARINE  FISHERIES 
SERVICE 


191.  MAXIMIZE  RETENTION  AND 
MONITORING  PROGRAM  IN  THE 
SHORE-BASED  PACIFIC  WHITING 
FISHERY 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  The  Pacific  Fishery 
Management  Council  (Pacific  Council) 
at  their  October  21  to  25,  1996,  meeting 
in  San  Francisco,  California  addressed 
the  treatment  and  disposition  of  salmon 
in  the  groundfish  trawl  fisheries, 
specifically  the  shore-based  whiting 
fishery.  At  that  meeting,  the  Pacific 
Council  discussed  the  retention  of 
salmon  in  the  shore-based  whiting 
fishery  and  took  action  to  maintain  a 
viable  shore-based  whiting  fishery  by 
using  exempted  fishing  permits  (EFPs). 
These  EFPs  allowed  the  shore-based 
whiting  fleet  to  temporarily  deliver 
unsorted  catch  to  processing  plants  and 
provided  for  the  monitoring  of 
incidentally  taken  salmon  until  a 
permanent  monitoring  program  could 
be  implemented.  In  keeping  with  the 
Pacific  Council’s  recommendation, 
NMFS  is  proceeding  with 
implementing  a  monitoring  program  for 
the  shore-based  whiting  fishery.  This 
action  will  aid  in  the  sustainable 


management  of  Pacific  Coast  salmon 
and  groundfish  fisheries  while 
providing  an  important  economic 
opportunity  to  those  associated  with 
the  harvest,  processing,  and  selling  of 
whiting  taken  by  the  shore-based 
whiting  fleet.  The  need  for 
implementing  a  permanent  monitoring 
program  in  the  shore-based  Pacific 
whiting  fishery  is  to  provide  for  a  full 
retention  fishery  by  enabling  the  shore- 
based  whiting  fleet,  comprised 
exclusively  of  catcher  vessels,  to 
deliver  unsorted  catch  to  processing 
plants.  This  practice  is  necessary  to 
ensure  that  whiting  landings  are  of 
market  quality,  while  abiding  by 
Federal  groundfish  regulations  and 
those  implementing  the  Pacific  Coast 
salmon  and  groundfish  fishery 
management  plans  (FMPs). 

Timetable: 


Date  FR  Cite 

11/00/08 

12/00/08 


NPRM  11/00/08 

NPRM  Comment  12/00/08 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  D.  Robert  Lohn, 
Regional  Administrator,  Northwest 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  7600 


Sand  Point  Way  NE.,  Building  1, 
Seattle,  WA  48115-0070 
Phone:  206  526-6150 
Fax:  206  526-6426  ' 

RIN:  0648-AR63 


192.  AMENDMENT  1  TO  THE  FISHERY 
MANAGEMENT  PLAN  FOR  THE 
TILEFISH  FISHERY 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  Amendment  1  to  the  Fishery 
Management  Plan  for  the  Tilefish 
Fishery  would  implement  Individual 
Transferable  Quotas  in  the  tilefish 
fishery. 

Timetable: 


NPRM  11/00/08 

NPRM  Comment  12/00/08 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Patricia  A.  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AS25 


Federal  Register/ Vol.  73,  No.  227 /Monday,  November  24,  2008 /Unified  Agenda 


71331 


DOC — NOAA  *  Proposed  Rule  Stage 


193.  ATLANTIC  HIGHLY  MIGRATORY 
SPECIES  (HMS);  REDUCING  SEA 
TURTLE  TAKES 

Legal  Authority:  16  USC  971;  16_USC 
1801  et  seq 

Abstract:  This  action  would  amend  the 
regulations  governing  the  Atlantic 
pelagic  longline  fishery  based  upon  a 
June  1,  2004,  Biological  Opinion 
regarding  Atlantic  sea  turtles.  This 
amendment  could  include  firamework 
mechanisms  that  would  allow  the 
Agency  to  take  action,  such  as  partial 
or  rolling  closures  or  gear  or  effort 
restrictions,  if  the  number  of  sea  turtle 
interactions  or  mortalities  exceed 
anticipated  levels  during  a  certain 
period  of  time.  This'action  would  not 
change  established  quotas  for  target 
species. 

Timetable: 

Action  '  Date  FR  Cite 

ANPRM  08/12/04  69  FR  49858 

ANPRM  Comment  10/12/04 

Period  End 

NPRM  11/00/08 

NPRM  Comment  12/00/08 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Alan  Risenhoover, 
Director,  Office  of  Sustainable 
Fisheries,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  1315  East-West 
Highway,  Room  13362,  Silver  Spring, 
MD  20910 

Phone:  301  713-2334 
RIN:  0648-AS49 

194.  AMENDMENT  TO  COASTAL 
MIGRATORY  PELAGICS  FMP,  RED 
DRUM  FMP,  REEF  FISH  FMP,  SPINY 
LOBSTER  FMP,  AND  STONE  CRAB 
FMP  TO  PROVIDE  FOR  REGULATION 
OF  MARINE  AQUACULTURE 

Regulatory  Plan:  This  entry  is  Seq.  No. 
20  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0648-AS65 


195.  AMERICAN  LOBSTER  FISHERY; 
FISHING  EFFORT  CONTROL 
MEASURES  TO  COMPLEMENT 
INTERSTATE  LOBSTER 
MANAGEMENT  RECOMMENDATIONS 
BY  THE  ATLANTIC  STATES  MARINE 
FISHERIES  COMMISSION 

Legal  Authority:  *16  USC  5101  et  .seq 


Abstract:  The  National  Marine 
Fisheries  Service  announces  that  it  is 
considering,  and  seeking  public 
comment  on,  revisions  to  Federal 
American  lobster  regulations  for  the 
Exclusive  Economic  Zone  (EEZ) 
associated  with  effort  control  measures 
as  recommended  for  Federal 
implementation  by  the  Atlantic  States 
Marine  Fisheries  Commission  (ASFMC) 
as  outlined  in  the  Interstate  Fishery 
Management  Plan  (ISFMP)  for 
American  Lobster.  This  action  will 
evaluate  effort  control  measures  in 
certain  Lobster  Conservation 
Management  Areas  including:  Limits  on 
future  access  based  on  historic 
participation  criteria;  procedures  to 
allow  trap  transfers  among  qualifiers 
and  impose  a  trap  reduction  or 
conservation  tax  on  any  trap  transfers; 
and  a  trap  reduction  schedule  to  meet 
the  goals  of  the  ISFMP. 

Timetable: 

Action  Date  FR  Cite 

ANPRM  05/10/05  70  FR  24495 

ANPRM  Comment  06/09/05 

Period  End 

NPRM  12/00/08 

NPRM  Comment  02/00/09 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Patricia  A.  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AT31 

196.  AMENDMENT  10  TO  THE 
ATLANTIC  MACKEREL,  SQUID,  AND 
BUTTERFISH  FISHERY  MANAGEMENT 
PLAN 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  This  action  would  implement 
a  rebuilding  program  for  butterfish. 

Timetable: 

Action  Date  FR  Cite 

NPRM  06/00/09 

NPRM  Comment  07/00/09 

Period  End 

Regulatory  Flexibility  Analysis 
Required;  Yes 

Agency  Contact:  Patricia  A.  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 


Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AT58 


197.  BSAI  AMENDMENT  73  AND  GOA 
AMENDMENT  77  FMP  TO  REVISE 
MANAGEMENT  AUTHORITY  OF  DARK 
ROCKFISH 

Legal  Authority:  16  USC  1801  et-seq 

Abstract:  This  amendment  would 
remove  dark  rockfish  (Sebastes  ciliatus) 
from  the  Bering  Sea  and  Aleutian 
Islands  (BSAI)  and  Gulf  of  Alaska 
(GOA)  groundfish  fishery  management 
plans  (FMP).  The  State  of  Alaska  would 
then  assume  management  of  dark  • 
rockfish  in  the  BSAI  and  GOA. 
Regulatory  amendments  are  needed  to 
implement  these  FMP  amendments  to 
remove  dark  rockfish  from  Table  2a  of 
50  CFR  part  679  (FMP  species)  and  to 
add  dark  rockfish  to  Table  2d  of  50 
CFR  part  679  (non-FMP  species).  The 
regulations  implementing  Amendment 
73/77  also  would  revise  the  scientific 
name  and  species  code  for  dusky 
rockfish  on  Table  2a  to  50  CFR  part 
679. 

Timetable: 

Action  Date  FR  Cite 

NPRM  09/247o8  73  FR  55010 

NPRM  Comment  1 1/17/08 

Period  End 

Final  Action  05/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Robert  D.  Mecum, 
Acting  Administrator,  Alaska  Region, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  P.O.  Box  21668, 

Juneau,  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AU20 


198.  AMENDMENT  15  TO  THE 
SUMMER  FLOUNDER,  SCUP,  AND 
BLACK  SEA  BASS  FISHERY 
MANAGEMENT  PLAN 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  Amendment  15  would 
address  allocation  and  other  issues  in 
the  summer  flounder,  scup,  and  black 
sea  bass  fisheries. 
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Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

NPRM  Comment  01/00/09 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Patricia  A.  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AU36 


199.  RESTRICTIONS  FOR  2007  PURSE 
SEINE  AND  LONGLINE  FISHERIES  IN 
THE  EASTERN  TROPICAL  PACIFIC 
OCEAN 

Legal  Authority:  16  USC  951  to  961; 

16  USC  971 

Abstract:  The  National  Marine 
Fisheries  Service  announces  the  2007 
conservation  and  management 
measures  for  international  tuna 
fisheries  in  the  eastern  tropical  Pacific 
Ocean.  The  purse  seine  fishery  will  be 
closed  for  six-weeks  and  any  national 
longline  fishery  which  reaches  a  catch 
level  for  bigeye  tuna  equal  to  the  2001 
catch  levels  will  also  be  closed.  The 
intended  effect  of  this  rule  is  to 
establish  prohibition  of  U.S.  vessels 
purse  seine  fishing  for  tuna  in  the  Inter- 
American  Tropical  Tuna  Commission 
(lATTC)  Convention  Area  from 
November  20  to  December  31  period, 
and  to  announce  the  closure  of  the  U.S. 
longline  fishery.  This  will  conform  to 
the  lATTC  recommendation  that  was 
approved  by  the  State  Department. 

Timetable: 

Action  Date  “FR  Cite 

NPRM  12/00/08 

NPRM  Comment  02/00/09 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Mark  Helvey, 
Assistant  Regional  Administrator  for 
Sustainable  Fisheries,  Department  of 
Comrrierce,  National  Oceanic  and 
Atmospheric  Administration,  501  West 
Ocean  Boulevard,  Long  Beach,  CA 
90802 

Phone:  562  980-4040 


200.  SOUTH  ATLANTIC  FISHERY 
ECOSYSTEM  PLAN  COMPREHENSIVE 
AMENDMENT 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  The  purpose  of  this  action  is 
to  develop  an  ecosystem-based 
approach  to  resource  management.  The 
South  Atlantic  Council  plans  to 
develop  a  Fishery  Ecosystem  Plan  (FEP) 
Comprehensive  Amendment,  which 
would  modify  all  its  Fishery 
Management  Plans  (FMPs).  The  initial 
amendment  would  include  the 
following  actions:  (1)  Various  actions  to 
comply  with  new  essential  fish  habitat 
requirements:  (2)  establishment  of  deep 
water  coral  Habitat  Areas  of  Particular 
Concern,  with  possible  gear  limitations, 
such  as  the  establishment  of  allowable 
trawl  areas;  and  (3)  other  possible 
actions  necessary  to  implement 
ecosystem-based  fishery  management. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

NPRM  Comment  12/00/08 

Period  End 

Final  Rule  01/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Roy  Crabtree, 

Regional  Administrator,  Southeast 
Region,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  263  Thirteenth  Avenue 
South,  St.  Petersburg,  FL  33701 
Phone:  727  570-5305 
Fax:  727  570-5583 
Email:  roy.crabtree@noaa.gov 

RIN:  0648-AV31 


201.  MODIFYING  MAXIMUM 
RETAINABLE  AMOUNTS  (MRAS)  FOR 
SELECTED  GROUNDFISH  SPECIES 
CAUGHT  BY  THE  NON-AMERICAN 
FISHING  ACT  TRAWL  CATCHER 
PROCESSOR  SECTOR 

Legal  Authority:  16  USC  1801 

Abstract:  The  National  Marine 
Fisheries  Service  issues  this  action  to 
amend  regulations  specifying  the 
current  interval  of  time  allowed  for 
determining  the  maximum  retainable 
amount  (MRA)  of  selected  groundfish 
species  that  can  be  retained  by  non- 
American  Fishery  Act  trawl  catcher 
processors.  This  action  would  change 
MRA  regulations  located  at  50  CFR 
679.20(e)  that  establish  the  calculation 
of  MRAs  for  groundfish  species  that  are 


closed  to  directed  fishing  by  increasing 
the  interval  of  time  each  vessel  in  this 
sector  would  have  to  retain  the  MRA 
specified  in  regulation  for  several 
species"  in  the  Bering  Sea  and  Aleutian 
Islands.  This  action  is  intended  to 
promote  the  goals  and  objectives  of  the 
Fishery  Management  Plan  (FMP)  for 
Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Management  Area. 

Timetable: 

Action  Date  FR  Cite 

NPRM  12/00/08 

NPRM  Comment  01/00/09 

Period  end 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Robert  D.  Mecum, 
Acting  Administrator,  Alaska  Region, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  P.O.  Box  21668, 
Juneau,  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AV32 


202.  CERTIFICATION  OF  NATIONS 
WHOSE  FISHING  VESSELS  ARE 
ENGAGED  IN  lUU  FISHING  OR 
BYCATCH  OF  PROTECTED  LIVING 
MARINE  RESOURCES 
Regulatory  Plan:  This  entry  is  Seq.  No. 
21  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0648-AV51 


203.  RULE  TO  IMPLEMENT  A 
MINIMUM  POSSESSION  SIZE  LIMIT 
ON  SPINY  LOBSTER  (PANULIRUS 
ARGUS) 

Legal  Authority:  16  USC  1801 
Abstract:  The  LInited  States  is  a  major 
importer  of  spiny  lobster  from  the 
Caribbean,  importing  over  88,000  tons 
(over  194  million  lbs)  over  the  past  10 
years,  worth  an  estimated  $2.27  billion 
dollars.  The  United  States  imports  over 
90  percent  of  the  spiny  lobster 
harvested  in  Brazil,  Colombia,  Central 
America  and  the  Caribbean  countries. 
The  major  exporters  to  the  United 
States  are  the  Bahamas,  Brazil, 
Honduras  and  Nicaragua.  All  of  these 
exporting  countries  have  some  form  of 
minimum  size  requirement,  but  they 
are  not  standardized  and  enforcement 
is  severely  lacking.  Therefore,  NOAA 
Fisheries  Service  in  coprdination  with 
the  Caribbean,  South  Atlantic,  and  Gulf 


RIN:  0648-AU79 
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of  Mexico  Fishery  Management 
Councils  is  proposing  to  place  a 
minimum  size  limit  restriction  on 
imports  to  curtail  the  flow  of 
undersized  lobster  harvested  in  foreign 
countries. 

Timetable: 

Action  Date  FR  Cite 

Notice  07/26/07  72  FR  41 063 

NPRM  11/00/08 

NPRM  Comment  1 2/00/08 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Roy  Crabtree, 
Regional  Administrator,  Southeast 
Region,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  263  Thirteenth  Avenue 
South,  St.  Petersburg,  FL  33701 
Phone:  727  570-5305 
Fax:  727  570-5583 
Email:  roy.crabtree@noaa.gov 

RIN:  0648-AV61 


204.  COLLECTION  AND  USE  OF  TAX 
IDENTIFICATION  NUMBERS  FROM 
HOLDERS  OF  AND  APPLICANTS  FOR 
NATIONAL  MARINE  FISHERIES 
SERVICE  PERMITS 

Legal  Authority:  31  USC  7701;  16  USC 
1801  et  seq:  16  USC  1361  et  seq;  16 
USC  1531  et  seq 

Abstract:  In  conformance  with  the  Debt 
Collection  Improvement  Act  of  1996 
(Debt  Collection  Act),  the  National 
Mmine  Fisheries  Service  (NMFS)  will 
issue  a  rule  to  require  that  each  existing 
holder  of  and  future  applicant  for  a 
permit,  license,  endorsement, 
authorization,  transfer  or  like 
instrument  issued  by  the  agency  to 
provide  a  Taxpayer  Identification 
Number  (TIN)  (business’  employer 
identification  number  or  individual’s 
social  security  number)  and  Date  of 
Incorporation  or  Date  of  Birth,  as 
appropriate.  Under  the  Debt  Collection 
Act,  NMFS  is  required  to  collect  the 
TIN  to  report  on  and  collect  any 
delinquent  non-tax  debt  owed  to  the 
Federal  Government.  NMFS  plans  to 
use  Date  of  Incorporation  or  Date  of 
Birth  information  for  administrative 
aspects  of  permitting  procedures  with 
appropriate  confidentiality  safeguards 
pursuant  to  the  Privacy  Act.  The  rule 
will  specify  (a)  The  particular  uses  that 
may  be  made  of  the  reported  TIN,  (b) 
the  effects,  if  any,  of  not  providing  the 
required  information,  (c)  how  the 


information  will  be  used  to  ascertain 
if  the  permit  holder  or  applicant  owes 
delinquent  non-tax  debt  to  the 
Government  pursuant  to  the  Debt 
Collection  Act,  (d)  the  effects  on  the 
permit  holder  or  applicant  when  such 
delinquent  debts  are  owed,  and  (e)  the 
agency’s  intended  communications 
with  the  permit  holder  or  applicant 
regarding  the  relationship  of  such 
delinquent  debts  to  its  permitting 
process  and  the  need  to  resolve  such 
debts  as  a  basis  for  completing  permit 
issuance  or  renewal.  The  rule  will 
amend  existing  agency  permit 
regulations  and  contain  all  appropriate 
modified  and  new  collections-of- 
information  pursuant  to  the  Paperwork 
Reduction  Act. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

NPRM  Comment  12/00/08 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Alan  Risenhoover, 
Director,  Office  of  Sustainable 
Fisheries,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  1315  East-West 
Highway,  Room  13362,  Silver  Spring, 
MD  20910 

Phone:  301  713-2334 
RIN:  0648-AV76 


205.  AMERICAN  LOBSTER  DATA 
COLLECTION  AND  BROODSTOCK 
PROTECTION  MEASURES 

Legal  Authority:  16  USC  5101  et  seq 

Abstract:  The  National  Marine 
Fisheries  Service  is  considering  the 
implementation  of  management 
measures  in  the  Federal  lobster  fishery, 
consistent  with  recommendations  for 
Federal  action  as  specified  in  the 
Atlantic  States  Marine  Fisheries 
Commission’s  Interstate  Fishery 
Management  Plan  for  American 
Lobster.  These  proposed  management 
measures  include:  100  percent 
mandatory  dealer  reporting 
requirements  for  Federal  lobster 
dealers;  implementation  of  a  maximum 
size  limit  (maximum  carapace  length 
restriction)  in  several  Lobster 
Management  Areas  (LMA);  and, 
revision  to  the  definition  of  a  V-notch 
for  protection  of  egg-bearing  female 
lobsters  in  several  LMAs  in  the  Federal 
American  lobster  fishery. 


Timetable: 

Action 

Date 

FR  Cite 

ANPRM 

09/19/07 

72  FR  53978 

ANPRM  Comment 

10/22/07 

Period  End 

NPRM 

10/06/08 

73  FR  58099 

NPRM  Comment 

11/20/08 

Period  End 

Final  Rule 

02/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Patricia  A.  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AV77 


206.  GULF  REEF  FISH  AMENDMENT 
SOB 

Legal  Authority:  16  USC  1801 

Abstract:  Amendment  30B  addresses 
the  findings  of  Gulf  of  Mexico  red 
grouper  and  gag  stock  assessments.  Red 
grouper  is  not  undergoing  overfishing 
and  is  not  overfished.  Gag  is 
undergoing  overfishing  and  whether 
gag  are  overfished  is  still  being 
determined.  This  action  incorporates 
both  red  grouper  and  gag  management 
measures  together  as  the  measures 
affecting  one  species  invariably  affect 
the  other.  The  amendment  would 
implement  management  measures  to 
increase  red  grouper  total  allowable 
catch  and  to  end  overfishing  of  gag. 

The  amendment  also  proposes 
definitions  for  gag  status  criteria  and 
reference  points.  The  amendment  also 
examines  grouper  accountability 
measures,  closed  fishing  areas,  and 
ways  to  reduce  discard  mortality. 

Timetable: 

Action  Date  FR  Cite 

Notice  03/07/08  73  FR  12393 

NPRM  11/00/08 

NPRM  Comment  12/00/08 
Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Roy  Crabtree, 
Regional  Administrator,  Southeast 
Region,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  263  Thirteenth  Avenue 
South,  St.  Petersburg,  FL  33701 
Phone:  727  570-5305 
Fax:  727  570-5583 
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Email:  roy.crabtree@noaa.gov 
RIN:  0648-AVeO 


207.  AMENDMENT  3  TO  THE  FISHERY 
MANAGEMENT  PLAN  FOR  THE  SPINY 
LOBSTER  FISHERY  OF  PUERTO  RICO 
AND  THE  U.S.  VIRGIN  ISLANDS  AND 
AMENDMENT  4  TO  THE  REEF  FISH 
FISHERY  MANAGEMENT  PLAN  OF 
PUERTO  RICO  AND  THE  U.S. 

Legal  Authority:  16  USC  1801 

Abstract:  Many  species  of  fish  in  the 
reef  fish  fishery  in  Puerto  Rico  and  the 
USVI  are  believed  to  be  overexploited, 
largely  due  to  trap  fishing  and  bycatch 
associated  with  this  fishery.  Landings 
from  the  trap  fishery  have  continuously 
decreased  since  1990  in  Puerto  Rico; 
species  composition  has  changed;  and 
size  frequency  of  some  fish  has 
decreased  over  the  last  10  years.  These 
effects  have  been  attributed  to  excessive 
trap  fishing  effort,  lack  of  compliance 
with  trap  construction  requirements 
(i.e.,  fishers  often  do  not  use  the 
required  biodegradable  fasteners  on 
trap  doors),  use  of  other  gears  by 
commercial  fishers  (e.g.,  gill  nets),  and 
the  lack  of  escape  panels  in  traps 
which  would  allow  smaller  fishes  to 
escape,  resulting  in  high  mortality  of 
juveniles  and  a  loss  of  long-term 
potential  yield.  Under  current  fishing 
practices,  bycatch  and  the  associated 
mortality  of  bycatch  is  not  expected  to 
be  reduced  sufficiently  in  the  reef  fish 
or  spiny  lobster  trap  fisheries.  Without 
a  reduction  in  bycatch,  those  stocks 
experiencing  overfishing  may  become 
overfished,  and  those  stocks  overfished 
may  not  meet  the  goals  of  the 
rebuilding  plan  set  forth  in  the 
Sustainable  Fisheries  Act  Amendment 
of  2005.  Therefore,  the  use  of  escape 
panels  as  a  management  tool  is 
proposed  in  this  amendment  to  help 
achieve  the  necessary  reductions  in 
fishing  mortality  among  the  species 
harvested  by  traps. 

Timetable: 

Action  Date  FR  Cite 

NPRM  01/00/09 

NPRM  Comment  02/00/09 

Perioed  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Roy  Crabtree, 

Regional  Administrator,  Southeast 
Region,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 


Administration,  263  Thirteenth  Avenue 
South,  St.  Petersburg,  FL  33701 
Phone:  727  570-5305 
Fax:  727  570-5583 
Email:  roy.crabtree@noaa.gov 

RIN:  0648-AV98 


208.  AMENDMENT  15  TO  THE  PACIFIC 
COAST  GROUNDFISH  FISHERY 
MANAGEMENT  PLAN:  LIMITED 
ENTRY  PROGRAM  FOR  THE  PACIFIC 
WHITING  FISHERY 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  Amendment  15  to  the  Pacific 
Coast  Groundfish  FMP  would 
implement  a  limited  entry  program  for 
the  Pacific  whiting  fishery,  which 
occurs  within  the  Exclusive  Economic 
Zone  off  the  coasts  of  Washington, 
Oregon,' and  California.  This  action 
would  limit  future  participation  in  each 
of  the  three  non-tribal  sectors  of  the 
Pacific  whiting  fishery  to  those  vessels 
with  historic  participation  in  those 
particular  sectors. 

Timetable: 

Action  Date  FR  Cite 

NPRM  12/00/08 

NPRM  Comment  01/00/09 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  D.  Robert  Lohn, 
Regional  Administrator,  Northwest 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  7600 
Sand  Point  Way  NE.,  Building  1, 

Seattle,  WA  48115-0070 
Phone:  206  526-6150 
Fax:  206  526-6426 

RIN:  0648-AW08 


209.  AMENDMENT  17  TO  THE  SOUTH 
ATLANTIC  FISHERY  MANAGEMENT 
COUNCIL  SNAPPER  GROUPER 
FISHERY  MANAGEMENT  PLAN 

Legal  Authority:  16  USC  1801 

Abstract:  Amendment  17  is  intended 
to:  establish  management  reference 
points  (MSY,  OY)  for  red  snapper; 
establish  a  rebuilding  plan  (rebuilding 
timefirame  and  rebuilding  strategy)  for 
red  snapper;  specify  Annual  Catch 
Limits  (ACL),  Annual  Catch  Targets 
(ACT),  and  Accountability  Measures 
(AM)  for  10  species  undergoing 
overfishing;  specify  allocations  for  10 
species  undergoing  overfishing; 


reconsider  OY  for  10  species 
undergoing  overfishing;  specify  ABC 
Control  Rules;  extend  the  range  of  the 
snapper  grouper  fishery  management 
plan  north  through  the  Mid-Atlantic 
Council’s  area  of  authority;  promote  fair 
and  equitable  regulations  in  the 
commercial  fishery  for  snowy  grouper; 
and  modify  management  measures  to 
ensure  future  catch  is  equal  to  or  below 
the  ACL. 

Timetable: 

Action  Date  FR  Cite 

NPRM  10/00/09 

NPRM  Comment  12/00/09 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Roy  Crabtree, 

Regional  Administrator,  Southeast 
Region,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  263  Thirteenth  Avenue 
South,  St.  Petersburg,  FL  33701 
Pbone:  727  570-5305 
Fax:  727  570-5583 
Email:  roy.crabtree@noaa.gov 

RIN:  0648-AWll 


210.  AMENDMENT  15B  TO  THE 
SOUTH  ATLANTIC  FISHERY 
MANAGEMENT  COUNCIL  SNAPPER 
GROUPER  FISHERY  MANAGEMENT 
PLAN 

Legal  Authority:  16  USC  1801 

Abstract:  Amendment  15B  would 
assess  the  practicability  of  prohibiting 
the  sale  of  recreationally  caught  fish; 
assess  the  practicability  of  changes  to 
the  renewal  period  on  commercial 
snapper  grouper  permits;  assess  the 
practicability  of  allowing  one-to-one 
transfer  of  commercial  permits  from  an 
individual  to  a  family-held  corporation; 
implement  a  plan  to  monitor  and  assess 
bycatch;  implement  measures  to 
minimize  the  impacts  of  incidental  take 
on  sea  turtles  and  smalltooth  sawfish; 
update  management  reference  points 
for  golden  tilefish;  and  define 
allocation  for  snowy  grouper  and  black 
sea  bass. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

NPRM  Comment  12/00/08 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 
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Agency  Contact:  Roy  Crabtree, 
Regional  Administrator,  Southeast 
Region,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  263  Thirteenth  Avenue 
South,  St.  Petersburg,  FL  33701 
Phone:  727  570-5305 
Fax:  727  570-5583 
Email:  roy.crabtree@noaa.gov 

RIN:  0648-AW12 


211.  AMENDMENT  2  TO  THE  FISHERY 
MANAGEMENT  PLAN  FOR  THE 
QUEEN  CONCH  FISHERY  OF  PUERTO 
RICO  AND  THE  U.S.  VIRGIN  ISLANDS 

Legal  Authority:  16  USC  1801 

Abstract:  St.  Croix  queen  conch 
landings  by  commercial  fishermen 
alone  have  exceeded  sustainable 
harvest  levels  since  the  2000  to  2001 
fishing  season.  In  2005  to  2006  the 
commercial  harvest  was  over  four  times 
sustainable  levels.  Additionally,  there 
is  an  unknown  but  significant 
recreational  harvest.  Overfishing  of 
queen  conch  has  led  to  resource 
collapse  in  other  regions  and  in  some 
cases,  long-term  resource  loss. 
According  to  the  NMFS  Report  on  the 
Status  of  the  U.S.  Fisheries  for  2006, 
queen  conch  is  overfished  and 
undergoing  overfishing.  Under  current 
fishing  practices,  reductions  in 
mortality  are  not  expected  to-  be 
sufficient  in  the  queen  conch  fishery. 
Without  a  reduction  in  mortality,  queen 
conch  are  not  expected  to  achieve  the 
rebuilding  goals  established  in  the 
Sustainable  Fisheries  Amendment  of 
2005.  Therefore,  a  change  in  fishing 
practices  is  needed  to  help  achieve  the 
necessary  reductions  in  queen  conch 
fishing  mortality. 

Timetable: 

Action  Date  FR  Cite 

Notice  of  Intent  10/11/07  72  FR  58057 

NPRM  11/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Roy  Crabtree, 

Regional  Admini-strator,  Southeast 
Region,  Department  of  Commerce,  . 
National  Oceanic  and  Atmospheric 
Administration,  263  Thirteenth  Avenue 
South,  St.  Petersburg,  FL  33701 
Phone:  727  570-5305 
Fax:  727  570-5583 
Email:  roy.crabtree@noaa.gov 

RIN:  0648-AW15 


212.  AMENDMENT  7  TO  THE  SOUTH 
ATLANTIC  SHRIMP  FISHERY 
MANAGEMENT  PLAN 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  The  South  Atlantic  Fishery 
Management  Council  (Council)  in 
conjunction  with  NMFS  intends  to 
prepare  a  DEIS  to  assess  the  impacts 
on  the  natural  and  human  environment 
of  the  management  measures  proposed 
in  its  draft  Amendment  7  to  the  Fishery 
Management  Plan  (FMP)  for  the  Shrimp 
Fishery  of  the  South  Atlantic  Region. 
Options  will  address  the  15,000-pound 
landings  requirement  for  permits, 
permits  that  may  have  been  lost  due 
to  not  meeting  the  15,000-pound 
requirement  or  failure  to  renew  the 
limited  entry  permit,  and  requirements 
for  all  shrimp  permit  holders  to  provide 
economic  data  if  selected. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Roy  Crabtree, 

Regional  Administrator,  Southeast 
Region,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  263  Thirteenth  Avenue 
South,  St.  Petersburg,  FL  33701 
Phone:  727  570-5305 
Fax:  727  570-5583 
Email:  roy.crabtree@noaa.gov 

RIN:  0648-AW19 


213.  MARINE  MAMMAL  PROTECTION 
ACT  STRANDING  REGULATION 
REVISIONS 

Legal  Authority:  16  USC  1379;  16  USC 
1382;  16  USC  1421 

Abstract:  The  National  Marine 
Fisheries  Service  (NMFS)  is  considering 
proposing  changes  to  its  implementing 
regulations  (50  CFR  section  216) 
governing  the  taking  of  stranded  marine 
mammals  under  section  109(h),  section 
112(c),  and  title  IV  of  the  Marine 
Mammal  Protection  Act  and  is 
soliciting  public  comment  to  better 
inform  the  process.  NMFS  intends 
clarify  the  requirements  and  procedures 
for  responding  to  stranded  marine 
mammals  and  for  determining  the 
disposition  of  rehabilitated  marine 
mammals,  which  includes  the 
procedures  for  the  placement  of  non- 
releasable  animals  and  for  authorizing 
the  retention  of  releasable  rehabilitated 


marine  mammals  for  scientific  research, 
enhancement,  or  public  display.  This 
action  will  be  analyzed  under  the 
National  Environmental  Policy  Act 
with  an  Environmental  Assessment. 

Timetable: 

Action  Date  FR  Cite 

ANPRM  01/31/08  73  FR  5786 

ANPRM  Comment  03/31/08 
Period  End 

NPRM  11/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  David  Cottingham, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  1315  East  West 
Highway,  Silver  Spring,  MD  20910 
Phone:  301  713-2322 
Email:  david.cottingham@noaa.gov 

RIN:  0648-AW22 


214.  REVISE  REGULATIONS 
GOVERNING  THE  NORTH  PACIFIC 
GROUNDFISH  OBSERVER  PROGRAM 

Legal  Authority:  118  Stat  110;  16  USC 
773  et  seq;  16  USC  1801  et  seq;  16  USC 
3631  et  seq;  PL  108-199 

Abstract:  This  rulemaking  would  revise 
Federal  regulations  relevant  to 
numerous  administrative  and 
procedural  requirements  applicable  to 
observer  providers,  observers,  and 
industry  participating  in  the  North 
Pacific  Groundfish  Observer  Program. 
Specifically,  the  proposed  actions 
would:  Modify  the  current  permit 
issuance  process  so  that  observer  and 
observer  provider  permit  issuance  is  a 
discretionary  National  Marine  Fisheries 
Service  (NMFS)  decision;  amend 
current  Federal  regulations  addressing 
observer  behavior  involving  drugs, 
alcohol,  and  physical  sexual  conduct  to 
remove  NMFS  oversight  of  observer 
behavior  that  does  not  affect  job 
performance;  require  that  observer 
providers  submit  policies  related  to 
these  activities  and  continue  to  notify 
NMFS  upon  learning  of  an  incident; 
revise  Federal  regulations  so  that 
observer  providers  are  allowed  to 
provide  observers  or  technical  staff  for 
purposes  of  exempted  fishing  permits, 
scientific  research  permits,  or  other 
scientific  research  activities;  revise  the 
definition  of  “fishing  day”  in  Federal 
regulations;  require  observer  providers 
to  annually  submit  detailed  economic 
information  to  NMFS;  specify  a  date  by 
which  observers  who  have  collected 
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data  in  the  previous  fishing  year  would 
be  required  to  be  available  for 
debriefing:  and  implement 
housekeeping  issues  related  to  errors  or 
clarifications  in  existing  regulations  at 
50  CFR  679.50. 

Timetable: 

Action  Date  FR  Cite 

NPRM  02/00/09 

NPRM  Comment  03/00/09 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Robert  D.  Mecum, 
Acting  Administrator,  Alaska  Region, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  P.O.  Box  21668, 

Juneau,  AK  99802 
Phone:  907  586t-7221 
Fax;  907  586-7249 

RIN:  0648-AW24 

215.  AMENDMENT  3  TO  THE 
NORTHEAST  SKATE  COMPLEX 
FISHERY  MANAGEMENT  PLAN 

Legal  Authority:  16  USC  1801 

Abstract:  Amendment  3  is  intended  to 
address  the  overfished  status  of  winter 
and  thorny  skates,  and  prevent  other 
skate  species  in  the  complex  fi’om 
becoming  overfished.  It  will  establish 
a  rebuilding  program  for  winter  skate, 
and  modify  the  Skate  FMP  to  reduce 
fishing  mortality  on  the  entire  skate 
complex. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

NPRM  Comment  1 2/00/08 

Period  end 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Patricia  A.  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AW30 


216.  FISHERIES  IN  THE  WESTERN 
PACIFIC;  WESTERN  PACIFIC 
PELAGIC  FISHERIES;  AMENDMENT  18 
TO  THE  PELAGICS  FISHERY 
MANAGEMENT  PLAN;  SHALLOW-SET 
LONGLINE  SWORDFISH  FISHERY 

Legal  Authority:  16  USC  1801 

Abstract:  The  Hawaii-based  shallow-set 
longline  fishery  currently  operates 
under  regulations  that  limit  fishing 
effort  and  interactions  with  sea  turtles. 
This  action  would  increase  fishing 
opportunities,  while  continuing  to 
protected  turtles  and  other  protected 
resources. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

NPRM  Comment  01/00/09 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Alvin  Katekaru, 
Assistant  Regional  Administrator, 
Sustainable  Fisheries,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  1601 
Kapiolani  Boulevard,  Honolulu,  HI 
96814 

Phone:  808  944-2207 
RIN:  0648-AW49 

217.  ESTABLISH  A  PERMIT  FEE 
COLLECTION  FRAMEWORK  UNDER 
THE  FISHERY  MANAGEMENT  PLAN 
FOR  U.S.  WEST  COAST  FISHERIES 
FOR  HIGHLY  MIGRATORY  SPECIES 
(HMS  FMP) 

Legal  Authority:  16  USC  1801 

Abstract:  This  action  would  establish 
the  authority  to  collect  permit  fees 
under  the  Fishery  Management  Plan  for 
U.S.  West  Coast  Fisheries  for  Highly 
Migratory  Species.  This  rule  would 
amend  the  FMP  regulations  under  50 
CFR  660.707  to  establish  a  permit  fee 
collection  framework  for  HMS 
commercial  and  recreational  charter 
vessels  operating  off  the  West  Coast. 

The  action  is  consistent  with  and 
implements  elements  of  the  NMFS 
Permit  Fee  National  Policy  Directive 
30-120. 

Timetable: 

Action  Dale  FR  Cite 

NPRM  11/00/08 

NPRM  Comment  12/00/08 

Period  End 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Craig  Heberer, 
Fisheries  Biologist,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  501  West 
Ocean  Boulevard,  Long  Beach,  CA 
90802 

Phone:  760  431-9440 

Fax:  562  980-4047 

Email:  craig.heberer@noaa.gov 

RIN:  0648-AW50 

218.  FISHERIES  IN  THE  WESTERN 
PACIFIC;  COMPENSATION  TO 
NORTHWESTERN  HAWAIIAN 
ISLANDS  BOTTOMFISH  AND 
LOBSTER  FISHERMEN  DUE  TO 
FISHERY  CLOSURE  IN  THE 
PAPAHANAUMOKUAKEA  MARINE 
NATIONAL  MONUMENT 

Legal  Authority:  PL  110-161 

Abstract:  The  Consolidated 
Appropriations  Act  of  2008  authorizes 
the  Secretary  of  Commerce  to  provide 
compensation  to  bottomfish  and  lobster 
fishery  participants  who  will  be 
displaced  by  the  2011  fishery  closure 
resulting  frolft  the  establishment  by 
Presidential  Proclamation  of  the 
Papahanaumokuakea  Marine  National 
Monument,  Northwestern  Hawaiian 
Islands.  The  National  Marine  Fisheries 
Service  (NMFS)  (designee  of  the 
Secretary)  is  required  to  promulgate 
regulations  to  implement  a  voluntary 
capacity  reduction  program  that:  (1) 
Identifies  eligible  participants  as  those 
individuals  holding  Federal  fishing 
permits  for  lobster  or  bottomfish  in  the 
designated  waters  within  the 
monument,  (2)  provides  a  mechanism 
to  compensate  eligible  participants  for 
no  more  than  the  economic  value  of 
their  permits,  and  (3)  at  the  option  of 
each  eligible  permit  holder,  provides  an 
optional  mechanism  for  additional 
compensation  based  on  the  value  of  the 
fishing  vessel  and  gear  of  eligible' 
participants  who  decide  to  receive 
these  additional  funds,  provided  that 
the  vessels  of  such  participants  will  not 
be  used  for  fishing.  For  this  purpose, 
$6,697,500  is  authorized  to  be 
appropriated  to  the  NMFS  for  FY  2008. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 
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Agency  Contact:  Alvin  Katekaru, 
Assistant  Regional  Administrator, 
Sustainable  Fisheries,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  1601 
Kapiolani  Boulevard,  Honolulu,  HI 
96814 

Phone:  808  944-2207 
RIN:  0648-AW52 


219.  •  AMENDMENT  16  TO  THE 
FISHERY  MANAGEMENT  PLAN  FOR 
THE  SNAPPER  GROUPER  FISHERY 
OF  THE  SOUTH  ATLANTIC  REGION 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  The  need  for  action  through 
Amendment  16  is  to  end  overfishing 
of  gag  and  vermilion  snapper.  Species 
in  the  fishery  management  unit  are 
assessed  on  a  routine  basis  and  stock 
status  may  change  as  new  information 
becomes  available.  In  addition,  changes 
in  management  regulations,  fishing 
techniques,  and  social/economic 
structure  can  result  in  shifts  in  the 
percentage  of  harvest  between  user 
groups  over  time.  More  specifically, 
these  proposed  actions  for  gag  and 
vermilion  snapper  would:  Implement 
measures  to  end  overfishing  of  gag  and 
vermilion  snapper;  allow  the  Regional 
Administrator  to  make  adjustments  to 
commercial  and  recreational 
management  measures  based  on  the 
reduction  in  harvest  needed  to  achieve 
yield  at  Foy  pending  the  outcome  of 
a  new  benchmark  assessment  for 
Vermillion  snapper;  specify  the  total 
allowable  catch  and  define  interim 
allocations  for  gag  and  vermilion 
snapper;  update  management  reference 
points  for  gag  and  vermilion  snapper; 
and  reduce  bycatch  of  snapper  grouper 
species. 

Timetable: 

Action  Date  FR  Cite 

Noticeof  Availability  of  04/25/08  73  FR  22365 
DEIS 

NPRM  02/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Roy  Crabtree, 

Regional  Administrator,  Southeast 
Region,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  263  Thirteenth  Avenue 
South,  St.  Petersburg,  FL  33701 
Phone:  727  570-5305 
Fax:  727  570-5583 
Email:  roy.crabtree@noaa.gov 

RIN:  0648-AW64 


220.  •  ATLANTIC  HIGHLY 
MIGRATORY  SPECIES;  ATLANTIC 
SHARK  MANAGEMENT  MEASURES 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  This  rule  would  evaluate  the 
management  measures  for  small  coastal 
sharks  (SCS)  based  on  the  results  of  the 
2007  SCS  stock  assessment.  This 
rulemaking  could  consider,  among 
other  things,  commercial  quotas  and 
trip  limits,  recreational  minimum  size 
and  bag  limits,  time/area  closures,  and 
the  public  display  quota.  In  addition, 
this  rule  would  implement  a  rebuilding 
plan  for  blacknose  sharks.  To  the  extent 
that  blacknose  sharks  are  caught  in 
fisheries  that  are  not  targeted  highly 
migratory  species  fisheries,  the  National 
Marine  Fisheries  Service  (NMFS)  will 
work  with  the  appropriate  Regional 
Fishery  Management  Council,  Interstate 
Commission,  and  States  to  implement 
regulations  through  their  processes  to 
rebuild  blacknose  sharks.  This  action  is 
necessary  in  light  of  recent  stock 
assessments,  which  have  determined 
that  blacknose  sharks  are  overfished 
with  overfishing  occurring.  As  needed, 
this  rule  may  include  others  items  to 
clarify  existing  regulations.  This  action 
is  not  significant  under  the  meaning  of 
E.O.  12866  since  it  is  below  the 
economic  threshold  of  impact  and  has 
no  novel  policy  issues  associated  with 
it.  Additionally,  NMFS  does  not 
anticipate  that  major  changes  to  shark 
management  will  occur  as  a  result  of 
this  action. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

NPRM  Comment  1 2/00/08 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Margo 
Schulze-Haugen,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  1315  East 
West  Highway,  Silver  Spring,  MD 
20910 

Phone:  301  713-0234 

Email:  margo.schulze-haugen@noaa.gov 

RIN:  0648-AW65 


221.  •  AMENDMENT  4  TO  THE 
ATLANTIC  HERRING  FISHERY 
MANAGEMENT  PLAN 

Legal  Authority:  16  USC  1801  et  seq 


Abstract:  The  goal  of  Amendment  4  is 
to  improve  catch  monitoring  and 
ensure  compliance  with  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Reauthorization  Act 
(MSRA)  of  2006.  The  proposed 
objectives  of  Amendment  4  are  as 
follows:  To  implement  measures  to 
improve  the  long-term  monitoring  of 
catch  (landings  and  by  catch)  in  the 
herring  fishery;  to  implement  Annual 
Catch  Limits  (ACLs)  and  Accountability 
Measures  (AMs)  consistent  with  the 
MSRA;  to  implement  other 
management  measures  as  necessary  to 
ensure  compliance  with  the  new 
provisions  of  the  MSRA;  to  develop  a 
sector  allocation  process  or  other 
Limited  Access  Privilege  Program 
(LAPP)  for  the  herring  fishery;  and  in 
the  context  of  the  previous  objectives, 
to  consider  the  health  of  the  herring 
resource  and  the  important  role  of 
herring  as  a  forage  fish  and  predator 
fish  throughout. 

Timetable: 

Action  Date  FR  Cite 

Notice  05/08/08  73  FR  26082 

Notice  Comment  06/30/08 

Period  End 

NPRM  11/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Patricia  A.  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AW75 


222.  •  INTERIM  ACTION  TO  REDUCE 
FISHING  MORTALITY  AND  MAINTAIN 
STOCK  REBUILDING;  NORTHEAST 
MULTISPECIES  FISHERY 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  The  Fishery  Management 
Plan  (FMP)  requires  fishing  mortality 
reductions  to  be  implemented  May  1, 
2009,  as  a  part  of  the  rebuilding  plan 
specified  under  Amendment  13  to  the 
FMP,  and  if  additional  reductions  in 
fishing  mortality  are  necessary  as  a 
result  of  stock  assessments  that  will 
occur  in  August  2008.  The  New 
England  Fishery  Management  Council 
is  currently  developing  Amendment  16 
to  the  FMP  that,  if  approved,  would 
implement  management  measures  to 
achieve  the  necessary  fishing  mortality 
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reductions  to  meet  the  required 
objectives  of  the  FMP,  as  well  as  other 
extensive  modifications  to  the  FMP. 
However,  due  to  the  scope  and 
complexity  of  Amendment  16,  it  is 
likely  that  the  development  of  the 
Amendment  may  be  behind  schedule 
and  not  be  implemented  by  May  1, 

2009.  Therefore,  due  to  the  need  to 
meet  the  rebuilding  goals  of  the  FMP 
by  May  1,  2009.  an  interim  action  is 
being  developed  by  NOAA’s  National 
Marine  Fisheries  Service.  This  interim 
action  would  be  more  narrow  in  scope 
than  Amendment  16  and  focus  on  the 
required  adjustments  to  the  FMP,  and 
include  a  measure  that, would  provide 
flexibility  to  the  industry  and  mitigate 
negative  economic  impacts.  This  action 
would  remain  in  effect  until 
Amendment  16  is  implemented,  which 
is  expected  no  later  than  May  1,  2010. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Patricia  A.  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AVV87 

223.  •  HALIBUT  CHARTER  VESSEL 
MORATORIUM 

Legal  Authority:  16  USC  773  to  773k 

Abstract:  This  action  would  implement 
a  moratorium  on  the  entry  of  additional 
charter  vessels  into  the  guided  sport 
fishery  for  Pacific  halibut  in  waters  of 
International  Pacific  Halibut 
Commission  regulatory  areas  2C 
(Southeast  Alaska)  and  3A  (Central  Gulf 
of  Alaska).  If  approved,  this 
moratorium  would  limit  the  number  of 
charter  vessels  that  may  participate  in 
the  guided  sport  fishery  for  halibut  in 
these  areas.  The  National  Marine 
Fisheries  Service  would  i.ssue  a 
moratorium  permit  to  a  licensed  charter 
vessel  fishing  business  owner  based  on 
his  or  her  past  participation  in  the 
charter  vessel  fishery  for  halibut  and 
to  a  Community  Quota  Entity 
representing  specific  rural 
communities.  All  moratorium  permit 
holders  would  be  subject  to  limits  on 
the  number  of  permits  they  could  hold 


and  on  the  number  of  charter  vessel 
anglers  who  could  catch  and  retain 
halibut  on  tbe  permitted  charter  vessel. 
Tbis  action  is  proposed  to  achieve  the 
halibut  fishery  management  goals  of  the 
North  Pacific  Fishery  Management 
Council.  The  intended  effect  is  to 
curtail  growth  of  fishing  capacity  in  the 
guided  sport  fishery  for  halibut. 

Timetable: 

Action  Date  FR  Cite 

NPRM 

NPRM  Comment 
Period  End 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Robert  D.  Mecum, 
Acting  Administrator,  Alaska  Region, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  P.O.  Box  21668, 

Juneau,  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AW92 

224.  •  ALLOWABLE  MODIFICATIONS 
TO  THE  TURTLE  EXCLUDER  DEVICE 
(TED)  REQUIREMENTS 

Legal  Authority:  16  USC  1531  et  seq 

Abstract:  The  National  Marine 
Fisheries  Service  proposes  to  revise  the 
turtle  excluder  device  (TED) 
requirements  to  allow  new  materials ' 
and  modifications  to  existing  approved 
TED  designs.  Specifically,  proposed 
allowable  modifications  include  the  use 
of  flat  bar,  box  pipe,  and  oval  pipe  for 
use  in  currently-approved  TED  grids; 
an  increase  in  mesh  size  on  escape 
flaps  from  1-5/8  inches  to  2  inches;  the 
use  of  the  Boone  single  straight  cut  and 
triangular  escape  openings; 
specifications  on  the  use  of  TED  grid 
brace  bars;  and  the  use  of  the  Chauvin 
Shrimp  Kicker  to  improve  shrimp 
retention. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Michael  Barnette, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  263  13th  Avenue 
South,  St.  Petersburg,  FL  33701 


Phone:  727  551-5794 
RIN:  0648-AW93 

225.  •  SEABIRD  AVOIDANCE 
REQUIREMENTS  REVISIONS  FOR 
HOOK-AND-LINE  VESSELS  IN 
INTERNATIONAL  PACIFIC  HALIBUT 
COMMISSION  REGULATORY  AREA  4E 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  The  National  Marine 
Fisheries  Service  takes  this  action  to 
revise  the  seabird  avoidance  regulations 
for  the  hook-and-line  fishery  for 
groundfish  and  halibut  in  tbe 
International  Pacific  Halibut  ■  • 
Commission  regulatory  area  4E  of  the 
Bering  Sea.  This  action  would 
eliminate  seabird  avoidance 
requirements  for  hook-and-line  vessels 
less  than  or  equal  to  55  feet  length 
overall  in  portions  of  Area  4E.,This 
action  is  necessary  to  revise  seabird 
avoidance  regulations  based  on  the 
latest  scientific  information  regarding 
the  location  of  seabirds  and  fishing 
activities  and  to  reduce  unnecessary 
regulatory  burdens  and  associated 
costs. 

Tirpetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

NPRM  Comment  12/00/08 

Period  End 

Final  Rule  01/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Robert  D.  Mecum, 
Acting  Administrator,  Alaska  Region, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  P.D.  Box  21668, 

Juneau,  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AW94 

226.  •  REGULATORY  AMENDMENT 
(#3)  TO  CORRECT  AND  CLARIFY 
AMENDMENT  13  AND  SUBSEQUENT 
FRAMEWORKS  OF  THE  NORTHEAST 
MULTISPECIES  FISHERY 
MANAGEMENT  PLAN 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  This  action  would  make 
corrections  and  clarifications  to  the 
final  rule  implementing  Amendment  13 
to  the  Northeast  Multispecies  Fishery 
Management  Plan,  as  well  as 
subsequent  groundfish  actions.  These 


11/00/08 

01/00/09 

03/00/09 
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corrections  are  administrative  in  nature 
and  are  intended  to  correct  inaccurate 
references  and  other  inadvertent  errors 
and  to  clarify  specific  regulations  to 
maintain  consistency  with  the  intent  of 
Amendment  13  and  subsequent  actions. 

Timetable: 

Action  Date  FR  Cite 

NPRM  1 1/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Patricia  A.  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AW95 


227.  •  AMENDMENT  28  TO  THE 
FISHERY  MANAGEMENT  PLAN  FOR 
BERING  SEA  AND  ALEUTIAN 
ISLANDS  KING  AND  TANNER  CRAB 
Legal  Authority:  16  USC  1862;  PL 
109-241;  PL  109-^79 
Abstract:  This  action  would  implement 
Amendment  28  to  the  Fishery 
Management  Plan  for  Bering  Sea  and 
Aleutian  Islands  King  and  Tanner  Crabs 
to  allow  unlimited  post-delivery 
transfers  of  shares  to  cover  overages 
within  the  crab  fishing  year  ending 
June  30.  Under  the  crab  rationalization 
program,  harvesters  receive  annual 
allocations  of  individual  fishing  quota 
that  provide  an  exclusive  privilege  to 
harvest  a  specific  number  of  pounds  of 
crab  from  a  fishery.  Any  harvest  in 
excess  of  an  individual  fishing  quota 
allocation  is  a  regulatory  violation 
punishable  by  confiscation  of  crab  or 
other  penalties.  Precisely  estimating  of 
catch  at  sea  during  the  fishery  is 
difficult  and  costly  due  to  variation  in 
size  of  crab,  and  sorting  and 
measurement  requirements.  Overages 
can  result  from  inadvertent  mistakes  by 
participants  attempting  to  accurately 
estimate  catch.  A  provision  allowing  for 
post-delivery  transfer  of  individual 
fishing  quota  to  cover  overages  could 
reduce  the  number  of  inadvertent 
violations,  allowing  for  more  complete 
harvest  of  allocations,  and  reduce 
enforcement  costs  without  increasing 
the  risk  of  over  harvest  of  allocations. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 


Action  Date  FR  Cite 

NPRM  Comment  1 2/00/08 

Period  End 

Final  Rule  01/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Robert  D.  Mecum, 
Acting  Administrator,  Alaska  Region, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  P.O.  Box  21668, 
Juneau,  AK  99802 
Phone:  907  586-7221  ’ 

Fax:  907  586-7249 

RIN:  0648-AW97 


228.  •  AMENDMENT  11  TO  THE 
ATLANTIC  MACKEREL,  SQUID, 
BUTTERFISH  FISHERY  MANAGEMENT 
PLAN 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  Amendment  11  may 
consider:  (1)  Limited  access  in  the 
Atlantic  mackerel  (mackerel)  fishery: 

(2)  implementation  of  annual  catch 
limits  (ACLs)  and  accountability 
measures  (AMs)  for  mackerel  and 
butterfish  required  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management 
Reauthorization  Act  of  2006  (MSRA); 

(3)  updating  of  the  description  and 
identification  of  essential  fish  habitat 
(EFH)  for  all  life  stages  of  mackerel, 
Loligo  squid,  Illex  squid,  and  butterfish 
(including  gear  impacts  on  Loligo  squid 
egg  EFH);  and  (4)  possible  limitations 
on  at-sea  processing  of  mackerel. 

Timetable: 

Action  Date  FR  Cite 

Notice  of  Intent  08/11/08  73  FR  46590 

NPRM  06/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Patricia  A.  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AX05 


229.  •  ATLANTIC  HIGHLY 
MIGRATORY  SPECIES;  2009  NORTH 
AND  SOUTH  ATLANTIC  COMMERCIAL 
QUOTAS 

Legal  Authority:  16  USC  1801  et  seq 


Abstract:  This  rule  would  establish  the 
2009  fishing  season  quotas  for  North 
and  South  Atlantic  swordfish  based  on 
recent  updated  landings  information 
and  recommendations  from  the  2008 
annual  meeting  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT).  This  rule  is 
necessary  to  ensure  that  current 
swordfish  quotas  account  for 
underharvests  and  reserve  transfer  from 
the  2008  fishing  year,  consistent  with 
regulations  at  50  CFR  part  635  and 
ICCAT  recommendations  that  establish 
the  U.S.  North  and  South  Atlantic 
swordfish  allocations.  This  proposed 
rule  may  also  include  other  minor 
regulatory  clarifications. 

Timetable: 

Action  Date  FR  Cite 

NPRM  03/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Margo 
Schulze-Haugen,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  1315  East 
West  Highway,  Silver  Spring,  MD 
20910 

Phone:  301  713-0234 

Email:  margo.schulze-haugen@noaa.gov 

RIN:  0648-AX07 


230.  •  ATLANTIC  HIGHLY 
MIGRATORY  SPECIES  (HMS);  2009 
ATLANTIC  BLUEFIN  TUNA  QUOTA 
SPECIFICATIONS  AND  MANAGEMENT 
MEASURES 

Legal  Authority:  16  USC  971  et  seq; 

16  USC  1801  et  seq 

Abstract:  This  rule  would  set  Atlantic 
bluefin  tuna  (BFT)  quota  specifications 
and  seasonal  management  measures  for 
the  2009  fishing  year  (January  1,  2009 
to  December  31, *2009),  and  amend  the 
BFT  regulations.  This  action  would 
implement  the  U.S.  annual  BFT  quota 
as  recommended  by  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT)  and  allocate 
that  quota  among  the  domestic  fishing 
categories.  The  seasonal  management 
measures  would  set  daily  retention 
limits  and  their  duration  for  both  the 
General  and  Angling  categories.  The 
annual  specification  process  is  set  forth 
in  current  regulations  implemented 
under  the  Consolidated  Highly 
Migratory  Species  Fishery  Management 
Plan  (FMP).  Other  BFT  regulatory 
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amendments  would  be  made  within  the 
framework  procedures  of  the  FMP. 

As  ICCAT  meets  in  November  of  the 
prior  year,  the  rulemaking  process 
needs  to  be  performed  expeditiously  in 
order  to  publish  the  measures  as  soon 
as  possible  in  the  2009  fishing  year. 

Timetable: 

Action  Date  FR  Cite 

NPRM  01/00/09 

NPRM  Comment  02/00/09 
Period  End 

Final  Action  03/00/09 

Final  Action  Effective  04/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Alan  Risenhoover, 
Director,  Office  of  Sustainable 
Fisheries,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  1315  East-West 
Highway,  Room  13362,  Silver  Spring, 
MD  20910 

Phone:  301  713-2334 
RIN:  0648-AX12 


231.  •  AMENDMENT  92  TO  THE 
FISHERY  MANAGEMENT  PLAN  FOR 
BERING  SEA/ALEUTIAN  ISLANDS 
GROUNDFISH  AND  AMENDMENT  82 
TO  THE  FISHERY  MANAGEMENT 
PLAN  FOR  GULF  OF  ALASKA 
GROUNDFISH 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  Amendments  92/82  would 
remove  trawl  gear  endorsements  on 
licenses  issued  under  the  license 
limitation  program  in  specific 
management  areas  if  those  licenses 
have  not  been  used  on  vessels  that 
meet  minimum  recent  landing 
requirements  using  trawl  gear.  This 
action  would  provide  exemptions  to 
this  requirement  for  licenses  that  are 
used  in  trawl  fisheries  subject  to  quota- 
based  management.  This  action  would 
issue  new  area  endorsements  for  trawl 
catcher  vessels  in  the  Aleutian  Islands 
if  minimum  recent  landing 
requirements  in  the  Aleutian  Islands 
were  met.  This  action  is  intended  to 
promote  the  goals  and  objectives  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  the 
FMPs,  and  other  applicable  law. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

Final  Action  01/00/09 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Robert  D.  Mecum, 
Acting  Administrator,  Alaska  Region, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  P.O.  Box  21668, 
Juneau,  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AX14 


232.  •  2009  ATLANTIC  MACKEREL, 
SQUID,  AND  BUTTERFISH 
SPECIFICATIONS  AND  MANAGEMENT 
MEASURES 

Legal  Authority:  16  USC  1801 

Abstract:  This  action  would  establish 
2009  specifications  and  management 
measures  for  the  MSB  fisheries. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Patricia  A.  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AX16 


233.  •  ONE-FISH  DAILY  BAG  LIMIT 
FOR  THE  GUIDED  SPORT  CHARTER 
VESSEL  FISHERY  FOR  HALIBUT  IN 
REGULATORY  AREA  2C 

Legal  Authority:  16  USC  773  to  773K 

Abstract:  The  regulatory  action  would 
implement  a  one-fish  daily  bag  limit  to 
reduce  the  charter  halibut  fishery 
harvest  in  Area  2C  to  the  guideline 
harvest  limit. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Robert  D.  Mecum, 
Acting  Administrator,  Alaska  Region, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  P.O.  Box  21668, 
Juneau,  AK  99802 
Phone:  907  586-7221 


Fax:  907  586-7249 
RIN:  0648-AX17 


234.  PROTECTIVE  REGULATIONS 
FOR  KILLER  WHALES  IN  THE 
NORTHWEST  REGION  UNDER  THE 
ENDANGERED  SPECIES  ACT  AND 
MARINE  MAMMAL  PROTECTION  ACT 

Legal  Authority:  16  USC  1361  et  seq; 

16  USC  1531  to  1543 

Abstract:  The  National  Marine 
Fisheries  Service  (NMFS)  is  considering 
whether  to  propose  regulations  to 
protect  killer  whales  (Orcinus  orca)  in 
the  Pacific  Northwest.  The  Southern 
Resident  killer  whale  distinct 
population  segment  (DPS)  was  listed  as 
endangered  under  the  Endangered 
Species  Act  (ESA)  on  November  18, 
2005  (70  FR  69903).  In  the  final  rule 
announcing  the  listing,  NMFS 
identified  vessel  effects,  including 
direct  interference  and  sound,  as  a 
potential  contributing  factor  in  the 
recent  decline  of  this  population.  Both 
the  Marine  Mammal  Protection  Act 
(MMPA)  and  the  ESA  prohibit  take, 
including  harassment,  of  killer  whales, 
but  these  statutes  do  not  prohibit 
specified  acts.  NMFS  is  now 
considering  whether  to  propose 
regulations  that  would  prohibit  certain 
acts,  under  our  general  authorities 
under  the  ESA  and  MMPA  and  their 
implementing  regulations.  The 
Proposed  Recovery  Plan  for  Southern 
Resident  killer  whales  (71  P'R  69101; 
November  29,  2006)  includes  as  a 
management  action  the  evaluation  of 
current  guidelines  and  the  need  for 
regulations  and/or  protected  areas.  The 
scope  of  this  ANPR  encompasses  the 
activities  of  any  person  or  conveyance 
that  may  result  in  the  unauthorized 
taking  of  killer  whales  and/or  that  may 
cause  detrimental  individual-level  and 
population-level  impacts.  NMFS 
requests  comments  on  whether — and  if 
so,  what  type  of — conservation 
measures,  regulations,  and,  if  necessary, 
other  measures  would  be  appropriate  to 
protect  killer  whales  from  the  effects 
of  these  activities. 

Timetable: 

Action  Date  FR  Cite 

NPRM  03/22/07  72  FR  13464 

NPRM  Comment  04/23/07 

Period  End 

Second  NPRM  12/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 
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Agency  Contact:  James  H.  Lecky, 
Director,  Office  of  Protected  Resources, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  1315  East-West 
Highway,  Silver  Spring,  MD  20910 
Phone:  301  713-2332 

RIN:  0648-AV15 


235.  DESIGNATION  OF  CRITICAL 
HABITAT  FOR  THE  ENDANGERED 
U.S.  DISTINCT  POPULATION 
SEGMENT  (DPS)  OF  SMALLTOOTH 
SAWFISH 

Legal  Authority:  16  USC  1531  et  seq 

Abstract:  This  action  would  designate 
critical  habitat  for  the  U.S.  DPS  of 
smalltooth  sawfish,  which  was  listed  as 
endangered  on  April  1,  2003.  The 
designation  would  be  located  in 
Florida,  within  the  current  geographic 
range  of  the  species.  Comments  from 
the  public  on  the  proposal,  including 
information  on  the  economic  impacts, 
national  security,  and  other  relevant 
documents,  as  well  as  the  benefits  to 
the  species  from  the  designation  will 
be  solicited  during  a  60-day  comment 
period.  A  draft  economic  analysis  and 
Section  4(b)(2)  report  will  be  conducted 
in  support  of  this  proposed  rule. 

Timetable: 

Action  Date  FR  Cite 

NPRM  12/00/08 

NPRM  Comment  02/00/09 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Shelley  L.  Norton, 
Smalltooth  Sawfish  and  Johnson’s 
Seagrass  Coordinator,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,.  253  13th 
Avenue  South,  St.  Petersburg,  FL  33701 
Phone:  727  551-5781 
Fax:  727  524-5309 
Email:  shelley.norton@noaa.gov 

RIN:  0648-AV74 


236.  MARINE  MAMMAL  PROTECTION 
ACT  PERMIT  REGULATION 
REVISIONS 

Legal  Authority:  16  USC  1374 

Abstract:  The  National  Marine 
Fisheries  Service  (NMFS)  is  considering 
proposing  changes  to  its  implementing 
regulations  (50  CFR  part  216)  governing 
the  issuance  of  permits  for  scientific 
research  and  enhancement  activities 


under  Section  104  of  the  Marine 
Mammal  Protection  Act  and  is 
soliciting  public  comment  to  better 
inform  the  process.  NMFS  intends  to 
streamline  and  clarify  general 
permitting  requirements  and 
requirements  for  scientific  research  and 
enhancement  permits,  simplify 
procedures  for  transferring  marine 
mammal  parts,  possibly  apply  the 
General  Authorization  (GA)  to  research 
activities  involving  Level  A  harassment 
of  non-endangered  marine  mammals, 
and  implement  a  ‘permit  application 
cycle’  for  application  submission  and 
processing  of  all  marine  mammal 
permits.  NMFS  intends  to  write 
regulations  for  marine  mammal 
photography  permits  and  is  considering 
whether  this  activity  should  be  covered 
by  the  GA.  Any  recommendations 
received  in  response  to  this  advance 
notice  of  proposed  rulemaking 
regarding  regulations  at  50  CFR  part 
216  will  be  considered  prior  to 
proposed  rulemaking. 

Timetable: 

Action  Date  FR  Cite 

ANPRM  09/13/07  72  FR  52339 

Comment  Period  10/15/07  72  FR  58279 

Extended  to 
December  13, 2007 
ANPRM  Comment  11/13/07 

Period  End 

NPRM  07/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  James  H.  Lecky, 
Director,  Office  of  Protected  Resources, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  1315  East-West 
Highway,  Silver  Spring,  MD  20910 
Phone:  301  713-2332 

RIN:  0648-AV82 


237.  RULEMAKING  TO  ESTABLISH 
TAKE  PROHIBITIONS  FOR  THE 
THREATENED  SOUTHERN  DISTINCT 
POPULATION  SEGMENT  OF  NORTH 
AMERICAN  GREEN  STURGEON 
Legal  Authority:  16  USC  1531  to  1543 

Abstract:  Under  section  4(d)  of  the 
Federal  Endangered  Species  Act  (ESA), 
the  Secretary  of  Commerce  is  required 
to  adopt  such  regulations  as  he  deems 
necessary  and  advisable  for  the 
conservation  of  species  listed  as 
threatened.  This  rulemaking  would 
establish  an  ESA  4(d)  rule  representing 
regulations  that  NMFS  believes 


necessary  and  advisable  to  conserve  the 
threatened  Southern  Distinct 
Population  Segment  of  North  American 
green  sturgeon  (Southern  DPS  of  green 
sturgeon).  The  4(d)  rule  would  apply 
the  prohibitions  listed  under  ESA 
section  9(a)(1)(A)  and  9(aKl)(D)  through 
9(a)(1)(G)  for  the  Southern  DPS  and 
apply  ESA  section  9(a)(1)(B)  and 
(a)(1)(C)  prohibitions  (called  the  “take 
prohibitions”)  to  specific  activities  that 
take  Southern  DPS  fish  or  alter  its 
habitat  in  a  manner  detrimental  to  the 
continued  existence  of  the  species.  The 
4(d)  rule  would  include  exceptions  to 
the  take  prohibitions  for  activities 
conducted  in  a  way  that  NMFS  deems 
adequate  to  protect  or  conserve  the 
Southern  DPS. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

NPRM  Comment  01/00/09 

Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Marta  Nammack, 
Office  of  Protected  Resources, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  1315  East-West 
Highway,  Silver  Spring,  MD  20910 
Phone:  301  713-1401 
Fax:  301  427-2523 
Email:  marta.nammack@noaa.gov 

RIN:  0648-AV94 


238.  HARBOR  PORPOISE  TAKE 
REDUCTION  PLAN  MEASURES 
Legal  Authority:  16  USC  1361  et  seq 
Abstract:  The  National  Marine 
Fisheries  Service  is  preparing  a 
proposed  rule  to  reduce  the  number  of 
harbor  porpoise  taken  in  sink  gillnet 
fisheries  in  the  Gulf  of  Maine  and  Mid- 
Atlantic.  The  Harbor  Porpoise  Take 
Reduction  Plan  implemented  measures 
to  reduce  the  incidental  capture  of 
harbor  porpoises  in  sink  gillnets  to 
below  the  stock’s  Potential  Biological 
Removal  level  (PBR)  in  1999.  Measures 
include:  management  areas  in  which 
deterrent  devices  (pingers)  are  required 
on  gillnets;  gear  modifications;  and 
seasonal  closures.  Between  2001  and 
2005,  incidental  takes  of  harbor 
porpoise  showed  an  increasing  trend, 
and  currently  takes  exceed  PBR.  The 
proposed  rule  will  implement  measures 
developed  through  discussions  with  the 
Harbor  Porpoise  Take  Reduction  Team, 
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which  was  reconvened  in  2007  when 
it  was  clear  that  existing  measures  were 
not  sufficient  to  keep  porpoise  bycatch 
to  below  PBR.  For  the  Gulf  of  Maine, 
this  action  would  expand  pinger  use 
in  Massachusetts  Bay  to  include 
November;  establish  Stellwagen  Bank 
Management  Area,  requiring  pingers 
November  to  May;  establish  Coastal 
Gulf  of  Maine  Consequence  Closure 
Area  and  require  closure  in  October 
and  November  only  if,  after  the  most 
current  two  years,  the  average  bycatch 
rate  exceeds  the  trigger  rate  of  .031, 
identified  from  observed  compliant 
boats  from  the  Mid-Coast, 

Massachusetts  Bay,  and  Stellwagen 
Bank  Management  Areas;  create 
Southern  New  England  Management 
Area  (includes  current  Cape  Cod  South 
Management  Area);  require  pingers 
from  December  to  May;  establish  Cape 
Cod  South  Expansion  and  Eastern  Cape 
Cod  Consequence  Closure  Areas;  and 
require  closure  from  February  to  April 
only  if,  after  the  most  current  two 
years,  the  average  bycatch  rate  exceeds 
the  trigger  rate  of  0.023,  identified  from 
observed  compliant  vessels  fishing  in 
the  Southern  New  England 
Management  Area.  For  the  Mid 
Atlantic,  this  action  would  establish 
Mudhole  South  Management  Area. 

Close  from  February  1  to  March  15;  and 
modify  tie-down  requirement. 
Timetable: 

Action  Date  FR  Cite 

NPRM  01/00/09 

NPRM  Comment  02/00/09 

Period  End 

Final  Action  06/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Melissa  Andersen, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  1315  East  West 
Highway,  Silver  Spring,  MD  20910 
Phone:  301  713-2322 
Email:  melissa.andersen@noaa.gov 
RIN:  0648-AW51 

239.  •  RULEMAKING  TO  DESIGNATE 
CRITICAL  HABITAT  FOR  THE  GULF 
OF  MAINE  DISTINCT  POPULATION 
SEGMENT  OF  ATLANTIC  SALMON 

Legal  Authority:  16  USC  1531  et  seq 
Abstract:  Under  section  4  of  the 
Endangered  Species  Act  (ESA),  the 
Secretary  of  Commerce  (Secretary)  shall 
designate  critical  habitat  for  species 


listed  as  threatened  or  endangered.  This 
rulemaking  would  designate  critical 
habitat  in  45  specific  areas  occupied  by 
Atlantic  salmon  at  the  time  of  listing 
that  comprise  approximately  203,781 
km  of  perennial  river,  stream,  and 
estuary  habitat  and  868  square  km  of 
lake  habitat  within  the  range  of  the 
Gulf  of  Maine’s  distinct  population 
segment  and  on  which  are  found  those 
physical  and  biological  features 
essential  to  the  conservation  of  the 
species.  A  draft  economic  analysis, 
biological  report,  and  ESA  section 
4(b)(2)  analysis  report  in  support  of  the 
proposed  rulemaking  will  be  available 
for  public  review  and  comment.  We 
solicit  comments  from  the  public 
regarding  the  proposed  rulemaking, 
including  comments  on  economic, 
national  security,  or  other  relevant 
impacts,  as  well  as  the  benefits  of  the 
designation  to  Gulf  of  Maine  Atlantic 
salmon. 

Timetable: 

Action  Date  FR  Cite 

NPRM 

NPRM  Comment 
Period  End 
NPRM  Comment 
Period  End 
Extended 
Final  Action 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  James  H.  Lecky, 
Director,  Office  of  Protected  Resources, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  1315  East-West 
Highway,  Silver  Spring,  MD  20910 
Phone:  301  713-2332 
Fax:  301  427-2520 
Email:  jim.lecky@noaa.gov 

RIN:  0648-AW77 

240.  •  RULEMAKING  TO  DESIGNATE 
CRITICAL  HABITAT  FOR  THE 
THREATENED  SOUTHERN  DISTINCT 
POPULATION  SEGMENT  OF  NORTH 
AMERICAN  GREEN  STURGEON 

Legal  Authority:  16  USC  1531  et  seq 

Abstract:  Under  section  4  of  the 
Endangered  Species  Act  (ESA),  the 
Secretary  of  Commerce  (Secretary)  shall 
designate  critical  habitat  for  species 
listed  as  threatened  or  endangered.  This 
rulemaking  would  designate  critical 
habitat  for  the  threatened  Southern 
Distinct  Population  Segment  of  North 
American  green  sturgeon  (Southern 


DPS),  including:  the  Sacramento  River, 
lower  Feather  River,  and  lower  Yuba 
River  in  California:  the  Sacramento-San 
Joaquin  Delta  and  Suisun,  San  Pablo, 
and  San  Francisco  Bays  in  California: 
certain  coastal  bays  and  estuaries  in 
California,  Oregon,  and  Washington; 
and  coastal  marine  waters  within  110 
m  depth  off  California,  Oregon,  and 
Washington.  A  draft  economic  analysis, 
biological  report,  and  ESA  section 
4(b)(2)  analysis  report  in  support  of  the 
proposed  rulemaking  will  be  available 
for  public  review  and  comment. 

Timetable: 

Action  Date  FR  Cite 

NPRM  09/08/08  73  FR  52084 

NPRM  Comment  12/22/08 

Period  End 

Final  Action  06/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  James  H.  Lecky, 
Director,  Office  of  Protected  Resources, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  1315  East-West 
Highway,  Silver  Spring,  MD  20910 
Phone:  301  713-2332 
Fax:  301  427-2520 
Email:  jim.lecky@noaa.gov 

RIN:  0648-AX04 

241.  •  RULE  TO  REVISE 
LEATHERBACK  CRITICAL  HABITAT 

Legal  Authority:  16  USC  1531  et  seq 

Abstract:  The  National  Marine 
Fisheries  Service  announces  a  rule  to 
revise  leatherback  turtle  (Dermochelys 
coriacea)  critical  habitat  under  the 
Endangered  Species  Act  of  1973,  as 
amended.  The  leatherback  is  currently 
listed  as  endangered  throughout  its 
range,  and  critical  habitat  consists  of 
Sandy  Point  Beach  and  adjacent  waters, 
St.  Croix,  U.S.  Virgin  Islands.  This  rule 
would  revise  critical  habitat  to  include 
waters  along  the  U.S.  West  Coast. 

Timetable: 

Action  Date  FR  Cite 

NPRM  12/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Therese  Conant, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  Silver  Spring,  MD 
20910  _ 

Phone:  301  713-1431 


09/05/08  73  FR  51747 
11/04/08 

12/05/08 

02/00/09 
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242.  REQUIRE  MANDATORY 
OBSERVER  COVERAGE  IN  THE 
AT-SEA  PROCESSING  SECTOR  OF 
THE  WHITING  FISHERY 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  This  action  amends  the 
regulations  implementing  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  to  provide  for  a  mandatory,  vessel- 
financed  observer  program  on  at-sea 
processing  vessels. 

Timetable: 

Action  Date  FR  Cite 

NPRM  09/10/03  68  FR  53334 

NPRM  Comment  1 0/1 0/03 

Period  End 

Interim  Final  Rule  06/07/04  69  FR  31751 

Interim  Final  Rule  07/07/04 

Comment  Period 
End 

Final  Action  1 1  /00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  D.  Robert  Lohn, 
Regional  Administrator,  Northwest 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  7600 
Sand  Point  Way  NE.,  Building  1, 
Seattle,  WA  48115-0070 
Phone:  206  526-6150 
Fax:  206  526-6426 

RIN:  0648-AK26 

243.  REVISIONS  TO  THE  SCIENTIFIC 
RESEARCH  ACTIVITY,  EXEMPTED 
FISHING,  AND  EXEMPTED 
EDUCATIONAL  ACTIVITY 
REGULATIONS 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  The  National  Marine 
Fisheries  Service  amends  the 
regulations  at  50  CFR  600.745.  The 
action  is  intended  to  provide  clearer 
guidance  to  the  public  for  obtaining 
appropriate  acknowledgments  and 
permits  and  to  facilitate  the  timely 
conduct  of  research  to  address  bycatch 
and  habitat  issues  in  the  fisheries. 


Timetable: 

Action  Date  FR  Cite 

NPRM  12/21/07  72  FR  72657 

NPRM  Comment  03/18/08  73  FR  14428 

Period  Extended 
NPRM  Comment  03/20/08 

Period  End 

NPRM  Comment  04/04/08 

Period  Extended 
End 

Final  Action  1 1  /00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Alan  Risenhoover, 
Director,  Office  of  Sustainable 
Fisheries,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  1315  East-West 
Highway,  Room  13362,  Silver  Spring, 
MD  20910 

Phone:  301  713-2334 
RIN:  0648-AR78 

244.  WESTERN  PACIFIC  SQUID 
FISHERY 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  This  action  would  designate 
pelagic  squid  as  a  management  unit 
species  under  the  Western  Pacific 
Pelagics  Fishery  Management  Plan,  and 
establish  permitting  and  reporting 
requirements. 

Timetable: 

Action  Date  FR  Cite 

Notice  Of  Availability  08/11/08  73  FR  46581 

NPRM  08/28/08  73  FR  50751 

Notice  Comment  1 0/1 0/08 

Period  End 

NPRM  Comment  10/14/08  • 

Period  End 

Final  Action  1 1  /00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Alvin  Katekaru, 
Assistant  Regional  Administrator, 
Sustainable  Fisheries,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  1601 
Kapiolani  Boulevard,  Honolulu,  HI 
96814 

Phone:  808  944-2207 
RIN:  0648-AS71 


245.  AMENDMENT  14  TO  THE 
FISHERY  MANAGEMENT  PLAN  FOR 
THE  SNAPPER-GROUPER  FISHERY 
OF  THE  SOUTH  ATLANTIC  REGION 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  Amendment  14  would 
establish  a  series  of  8  Type  II  Marine 
Protected  Areas  (MPAs)  in  Federal 
waters  in  the  South  Atlantic.  The  MPAs 
range  in  size  from  8  square  nautical 
miles  to  150  square  nautical  miles,  and 
would  be  distributed  from  North 
Carolina  south  to  the  Florida  Keys. 
Within  the  MPAs,  fishing  for,  or 
retention  of,  species  in  the  snapper 
grouper  management  complex  would  be 
prohibited,  as  would  the  use  of  shark 
bottom  longline  fishing  gear.  Trolling 
for  pelagic  species  such  as  tuna, 
dolphin,  and  mackerel  would  be 
allowed  within  the  MPAs. 

Timetable: 

Action  '  Date  FR  Cite 

Notice  07/20/06  71  FR  41207 

Notice  Of  Availability  06/06/08  73  FR  32281 

NPRM  07/16/08  73  FR  40824 

NPRM  Comment  08/1 5/08 

Period  End 

Final  Action  1 1  /00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Roy  Crabtree, 

Regional  Administrator,  Southeast 
Region,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  263  Thirteenth  Avenue 
South,  St.  Petersburg,  FL  33701 
Phone:  727  570-5305 
Fax:  727  570-5583 
Email:  roy.crabtree@noaa.gov 

RIN:  0648-AU28 

246.  FRAMEWORK  4  TO  THE  FISHERY 
MANAGEMENT  PLAN  FOR  MONKFISH 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  This  framework  adjustment 
would  establish  target  TACs  of  5,000 
mt  and  5,100  mt  for  the  Northern 
Fishery  Management  Area  (NFMA)  and 
Southern  Fishery  Management  Area 
(SFMA),  respectively,  for  the  final  3 
years  of  the  rebuilding  plan  (FY  2007 
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to  FY  2009),  unless  otherwise  modified 
by  the  Monkfish  Monitoring  Committee 
(MFMC)  during  their  annual  review 
process.  Essentially,  this  framework 
adjustment  would  remove  the 
Framework  2  control  rule  and  replace 
it  with  target  TACs  that  were  developed 
based  upon  an  analysis  conducted  by 
the  Monkfish  Plan  Development  Team 
(PDT).  This  framework  would  also 
implement  monkfish  Days-at-Sea 
requirements  for  vessels  fishing  in  the 
NFMA,  and  addresses  other  minor 
issues  raised  by  industry. 

Timetable: 

Action  Date  FR  Cite 

Proposed  Rule  and  03/20/07  72  FR  13069 

Proposed  interim 
Rule 

Comment  Period  End  04/1 9/07 
Interim  Final  Rule  04/27/07  72  FR  20952 

Interim  Final  Rule  09/21/07  72  FR  53942 

Interim  Final  Rule  10/22/07 

Comment  Period 
End 

Final  Action  1 2/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Patricia  A.  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AU34 

247.  REVISION  TO  ALLOWABLE 
BYCATCH  REDUCTION  DEVICES  FOR 
THE  GULF  OF  MEXICO  SHRIMP 
FISHERY 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  In  accordance  with  the 
framework  procedures  for  adjusting 
management  measures  of  the  Fishery 
Management  Plan  for  the  Shrimp 
Fishery  of  the  Gulf  of  Mexico  (FMP), 
the  National  Marine  Fisheries  Service 
proposes  to  decertify  the  expanded 
mesh  bycatch  reduction  device  (BRD), 
the  Gulf  fisheye  BRD,  and  to  revise  the 
allowable  configuration  of  the  fisheye 
BRD  for  use  in  the  Gulf  of  Mexico 
shrimp  fishery.  The  intended  efi^ect  of 
this  rule  is  to  improve  bycatch 
reduction  in  the  shrimp  fishery  and 
better  meet  the  requirements  of  national 
standard  9. 


Timetable: 

Action  Date  FR  Cite 

NPRM  06/03/08  73  FR  31669 

NPRM  Comment  07/03/08 

Period  End 

Comment  Period  07/07/08  73  FR  38387 

Extended 

Final  Action  1 1  /00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Roy  Crabtree, 

Regional  Administrator,  Southeast 
Region,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  263  Thirteenth  Avenue 
South,  St.  Petersburg,  FL  33701 
Phone:  727  570-5305 
Fax:  727  570-5583 
Email:  roy.crabtree@noaa.gov 
RIN:  0648-AV14 

248.  MAGNUSON-STEVENS  FISHERY 
CONSERVATION  AND  MANAGEMENT 
REAUTHORIZATION  ACT  (MSRA) 
ENVIRONMENTAL  REVIEW 
PROCEDURE 

Regulatory  Plan:  This  entry  is  Seq.  No. 

24  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0648-AV53 

249.  GUIDANCE  FOR  ANNUAL  CATCH 
LIMITS  AND  ACCOUNTABILITY 
MEASURES  TO  END  OVERFISHING 

Regulatory  Plan:  This  entry  is  Seq.  No. 

25  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0648-AV60 

250.  GENERAL  PROVISIONS  FOR 
DOMESTIC  FISHERIES; 
SPECIFICATIONS  FOR  BOARDING 
LADDERS 

Legal  Authority:  16  USC  1801  et  seq; 

16  USC  2431  et  seq;  16  USC  3636(b): 

16  USC  5501  et  seq;  16  USC  773  et 
seq:  16  USC  951  to  961;  16  USC  973 
to  973r;  16  USC  971  et  seq 
Abstract:  This  regulation  would  require 
domestic  fishing  vessels  to  have  a  U.S. 
Coast  Guard-approved  pilot  ladder  on 
board  as  a  safer  means  for  authorized 
personnel  to  board  the  vessels  in 
carrying  out  their  duties  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  the 
Atlantic  Tunas  Convention  Act  and 
other  applicable  laws.  This  action  is 
necessary  to  provide  for  the  safety  of 


personnel  boarding  domestic  fishing 
vessels,  as  current  standards  have 
proven  to  be  inadequate.  This  action 
would  establish  a  safer  and  more 
enforceable  national  standard  for 
ladders  used  by  authorized  officers  for 
boarding  domestic  fishing  vessels 
subject  to  Federal  regulation. 

Timetable: 

Action  Date  FR  Cite 

NPRM  12/11/07  72  FR  70286 

NPRM  Comment  01/10/08 

•  Period  End 

Second  NPRM  01/25/08  73  FR  4514 

Second  NPRM  02/25/08 

Comment  Period 
End 

Final  Action  1 1  /00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Alan  Risenhoover, 
Director,  Office  of  Sustainable 
Fisheries,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  1315  East-West 
Highway,  Room  13362,  Silver  Spring, 
MD  20910 

Phone:  301  713-2334 
RIN:  0648-AV78 

251.  •  AMENDMENT  27  TO  THE 
FISHERY  MANAGEMENT  PLAN  FOR 
BERING  SEA/ALEUTIAN  ISLANDS 
KING  AND  TANNER  CRABS 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  Amendment  27  to  the  Fishery 
Management  Plan  (FMP)  would  amend 
the  FMP  to  allow  processors  to  modify 
use  caps  that  limit  the  amount  of 
individual  processor  quota  (IPQ)  shares 
that  may  be  used  by  persons  processing 
crab.  Specifically,  Amendment  27 
would  allow  persons  holding  IPQ 
shares  to  process  their  crab  at 
processing  facilities  they  do  not  own 
through  contractual  arrangements  with 
the  facility  owners  to  have  their  crab 
custom  processed  at  that  facility.  Any 
crab  processed  under  such  a  custom 
processing  arrangement  would  not  be 
applied  against  the  IPQ  use  cap  of  the 
facility  owners.  This  action  is  intended 
to  promote  the  goals  and  objectives  of . 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  the 
FMP,  and  other  applicable  law. 

Timetable: 

Action  Date  FR  Cite 

NPRM  09/19/08  73  FR  54346 
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Action  Date  FR  Cite 

NPRM  Comment  11/03/09 

Period  End 

Final  Rule  01/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Robert  D.  Mecum, 
Acting  Administrator,  Alaska  Region, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  P.O.  Box  21668, 
Juneau,  AK  99802 
Phone:  907  586-7221 
Fax;  907  586-7249 

RIN:  0648-AW73 

252.  •  REFERENDUM  PROCEDURES 
FOR  A  POTENTIAL  GULF  OF  MEXICO 
GROUPER  AND  TILEFISH  INDIVIDUAL 
FISHING  QUOTA  (IFQ)  PROGRAM 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  Grouper  and  tilefish  species 
in  the  Gulf  of  Mexico  are  managed 
under  the  reef  fish  fishery  management 
plan.  Past  management  practices  under 
the  plan  have  contributed  to 
overcapitalization  in  these  fisheries, 
which  the  Council  now  seeks  to 
address.  The  Council  is  considering  an 
IFQ  program  to  further  control  effort  in 
the  commercial  grouper  and  tilefish 
fisheries  in  the  Gulf  of  Mexico.  Under 
the  Magnuson-Stevens  Fishery’ 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  NOAA’s 
National  Marine  Fisheries  Service  must 
conduct  a  referendum  to  determine 
whether  an  IFQ  program,  as  ultimately 
developed,  should  be  submitted  to  the 
Secretary  of  Commerce  for  review, 
approval,  and  implementation.  This 
proposed  rule  would  provide  potential 
referendum  participants  information 
concerning  the  schedule,  procedures, 
and  eligibility  requirements  for 
participating  in  the  referendum.  The  ^ 
intended  effect  of  this  proposed  rule  is 
to  implement  the  requirements  of  the 
Magnuson-Stevens  Act  for 
implementing  an  IFQ  program  in  the 
Gulf  of  Mexico. 

Timetable: 

Action  Date  FR  Cite 

NPRM  09/04/08  73  FR  51617 

NPRM  Comment  10/06/08 

Period  End 

Final  Rule  01/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 


Agency  Contact:  Roy  Crabtree, 

Regional  Administrator,  Southeast 
Region,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  263  Thirteenth  Avenue 
South,  St.  Petersburg,  FL  33701 
Phone:  727  570-5305 
Fax:  727  570-5583 
Email:  roy.crabtree@noaa.gov 

RIN:  0648-AW85 

253.  PROVIDE  REGULATIONS  FOR 
PERMITS  FOR  CAPTURE, 
TRANSPORT,  IMPORT,  AND  EXPORT 
OF  PROTECTED  SPECIES  FOR 
PUBLIC  DISPLAY,  AND  FOR 
MAINTAINING  A  CAPTIVE  MARINE 
MAMMAL  INVENTORY 

Legal  Authority:  16  USC  1372(c) 

Abstract:  This  rule  will  revise  and 
simplify  criteria  and  procedures 
specific  to  permits  for  taking, 
transporting,  importing,  and  exporting 
protected  species  for  public  display  and 
provide  convenient  formats  for 
reporting  marine  mammal  captive 
holdings  and  transports  as  required  by 
amendments  made  in  1994  to  the 
Marine  Mammal  Protection  Act. 

Timetable: 

Action  Date  FR  Cite 

NPRM  07/03/01  66  FR  35209 

NPRM  Comment  08/22/01  66  FR  44109 

Period  Extended 
NPRM  Comment  09/04/01 

Period  End 

Comment  Period  1 1  /02/01 
Extended 

Final  Action  07/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Tanya  Dobrzynski, 
Marine  Resource  Manager,  Office  of 
Protected  Resources,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910 

Phone:  301  713-2289 
RIN:  0648-AH26 

254.  VIRGINIA  MODIFIED  POUND  NET 
LEADER  INSPECTION  PROGRAM 

Legal  Authority:  16  USC  1531  et  seq 

Abstract:  With  this  action,  the  National 
Marine  Fisheries  Service  (NMFS)  issues 
a  rule  to  implement  an  inspection 
program  for  modified  pound  net  leaders 
in  the  Virginia  waters  of  the  mainstem 


Chesapeake  Bay.  Previous  regulations 
(71  FR  36024,  June  23,  2006)  required 
modified  pound  net  leaders  in  a 
portion  of  the  Virginia  Chesapeake  Bay 
from  May  6  to  July  15  each  year,  and 
this  action  would  ensure  that  leaders 
used  in  that  area  do  in  fact  meet  the 
definition  of  a  modified  pound  net 
leader.  To  comply  with  the  inspection 
program,  a  pound  net  fisherman 
intending  to  set  a  modified  leader  must 
call  NMFS  to  arrange  for  an  inspection 
meeting.  Then,  the  fisherman  must 
meet  NMFS  and  allow  for  the 
inspection  of  his  or  her  gear  to  ensure 
the  modified  leader  meets  the 
definition  of  a  modified  pound  net 
leader,  as  described  in  the  regulations. 
The  purpose  of  this  action  is  to  help 
protect  threatened  and  endangered  sea 
turtles,  while  enabling  fishermen  to  use 
leaders,  an  important  component  of 
pound  net  gear,  during  the  regidated 
period. 

Timetable: 

Action  Date  FR  Cite 

NPRM  037o1/07  72  FR  9297 

NPRM  Comment  04/02/07 
Period  End 

Final  Action  11/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Carrie  Upite,  Fishery 
Biologist,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  One  Blackburn  Drive, 
Gloucester,  MA  01930 
Phone:  978  281-9300 
Email:  carrie.upite@noaa.gov 
RIN:  0648-AU98 

255.  ENDANGERED  AND 
THREATENED  SPECIES; 
DESIGNATION  OF  CRITICAL  HABITAT 
FOR  ELKHORN  AND  STAGHORN 
CORALS 

Legal  Authority:  16  USC  1531  to  1544 

Abstract:  The  National  Marine 
Fisheries  Service  proposes  to  designate 
critical  habitat  for  elkhorn  and  staghorn 
corals,  which  we  recently  listed  as 
threatened  under  the  Endangered 
Species  Act  (ESA).  Areas  proposed  for 
designation  will  be  within  the  current 
geographic  ranges  of  these  species  that 
are  under  U.S.  jurisdiction,  including 
areas  in  Southeast  Florida,  Puerto  Rico, 
and  the  U.S.  Virgin  Islands.  Comments 
from  the  public  on  all  aspects  of  the 
proposal,  including  information  on  the 
economic,  national  security,  and  other 
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relevant  impacts  of  the  proposed 
designation,  as  well  as  the  benefits  to 
elkhorn  and  staghorn  corals  from 
designation  will  be  solicited  during  a 
60-day  comment  period.  A  draft 
economic  analysis  and  Section  4(b)(2) 
report  will  be  conducted  in  support  of 
this  proposal. 

Timetable: 

Action  Date  FR  Cite 

NPRM  02/06/08  73  FR  6895 

Correction  03/06/08  73  FR  12068 

NPRM  Comment  05/06/08 

Period  End 

Final  Action  1 1  /00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Marta  Nammack, 
Office  of  Protected  Resources, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  1315  East-West 
Highway,  Silver  Spring,  MD  20910 
Phone:  301  713-1401 
Fax:  301  427-2523 
Email:  meula.nammack@noaa.gov 

RIN:  0648-AV35 


Final  Rule  Stage 


256.  ATLANTIC  PELAGIC  LONGLINE 

TAKE  REDUCTION  PLAN 

Legal  Authority:  16  USC  1361  et  seq 

Abstract:  With  this  action,  the  National 
Marine  Fisheries  Service  implements 
the  Atlantic  Pelagic  Longline  Take 
Reduction  Plan  in  order  to  reduce 
serious  injuries  and  mortalities  of  long- 
finned  pilot  whales,  short-finned  pilot 
whales,  and  Risso’s  dolphins  in  the 
Atlantic  pelagic  longline  fishery  to 
insignificant  levels  approaching  a  zero 
mortality  and  serious  injury  rate, 
within  five  years  of  its  implementation. 
The  proposed  plan  is  based  on 
consensus  recommendations  draft  plan 
was  by  the  Atlantic  Pelagic  Longline 
Take  Reduction  Team  (Team)  and 
includes  including  both  regulatory  and 
non-regulatory  measures.  Regulatory 
measures  include:  (1)  Limiting  the 
mainline  length  to  20  nautical  miles  or 
less  within  the  Mid-Atlantic  Bight;  (2) 
designating  a  special  research  area 
offshore  of  Cape  Hatteras,  NC;  and  (3) 
requiring  all  pelagic  longline  vessels 
post  an  informational  placards  on 
careful  handling  and  release  of  marine 
mammals  in  the  wheelhouse  and 
working  decks  of  the  vessel.  Non- 
regulatory  measures  of  the  plan 
include:  (1)  Providing  for  12  to  15 
percent  observer  coverage  throughout 


all  Atlantic  pelagic  longline  fisheries 
that  interact  with  pilot  whales  or 
Risso’s  dolphins;  (2)  encouraging  vessel 
operators  throughout  the  fishery  to 
maintain  daily  communications  with 
other  local  vessel  captains;  (3)  updating 
guidelines  for  careful  handling  and 
release  of  entangled  or  hooked  marine 
mammals;  and  (4)  distributing  quarterly 
reports  of  bycatch  of  marine  mammals 
in  the  pelagic  longline  fishery  to  the 
Team. 

Timetable: 

Action  Date  FR  Cite 


NPRM 

NPRM  Comment 
Period  End 
Final  Action 
Final  Rule  Effective 


06/24/08  73  FR  35623 
09/22/08 

02/00/09 

03/00/09 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Kristy  Long,  Fisheries 
Biologist,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  1315  East  West 
Highway,  Room  13738,  Silver  Spring, 
MD  20910 

Phone:  301  713-2322 
Fax:  301  427-2522 
Email:  kristy.long@noaa.gov 

RIN:  0648-AV65 


Department  of  Commerce  (DOC)  Completed  Actions 

National  Oceanic  and  Atmospheric  Administration  (NOAA) 


257.  AMENDMENT  9  TO  THE 
ATLANTIC  MACKEREL,  SQUID,  AND 
BUTTERFISH  FISHERY  MANAGEMENT 
PLAN 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  Amendment  9  to  the  Atlantic 
Mackerel,  Squid,  and  Butterfish  (MSB) 
Fishery  Management  Plan  (FMP)  was 
developed  by  the  Mid-Atlantic  Fishery 
Management  Council  to  remedy 
deficiencies  in  the  FMP  and  to  address 
other  issues  that  have  arisen  since 
Amendment  8  to  the  MSB  FMP  became 
effective  in  1998.  Amendment  9  to  the 
MSB  FMP  considers:  Allowing  multi¬ 
year  specifications  and  management 
measures;  extending  or  eliminating  the 
moratorium  on  entry  into  the  directed 
Illex  fishery;  revising  current  biological 
reference  points  for  Loligb;  designating 
essential  fish  habitat  (EFH)  for  Loligo 
eggs;  implementing  closures  of  EFH 
areas  to  reduce  gear  impacts  from  MSB 
fisheries;  increasing  the  Loligo 


possession  limit  for  Illex  vessels  during 
a  closure  of  the  Loligo  fishery;  and 
requiring  real-time  electronic  reporting 
via  a  vessel  monitoring  system  in  the 
Illex  fishery. 

Timetable: 


Action  *  Date  FR  Cite 


Notice  Of  Availability 
NPRM 

NPRM  Comment 
Period  End 
Final  Action 


03/25/08  73  FR  15716 
04/04/08  73  FR  18483 
05/19/08 

07/01/08  73  FR  37382 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Patricia  A.  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AP60 


258.  AMENDMENT  72  TO  THE 
FISHERY  MANAGEMENT  PLAN  FOR 
THE  GROUNDFISH  OF  THE  GULF  OF 
ALASKA 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  This  amendment  would 
revise  the  Gulf  of  Alaska  (GOA) 
Groundfish  Fishery  Management  Plan 
to  state  that  the  Council  will  annually 
review  the  discards  of  shallow-water 
flatfish  in  Gulf  of  Alaska  groundfish 
fisheries.  After  review  of  this  annual 
report,  the  Council  may  recommend 
revisions  to  the  retention  and 
utilization  requirements  if  the  discard 
rate  for  shallow-water  flatfish  falls 
above  or  below  a  specified  threshold. 
This  fishery  management  plan  has  no 
implementing  regulations. 

Timetable: 

Action  Date  FR  Cite 

Notice  of  Intent  05/28/08  73  FR  30598 
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Action  Date  FR  Cite 


Final  Action  08/29/08  73  FR  50888 

Final  Action  Effective  1 0/25/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Robert  D.  Mecum, 
Acting  Administrator,  Alaska  Region,  ’ 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  P.O.  Box  21668, 

Juneau,  AK  99802 
Phone:  907  586-7221 
Fax;  907  586-7249 

RIN:  0648-AR72 


259.  AMEND  SUBSISTENCE  HALIBUT 
FISHING  REGULATIONS  IN  WATERS 
IN  AND  OFF  ALASKA 

Legal  Authority:  16  USC  1801  et  seq; 

16  USC  773  et  seq 

Abstract:  This  regulatory  action 
amends  the  subsistence  fishery  rules  for 
Pacific  halibut  in  waters  in  and  off 
Alaska.  This  action  proposes  six 
changes  to  the  subsistence  halibut 
regulations  that  would:  (1)  Revise  the 
subsistence  gear  restrictions  in  Kodiak 
and  add  seasonal  gear  and  vessel  limits 
in  Sitka  Sound;  (2)  add  the  village  of 
Naukati  to  the  list  of  eligible 
subsistence  halibut  communities;  (3) 
implement  a  possession  limit  to 
enhance  enforcement;  (4)  revise  the 
definition  of  charter  vessel;  (5)  revise 
regulations  allowing  customary  trade; 
and  (6)  allow  the  use  of  special  permits 
within  non-subsistence  use  areas  by 
tribes  eligible  for  the  permits. 

Additional  administrative  revisions  to 
regulations  include  converting  the  gear 
and  harvest  restrictions  from  text  to 
table  format  and  revising  language  to 
consistently  refer  to  Sitka  Sound  rather 
than  Sitka  LAMP.  These  regulations  are 
necessary  to  address  subsistence 
halibut  management  concerns  in 
densely  populated  areas.  This  action  is 
intended  to  support  the  conservation 
and  management  provisions  of  the 
Northern  Pacific  Halibut  Act  of  1982. 

Timetable: 

Action  Date  FR  Cite 

NPRM  04/14/08  73  FR  20008 

NPRM  Comment  05/14/08 

Period  End 

Final  Action  09/24/08  73  FR  54932 

Regulatory  Flexibility  Analysis 
Required:  Yes 


Agency  Contact:  Robert  D.  Mecum, 
Acting  Administrator,  Alaska  Region, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  P.O.  Box  21668, 
Juneau,  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AU14 


260.  ATLANTIC  HIGHLY  MIGRATORY 
SPECIES;  INTERNATIONAL  TRADE 
PERMIT  REGULATORY  AMENDMENT 

Legal  Authority:  16  USC  971  et  seq; 

16  USC  1801  et  seq 

Abstract:  The  National  Marine 
Fisheries  Species  makes  regulatory 
changes  to  the  highly  migratory  species 
(HMS)  international  trade  program, 
which  encompasses  dealer  permitting 
and  reporting  for  international  trade  of 
swordfish,  bluefin  tuna,  and  bigeye 
tuna.  The  regulatory  changes  will 
include  adjustments  to  improve 
program  efficacy  and  consistency  with 
regulations  of  other  U.S.  agencies. 

Timetable: 

Action  Date  FR  Cite 

NPRM  04/04/08  73  FR  18473 

NPRM  Comment  05/05/08 

Period  End 

Final  Action  06/02/08  73  FR  31380 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Alan  Risenhoover, 
Director,  Office  of  Sustainable 
Fisheries,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  1315  East-West 
Highway,  Room  13362,  Silver  Spring, 
MD  20910 

Phone:  301  713-2334 
RIN:  0648-AU88 


261.  ATLANTIC  HIGHLY  MIGRATORY 
SPECIES;  ATLANTIC  SHARK 
MANAGEMENT  MEASURES 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  This  rule  would  reevaluate 
the  management  measures  for  large 
coastal  sharks  (LCSJ  and  pelagic  sharks 
based  on  the  2005/2006  LCS  stock 
assessment,  the  2006  dusky  shark  stock 
assessment,  and  the  Canadian  2005 
porbeagle  shark  stock  assessment.  This 
rulemaking  could  consider,  among 
other  things,  changes  to  existing 
rebuilding  plans  for  overfished  species, 
commercial  quotas  and  trip  limits. 


recreational  minimum  size  and  bag 
limits,  and  the  public  display  quota.  In 
addition,  this  rule  would  likely 
reevaluate  the  Mid-Atlantic  shark 
closure  and  its  role  in  the  rebuilding 
plan  for  LCS.  This  action  is  necessary 
in  light  of  recent  stock  assessments, 
which  have  determined  that  dusky  and 
sandbar  sharks  are  overfished  with 
overfishing  occurring,  the  status  is 
unknown  for  the  Atlantic  blacktip 
shark  population,  and  porbeagle  sharks 
are  likely  overfished.  In  addition,  the 
2005/2006  LCS  stock  assessment 
determined  it  is  inappropriate  to  assess 
the  LCS  complex  as  a  whole,  which 
has  been  the  basis  of  managing  these 
species  since  1993. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

07/27/07 

72  FR  41392 

NPRM  Comment 

10/03/07 

72  FR  56330 

Period  Reopened 

NPRM  Comment 

10/10/07 

Period  End  - 

Comment  Period  End 

11/02/07 

Final  Action 

06/24/08 

73  FR  35778 

Correction 

07/15/08 

73  FR  40658 

Final  Rule  Announcing 

08/14/08 

73  FR  47851 

0MB  Approval  for 

PRA 

Correction 

08/15/08 

73  FR  47851 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Alan  Risenhoover, 
Director,  Office  of  Sustainable 
Fisheries,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  1315  East-West 
Highway,  Room  13362»  Silver  Spring, 
MD  20910 

Phone:  301  713-2334 
RIN:  0648-AU89 


262.  AMENDMENT  25  THE  FISHERY 
MANAGEMENT  PLAN  IN  THE  BERING 
SEA  AND  ALEUTIAN  ISLANDS  KING 
AND  TANNER  CRAB  FISHERIES  OFF 
ALASKA 

Legal  Authority:  16  USC  773  to  773k: 
16  USC  1801;  16  USC  3631 

Abstract:  On  January  12,  2007,  the 
President  signed  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Reauthorization  Act  of  2006,  which 
requires  the  Secretary  of  Commerce 
(Secretary),  not  later  than  90  days  after 
the  date  of  enactment  of  that  Act,  to 
amend  the  Fishery  Management  Plan 
for  the  Bering  Sea/Aleutian  Islands 
King  and  Tanner  Crabs  (FMP)  to 
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authorize  conversion  of  catcher  vessel 
owner  quota  shares  and  processor  quota 
shares  to  newly  created  North  Region 
catcher/processor  owner  quota  shares. 
Proposed  Amendment  25  to  the  FMP 
would  satisfy  this  requirement. 

Proposed  Amendment  25  to  the  Fishery 
Management  Plan  in  the  BSAI  King  and 
Tanner  Crab  Fisheries  would  promote 
the  goals  and  objectives  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  the  FMP,  and 
other  applicable  laws. 

Timetable: 

Action  Date  FR  Cite 

NOA  02/05/07  72  FR  5255 

NPRM  02/15/08  73  FR  8838 

NPRM  Ck)mment  03/1 7/08 
Period  End 

Final  Action  05/23/08  73  FR  29979 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Robert  D.  Mecum, 
Acting  Administrator,  Alaska  Region, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  P.O.  Box  21668, 

Juneau,  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AV19 

263.  FISHERIES  IN  THE  WESTERN 
PACIFIC;  PRECIOUS  CORALS 
FISHERIES;  RSHERY  MANAGEMENT 
PLAN  FOR  AMENDMENT  7— GOLD 
AND  BLACK  CORAL  MANAGEMENT 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  Amendment  7  to  the  Fishery 
Management  Plan  for  Precious  Coral 
Fisheries  in  the  Western  Pacific  would 
establish  the  Auau  Channel,  Hawaii, 
black  coral  bed  as  an  established  bed 
with  an  annual  harvest  quota  of  5,000 
kg  every  2  years,  and  would  place  a 
5-year  moratorium  on  the  harvest  of 
gold  coral  in  the  Western  Pacific. 

Timetable: 

Action  Date  FR  Cite 

Notice  Of  Availability  05/23/08  73  FR  30038 

Proposed  Rule  05/30/08  73  FR  31 047 

NPRM  Comment  07/14/08 

Period  End 

Final  Rule  08/13/08  73  FR  47098 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Alvin  Katekaru, 
Assistant  Regional  Administrator, 


Sustainable  Fisheries,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  1601 
Kapiolani  Boulevard,  Honolulu,  HI 
96814 

Phone:  808  944-2207 
RIN:  0648-AV30 

264.  REEF  FISH  AMENDMENT  30A 
FOR  GREATER  AMBERJACK  AND 
GRAY  TRIGGERFISH:  TAC 
ADJUSTMENTS,  MEASURES  TO  END 
OVERFISHING  AND  ESTABLISH  SFA 
PARAMETERS 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  Greater  amberjack  are  under 
a  rebuilding  plan.  A  2006  stock 
assessment  (SEDAR  9)  concluded  the 
stock  is  not  recovering  as  projected.  It 
continues  to  be  overfished  and  is 
undergoing  overfishing.  Adjustments  to 
TAC  and  management  measures  are 
needed  to  end  overfishing  and  bring  the 
recovery  of  the  greater  amberjack  stock 
back  into  compliance' with  its  ten-year 
rebuilding  time  frame.  Gray  triggerfish 
were  determined  to  be  undergoing 
overfishing  based  on  a  2006  stock 
assessment  (SEDAR  9).  Management 
measures  are  necessary  to  end 
overfishing  of  gray  triggerfish.  > 

Additionnlly,  the  Council  has  not  yet 
approved  post-Sustainable  Fisheries 
Act  (SFA)  benchmarks  and  reference 
points  for  gray  triggerfish. 

Timetable: 

Action  Date  FR  Cite 

NPRM  04/08/08  73  FR  19040 

NPRM  Comment  05/23/08 

Period  End 

Final  Action'  -  ‘  07/03/08  73  FR  381 39 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Roy  Crabtree, 

Regional  Administrator,  Southeast 
Region,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  263  Thirteenth  Avenue 
South,  St.  Petersburg,  FL  33701 
Phone:  727  570-5305 
Fax:  727  570-5583 
Email:  roy.crabtree@noaa.gov 

RIN:  0648-AV34 

265.  2008  SUMMER  FLOUNDER, 

SCUP,  AND  BLACK  SEA  BASS 
RECREATIONAL  FISHERY 
MANAGEMENT  MEASURES 

Legal  Authority:  16  USC  1801 


Abstract:  This  action  would  establish 
the  recreational  management  measures 
(minimum  fish  size,  possession  limits, 
and  fishing  seasons)  for  the  2008 
summer  flounder,  scup,  and  black  sea 
bass  recreational  fisheries.  The  annual 
recreational  management  measures  are 
considered  to  be  annual  specifications. 
This  action  initially  assigned  to  the 
2008  fluke,  scup,  and  BSB 
specifications:  that  action  published 
under  0648-XC84  (X-RIN)  because  the 
action  contained  no  implementing 
regulations.  This  action  was  reassigned 
to  the  recreational  management 
measures  on  January  23,  2008. 

Timetable: 

Action  Date  FR  Cite 

NPRM  03/21/08  73  FR  151 11 

NPRM  Comment  04/21/08 
Period  End 

Final  Rule  05/23/08  73  FR  29990 

Correction  06/04/08  73  FR  31 769 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Patricia  A.  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AV41 

266.  INDIVIDUAL  FISHING  QUOTA 
OMNIBUS  V  ACTION  2  AND  4:  ALLOW 
LONGLINE  POT  GEAR  IN  BERING 
SEA  DURING  JUNE;  ALLOW 
MOBILIZED  MILITARY  PERSONNEL 
TO  MAKE  TEMPORARY  INDIVIDUAL 
FISHING  QUOTA  TRANSFERS 

Legal  Authority:  16  USC  1801 
Abstract:  The  regulatory  action  amends 
existing  commercial  fishing  regulations 
at  50  CFR  part  679.  The  amendment 
would  enhance  the  management  of  the 
halibut  and  sablefish  Individual  Fishing 
Quota  (IFQ)  fisheries,  as  well  as  the 
sablefish  Community  Development 
Quota  (CDQ)  fishery.  In  June  2006,  the 
North  Pacific  Fishery  Management 
Council  recommended  a  suite  of  four 
amendments  to  the  halibut  and 
sablefish  IFQ  fishery  regulations, 
otherwise  known  as  OMNI  V.  This 
proposed  action  addresses  Action  2  and 
Action  4  of  the  Council’s  proposed 
regulatory  amendments.  The  action 
would  amend  regulations  to  (1)  Allow 
the  use  of  longline  pot  gear  in  the 
Bering  Sea  sablefish  IFQ  and  CDQ 
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fisheries  during  the  month  of  June;  and 
(2)  allow  the  temporary  transfer  of  IFQ 
held  by  mobilized  reservists  and 
guardsmen. 

Timetable: 

Action  Date  FR  Cite 

NPRM  03/05/08  73  FR  11851 

NPRM  Comment  04/04/08 

Period  End 

Final  Action  05/19/08  73  FR  28733 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Robert  D.  Mecum, 
Acting  Administrator,  Alaska  Region, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  P.O.  Box  21668, 

Juneau,  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 
RIN:  0648-AV64 

267.  FRAMEWORK  ADJUSTMENT  19 
TO  THE  ATLANTIC  SEA  SCALLOP 
FISHERY  MANAGEMENT  PLAN 

Legal  Authority:  16  USC  1801 
Abstract:  Framework  19  would 
establish  management  measures  for  the 
scallop  fishery  for  the  2008  and  2009 
fishing  years.  It  will  include  measures 
to  implement  new  management 
measures  developed  and  implemented 
under  Amendment  11  to  the  Scallop 
FMP,  if  approved.  Management 
measures  in  Framework  19  would 
include  scallop  days-at-sea  and  trip 
allocations,  new  area  closures  and/or 
access  areas,  and  allocations  for  scallop 
fishing  in  the  groundfish  closed  areas. 

It  would  also  include  improvements  to 
some  current  management  measures  to 
make  management  of  the  scallop 
fishery  more  efficient  and  effective. 
Timetable: 

Action  Date  FR  Cite 

NPRM  03/19/08  73  FR  14748 

NPRM  Comment  04/08/08 

Period  End 

Final  Rule  05/29/08  73  FR  30790 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Patricia  A.  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 
RIN:  0648-AV90 


268.  AMENDMENT  89  TO  THE 
FISHERY  MANAGEMENT  PLAN  FOR 
THE  BERING  SEA;  BERING  SEA 
HABITAT  CONSERVATION 
MEASURES 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  This  regulatory  amendment 
would  implement  Amendment  89  to 
the  Fishery  Management  Plan  for 
Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Management  Area. 

The  regulations  would  prohibit 
nonpelagic  trawling  in  certain  areas  of 
the  Bering  Sea  subarea  to  protect 
bottom  habitat  and  certain  nearshore 
bottom  habitat  areas  that  provide 
subsistence  resources.  The  amendment 
also  would  provide  for  a  Northern 
Bering  Sea  research  area  where  the 
effects  of  nonpelagic  trawling  may  be 
studied. 

Timetable: 

Action  Date  FR  Cite 

NPRM  03/07/08  73  FR  12357 

NPRM  Comment  04/21/08 
Period  End 

Final  Action  07/25/08  73  FR  43362 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Robert  D.  Mecum, 
Acting  Administrator,  Alaska  Region, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  P.O.  Box  21668, 
Juneau,  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AW06 

269.  REVISIONS  TO  REGULATIONS 
FOR  THE  GUIDED  SPORT  CHARTER 
VESSEL  FISHERY  FOR  HALIBUT  IN 
REGULATORY  AREA  2C 

Legal  Authority:  16  USC  773  to  773k 

Abstract:  The  proposed  action  would 
implement  management  measures  to 
reduce  the  charter  halibut  fishery 
harvest  in  Area  2C  to  the  GHL. 

Timetable: 

Action  Date  FR  Cite 

NPRM  12/31/07  72  FR  74257 

NPRM  Comment  01/30/08 
Period  End 

Final  Action  05/28/08  73  FR  30504 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Robert  D.  Mecum, 
Acting  Administrator,  Alaska  Region, 


Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  P.O.  Box  21668, 

Juneau,  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AW23 

270.  REVISE  REGULATIONS  TO 
EXEMPT  CERTAIN  GROUNDFISH 
CATCHER-PROCESSORS  AND 
MOTHERSHIPS  FROM 
CHECK-IN/CHECK-OUT 
REQUIREMENTS  WITH  ACTIVE 
VESSEL  MONITORING  SYSTEMS 
(VMS) 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  This  regulatory  amendment 
would  exempt  groundfish  catcher- 
processors  (CPs)  and  motherships 
carrying  a  transmitting  vessel 
monitoring  system  (VMS)  unit  from 
check-in  and  check-out  requirements  in 
Alaska  Region  groundfish  fishing 
regulations.  The  current  check-in/out 
regulation  requires  CPs  and 
motherships  to  submit  check-in/out 
reports  before  they  deploy  gear  in,  or 
begin  to  process  fish  from.  Federal 
management  areas  off  Alaska. 
Additional  reports  are  required  for  the 
use  of  additional  gears,  or  for  changes 
in  the  status  (e.g.,  community 
development  quota,  exempted  permit) 
of  the  fish  being  targeted.  For  many 
years  the  Alaska  Region  has  required 
groundfish  CPs  and  mothership  vessels 
to  file  check-in  check-out  reports.  This 
information  was  used  for  in-season 
management.  However,  in  recent  years 
new  sources  of  information  have 
become  available,  such  as  VMS,  which 
make  check  in/out  reports  unnecessary. 
This  action  is  expected  to  reduce 
industry  costs  by  about  $60,000  per 
year  and  to  reduce  public 
administrative  costs  by  about  $40,000 
per  year.  This  rule  is  not  anticipating 
additional  costs. 

Timetable: 

Action  Date  FR  Cite 

NPRM  05/29/08  73  FR  30876 

NPRM  Comment  06/30/08 
Period  End 

Final  Action  09/16/08  73  FR  53390 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Robert  D.  Mecum, 
Acting  Administrator,  Alaska  Region, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
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Administration,  P.O.  Box  21668, 
Juneau,  AK  99802 
Phone:  907  586-7221 
Fax:  907  586-7249 

RIN:  0648-AW28 


271.  FRAMEWORK  ADJUSTMENT  5 
TO  THE  MONKFISH  FISHERY 
MANAGEMENT  PLAN 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  Framework  Adjustment  5  to 
the  Monkfish  FMP  will  update  the 
biological  reference  points  in  the 
Monkfish  FMP  to  be  consistent  with 
the  most  recent  monkfish  stock 
assessment  (i.e.,  July  2007  Northeast 
Data  Poor  Stocks  working  Group).  In 
addition,  this  action  will  reduce 
carryover  days-at-sea  (DAS);  eliminate 
a  provision  that  allows  gillnet  vessels 
to  land  monkfish  on  trips  less  than  3- 
hours  and  only  be  charged  for  the 
actual  time  fished;  establish  a 
restrictive  monkfish  incidental  catch 
limit  for  vessels  that  are  fishing  in  the 
Southern  New  England  Regulated  Mesh 
Area  (as  defined  under  the  Northeast 
Multispecies  FMP)  east  of  72  degrees 
30  feet  west  longitude;  and  eliminate 
the  requirement  to  obtain  a  letter  of 
authorization  to  fish  in  the  Northern 
Fishery  Management  Area  for  vessels 
that  are  using  a  vessel  monitoring 
system. 

Timetable: 

Action  Date  FR  Cite 

NPRM  03/04/08  73  FR  11606 

NPRM  Comment  03/25/08 

Period  End 

Final  Action  04/28/08  73  FR  22831 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Patricia  A.  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AW33 


272.  AMENDMENT  26  TO  THE 
FISHERY  MANAGEMENT  PLAN  FOR 
BERING  SEA/ALEUTIAN  ISLANDS 
KING  AND  TANNER  CRABS 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  Amendment  26  to  the  FMP 
would  amend  the  FMP  to  exempt  quota 
share  issued  to  crew  members,  and  the 


annual  harvest  privileges  derived  firom 
that  quota  share,  from  requirements  for: 
delivery  to  specific  processors;  delivery 
within  specific  geographic  regions;  and 
participation  in  an  arbitration  system  to 
resolve  price  disputes.  This  action  is 
intended  to  promote  the  goals  and 
objectives  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  the  FMP,  and  other  applicable  law. 

Timetable; 

Action  Date  FR  Cite 

NPRM  03/31/08  73  FR  16830 

NPRM  Comment  05/15/08  . 

Period  End 

Final  Action  06/20/08  73  FR  35084 

Regulatory  Flexibility  Anaiysis 
Required:  Yes 

Agency  Contact:  James  Balsiger, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  709  West  Ninth  Street, 
Juneau,  AK  99801 
Phone:  907  586-7221 
Email:  jim.baIisger@noaa.gov 

RIN:  0648-AW45 


273.  ATLANTIC  HIGHLY  MIGRATORY 
SPECIES  (HMS);  RENEWAL  OF 
ATLANTIC  TUNAS  LONGLINE  LIMITED 
ACCESS  PERMITS  (LAPS);  ATLANTIC 
SHARK  IDENTIFICATION  WORKSHOP 
ATTENDANCE  REQUIREMENTS 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  This  rule  would  amend  the 
regulations  governing  the  renewal  of 
Atlantic  tunas  longline  LAPs,  and 
workshop  attendance  requirements  for 
businesses  issued  Atlantic  shark  dealer 
permits.  Specifically,  these  regulatory 
changes  would  allow  for  the  renewal 
of  Atlantic  tunas  longline  LAPs  that 
have  been  expired  for  more  than  one 
year,  if  an  otherwise  qualified  permit 
holder  has  maintained  their  associated 
swordfish  and  shark  LAPs  through 
timely  renewal.  Also,  the  rule  would 
modify  the  Atlantic  Shark  Identification 
Workshop  attendance  requirements  for 
businesses  issued  Atlantic  shark  dealer 
permits  that  have  more  than  one  dealer 
location  listed  on  their  permit.  The 
regulations  would  specify  that  a  dealer 
must  submit  a  Atlantic  Shark 
Identification  Workshop  certificate 
(dealer  or  proxy)  for  each  place  of 
business  where  Atlantic  sharks  are 
received,  rather  than  from  each  location 
listed  on  their  dealer  permit. 


Timetable: 

Action  Date  FR  Cite 

NPRM  04/11/08  73  FR  19795 

NPRM  Comment  05/12/08 
Period  End 

Final  Rule  07/03/08  73  FR  381 44 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Margo 
Schulze-Haugen,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  1315  East 
West  Highway,  Silver  Spring,  MD 
20910 

Phone:  301  713-0234 

Email:  margo.schulze-haugen@noaa.gov 

RIN:  0648-AW46 


274.  APPROVAL  OF  ELIMINATOR 
TRAWL  GEAR  FOR  SPECIAL 
MANAGEMENT  PROGRAMS; 
NORTHEAST  MULTISPECIES  FISHERY 

Legal  Authority:  16  USC  1801 

Abstract:  This  action  would  authorize 
the  use  of  the  ‘eliminator  trawl’  gear 
for  use  in  two  special  management 
programs  of  the  Northeast  Multispecies 
Fishery.  The  Northeast  Multispecies 
Fishery  Management  Plan  (FMP) 
specifies  a  procedure  for  approval  of 
additional  gear  for  two  of  the  Special 
Management  Programs  (Eastern 
U.S. /Canada  Haddock  Special  Access 
Program  and  Regular  B  Days-at-Sea 
Program).  At  the  request  of  the  New 
England  Fishery  Management  Council 
(Council),  the  Regional  Administrator 
may  authorize  additional  gear  if,  based 
upon  an  experiment,  the  gear  satisfies 
existing  standards.  On  February  13, 
2008,  the  Council  sent  a  letter  to  the 
National  Marine  Fisheries  Service 
(NMFS)  requesting  that  it  authorize  the 
proposed  trawl  gear.  Based  upon  a 
preliminary  review  of  the  experimental 
data,  the  proposed  eliminator  trawl  net 
meets  one  of  the  current  gear  standards. 
The  implementation  of  new  gear 
requirement  would  provide  another 
option  for  vessels  fishing  in  these 
Special  Management  Programs,  which 
could  provide  additional  flexibility  for 
the  industry.  Further,  authorization  of 
the  net  would  enhance  industry  and 
NMFS  efforts  to  reduce  bycatch  in  the 
FMP. 

Timetable: 

Action  Date  FR  Cite 

nprI^ 


05/20/08  73  FR  29098 
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Action  Date  FR  Cite 

NPRM  Comment  06/04/08 

Period  End 

Final  Action  07/14/08  73  FR  401 86 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Patricia  A.  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AW53 


275.  •  ALLOCATION  OF  TRIPS  TO 
CLOSED  AREA  II  YELLOWTAIL 
FLOUNDER  SPECIAL  ACCESS . 
PROGRAM 

Legal  Authority:  16  USC  1801  et  seq 

Abstract:  This  action  would  set 
allocations  for  Trips  to  Closed  Area  II 
Yellowtail  Flounder  Special  Access 
Program  for  2008  fishing  year. 

Timetable: 

Action  Date  FR  Cite 

NPRM  05/06/08  73  FR  24936 

NPRM  Comment  05/21/08 
Period  End 

Final  Rule  06/04/08  73  FR  31770 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Patricia  A.  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
Phone:  978  281-9200 
RIN:  0648-AW69 


276.  •  FRAMEWORK  ADJUSTMENT  6 
TO  THE  MONKFISH  FISHERY 
MANAGEMENT  PLAN 
Legal  Authority:  16  USG  1801  et  seq 


Abstract:  The  proposed  action  would 
eliminate  the  backstop  provision 
adopted  in  Framework  4.  This 
provision  would  have  adjusted,  and 
potentially  closed,  the  directed 
monkfish  fishery  in  2009  if  the 
monkfish  landings  in  the  2007  fishing 
year  (FY)  exceeded  the  target  total 
allowable  catch  (TTAC).  Available 
landings  information  for  FY  2007 
indicates  that  the  TTAC  will  be 
exceeded  by  30  percent  in  the  Southern 
Fishery  Management  Area.  Given  the 
most  recent  information  on  the  status 
of  the  monkfish  stocks,  and  the 
expected  minimal  biological  impact  of 
a  30-percent  TTAG  overage  on  stock 
status,  based  on  the  revised  reference 
points  established  through  the  recently 
implemented  Framework  Adjustment  5 
to  the  FMP  (73  FR  22831;  April  28, 
2008),  the  backstop  provision  is 
deemed  no  longer  necessary. 

Timetable: 

Action  Date  FR  Cite 

NPRM  07/10/08  73  FR  39643 

NPRM  Comment  08/11/08 

Penod  End 

Final  Action  09/10/08  73  FR  52635 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Patricia  A.  Kurkul, 
Regional  Administrator,  Northeast 
Region,  NMFS,  Department  of 
Gommerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive,  Glouce.ster,  MA  01930 
Phone:  978  281-9200 

RIN:  0648-AW81 


277.  RIGHT  WHALE  SHIP  STRIKE 
REDUCTION 

Legal  Authority:  16  USC  1361 

Abstract:  These  regulations  would 
establish  speed  restrictions  to  reduce 
the  number  of  deaths  to  North  Atlantic 
right  whales  as  a  result  of  collisions 


with  vessels,  which  account  for  more 
confirmed  right  whale  deaths  than  any 
other  anthropogenic  cause.  Speed 
restrictions  would  be  limited  to  areas 
and  times  when  North  Atlantic  right 
whales  and  ships  overlap  to  reduce  the 
likelihood  of  ship  strikes  to  the  extent 
practicable. 

Timetable: 


Action 

Date 

FR  Cite 

ANPRM 

06/01/04 

69  FR  30857 

ANPRM  Comment 
Period  Extended 

07/09/04 

69  FR  41446 

ANPRM  Comment 
Period  Extended 

09/13/04 

69  FR  55135 

NPRM 

06/26/06 

71  FR  36299 

Comment  Period 
Extended 

08/14/06 

71  FR  46440 

NPRM  Comment 
Period  End 

08/25/06 

Comment  Period  End 

10/05/06 

Final  Action 

10/10/08 

73  FR  60173 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  James  H.  Lecky, 
Director,  Office  of  Protected  Resources, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  1315  East-West 
Highway,  Silver  Spring,  MD  20910 
Phone:  301  713-2332 

RIN:  0648-AS36 


278.  AMENDMENT  TO  DISCHARGE 
REGULATIONS  IN  GULF  OF  THE 
FARALLONES,  MONTEREY  BAY,  AND 
CORDELL  BANKS  NATIONAL  MARINE 
SANCTUARIES 

Timetable: 

Action  Date  FR  Cite 

Duplicate  of  RINs  11  /06/08 

0648-AT14.AT15 
and  ATI  6 

RIN:  0648-AW29 


Department  of  Commerce  (DOC)  Completed  Actions 

National  Telecommunications  and  Information  Administration  (NTIA) 


279.  •  RULEMAKING  TO  WAIVE  THE 
HOUSEHOLD  ELIGIBILITY  AND 
APPLICATION  PROCESS  OF  THE 
COUPON  PROGRAM  FOR 
INDIVIDUALS  RESIDING  IN  NURSING 
HOMES 

Legal  Authority:  PL  109-171 


Abstract:  In  this  document,  the 
National  Telecommunications  and 
Information  Administration  (NTIA) 
proposes  certain  changes  affecting 
section  301.3  of  its  Digital-To- Analog 
Converter  Box  Coupon  Program  rules. 
47  CFR  section  301.3.  Specifically, 
NTIA  proposes  to  waive  the  “eligible 


household”  and  application 
requirements  in  section  301.3(a),  and 
section  301.3(e),  for  individuals 
residing  in  nursing  homes  or  other 
senior  care  facilities,  subject  to 
alternative  application  requirements 
specified  herein.  NTIA  also  proposes  to 
amend  section  301.3(a)(2)  to  permit  an 
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otherwise  eligible  household  that 
utilizes  a  post  office  box  for  mail 
receipt  to  apply  for  and  receive 
coupons  subject  to  providing 
satisfactory  proof  of  physical  residence 
as  specified  herein. 

Timetable: 

Action  Date  FR  Cite 

NPRM  04/24/08  73  FR  22120 


Action  Date  FR  Cite 


NPRM  Comment  06/09/08 

Period  End 

Final  Rule  09/19/08  73  FR  54325 

Final  Action  Effective  1 0/20/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Milton  Brown, 
Deputy  Chief  Counsel,  Department  of 


Department  of  Commerce  (DOC) 
Patent  and  Trademark  Office  (PTO) 


Commerce,  National 
Telecommunications  and  Information 
Administration,  14th  &  Pennsylvania 
Avenue  NW.,  Washington,  DC  20230 
Phone:  202  482-1816 
Fax:  202  501-8013 
Email:  mbrown@ntia.doc.gov 

RIN:  0660-AA17 


i 


Proposed  Rule  Stage 


280.  •  FISCAL  YEAR  2009  REVISION 
OF  REQUEST  FOR  CONTINUED 
EXAMINATION,  18-MONTH 
PUBLICATION,  AND  OTHER 
MISCELLANEOUS  COST-RECOVERY 
PATENT  FEES 

Legal  Authority:  35  USC  2(b)(2):  35 
use  41(d):  35  USC  132(b) 

Abstract:  The  USPTO  is  proposing  to 
revise  the  rules  of  practice  to  adjust  the 
fee  or  set  a  fee  for  certain  processes 
and  services  for  which  the  USPTO  is 
required  to  set  a  cost-recovery  fee.  The 
USPTO  is  specifically  proposing  to 
adjust  the  fee  for  a  request  for 
continued  examination,  18-month 


publication,  and  a  certificate  of 
correction  (applicant’s  mistake)  fee,  and 
set  a  fee  for  requesting  a  corrected 
republication  of  a  patent  application 
publication.  The  rules  of  practice 
currently  do  not  set  a  fee,  or  do  not 
set  a  fee  that  recovers  the  USPTO ’s 
costs,  for  these  processes  or  services. 
The  USPTO  is  proposing  to  adjust  or 
set  these  fee  amounts  such  that  they 
more  accurately  reflect  the  Office  costs 
for  these  processes  or  services. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 


Department  of  Commerce  (DOC) 
Patent  and  Trademark  Office  (PTO) 


Action  Date  FR  Cite 


NPRM  Comment  01/00/09 
Period  End 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Robert  W.  Bahr, 

Senior  Patent  Attorney,  Department  of 
Commerce,  Patent  and  Trademark 
Office,  Mail  Stop  Comments-Patents, 
Commissioner  for  Patents,  P.  O.  Box 
1450,  Alexandria,  VA  22313 
Phone:  571  272-8800 

Email;  robert.bahr@uspto.gov  S 

RIN:  0651-AC29  I 


.  Final  Rule  Stage 


281.  EXAMINATION  OF  PATENT 
APPLICATIONS  THAT  INCLUDE 
CLAIMS  CONTAINING  ALTERNATIVE 
LANGUAGE 

Legal  Authority:  35  USC  2(b)(2) 

Abstract:  The  U.S.  Patent  and 
Trademark  Office  (Office)  is 
considering  revising  the  rules  of 
practice  to  address  Markush-type  and 
other  claims  written  so  as  to  claim  an 
invention  in  the  alternative.  The  search 
and  examination  of  Markush-type  and 
other  claims  written  in  the  alternative 
generally  consume  a  disproportionate 
amount  of  Office  resources  as  compared 
to  other  types  of  claims,  because  these 
claims  can  encompass  multiple 
independent  and  distinct  inventions 
and  determining  the  patentability  of 
such  a  claim  may  require  a  separate 
examination  of  each  of  the  alternatives 
within  the  claim.  The  Office  anticipates 
that  requiring  applicants  who  choose 
this  claim-drafting  format  to  ensure  a 
certain  degree  of  relatedness  among  the 


members  of  a  Markush  group  or  the 
alternatives  presented  in  the  claims 
will  allow  the  Office  to  do  a  better, 
more  thorough  and  reliable 
examination  of  Markush-type  and  other 
claims  written  in  the  alternative. 


Timetable: 


Action 

Date 

FR  Cite 

NPRM 

08/10/07 

72  FR  44992 

NPRM  Comment 

10/09/07 

Period  End 

NPRM 

03/10/08 

73  FR  12679 

NPRM  Comment 

04/09/08 

Period  End 

Final  Action 

11/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Robert  W.  Bahr, 
Senior  Patent  Attorney,  Department  of 
Commerce,  Patent  and  Trademark 
Office,  Mail  Stop  Comments-Patents, 
Commissioner  for  Patents,  P.  O.  Box 
1450,  Alexandria,  VA  22313 
Phone:  571  272-8800 


Email:  robert.bahr@uspto.gov 
RIN:  0651-AC00 


282.  •  FISCAL  YEAR  2009  CHANGES 
TO  PATENT  COOPERATION  TREATY 
SEARCH  FEES 

Legal  Authority:  35  USC  2(b)(2)  :  35 
USC  376 

Abstract:  The  United  States  Patent  and 
Trademark  Office  (USPTO)  is  proposing 
to  revise  the  rules  of  practice  to  adjust 
the  transmittal  and  search  fees  for 
international  applications  filed  under 
the  Patent  Cooperation  Treaty  (PCT). 
The  USPTO  is  proposing  to  adjust  the 
PCT  transmittal  and  se£ut:h  fees  to 
recover  the  estimated  average  cost  to 
the  USPTO  of  processing  PCT 
international  applications  and 
preparing  international  search  reports 
and  written  opinions  for  PCT 
international  applications. 
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Final  Rule  Stage 


Timetable: 

Action  Date  FR  Cite 

NPRM  06/18/08  73  FR  34672 

NPRM  Comment  08/18/08 

Period  End 

Final  Action  1 1/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 


Agency  Contact:  Robert  W.  Bahr, 

Senior  Patent  Attorney,  Department  of 

Commerce,  Patent  and  Trademark 

Office,  P.O.  Box  1450,  Alexandria,  VA 

22313-1450 

Phone:  571  272-8800 

Email:  robert.bahr@uspto.gov 

RIN:  0651-AC28 

[FR  Doc.  E8-21259  Filed  11-21-08;  8:45  ami 
BILLING  CODE  3510-BW-S 
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DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

21  CFR  Ch.  I 

42  CFR  Chs.  I-V 

45  CFR  Subtitle  A;  Subtitle  B,  Chs.  II, 

III,  and  XIII 

Regulatory  Agenda 

agency:  Office  of  the  Secretary,  HHS 

ACTION:  Semiannual  Regulatory  Agenda 

SUMMARY:  The  Regulatory  Flexibility  Act 
of  1980  and  Executive  Order  (EO)  12866 
require  the  semi-annual  issuance  of  an 
inventory'  of  rulemaking  actions  under 
development  throughout  the 
Department,  with  a  view  to  offering  for 
public  review,  at  as  early  a  stage  as 


Substance  Abuse  and  Mental  Health  Services  Administration — Long-Term  Actions 


Sequence 

Number 

/ 

Title 

Regulation 

Identifier 

Number 

283 

Requirements  Governing  the  Use  of  Seclusion  and  Restraint  in  Certain  Nonmedical  Community-Based  Facilities 

for  Children  and  Youth  . . . 

0930-AA10 

284 

Opioid  Drugs  in  Maintenance  or  Detoxification  Treatment  of  Opiate  Addition  (Section  610  Review)  . . 

0930-AA14 

Centers  for  Disease  Control  and  Prevention — Proposed  Rule  Stage 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

285 

Control  of  Communicable  Diseases:  Foreign  Quarantine  Regulations,  Proposed  Revision  of  HHS/CDC  Nonhuman 
Primate  Regulations  . 

0920-AA23 

Centers  for  Disease  Control  and  Prevention — Final  Rule  Stage 

Sequence 

Number 

! 

Title 

Regulation 

Identifier 

Number 

286 

Control  of  Communicable  Diseases  Foreign  Quarantine  (Reg  Plan  Seq  No.  37)  . 

0920-AA12 

References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 

Centers  for  Disease  Control  and  Prevention — Long-Term  Actions 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

287 

Control  of  Communicable  Diseases,  Interstate  Quarantine,  Passenger  Information  . 

0920-AA27 

possible,  summarized  information  about 
forthcoming  regulatory  actions. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

C.  Agnew,  Executive  Secretary, 
Department  of  Health  and  Human 
Services,  Washington,  D.C.  20201. 

SUPPLEMENTARY  INFORMATION:  The 

capsulized  information  provided  in  the 
Agenda  presents  for  public  review  a 
forecast  of  the  rulemaking  activities  that 
the  Department  expects  to  undertake 
over  the  foreseeable  future.  We  focus 
primarily  on  those  areas  of  work 
expected  to  result  in  publication  of 
Notices  of  Proposed  Rulemaking  or  of 
Final  Rules  within  the  next  12  months. 

Please  note  that  the  rulemaking 
abstracts  included  below  relate  only  to 
those  prospective  rulemakings  that  are 
likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities:  the  Regulatory  Flexibility  Act 
of  1980  requires  publication  of  this 


information  in  the  Federal  Register. 
Also  available  elsewhere  in  this  issue  of 
the  Register  is  the  Department’s 
submission  to  the  Fiscal  Year  2009 
Regulatory  Plan,  as  required  under 
Executive  Order  12866.  The  complete 
Regulatory  Agenda  of  the  Department  is 
accessible  online  at  www.reginfo.gov. 

We  welcome  the  views  of  all 
concerned  with  regard  to  these  planned 
rulemakings.  Comments  may  be 
directed  to  the  agency  officials  cited  at 
the  conclusion  of  each  entry.  If  early 
attention  at  the  Secretary’s  level  appears 
needed,  comments  should  be  sent  to: 
Ann  C.  Agnew,  Executive  Secretary  to 
the  Department,  Suite  603H,  200 
Independence  Ave.  SW,  Washington  DC 
20201. 

Dated:  September  23,  2008. 

Aim  C.  Agnew, 

Executive  Secretary  to  the  Department. 


Federal  Register/ Vol.  73,  No.  227 /Monday,  November  24,  2008 /Unified  Agenda 


71357 


HHS* 


Centers  for  Disease  Control  and  Prevention — Completed  Actions 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

288 

Possession,  Use,  and  Transfer  of  Select  Agents  and  Toxins  (Section  610  Review) . 

0920-AA29 

Food  and  Drug  Administration — Prerule  Stage 

Sequence 

Number 

j 

Title 

Regulation 

Identifier 

Number 

289 

290 

i 

_ i 

Food  Labeling;  Senring  Sizes  and  Nutrition,Labeling  (Section  610  Review)' . 

Prescription  Drug  Marketing  Act  of  1987;  Prescription  Drug  Amendments  of  1992;  Policies,  Requirements,  and 
Administrative  Procedures  (Section  610  Review) . 

0910-AF99 

0910-AG14 

Food  and  Drug  Administration — Proposed  Rule  Stage 


Sequence 

Number 

i 

Title 

Regulation 

Identifier 

Number 

291 

Electronic  Submission  of  Data  From  Studies  Evaluating  Human  Drugs  and  Biologies . 

0910-AC52 

292 

Over-the-Counter  (OTC)  Drug  Review — Cough/Cold  (Antihistamine)  Products  . 

0910-AF31 

293 

Over-the-Counter  (OTC)  Drug  Review — Laxative  Drug  Products  . 

0910-AF38 

294 

Over-the-Counter  (OTC)  Drug  Review — Sunscreen  Products  . 

09ia-AF43 

295 

Over-the-Counter  (OTC)  Drug  Review — Vaginal  Contraceptive  Products  . 

0910-AF44 

296 

Over-the-Counter  (OTC)  Drug  Review — Weight  Control  Products . 

0910-AF45 

297 

Over-the-Counter  (OTC)  Drug  Review — Stimulant  Drug  Products . 

0910-AF56 

298 

Label  Requirement  for  Food  That  Has  Been  Refused  Admission  Into  the  United  States . 

0910-AF61 

299 

Over-the-Counter  (OTC)  Drug  Review — Poison  Treatment  Drug  Products  . 

0910-AF68 

300 

Over-the-Counter  (OTC)  Drug  Review — Urinary  Analgesic  Drug  Products  . 

0910-AF70 

301 

Process  Controls  for  Animal  Feed  Ingredients  and  Mixed  Animal  Feed . 

0910-AG10 

302 

Pediatric  Dosing  for  Cough,  Cold,  Allergy,  Bronchodilator,  and  Antiasthmatic  Drug  Products  for  Over-the-Counter 
Human  Use;  Proposed  Amendment  of  Final  Monograph  . 

0910-AG12 

Food  and  Drug  Administration — Final  Rule  Stage 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

303 

Postmarketing  Safety  Reporting  Requirements  for  Human  Drug  and  Biological  Products . 

0910-AA97 

304 

Prevention  of  Salmonella  Enteritidis  in  Shell  Eggs  (Reg  Plan  Seq  No.  40) . 

0910-AC14 

305 

Requirements  for  Submission  of  In  Vivo  Bioequivalence  Data  . 

0910-AC23 

306 

Medical  Gas  Containers  and  Closures;  Current  Good  Manufacturing  Practice  Requirements  . 

0910-AC53 

307 

Positron  Emission  Tomography  Drugs;  Current  Good  Manufacturing  Practices  . 

0910-AC55 

308 

Content  and  Format  of  Labeling  for  Human  Prescription  Drugs  and  Biologies;  Requirements  for  Pregnancy  and 

Lactation  Labeling . 

0910-AF11 

309 

Cochineal  Extract  and  Carmine  Label  Declaration  . 

0910-AF12 

310 

Obstetrical  and  Gynecological  Devices;  Designation  of  Special  Controls  for  Male  Condoms  Made  of  Natural  Rub- 

ber  Latex  . 

0910-AF21 

311 

Over-the-Counter  (OTC)  Drug  Review — Cough/Cold  (Bronchodilator)  Products . . . 

0910-AF32 

312 

Over-the-Counter  (OTC)  Drug  Review — Cough/Cold  (Combination)  Products . 

091(>-AF33 

313 

Over-the-Counter  (OTC)  Drug  Review — Cough/Cold  (Nasal  Decongestant)  Products  . 

0910-AF34 

314 

Over-the-Counter  (OTC)  Drug  Review — External  Analgesic  Products . 

0910-AF35 

315 

Over-the-Counter  (OTC)  Drug  Review — Internal  Analgesic  Products . 

0910-AF36 

316 

Over-the-Counter  (OTC)  Drug  Review — Labeling  of  Drug  Products  for  OTC  Human  Use  . 

0910-AF37 

317 

Over-the-Counter  (OTC)  Drug  Review — Skin  Protectant  Products . 

0910-AF42 

318 

Substances  Prohibited  From  Use  in  Animal  Food  or  Feed  To  Prevent  the  Transmission  of  Bovine  Spongiform 

Encephalopathy  . . . 

0910-AF46 

319 

Over-the-Counter  (OTC)  Drug  Review — Overindulgence  in  Food  and  Drink  Products  . 

0910-AF51 

320 

Over-the-Counter  (OTC)  Drug  Review — Antacid  Products . 

0910-AF52 

71358 


Federal  Register/ Vol.  73,  No.  227 /Monday,  November  24,  2008 /Unified  Agenda 


HHS 


Food  and  Drug  Administration — Final  Rule  Stage  (Continued)  . 


Sequence 

Title 

Regulation 

Identifier 

Number 

Number 

321 

Over-the-Counter  (OTC)  Drug  Review — Skin  Bleaching  Products . 

0910-AF53 

322 

Over-the-Counter  (OTC)  Drug  Review — Acne  Drug  Products  Containing  Benzoyl  Peroxide . . 

091(>-AG00 

References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 


Food  and  Drug  Administration — Long-Term  Actions 


Sequence 

Number 

1 

Title 

Regulation 

Identifier 

Number 

323 

Current  Good  Manufacturing  Practice  in  Manufacturing,  Packing,  Labeling,  or  Holding  Operations  for  Dietary  Sup- 

plements  . 

0910-AB88 

324 

Over-the-Counter  (OTC)  Drug  Review — Ophthalmic  Products  . 

0910-AF39 

325 

Over-the-Counter  (OTC)  Drug  Review — Oral  Health  Care  Products  . 

0910-AF40 

326 

Over-the-Counter  Antidiarrheal  Drug  Products . 

0910-AF63 

327 

Over-the-Counter  (OTC)  Drug  Review — Topical  Antimicrobial  Drug  Products  . 

0910-AF69 

328 

Status  of  Certain  Additional  Over-the-Counter  Drug  Category  II  Active  Ingredients  . 

0910-AF95 

329 

Food  Labeling:  Safe  Handling  Statements,  Labeling  of  Shell  Eggs;  Refrigeration  of  Shell  Eggs  Held  for  Retail  Dis- 

tribution  (Section  610  Review) . 

0910-AG06 

Food  and  Drug  Administration — Completed  Actions 


Sequence 

Number 

1 

I 

Title 

Regulation ' 
Identifier 
Number 

330 

Toll-Free  Number  for  Reporting  Adverse  Events  on  Labeling  for  Human  Drugs . 

0910-AC35 

331 

Biological  Products:  Reporting  of  Biological  Product  Deviations  in  Manufacturing  (Section  610  Review)  . 

0910-AG05 

Centers  for  Medicare  &  Medicaid  Services — Proposed  Rule  Stage 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

332 

Requirements  for  Long-Term  Care  Facilities:  Hospice  Services  (CMS-3140-P)  (Section  610  Review)  . 

0938-AP32 

333 

Changes  to  the  Hospital  Inpatient  Prospective  Payment  System  for  FY  2010  (CMS-1406-P)  (Reg  Plan  Seq  No. 
42)  . 

0938-AP39 

334 

1  Revisions  to  Payment  Policies  under  the  Physician  Fee  Schedule  for  CY  2010  (CMS-1413-P)  (Reg  Plan  Seq  No. 

!  43) . 

0938-AP40 

335 

1  Changes  to  the  Hospital  Outpatient  Prospective  Payment  System  and  Ambulatory  Surgical  Center  Payment  Sys- 
1  tern  for  CY  2010  (CMS-1414-P)  (Reg  Plan  Seq  No.  44) . 

0938-AP41 

References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 


Centers  for  Medicare  &  Medicaid  Services — Final  Rule  Stage 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

336 

Updates  to  Electronic  Transactions  (Version  5010)  (CMS-0009-F)  (Section  610  Review) . 

0938-AM50 

337 

Revisions  to  HIPAA  Code  Sets  (CMS-0013-F)  (Section  610  Review)  . 

093S-AN25 

338 

Home  and  Community-Based  Services  (HCBS)  State  Plan  Option  (CMS-2249-F)  (Section  610  Review)  . 

0938-AO53 

339 

Changes  to  the  Hospital  Outpatient  Prospective  Payment  System  and  Ambulatory  Surgical  Center  Payment  Sys- 

tern  for  CY  2009  (CMS-1404-F)  . 

0938-AP17 

340 

Home  Health  Prospective  Payment  System  Refinements  and  Rate  Update  for  CY  2009  (CMS-1555-N)  . 

0938-AP20 

■■.■Am-;* 
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1  Centers  for  Medicare  &  Medicaid  Services — Long-Term  Actions 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

341 

Home  Health  Agency  (HHA)  Conditions  of  Participation  (CoPs)  (CMS-3819-P)  (Section  610  Review) . 

0938-AG81 

342 

Electronic  Claims  Attachments  Standards  (CMS-0050-IFC)  . ; . 

0938-AK62 

343  , 

Surety  Bond  Requirement  for  Suppliers  of  Durable  Medical  Equipment,  Prosthetics;  Orthotics,  and  Supplies 
(DMEPOS)  (CMS-6006-F)  (Section  610  Review) . . 

0938-AO84 

344 

Revisions  to  Payment  Policies  Under  the  Physician  Fee  Schedule  for  CY  2009  (CMS-1403-FC)  . . . 

0938-AP18 

345 

Changes  to  Long  Term  Care  Prospective  Payment  System  Based  on  Specific  Provisions  in  the  Medicare,  Med¬ 
icaid,  and  SCHIP  Extension  Act  of  2007  (CMS-1493-F)  . 

0938-AP33 

Centers  for  Medicare  &  Medicaid  Services — Completed  Actions  j 

I 

:  Sequence 

Number 

I 

Title 

Regulation 

Identifier 

Number 

I  346 

! 

Medicare  and  Medicaid  Programs;  Hospice  Care  Conditions  of  Participation  (CMS-3844-F)  (Completion  of  a 
Section  610  Review)  . . . 

0938-AH27 

I 

[ 

Inpatient  Psychiatric  Facility  Prospective  Payment  System — Update  for  Rate  Year  Beginning  July  1,  2008  (RY 
2009)  (CMS-1401-N)  . 

0938-AO92 

I  348 

I 

Prospective  Payment  System  for  Long-Term  Care  Hospitals  RY  2009:  Annual  Payment  Rate  Updates  (CMS- 
1393-F)  . . . 

0938-AO94 

I  349 

Prospective  Payment  System  and  Consolidated  Billing  for  Skilled  Nursing  Facilities — Update  for  FY  2009  (CMS- 
1534-F)  . 

0938-AP11 

! 

Hospice  Wage  Index  for  FY  2009  (CMS-1548-F) . 

0938-AP14 

i 

Department  of  Health  and  Human  Services  (HHS) 

Substance  Abuse  and  Mental  Health  Services  Administration  (SAMHSA) 


Long-Term  Actions 


283.  REQUIREMENTS  GOVERNING 
THE  USE  OF  SECLUSION  AND 
RESTRAINT  IN  CERTAIN 
NONMEDICAL  COMMUNITY-BASED 
FACILITIES  FOR  CHILDREN  AND 
YOUTH 

Legal  Authority:  PL  106-310,  42  USC 
290jj  to  290jj-2 

Abstract:  The  Secretary  is  required  by 
statute  to  publish  regulations  governing 
States  that  license  nonmedical, 
community-based  residential  facilities 
for  children  and  youth.  The  regulation 
requires  States  to  develop  licensing 
rules  and  monitoring  requirements 
concerning  behavior  management 
practice  that  will  ensure  compliance; 
requires  States  to  develop  and 
implement  such  licensing  rules  and 
implementation  requirements  within 
one  year;  and  ensures  that  States 
require  such  facilities  to  have  adequate 
staff,  and  that  the  States  provide 
training  for  professional  staff. 


Timetable: 

Action  Date  FR  Cite 

NPRM  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Paolo  Del  Vecchio, 
Department  of  Health  and  Human 
Services,  Substance  Abuse  and  Mental 
Health  Services  Administration,  Room 
13-103,  Parklawn  Building,  5600 
Fishers  Leme,  Rockville,  MD  20857 
Phone:  301  443-2619 

RIN:  0930-AA10 

284.  •  OPIOID  DRUGS  IN 
MAINTENANCE  OR  DETOXIFICATION 
TREATMENT  OF  OPIATE  ADDITION 
(SECTION  610  REVIEW) 

Legal  Authority:  21  USC  823  (9);  42 
USC  257a:  42  USC  290aa(d):  42  USC 
290dd-2:  42  USC  300xx-23:  42  USC 
300x-27(a):  42  USC  300y-ll 


Abstract:  This  proposed  rule,  when 
finalized  will  modify  the  regulatory 
dispensing  restrictions  under  42  CFR 
part  8  for  the  drug  substance 
buprenorphine.  This  medication  is  used 
to  treat  kersin  and  other  opioid 
addiction. 

Timetable: 

Action  '  Date  FR  Cite 

NPRM  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  No 

Agency  Contact:  Nicholas  Reuter, 
Department  of  Health  and  Human 
Services,  Substance  Abuse  and  Mental 
Health  Services  Administration,  One 
Choke  Cherry  Rd,  Suite  2-1063, 
Rockville,  MD  20857 
Phone:  240  276-2716 

RIN:  0930-AA14 


- 
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Department  of  Health  and  Human  Services  (HHS)  '  Proposed  Rule  Stage 

Centers  for  Disease  Control  and  Prevention  (CDC) 


285.  •  CONTROL  OF  COMMUNICABLE 
DISEASES:  FOREIGN  QUARANTINE 
REGULATIONS,  PROPOSED  REVISION 
OF  HHS/CDC  NONHUMAN  PRIMATE 
REGULATIONS 

Legal  Authority:  Not  Yet  Determined 

Abstract:  By  statute,  the  Secretary  of 
Health  and  Human  Services  has  broad 
authority  to  prevent  introduction, 
transmission,  and  spread  of 
commimicable  diseases  from  foreign 
countries  into  the  United  States  and 
from  one  State  or  possession  into 
another.  The  Secretary  has  delegated 
the  authority  to  prevent  the 
introduction  of  diseases  from  foreign 
countries  to  the  Director,  CDC.  CDC 
also  enforces  entry  requirements  for 
certain  animals,  etiologic  agents,  and 


vectors  deemed  to  be  of  public  health 
significance.  CDC  is  proposing  to 
amend  its  regulations  related  to  the 
importation  of  live  nonhuman  primates 
(NHPs)  by  extending  existing 
requirements  for  the  importation  of 
cynomolgus,  African  green,  and  rhesus 
monkeys  to  all  NHPs.  The  agency  also 
is  proposing  to  reduce  the  frequency 
at  which  importers  of  the  three  species 
are  required  to  renew  their 
registrations,. (from  every  180  days  to 
every  two  years).  CDC  proposes  to 
incorporate  existing  guidelines  into  the 
regulations  and  add  new  provisions  to 
address  NHPs  imported  as  part  of  a 
circus  or  trained  animal  act,  NHPs 
imported  by  zoological  societies,  the 
transfer  of  NHPs  from  approved 


laboratories,  and  non-live  imported 
NHP  products.  CDC  is  also  proposing 
that  all  NHPs  be  imported  only  through 
ports  of  entry  where  a  CDC  quarantine 
station  is  located. 

Timetable: 

Action  Date  FR  Cite 

NPRM  02/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Stacy  Howard, 
Department  of  Health  and  Human 
Services,  Centers  for  Disease  Control 
and  Prevention,  CLFT  Building  16, 
Room  4324,  MS  E03,  Atlanta,  GA  30329 
Phone:  404  718-1056 

RIN;  0920-AA23 


Department  of  Health  and  Human  Services  (HHS)  Final  Rule  Stage 

Centers  for  Disease  Control  and  Prevention  (CDC) 


286.  CONTROL  OF  COMMUNICABLE 
DISEASES  FOREIGN  QUARANTINE 
Regulatory  Plan:  This  entry  is  Seq.  No. 
37  in  part  11  of  this  issue  of  the  Federal 
Register. 

RIN:  0920-AA12 


I 


Department  of  Health  and  Human  Services  (HHS)  Long-Term  Actions 

Centers  for  Disease  Control  and  Prevention  (CDC) 


287.  •  CONTROL  OF  COMMUNICABLE 
DISEASES,  INTERSTATE 
QUARANTINE,  PASSENGER 
INFORMATION 

Legal  Authority:  Not  Yet  Determined 

Abstract:  By  statute,  the  Secretary  of 
Health  and  Human  Services  has  broad 
authority  to  prevent  introduction, 
transmission,  and  spread  of 
communicable  diseases  from  one  State 
or  possession  into  another.  Quarantine 
regulations  are  divided  into  two  parts: 
Part  71  dealing  with  foreign  arrivals 
and  part  70  dealing  with  interstate 
matters.  The  CDC  Director  has  been 
delegated  the  responsibility  for  carrying 
out  these  regulations.  The  Director’s 
authority  to  investigate  suspected  cases 
and  potential  spread  of  communicable 
disease  among  interstate  travelers  is 


thus  not  limited  to  those  known  or 
suspected  of  having  a  quarantinable 
disease,  but  rather  all  communicable 
diseases  that  may  necessitate  a  public 
health  response. 

Among  the  fundamental  components  of 
the  public  health  response  to  the  report 
of  a  person  with  a  communicable 
disease  is  the  identification  and 
evaluation  of  individuals  who  may 
have  been  exposed.  This  provision, 
which  was  proposed  section  70.4, 
would  require  any  airline  operating  in 
interstate  traffic  to  solicit  and 
electronically  submit  certain  passenger 
information  to  CDC  for  use  in  contact 
tracing  when  necessary  to  protect  the 
vital  interests  of  an  individual,  or  other 
persons,  in  regard  to  signifrcant  health 
risks. 


Because  CDC  has  separated  this 
provision  from  the  rest  of  42  CFR  70, 
CDC  is  requesting  a  separate  entry  in 
the  Unified  Agenda  and  a  new  RIN  for 
this  regulation. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/30/05  70  FR  71 892 

Final  Action  12/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Stacy  Howard, 
Department  of  Health  and  Human 
Services,  Centers  for  Disease  Control 
and  Prevention,  CLFT  Building  16, 
Room  4324,  MS  E03,  Atlanta,  GA  30329 
Phone:  404  718-1056 

RIN:  0920-AA27 
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Department  of  Health  and  Human  Services  (HHS)  Completed  Actions 

Centers  for  Disease  Control  and  Prevention  (CDC) 


288.  •  POSSESSION,  USE,  AND 
TRANSFER  OF  SELECT  AGENTS  AND 
TOXINS  (SECTION  610  REVIEW) 

Legal  Authority:  PL  107-188 
Abstract:  The  Public  Health  Security 
and  Bioterrorism  Preparedness  and 
Response  Act  of  2002  authorizes  the 
HHS  Secretary  to  regulate  the 
possession,  use,  and  transfer  of  select 
agents  and  toxins  that  have  the 
potential  to  pose  a  severe  threat  to 
public  health  and  safety.  These 
regulations  are  set  forth  at  42  CFR  73. 
Criteria  used  to  determine  whether  a 
select  agent  or  toxin  should  be 
included  under  the  provisions  of  these 
regulations  are  based  on:  1)  The  effect 


on  human  health  as  a  result  of 
exposure  to  the  agent  or  toxin;  2)  the 
degree  of  contagiousness  of  the  agent 
or  toxin;  3)  the  methods  by  which  the 
agent  or  toxin  is  transferred  to  humans; 
4)  the  availability  and  effectiveness  of 
pharmacotherapies  and  immunizations 
to  treat  and  prevent  any  illness 
resulting  from  infection  by  the  agent  or 
toxin;  and  5)  any  other  criteria, 
including  the  needs  of  children  and 
other  vulnerable  populations  that  the 
HHS  Secretary  considers  appropriate. 
Based  on  these  criteria,  we  are 
proposing  to  amend  the  list  of  HHS 
select  agents  and  toxins  by  adding 
Chapare  virus  to  the  list. 


Timetable: 

Action  Date  FR  Cite 

Final  Action  1 0/1 6/08  73  FR  61 363 

Final  Action  Effective  11/1 7/08 

Regulatory  Flexibility  Analysis 
Required:  No 

Agency  Contact:  Robbin  Weyant, 
Department  of  Health  and  Human 
Services,  Centers  for  Disease  Control 
and  Prevention,  CLFT  Building  20, 
Room  4202,  1600  Clifton  Road  NE., 
Atlanta,  GA  30333 
Phone:  404  718-2000 

RIN:  0920-AA29 


Department  of  Health  and  Human  Services  (HHS)  Prerule  Stage 

Food  and  Drug  Administration  (FDA) 


289.  FOOD  LABELING;  SERVING 
SIZES  AND  NUTRITION  LABELING 
(SECTION  610  REVIEW) 

Legal  Authority:  15  USC  1453  to  1455; 
21  USC  321;  21  USC  331;  21  USC  342 
and  343;  21  USC  348;  21  USC  371 

Abstract:  Section  101.9  (21  CFR  part 
101.9)  describes  the  nutrition  labeling 
requirements  for  foods.  Section  101.12 
(21  CFR  part  101.2)  specifies  the 
reference  amount  customarily 
consumed  per  eating  occasion  for  each 
food  category.  The  reference  amount 
customarily  consumed  of  a  food  is  the 
basis  for  the  serving  size  that  is 
declared  in  the  food’s  nutrition 
labeling.  Under  section  101.9,  the 
serving  size  must  be  expressed  in  a 
common  household  measure  that  is 
appropriate  to  the  food.  The  most 
recent  change  to  sections  101.9  and 

101.12  was  in  1999,  when  FDA 
amended  these  regulations  to  reduce 
the  reference  amount  customarily 
consumed  for  baking  powder,  baking 
soda,  and  pectin,  and  to  include  1/8 
teaspoon  as  an  allowable  unit  of 
household  measure  for  nutrition 
labeling  purposes.  FDA  is  undertaking 
a  review  of  sections  101.9  and  101.12 
under  section  610  of  the  Regulatory 
Flexibility  Act.  The  purpose  of  this 
review  is  to  determine  whether  the 
regulations  in  sections  101.9  and 

101.12  should  be  continued  without 
change,  or  whether  they  should  be 
amended  or  rescinded,  consistent  with 
the  stated  objectives  of  applicable 
statutes,  to  minimize  any  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  FDA  will 
consider,  and  is  soliciting  comments  on 
the  following:  (1)  The  continued  need 
for  the  regulations  in  sections  101.9 
and  101.12;  (2)  the  nature  of  complaints 
or  comments  received  concerning  the 
regulations  in  sections  101.9  and 
101.12;  (3)  the  complexity  of  the 
regulations;  (4)  the  extent  to  which  the 
regulations  in  sections  101.9  and 

101.12  overlap,  duplicate,  or  conflict 
with  other  Federal  rules,  and  to  the 
extent  feasible,  with  State  or 
governmental  rules;  and  (5)  the  degree 
to  which  technology,  economic 
conditions,  or  other  factors  have 
changed  in  the  area  affected  by  the 
regulations  in  sections  101.9  and 
101.12. 

Timetable: 

Action  Date  FR  Cite 

Begin  Review  1 2/00/08 

End  Review  03/00/09 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Agency  Contact:  Mary  Brandt, 
Statistician,  Department  of  Health  and 
Human  Services,  Food  and  Drug 
Administration,  Center  for  Food  Safey 
and  Applied  Nutrition,  5100  Paint 
Branch  Parkway,  ONLDS  (HFS-820), 
College  Park,  MD  20740 
Phone:  301  436-1788 
Fax:  301  436-1191 
Email:  mary.brandt@fda.hhs.gov 

RIN:  0910-AF99 


290.  •  PRESCRIPTION  DRUG 
MARKETING  ACT  OF  1987; 
PRESCRIPTION  DRUG  AMENDMENTS 
OF  1992;  POLICIES,  REQUIREMENTS, 
AND  ADMINISTRATIVE  PROCEDURES 
(SECTION  610  REVIEW) 

Legal  Authority:  21  USC  331;  2i  USC 
333;  21  USC  351;  21  USC  352;  21  USC 
353;  21  USC  360;  21  USC  371;  21  USC 
374;  21  USC  381 

Abstract:  FDA  is  undertaking  a  reyiew 
of  21  CFR  part  203  and  21  CFR  sections 
205.3  and  205.50  (as  amended  in  64 
FR  67762  and  67763)  under  section  610 
of  the  Regulatory  Flexibility  Act.  The 
purpose  of  this  review  is  to  determine 
whether  the  regulations  in  21  CFR  part 
203  and  21  CFR  sections  205.3  and 
205.50  (as  amended  in  64  FR  67762 
and  67763)  should  be  continued 
without  change,  or  whether  they  should 
be  amended  or  rescinded,  consistent 
with  the  stated  objectives  of  applicable 
statutes,  to  minimize  adverse  impacts 
on  a  substantial  number  of  small 
entities.  FDA  will  consider,  and  is 
soliciting  comments  on,  the  following: 

(1)  The  continued  need  for  the 
regulations  in  21  CFR  part  203  and  21 
CFR  sections  205.3  and  205.50  (as 
amended  in  64  FR  67762  and  67763); 

(2)  the  nature  of  complaints  or 
comments  received  from  the  public 
concerning  the  regulations  in  21  CFR 
part  203  and  21  CFR  sections  205.3  and 
205.50  (as  amended  in  64  FR  67762 
and  67763);  (3)  the  complexity  of  the 
regulations  in  21  CFR  part  203  and  21 
CFR  sections  205.3  and  205.50  (as 
amended  in  64  FR  67762  and  67763); 
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(4)  the  extent  to  which  the  regulations 
in  21  CFR  part  203  and  21  CFR  sections 
205.3  and  205.50  (as  amended  in  64 
FR  67762  and  67763)  overlap, 
duplicate,  or  conflict  with  other  Federal 
rules,  and  to  the  extent  feasible,  with 
State  and  local  govermnental  rules,  and 

(5)  the  degree  to  which  technology, 
economic  conditions,  or  other  factors 
have  changed  in  the  area  affected  by 
the  regulations  in  21  CFR  p2u1  203  and 


21  CFR  sections  205.3  and  205.50  (as 
amended  in  64  FR  67762  and  67763). 

Timetable: 

Action  Date  FR  Cite 


Begin  Review  of  11  /00/08 
Current  Regulation 
End  Review  of  Current  1 2/00/09 
Regulation 

Regulatory  Flexibility  Analysis 
Required:  Yes 


Department  of  Health  and  Human  Services  (HHS) 
Food  and  Drug  Administration  (FDA) 


291.  ELECTRONIC  SUBMISSION  OF 
DATA  FROM  STUDIES  EVALUATING 
HUMAN  DRUGS  AND  BIOLOGICS 


Email:  martha.nguyen@fda.hhs.gov 
RIN:  0910-AC52 


Agency  Contact:  Howard  P.  Muller, 

Office  of  Regulatory  Policy,  Department 

of  Health  and  Human  Services,  Food 

and  Drug  Administration,  Center  for 

Drug  Evaluation  and  Research,  10903 

New  Hampshire  Avenue,  Bldg.  51, 

Room  6234,  Silver  Spring,  MD 

20993-0002 

Phone:  301  796-3601 

Fax:  301  847-8440 

Email:  howard.mullerjr@fda.hhs.gov 

RIN:  0910-AG14 


Proposed  Rule  Stage  I 


I 

293.  OVER-THE-COUNTER  (OTC) 

DRUG  REVIEW— LAXATIVE  DRUG 
PRODUCTS 


Legal  Authority:  21  USC  355;  21  USC 
371;  42  USC  262 

Abstract:  The  Food  and  Drug 
Administration  is  proposing  to  amend 
the  regulations  governing  the  format  in 
which  clinical  study  data  and 
bioequivalence  data  are  required  to  be 
submitted  for  new  drug  applications 
(NDAs),  biological  license  applications 
(BLAs),  and  abbreviated  new  drug 
applications  (ANDAs).  The  proposal 
would  revise  our  regulations  to  require 
that  data  submitted  for  NDAs,  BLAs, 
and  ANDAs,  and  their  supplements  and 
aunendments,  be  provided  in  an 
electronic  format  that  FDA  can  process, 
review,  and  archive.  The  proposal 
would  also  require  that  FDA 
periodically  issue  guidance  on  the  use 
of  standardized  data  structure, 
terminology,  and  code  sets  (e.g.,  the 
Study  Data  Tabulation  Model  (SDTM) 
developed  by  the  Clinical  Data 
Interchange  Standards  Consortium)  to 
allow  for  more  efficient  and 
comprehensive  data  review. 

Timetable: 

Action  Date  FR  Cite 

NPRM  09/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Martha  Nguyen, 
Regulatory  Counsel,  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration,  Center  for  Drug 
Evaluation  and  Research,  10903  New 
Hampshire  Avenue,  Bldg.  51,  Room 
6224,  Silver  Spring,  MD  20993-0002 
Phone:  301  796-3471 
Fax:  301  847-8440 


292.  OVER-THE-COUNTER  (OTC) 
DRUG  REVIEW— COUGH/COLD 
(ANTIHISTAMINE)  PRODUCTS 

Legal  Authority:  21  USC  321p;  21  USC 
331;  21  USC  351  to  353;  21  USC  355; 

21  USC  360  to  360a;  21  USC  371  to 
371a 

Abstract:  The  OTC  drug  review 
establishes  conditions  under  which 
OTC  drugs  are  considered  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  After  a  final  monograph 
(i.e.,  final  rule)  is  issued,  only  OTC 
drugs  meeting  the  conditions  of  the 
monograph,  or  having  an  approved  new 
drug  application,  may  be  legally 
marketed.  This  action  addresses 
antihistamine  labeling  claims  for  the 
common  cold. 

Timetable: 

Action  Date  FR  Cite 

NPRM  (Amendment)  09/00/09 
(Common  Cold) 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Walter  J.  Ellenberg, 
Regulatory  Project  Management  Officer, 
Center  for  Drug  Evaluation  and 
Research,  Department  of  Health  and 
Human  Services,  Food  and  Drug 
Administration,  HFD-560,  5600  Fishers 
Lane,  Rockville,  MD  20857 
Phone:  301  796-0885 
Fax:  301  796-9899 
Email:  walter.ellenberg@fda.hhs.gov 

RIN:  0910-AF31 


Legal  Authority:  21  USC  32lp;  21  USC 
331;  21  USC  351  to  353;  21  USC  355; 

21  USC  360  to  360a;  21  USC  371  to 
371a 

Abstract:  The  OTC  drug  review 
establishes  conditions  under  which 
OTC  drugs  are  considered  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  After  a  final  monograph 
(i.e.,  final  rule)  is  issued,  only  OTC 
drugs  meeting  the  conditions  of  the 
monograph,  or  having  an  approved  new 
drug  application,  may  be  legally 
marketed.  The  first  action  will  address 
laxative  drug  products.-The  second 
action  will  address  the  professional 
labeling  for  sodium  phosphate  drug 
products.  The  third  action  will  address 
all  other  professional  labeling 
requirements  for  laxative  drug 
products. 

Timetable: 


Action 

Date 

FR  Cite 

Final  Action  (Granular 
Psyllium) 

03/29/07 

72  FR  14669 

Final  Action  (Laxative 
Drug  Products) 

To  Be 

Determined 

NPRM  (Professional 
Labeling  -  Sodium 
Phosphate) 

05/00/09 

NPRM  (Professional 
-Labeling) 

To  Be 

Determined  • 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Walter  J.  Ellenberg, 
Regulatory  Project  Management  Officer, 
Center  for  Drug  Evaluation  and 
Research,  Department  of  Health  and 
Human  Services,  Food  and  Drug 
Administration,  HFD-560,  5600  Fishers 
Lane,  Rockville,  MD  20857  '' 
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Phone:  301  796-0885 

Fax:  301  796-9899 

Email:  walter.ellenberg@fda.hhs.gov 

RIN:  0910-AF38 


294.  OVER-THE-COUNTER  (OTC) 
DRUG  REVIEW— SUNSCREEN 
PRODUCTS 

Legal  Authority:  21  USC  321p;  21  USC 
331;  21  USC  351  to  353;  21  USC  355; 
21_USC  360  to  360a;  21  USC  371  to 
37ia 

Abstract:  The  OTC  drug  review 
establishes  conditions  under  which 
OTC  drugs  are  considered  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  After  a  final  monograph 
(i.e.,  final  rule)  is  issued,  only  OTC 
drugs  meeting  the  conditions  of  the 
monograph,  or  having  an  approved  new 
drug  application,  may  be  legally 
marketed.  The  first  action  addresses 
active  ingredients  reviewed  under  Time 
and  Extent  Applications.  The  second 
action  is  the  final  action  that  addresses 
sunscreen  formulation,  labeling,  and 
testing  requirements  for  both  ultraviolet 
B  and  ultraviolet  A  radiation 
protection.  The  third  action  addresses 
combination  products  containing 
simscreen  and  insect  repellent 
ingredients. 

Timetable: 


Action 

Date 

FR  Cite 

ANPRM  (Sunscreen 
and  Insect 
Repellent) 

02/22/07 

72  FR  7941 

ANPRM  Comment 
Period  End 

05/23/07 

NPRM  (UVA/UVB) 

08/27/07 

72  FR  49070 

NPRM  Comment 
Period  End 

12/26/07 

NPRM  (Time  and 
Extent) 

05/00/09 

Final  Action 
(UVAAJVB) 

06/00/09 

NPRM  (Sunscreen 
and  Insect 

To  Be 

Determined 

Repellent) 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Walter  J.  Ellenberg, 
Regulatory  Project  Management  Officer, 
Center  for  Drug  Evaluation  and 
Research,  Department  of  Health  and 
Human  Services,  Food  and  Drug 
Administration,  HFD-560,  5600  Fishers 
Lane,  Rockville,  MD  20857 
Phone:  301  796-0885 
Fax:  301  796-9899 


Email:  walter.ellenberg@fda.hhs.gov 
RIN:  0910-AF43 


295.  OVER-THE-COUNTER  (OTC) 
DRUG  REVIEW— VAGINAL 
CONTRACEPTIVE  PRODUCTS 

Legal  Authority:  21  USC  321p;  21  USC 
331;  21  USC  351  to  353;  21  USC  355; 

21  USC  358;  21  USC  360  to  360a;  21 
USC  360gg  to  360ss;  21  USC  371  to 
371a;  21  USC  374;  21  USC  379e;  42 
USC  216;  42  USC  241;  42  USC  262; 

42  USC  264 

Abstract:  The  OTC  drug  review 
establishes  conditions  under  which 
OTC  drugs  are  considered  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  After  a  final  monograph 
(i.e.,  final  rule)  is  issued,  only  OTC 
drugs  meeting  the  conditions  of  the 
monograph,  or  having  an  approved  new 
drug  application,  may  be  legally 
marketed.  The  proposed  rule  addresses 
vaginal  contraceptive  drug  products. 

Timetable: 

Action  .  Date  FR  Cite 

Final  Action  12/19/Q7  72  FR  71769 

(Warnings) 

NPRM  (Vaginal  09/00/09 

Contraceptive  Drug 
Products) 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Walter  J.  Ellenberg, 
Regulatory  Project  Management  Officer, 
Center  for  Drug  Evaluation  and 
Research,  Department  of  Health  and 
Human  Services,  Food  and  Drug 
Administration,  HFD-560,  5600  Fishers 
Lane,  Rockville,  MD  20857 
Phone:  301  796-0885 
Fax:  301  796-9899 
Email:  walter.ellenberg@fda.hhs.gov 

RIN:  0910-AF44 


296.  OVER-THE-COUNTER  (OTC) 
DRUG  REVIEW— WEIGHT  CONTROL 
PRODUCTS 

Legal  Authority:  21  USC  321p;  21  USC 
331;  21  USC  351  to  353;  21  USC  355; 

21  USC  360;  21  USC  371 

Abstract;  The  OTC  drug  review 
establishes  conditions  under  which 
OTC  drugs  are  considered  generally 
recognized  as  safe  and  efiective  and  not 
misbranded.  After  a  final  monograph 
(i.e.,  final  rule)  is  issued,  only  OTC 
drugs  meeting  the  conditions  of  the 
monograph,  or  having  an  approved  new 


drug  application,  may  be  legally 
marketed.  One  action  addresses  the 
ingredient  phenylpropanolamine,  and 
the  other  action  addresses  the 
ingredient  benzocaine.  * 

Timetable: 

Action  Date  FR  Cite 

NPRM  12/22/05  70  FR  75988 

(Phenylpropanol 
amine) 

NPRM  (Benzocaine)  05/00/09 
Final  Action  09/00/09 

(Phenylpropanol 
amine) 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Walter  J.  Ellenberg, 
Regulatory  Project  Management  Officer, 
Center  for  Drug  Evaluation  and 
Research,  Department  of  Health  and 
Human  Services,  Food  and  Drug 
Administration,  HFD-560,  5600  Fishers 
Lane,  Rockville,  MD  20857 
Phone:  301  796-0885 
Fax:  301  796-9899 
Email:  walter.ellenberg@fda.hhs.gov 

RIN:  0910-AF45 


297.  OVER-THE-COUNTER  (OTC) 
DRUG  REVIEW— STIMULANT  DRUG 
PRODUCTS 

Legal  Authority:  21  USC  321p;  21  USC 
331;  21  USC  351  to  353;  21  USC  355; 

21  USC  360  to  360a;  21  USC  371  to 
371a 

Abstract:  The  OTC  drug  review 
establishes  conditions  under  which 
OTC  drugs  are  considered  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  After  a  final  monograph 
(i.e.,  final  rule)  is  issued,  only  OTC 
drugs  meeting  the  conditions  of  the 
monograph,  or  having  an  approved  new 
drug  application,  may  be  legally  - 
marketed.  This  action  addresses  the  use 
of  stimulant  active  ingredients  to 
relieve  symptoms  associated  with  a 
hangover. 

Timatable: 

Action  Date  FR  Cit* 

NPRM  (Amendment)  09/00/09 
(Hangover) 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Walter  J.  Ellenberg, 
Regulatory  Project  Management  Officer, 
Center  for  Drug  Evaluation  and 
Research,  Department  of  Health  and 
Human  Services,  Food  and  Drug 
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Administration,  HFD-560,  5600  Fishers 

Lane,  Rockville,  MD  20857 

Phone:  301  796-0885 

Fax:  301  796-9899 

Email :  walter.ellenberg@fda.hhs.gov 

RIN:  0910-AF56 


298.  LABEL  REQUIREMENT  FOR 
FOOD  THAT  HAS  BEEN  REFUSED 
ADMISSION  INTO  THE  UNITED 
STATES 

Legal  Authority:  15  USC  1453  to  1455; 
21  USC  321;  21  USC  342  and  343;  21 
USC  371;  21  USC  374;  21  USC  381; 

42  USC  216;  42  USC  264 

Abstract:  The  proposed  rule  would 
require  owners  or  consignees  to  label 
imported  food  that  is  refused  entry  into 
the  United  States.  The  label  would 
read,  “UNITED  STATES:  REFUSED 
ENTRY.”  The  proposal  would  describe 
the  label’s  characteristics  (such  as  its 
size)  and  processes  for  verifying  that 
the  label  has  been  affixed  properly.  We 
are  taking  this  action  to  prevent  the 
introduction  of  unsafe  food  into  the 
United  States,  to  facilitate  the 
examination  of  imported  food,  and  to 
implement  section  308  of  the  Public 
Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002 
(the  Bioterrorism  Act)  (Pub.  L.  107- 
188).. 

Timetable: 

Action  Date  FR  Cite 

NPRM  09/18/08  73  FR  54106 

NPRM  Comment  12/02/08 

Period  End 

Final  Rule  To  Be  Detennined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Philip  L.  Chao,  Senior 
Policy  Analyst,  Department  of  Health 
and  Human  Services,  Food  and  Drug 
Administration,  Office  of  Policy  and 
Planning  (HF-23),  Room  14C-17,  5600 
Fishers  Lane,  Rockville,  MD  20857 
Phone:  301  827-0587 
Fax:  301  827-4774 
Email:  philip.chao@fda.hhs.gov 

RIN:  0910-AF61 


299.  OVER-THE-COUNTER  (OTC) 
DRUG  REVIEW— POISON  TREATMENT 
DRUG  PRODUCTS 

Legal  Authority:  21  USC  32ip;  2i  USC 
331;  21  USC  351  to  353;  21  USC  355; 

21  USC  360;  21  USC  371 

Abstract:  The  OTC  drug  review 
establishes  conditions  under  which 


OTC  drugs  are  considered  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  After  a  final  monograph 
(i.e.,  final  rule)  is  issued,  only  OTC 
drugs  meeting  the  conditions  of  the 
monograph,  or  having  an  approved  new 
drug  application,  may  be  legally 
marketed.  This  action  addresses  the 
ingredient  ipecac  syrup. 

Timetable: 

Action  Date  FR  Cite 

NPRM  (IPECAC)-  09/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Walter  J.  Ellenberg, 
Regulatory  Project  Management  Officer, 
Center  for  Drug  Evaluation  and 
Research,  Department  of  Health  and 
Human  Services,  Food  and  Drug 
Administration,  HFD-560,  5600  Fishers 
Lane,  Rockville,  MD  20857 
Phone:  301  796-6885 
Fax:  301  796-9899 
Email:  walter.ellenberg@fda.hhs.gov 

RIN:  0910-AF68 


300.  OVER-THE-COUNTER  (OTC) 
DRUG  REVIEW— URINARY 
ANALGESIC  DRUG  PRODUCTS 

Legal  Authority:  21  USC  32lp;  21  USC 
331;  21  USC  351  to  353;  21  USC  355; 

21  USC  360  to  360a;  21  USC  371  to 
371a 

Abstract:  The  OTC  drug  review 
establishes  conditions  under  which 
OTC  drugs  are  considered  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  After  a  final  monograph 
(i.e.,  final  rule)  is  issued,  only  OTC 
drugs  meeting  the  conditions  of  the 
monograph,  or  having  an  approved  new 
drug  application,  may  be  legally 
marketed.  This  action  addresses  the 
products  used  for  urinary  pain  relief. 

Timetable: 

Action  Date  FR  Cite 

NPRM  (Urinary  09/00/09 

Analgesic) 

Regulatory  Flexibility  Analysis 
Required;  Yes 

Agency  Contact:  Walter  J.  Ellenberg, 
Regulatory  Project  Management  Officer, 
Center  for  Drug  Evaluation  and 
Research,  Department  of  Health  and 
Human  Services,  Food  and  Drug 
Administration,  HFD-560,  5600  Fishers 
Lane,  Rockville,  MD  20857 
Phone:  301  796-0885 
Fax:  301  796-9899 


Email:  walter.ellenberg@fda.hhs.gov 
RIN:  0910-AF70 


301.  PROCESS  CONTROLS  FOR 
ANIMAL  FEED  INGREDIENTS  AND 
MIXED  ANIMAL  FEED 

Legal  Authority:  21  USC  342;  21  USC 
371;  PL  110-85,  sec  1002(a)(2) 

Abstract;  The  Food  and  Drug 
Administration  (FDA)  is  proposing  - 
regulations  for  process  controls  for 
animal  feed  ingredients  and  mixed 
animal  feed  to  provide  greater 
assurance  that  marketed  animal  feed 
ingredients  and  mixed  feeds  intended 
for  all  animals,  including  pets,  are  safe. 
This  action  is  being  taken  as  part  of 
the  FDA’s  Animal  Feed  Safety  System 
initiative.  The  proposed  process 
controls  will  apply  to  animal  feed 
ingredients  and  mixed  animal  feed 
including  pet  food.  This  action  is  also 
being  taken  to  carry  out  the 
requirements  of  the  Food  and  Drug 
Administration  Amendments  Act  of 
2007.  Section  1002(a)  directs  FDA  to 
establish  by  regulation  processing 
standards  for  pet  food.  This  same 
provision  of  the  law  also  directs  that, 
in  developing  these  new  regulations, 
FDA  obtain  input  from  its  stakeholders, 
including  the  Association  of  American 
Feed  Control  Officials,  veterinary 
medical  associations,  animal  health 
organizations,  and  pet  food 
manufacturers. 

Timetable: 

Action  Date  FR  Cite 

NPRM  05/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Kim  Young,  Deputy 
Director,  Division  of  Compliance, 
Department  of  Health  and  Human 
Services,  Food  and  Drug 
Administration,  Center  for  Veterinary 
Medicine,  MPN4,  Room  106,  HFV-230, 
7519  Standish  Place,  Rockville,  MD 
20855 

Phone:  240  276-9207 
Email:  kim.young@fda.hhs.gov 

RIN:  0910-AG10 
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302.  •  PEDIATRIC  DOSING  FOR 
COUGH,  COLD,  ALLERGY, 
BRONCHODILATOR,  AND 
ANTIASTHMATIC  DRUG  PRODUCTS 
FOR  OVER-THE-COUNTER  HUMAN 
USE;  PROPOSED  AMENDMENT  OF 
FINAL  MONOGRAPH 

Legal  Authority:  2i  USC  331;  21  USC 
351  to  353;  21  USC  355;  21  USC  360 
to  360(a);  21  USC  371  to  371(a) 

Abstract:  The  OTC  drug  review 
establishes  conditions  under  which 
OTC  drugs  are  considered  generally 


recognized  as  safe  and  effective  and  not 
misbranded.  After  a  monograph  is 
issued,  only  OTC  drugs  meeting  the 
conditions  of  the  monograph,  or  having 
an  approved  new  drug  application,  may 
be  legally  marketed.  This  action  will 
propose  changes  to  the  final  monograph 
to  address  safety  and  efficacy  issues 
associated  with  pediatric  cough  and 
cold  products. 

Timetable: 

Action  Date  FR  Cite 

NPRM  09/00/09 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Walter  J.  Ellenberg, 
Regulatory  Project  Management  Officer, 
Center  for  Drug  Evaluation  and 
Research,  Department  of  Health  and 
4  Human  Services,  Food  and  Drug 
Administration,  HFD-560,  5600  Fishers 
Lane,  Rockville,  MD  20857 
Phone:  301  796-0885 
Fax:  301  796-9899 
Email:  walter.ellenberg@fda.hhs.gov 

RIN:  0910-AG12 
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Food  and  Drug  Administration  (FDA) 


303.  POSTMARKETING  SAFETY 
REPORTING  REQUIREMENTS  FOR 
HUMAN  DRUG  AND  BIOLOGICAL 
PRODUCTS 

Legal  Authority:  42  USC  216;  42  USC 
241;  42  USC  242a;  42  USC  262  and 
263;  42  USC  263a  to  263n:  42  USC  264; 
42  USC  300aa;  21  USC  321;  21  USC 
331;  21  USC  351  to  353;  21  USC  355; 

21  USC  360;  21  USC  360b  to  360);  21 
USC  361a;  21  USC  371;  21  USC  374; 

21  USC  375;  21  USC  379e;  21  USC  381 

Abstract:  These  regulations  are  one 
component  of  the  Secretary’s  initiative 
to  reduce  medical  errors.  The  final  rule 
would  amend  the  expedited  and 
periodic  safety  reporting  regulations  for 
human  drugs  and  biological  products 
to  revise  certain  definitions  and 
reporting  formats  as  recommended  by 
the  International  Conference  on 
Harmonisation  and  to  define  new 
terms;  to  add  to  or  revise  current 
reporting  requirements;  to  revise  certain 
reporting  time  frames;  and  to  propose 
other  revisions  to  these  regulations  to 
enhance  the  quality  of  safety  reports 
received  by  FDA. 

Timetable: 

Action  Date  FR  Cite 

NPRM  03/14/03  68  FR  12406 

NPRM  Comment  06/1 8/03 

Period  Extended 
NPRM  Comment  07/14/03 

Period  End 

NPRM  Comment  1 0/1 4/03 

Period  Extension 
End 

Final  Action  07/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 


Agency  Contact:  Carol  Drew, 
Regulatory  Counsel,  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration,  Center  for  Drug 
Evaluation  and  Research,  10903  New 
Hampshire  Avenue,  Bldg.  51,  Room 
6306,  Silver  Spring,  MD  20993-0002 
Phone:  301  796-3601 
Fax:  301  847-8440 

RIN:  0910-AA97 

304.  PREVENTION  OF  SALMONELLA 
ENTERITIDIS  IN  SHELL  EGGS 
Regulatory  Plan:  This  entry  is  Seq.  No. 
40  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0910-AC14 

305.  REQUIREMENTS  FOR 
SUBMISSION  OF  IN  VIVO 
BIOEQUIVALENCE  DATA 

Legal  Authority:  21  USC  321;  21  USC 
331;  21  use  351  to  353;  21  USC  355 
to  355a;  21  USC  356;  21  USC  356a  to 
356c:  21  USC  371;  21  USC  374;  21  USC 
379 

Abstract:  The  Food  and  Drug 
Administration  (FDA)  published  a 
proposed  regulation  on  October  29, 
2003  (68  FR  61640),  that  would  amend 
its  regulations  on  submission  of 
bioequivalence  (BE)  data  to  require  an 
abbreviated  new  drug  application 
(ANDA)  applicant  to  submit  data  from 
all  BE  studies  the  applicant  conducts 
on  a  drug  product  formulation 
submitted  for  approval.  In  the  past, 
ANDA  applicants  have  submitted  BE 
studies  demonstrating  that  a  generic 
product  meets  BE  criteria  for  FDA  to 
approve  the  ANDA  but  have  not 
typically  submitted  additional  BE 


studies  conducted  on  the  same  drug 
product  formulation.  If  finalized,  this 
rule  would  require  ANDA  applicants  to 
submit  information,  in  either  a 
complete  or  summary  report,  from  all 
additional  passing  and  nonpassing  BE 
studies  conducted  on  the  same  drug 
product  formulation  submitted  for 
approval. 

Timetable: 

Action  Date  FR  Cite 

NPRM  10/29/03  68  FR  61 640 

Final  Action  1 2/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Jennifer  L.  Stevens, 
Regulatory  Counsel,  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration,  Center  for  Drug 
Evaluation  and  Research,  10903  New 
Hampshire  Ave.,  Bldg.  51,  Room  6316, 
Silver  Spring,  MD  20993-0002 
Phone:  301  796-3601 
Fax:  301  847-8440 
Email:  jennifer.stevens@fda.hhs.gov 

RIN:  0910-AC23 

306.  MEDICAL  GAS  CONTAINERS 
AND  CLOSURES;  CURRENT  GOOD 
MANUFACTURING  PRACTICE 
REQUIREMENTS 

Legal  Authority:  21  USC  321;  21  USC 
351  to  21  USC  353 

Abstract:  The  Food  and  Drug 
Administration-  is  amending  its  current 
good  manufacturing  practice 
regulations  and  other  regulations  to 
clarify  and  strengthen  requirements  for  . 
the  label,  color,  dedication,  and  design 
of  medical  gas  containers  and  closures. 
Despite  existing  regulatory 
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requirements  and  industry  standards 
for  medical  gases,  there  have  been 
repeated  incidents  in  which  cryogenic 
containers  of  harmful  industrial  gases 
have  been  connected  to  medical  oxygen 
supply  systems  in  hospitals  and 
nursing  homes,  and  subsequently 
administered  to  patients.  These 
incidents  have  resulted  in  death  and 
serious  injury.  There  have  also  been 
several  incidents  involving  high- 
pressure  medical  gas  cylinders  that 
have  resulted  in  death  and  injuries  to 
patients.  These  amendments,  together 
with  existing  regulations,  are  intended 
to  ensure  that  the  types  of  incidents 
that  have  occurred  in  the  past,  as  well 
as  other  types  of  foreseeable  and 
potentially  deadly  medical  gas  mixups, 
do  not  occur  in  the  future. 

Timetable: 

Action  Date  FR  Cite 

NPRM  04/10/06  71  FR  18039 

NPRM  Comment  07/10/06 

Period  End 

Final  Action  06/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Quynh  H.  Nguyen, 
Regulatory  Counsel,  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration,  Center  for  Drug 
Evaluation  and  Research,  10903  New 
Hampshire  Avenue,  Bldg.  51,  Room 
6370,  Silver  Spring,  MD  20993-0002 
Phone:  301  796-3601 
Fax:  301  847-8440 
Email:  quynh.h.nguyen@fda.hhs.gov 
RIN:  0910-AC53 


307.  POSITRON  EMISSION 
TOMOGRAPHY  DRUGS;  CURRENT 
GOOD  MANUFACTURING  PRACTICES 

Legal  Authority:  PL  105-115,  sec  121 
Abstract:  Section  121  of  the  Food  and 
Drug  Administration  Modernization  Act 
of  1997  (Pub.  L.  105-115)  directs  FDA 
to  establish  requirements  for  current 
good  manufacturing  practices  (CGMPs) 
for  positron  emission  tomography  (PET) 
drugs,  a  type  of  radiopharmaceutical. 
The  final  rule  would  adopt  CGMPs  that 
reflect  the  unique  characteristics  of  PET 
drugs. 

Timetable: 

Action  Date  FR  Cite 

NPRM  09/20/05  70  FR  55038 

NPRM  Comment  12/19/05 

Period  End 

Final  Action  •  03/00/09 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Brian  L.  Pendleton, 
Regulatory  Counsel,  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration,  Center  for  Drugs 
,  Evaluation  and  Research,  10903  New 
Hampshire  Avenue,  Bldg.  51,  Room 
6304,  Silver  Spring,  MD  20993-0002 
Phone:  301  796-3504 
Fax:  301  847-8440 
Email:  brian.pendleton@fda.hhs.gov 
RIN:  0910-AC55 


308.  CONTENT  AND  FORMAT  OF 
LABELING  FOR  HUMAN 
PRESCRIPTION  DRUGS  AND 
BIOLOGICS;  REQUIREMENTS  FOR 
PREGNANCY  AND  LACTATION 
LABELING 

Legal  Authority:  21  USC  321;  21  USC 
331;  21  USC  351  to  353;  21  USC  355; 

21  USC  358;  21  USC  360;  21  USC  360b; 
21  USC  360gg  to  360ss;  21  USC  371; 

21  USC  374;  21  USC  379e;  42  USC  216; 
42  USC  241;  42  USC  262;  42  USC  264 

Abstract:  To  amend  the  regulations 
governing  the  format  and  content  of 
labeling  for  human  prescription  drugs 
and  biological  products  (21  CFR  parts 
201.56,  201.57,  and  201.80). 

Timetable: 

Action  Date  FR  Cite 

NPRM  05/29/08  73  FR  30831 

NPRM  Comment  08/27/08 
Period  End 

Final  Action  09/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Elena  N.  Cohen, 
Regulatory  Counsel,  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration,  Center  for  Drug 
Evaluation  and  Research,  10903  New 
Hampshire  Ave.,  Bldg.  51,  Room  6356, 
Silver  Spring,  MD  20993-0002 
Phone:  301  796-3602 
Fax:  301  847-8440 
Email:  elena.cohen@fda.hhs.gov 

RIN:  0910-AFll 


309.  COCHINEAL  EXTRACT  AND 
CARMINE  LABEL  DECLARATION 
Legal  Authority:  21  USC  379e(b) 

Abstract:  The  Agency  published  a 
proposed  rule  on  )anuary  30,  2006,  to 
require  the  label  declaration  of  all  foods 
and  cosmetics  containing  the  color 
additives  cochineal  extract  and  carmine 


in  order  to  protect  consumers  with 
allergies  to  these  additives.  This 
proposal  was  issued  in  response  to 
adverse  event  reports  received  by  FDA 
and  to  a  citizen  petition  submitted  to 
FDA.  The  comment  period  ended  on 
May  1,  2006.  FDA  intends  to  issue  a 
final  rule  after  reviewing  comments. 

Timetable: 

Action  Date  FR  Cite 

NPRM  01/30/06  71  FR  4839 

NPRM  Comment  05/01/06 

Period  End 

Final  Action  1 1  /00/08 

Regulatory  Flexibility  Anaiysis 
Required:  Yes 

Agency  Contact:  Mical  E.  Honigfort, 
Consumer  Safety  Officer,  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration,  HFS-265,  5100 
Paint  Branch  Parkway,  College  Park, 

MD  20740 

Phone:  301  436-1278 

Fax:  301  436-2972 

Email:  mical.honigfort@fda.hhs.gov 

RIN:  0910-AF12 


310.  OBSTETRICAL  AND 
GYNECOLOGICAL  DEVICES; 
DESIGNATION  OF  SPECIAL 
CONTROLS  FOR  MALE  CONDOMS 
MADE  OF  NATURAL  RUBBER  LATEX 
Legal  Authority:  21  USC  360c 

Abstract:  The  classification  regulation 
for  condoms  would  be  amended  to 
specify  a  labeling  guidance  document 
as  a  special  control  for  condoms  made 
from  natural  rubber  latex.  The  nfew 
special  control  guidance  document 
would  identify  issues  presented  by 
these  devices,  and  would  provide 
detailed  recommendations  for  labeling 
to  address  these  issues.  FDA  believes 
that  addressing  the  issues  identified  in 
the  guidance,  either  by  following  the 
recommendations  in  the  guidance  or  by 
some  other  means  that  provide 
equivalent  assurances  of  safety  and 
effectiveness,  together  with  the  general 
controls,  will  provide  a  reasonable 
assurance  of  the  safety  and 
effectiveness  of  these  devices.  These 
labeling  recommendations  are  also 
consistent  with  the  labeling 
requirements  of  21  CFR  part  801.  The 
rule  will  demonstrate  how  the  Agency 
is  addressing  the  congressional 
directive  of  Public  Law  106-554  that 
FDA  review  condom  labeling  to  assure 
that  the  information  regarding  the  . 
overall  effectiveness  or  lack  of 
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effectiveness  of  condoms  in  preventing 
sexually  transmitted  diseases  is 
medically  accurate. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/14/05  70  FR  69102 

NPRM  Comment  02/13/06 
Period  End 

Final  Action  12/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Myma  Hanna, 
Regulations  Staff,  Department  of  Health 
and  Human  Services,  Food  and  Drug 
Administration,  Center  for  Devices  and 
Radiological  Health  (HFZ-215),  1350 
Piccard  Drive,  PI50  RM150F,  Rockville, 
MD  20850 

Phone:  240  276-2347 

Fax:  240  276-2352 

Email:  myma.hanna@fda.hhs.gov 

RIN:  0910-AF21 


311.  OVER-THE-COUNTER  (OTC) 
DRUG  REVIEW— COUGH/COLD 
(BRONCHODILATOR)  PRODUCTS 

Legal  Authority:  21  USC  32ip:  21  USC 
331;  21  USC  351  to  353;  21  USC  355; 

21  USC  360  to  360a;  21  USC  371  to 
371a 

Abstract:  The  OTC  drug  review 
establishes  conditions  under  which 
OTC  dmgs  are  considered  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  After  a  final  monograph 
(i.e.,  final  mle)  is  issued,  only  OTC 
drugs  meeting  the  conditions  of  the 
monograph.  Dr  having  an  approved  new 
dmg  application,  may  be  legally 
marketed.  This  action  addresses 
labeling  for  single  ingredient 
bronchodilator  products. 

Timetable: 

Action  Date  FR  Cite 

NPRM  (Amendment-  07/13/05  70  FR 40237 
Ephedrine  Single 
Ingredient) 

Final  Action  (Technical  11/30/07  72  FR  63679 
Amendment) 

Final  Action  04/00/09 

(Amendment  - 
Ephedrine  Single 
Ingredient) 

Regulatory  Flexibility  Analysis 
Required:  Yes  ' 

Agency  Contact:  Walter  J.  Ellenberg, 
Regulatory  Project  Management  Officer, 
Center  for  Drug  Evaluation  and 
Research,  Department  of  Health  and 
Human  Services,  Food  and  Dmg 


Administration,  HFD-560,  5600  Fishers 

Lane,  Rockville,  MD  20857 

Phone:  301  796-0885 

Fax:  301  796-9899 

Email:  walter.ellenberg@fda.hhs.gov 

RIN:  0910-AF32 


312.  OVER-THE-COUNTER  (OTC) 
DRUG  REVIEW— COUGH/COLD 
(COMBINATION)  PRODUCTS 

Legal  Authority:  21  USC  32lp;  21  USC 
331;  21  USC  351  to  353;  21  USC  355; 

21  USC  360  to  360a;  21  USC  371  to 
371a 

Abstract:  The  OTC  dmg  review 
establishes  conditions  under  which 
OTC  dmgs  are  considered  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  After  a  final  monograph 
(i.e.,  final  mle)  is  issued,  only  OTC 
dmgs  meeting  the  conditions  of  the 
monograph,  or  having  an  approved  new 
dmg  application,  may  be  legally 
marketed.  The  technical  amendment 
revises  a  paragraph  designation  in*  the 
CFR.  The  other  action  finalizes 
cough/cold  combination  products 
containing  oral  bronchodilators  and 
expectorants. 

Timetable: 

Action  Date  FR  Cite 

NPRM  (Amendment)  07/13/05  70  FR  40232 
Final  Action  (Technical  03/19/07  72  FR  12730 
Amendment)  ^ 

Final  Rule  '  09/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Walter  J.  Ellenberg, 
Regulatory  Project  Management  Officer, 
Center  for  Dmg  Evaluation  and 
Research,  Department  of  Health  and 
Human  Services,  Food  and  Drug 
Administration,  HFD-560,  5600  Fishers 
Lane,  Rockville,  MD  20857 
Phone:  301  796-0885 
Fax:  301  796-9899 
Email:  walter.ellenberg@fda.hhs.gov 

RIN:  0910-AF33 


313.  OVER-THE-COUNTER  (OTC) 
DRUG  REVIEW— COUGH/COLD 
(NASAL  DECONGESTANT) 
PRODUCTS 

Legal  Authority:  21  USC  32lp;  21  USC 
331;  21  USC  351  to  353;  21  USC  355; 
21  USC  360  to  360a;  21  USC  371  to 
371a 

Abstract:  The  OTC  dmg  review 
establishes  conditions  under  which 


OTC  dmgs  are  considered  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  After  a  final  monograph 
(i.e.,  final  mle)  is  issued,  only  OTC 
dmgs  meeting  the  conditions  of  the 
monograph,  or  having  an  approved  new 
dmg  application,  may  be  legally 
marketed.  This  action  addresses  the 
ingredient  phenylpropanolamine. 

Timetable: 

Action  Date  FR  Cite 

NPRM  (Amendment)  08/02/04  69  FR  461 19 
(Sinusitis  Claim) 

NPRM  (Phenylephrine  11/02/04  69  FR  63482 
Bitarirate) 

NPRM 

(Phenylpropanol 
amine) 

Final  Action 
(Amendment) 

(Sinusitis  Claim) 

Final  Action 
(Phenylephrine 
Bitartrate) 

Final  Action 
(Phenylpropanol 
amine) 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Walter  J.  Ellenberg, 
Regulatory  Project  Management  Officer, 
Center  for  Dmg  Evaluation  and 
Research,  Department  of  Health  and 
Human  Services,  Food  and  Dmg 
Administration,  HFD-560,  5600  Fishers 
Lane,  Rockville,  MD  20857 
Phone:  301  796-0885 
Fax:  301  796-9899 
Email:  walter.ellenberg@fda.hhs.gov 

RIN:  0910-AF34 


314.  OVER-THE-COUNTER  (OTC) 
DRUG  REVIEW— EXTERNAL 
ANALGESIC  PRODUCTS 

Legal  Authority:  21  USC  321p;  21  USC 
331;  21  USC  351  to  353;  21  USC  355; 

21  USC  360;  21  USC  371 

Abstract:  The  OTC  dmg  review 
establishes  conditions  under  which 
OTC  dmgs  are  considered  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  After  a  final  monograph 
(i.e.,  final  mle)  is  issued,  only  OTC 
dmgs  meeting  the  conditions  of  the 
monograph,  or  having  an  approved  new 
dmg  application,  may  be  legally 
marketed.  The  final  action  addresses 
the  2003  proposed  mle  on  patches, 
plasters,  and  poultices.  The  proposed 
mle  will  address  issues  not  addressed 
in  previous  rulemakings. 


12/22/05  70  FR  75988 

10/31/05  70  FR  58974 

08/01/06  71  FR  83358 

09/00/09 
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Timetable: 

Action  Date  FR  Cite 

Final  Action  (GRASE  05/00/09 
dosage  forms) 

NPRM  (Amendment)  09/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Walter  J.  Ellenberg, 

Regulatory  Project  Management  Officer, 

Center  for  Drug  Evaluation  and 

Research,  Department  of  Health  and 

Human  Services,  Food  and  Drug 

Administration,  HFD-560,  5600  Fishers 

Lane,  Rockville,  MD  20857 

Phone:  301  796-0885 

Fax:  301  796-9899 

Emai  1 :  waiter .ellenberg@fda.  hhs  .gov 

RIN:  0910-AF35 

315.  OVER-THE-COUNTER  (OTC) 
DRUG  REVIEW— INTERNAL 
ANALGESIC  PRODUCTS 

Legal  Authority:  21  USC  32lp;  21  USC 
331;  21  USC  351  to  353;  21  USC  355; 

21  USC  360;  21  USC  371;  21  USC  374; 
21  USC  379e 

Abstract:  The  OTC  drug  review 
establishes  conditions  under  which 
OTC  drugs  are  considered  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  After  a  final  monograph 
(i.e.,  final  rule)  is  issued,  only  OTC 
drugs  meeting  the  conditions  of  the 
monograph,  or  having  an  approved  new 
drug  application,  may  be  legally 
marketed.  The  first  action  addresses 
products  labeled  to  relieve  upset 
stomach  associated  with 
overindulgence  in  food  and  drink  and 
to  relieve  symptoms  associated  with  a 
hangover.  The  second  action  addresses 
products  marketed  for  children  under 
2  years  old  and  weight-  and  age-based 
dosing  for  children’s  products.  The 
third  action  addresses  combination 
products  containing  the  analgesic 
acetaminophen  or  aspirin  and  sodium 
bicarbonate  used  as  an  antacid 
ingredient.  The  fourth  action  addresses 
other  miscellaneous  issues  relating  to 
internal  analgesics.  The  fifth  document 
finalizes  the  document  regarding  the 
required  warnings  and  other  labeling. 
The  last  document  finalizes  the  Internal 
Analgesic  Products  monograph. 

Timetable: 

Action  Date  FR  Cite 

NPRM  (Amendment)  12/26/06  71  FR  77314 
(Required  Warnings 
and  Other  Labeling) 


Action  Date  FR  Cite 

NPRM  Comment  05/25/07 

Period  End 

NPRM  (Amendment)  09/00/09 
(Overindulgence/ 

Hangover) 

NPRM  (Amendment)  To  Be  Determined 
(Pediatric) 

NPRM  (Amendment)  09/00/09 
(Combinations  with 
Sodium 
Bicarbonate) 

NPRM  (Amendment)  09/00/09 
(Miscellaneous 
Issues) 

Final  Action  (Required  03/00/09 
Warnings  and  Other 
Labeling) 

Final  Action  (Internal  To  Be  Determined 
Analgesics) 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Walter  J.  Ellenberg, 
Regulatory  Project  Management  Officer, 
Center  for  Drug  Evaluation  and 
Research,  Department  of  Health  and 
Human  Services,  Food  and  Drug 
Administration,  HFD-560,  5600  Fishers 
Lane,  Rockville,  MD  20857 
Phone:  301  796-0885 
Fax:  301  796-9899 
Email:  walter.ellenberg@fda.hhs.gov 

RIN:  0910-AF36 

316.  OVER-THE-COUNTER  (OTC) 
DRUG  REVIEW— LABELING  OF  DRUG 
PRODUCTS  FOR  OTC  HUMAN  USE 

Legal  Authority:  21  USC  321p;  21  USC 
331;  21  USC  351  to  353;  21  USC  355; 

21  USC  358;  21  USC  360;  21  USC  371; 
21  UCS  374;  21  USC  379e 

Abstract:  The  OTC  drug  review 
establishes  conditions  under  which 
OTC  drugs  are  considered  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  After  a  final  monograph 
(i.e.,  final  rule)  is  issued,  only  OT(^ 
drugs  meeting  the  conditions  of  the 
monograph,  or  having  an  approved  new 
drug  application,  may  he  legally 
marketed.  This  action  addresses 
labeling  for  convenience  (small)  size 
OTC  drug  packages. 

Timetable: 

Action  Date  FR  Cite 

NPRM  (Convenience  12/12/06  71  FR  74474 
Sizes) 

Final  Action  09/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 


Agency  Contact:  W'alter  J.  Ellenberg, 
Regulatory  Project  Management  Officer, 
Center  for  Drug  Evaluation  and 
Research,  Department  of  Health  and 
Human  Services,  Food  and  Drug 
Admini.stration,  HFD-560,  5600  Fishers 
Lane,  Rockville,  MD  20857 
Phone;  301  796-0885 
Fax:  301  796-9899 
Email:  walter.ellenberg@fda.hhs.gov 

RIN:  0910-AF37 

317.  OVER-THE-COUNTER  (OTC) 
DRUG  REVIEW— SKIN  PROTECTANT 
PRODUCTS 

Legal  Authority:  21  USC  32ip:  2i  USC 
331;  21  USC  351  to  353;  21  USC  355; 

21  USC  360;  21  USC  371 

Abstract:  The  OTC  drug  review 
establishes  conditions  under  which 
OTC  drugs  are  considered  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  After  a  final  monograph 
(i.e.,  final  rule)  is  issued,  only  OT(i 
drugs  meeting  the  conditions  of  the 
monograph,  or  having  an  approved  new 
drug  application,  may  be  legally 
marketed.  The  first  action  addresses 
skin  protectant  products  used  to  treat 
fever  blisters  and  cold  sores.  The 
second  action  identifies  safe  and 
effective  skin  protectant  active 
ingredients  to  treat  and  prevent  diaper 
rash.  The  third  action  addresses 
astringent  active  ingredients. 

Timetable: 

Action  '  Date  FR  Cite 

Final  Action  (Technical  02/01/08  73  FR  6014 
Amendments) 

Final  Action  (Fever  To  Be  Determined 
Blisters/Cold  Sores) 

Final  Action  05/00/09 

(Aluminum  Acetate) 

(Technical 

Amendment) 

Final  Action  (Diaper  09/00/09 
Rash) 

Regulatory  Flexibility  Anaiysis 
Required:  Yes 

Agency  Contact:  Walter  J.  Ellenberg, 
Regulatory  Project  Management  Officer, 
Center  for  Drug  Evaluation  and 
Research,  Department  of  Health  and 
Human  Services,  Food  and  Drug 
Administration,  HFD-560,  5600  Fishers 
Lane,  Rockville,  MD  20857 
Phone:  301  796-0885 
Fax:  301  796-9899 
Email:  walter.ellenberg@fda.hhs.gov 

RIN:  0910-AF42 
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318.  SUBSTANCES  PROHIBITED 
FROM  USE  IN  ANIMAL  FOOD  OR 
FEED  TO  PREVENT  THE 
TRANSMISSION  OF  BOVINE 
SPONGIFORM  ENCEPHALOPATHY 

Legal  Authority:  21  USC  321;  21  USC 
342  and  343;  21  USC  348;  21  USC  371 

Abstract:  On  October  6,  2005,  the  Food 
and  Drug  Administration  (FDA) 
proposed  to  amend  its  regulations  to 
prohibit  the  use  of  certain  cattle  origin 
materials  in  the  food  or  feed  of  all 
animals  to  help  strengthen  existing 
safeguards  to  prevent  the  spread  of 
bovine  spongiform  encephalopathy 
(BSE)  in  U.S.  cattle.  The  discovery  of 
a  BSE-positive  dairy  cow  in  December 
2003  has  caused  FDA  to  review  its 
policies  for  prevention  of  BSE,  which 
resulted  in  this  rulemaking.  FDA  is 
correcting  the  final  rule  on  BSE  that 
appeared  in  the  Federal  Register  of 
April  25,  2008  (73  FR  22719-22758). 
The  final  rule  inadvertently  published 
with  incorrect  dollar  amounts  in  two 
Separate  areas:  the  summary  of 
economic  impacts  and  the  paperwork 
burden  table. 

Timetable: 


Action 

Date 

FR  Cite 

ANPRM 

07/14/04 

69  RR  42288 

ANPRM  Comment 

08/13/04 

Period  End 

NPRM 

10/06/05 

70  FR  58569 

NPRM  Comment 

12/20/05 

Period  End 

Final  Rule 

04/25/08 

73  FR  22720 

Final  Rule-Correction 

11/00/08 

Final  Rule  Effective 

04/27/09 

Regulatory  Flexibility  Anaiysis 
Required:  Yes 

Agency  Contact:  Burt  Pritchett, 
Biologist,  Department  of  Health  and 
Human  Services,  Food  and  Drug 
Administration,  Center  for  Veterinary 
Medicine,  HFV-222,  7519  Standish 
Place,  MPN-4,  Rockville,  MD  20855 
Phone:  240  453-6860 
Fax:  240  453-6882 
Email:  burt.pritchett@fda.hhs.gov 

RIN:  0910-AF46 


319.  OVER-THE-COUNTER  (OTC) 
DRUG  REVIEW— OVERINDULGENCE 
IN  FOOD  AND  DRINK  PRODUCTS 

Legal  Authority:  21  USC  32lp:  21  USC 
331;  21  USC  351  to  353;  21  USC  355; 
21  USC  360;  21  USC  371 

Abstract:  The  OTC  drug  review 
establishes  conditions  under  which 


OTC  drugs  are  considered  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  After  a  final  monograph 
(i.e.,  final  rule)  is  issued,  only  OTC 
drugs  meeting  the  conditions  of  the 
monograph,  or  having  an  approved  new 
drug  application,  may  be  legally 
marketed.  This  action  addresses 
products  containing  bismuth 
subsalicylate  for  relief  of  symptoms  of 
upset  stomach  due  to  overindulgence 
resulting  from  food  and  drink. 

Timetable: 

Action  Date  FR  Cite 

NPRM  (Amendment)  01/05/05  70FR741 
Final  Action  09/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Walter  J.  Ellenberg, 
Regulatory  Project  Management  Officer, 
Center  for  Drug  Evaluation  and 
Research,  Department  of  Health  and 
Human  Services,  Food  and  Drug 
Administration,  HFD-560,  5600  Fishers 
Lane,  Rockville,  MD  20857 
Phone:  301  796-0885 
Fax:  301  796-9899 
Email:  walter.ellenberg@fda.hhs.gov 

RIN:  0910-AF51 


320.  OVER-THE-COUNTER  (OTC) 
DRUG  REVIEW— ANTACID  PRODUCTS 

Legal  Authority:  21  USC  32lp;  21  USC 
331;  21  USC  351  to  353;  21  USC  355; 

21  USC  360;  21  USC  371 

Abstract:  The  OTC  drug  review 
establishes  conditions  under  which 
OTC  drugs  are  considered  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  After  a  final  monograph 
(i.e.,  final  rule)  is  issued,  only  OTC 
drugs  meeting  the  conditions  of  the 
monograph,  or  having  an  approved  new 
drug  application,  may  be  legally 
marketed.  One  action  addresses  the 
labeling  of  products  containing  sodium 
bicarbonate  as  an  active  ingredient.  The 
other  action  addresses  the  use  of 
antacids  to  relieve  upset  stomach 
associated  with  overindulgence  in  food 
and  drink. 

Timetable: 

Action  Date  FR  Cite 

Final  Action  (Sodium  09/00/09 
Bicarbonate 
Labeling) 

Final  Action  09/00/09 

(Overindulgence 
Labeling) 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Walter  J.  Ellenberg, 
Regulatory  Project  Management  Officer, 
Center  for  Drug  Evaluation  and 
Research,  Department  of  Health  and 
Human  Services,  Food  and  Drug 
Administration,  HFD-560,  5600  Fishers 
Lane,  Rockville,  MD  20857 
Phone:  301  796-0885 
Fax:  301  796-9899 
Email:  walter.ellenberg@fda.hhs.gov 

RIN:  0910-AF52 


321.  OVER-THE-COUNTER  (OTC) 
DRUG  REVIEW— SKIN  BLEACHING 
PRODUCTS 

Legal  Authority:  2i  USC  32lp;  2i  USC 
331;  21  USC  351  to  353;  21  USC  355; 

21  USC  360  to  360a;  21  USC  371  to 
371a 

Abstract:  The  OTC  drug  review 
establishes  conditions  under  which 
OTC  drugs  are  considered  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  After  a  final  monograph 
(i.e.,  final  rule)  is  issued,  only  OTC 
drugs  meeting  the  conditions  of  the 
monograph,  or  having  an  approved  new 
drug  application,  may  be  legally 
marketed.  This  action  addresses  skin 
bleaching  drug  products  containing 
hydroquinone. 

Timetable: 

Action  Date  FR  Cite 

NPRM  08/29/06  71  FR  51 146 

NPRM  Comment  12/27/06 

Period  End 

Final  Action  09/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Walter  ].  Ellenberg, 
Regulatory  Project  Management  Officer, 
Center  for  Drug  Evaluation  and 
Research,  Department  of  Health  and 
Human  Services,  Food  and  Drug 
Administration,  HFD-560,  5600  Fishers 
Lane,  Rockville,  MD  20857 
Phone:  301  796-0885 
Fax:  301  796-9899 
Email:  walter.ellenb'erg@fda. hhs.gov 

RIN:  0910-AF53 


322.  OVER-THE-COUNTER  (OTC) 
DRUG  REVIEW— ACNE  DRUG 
PRODUCTS  CONTAINING  BENZOYL 
PEROXIDE 

Legal  Authority:  21  USC  321p:  21  USC 
331;  21  USC  351  to  353;  21  USC  355; 
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21  use  360  to  360a;  21  USC  371  to 
371a 

Abstract:  The  OTC  drug  review 
establishes  conditions  under  which 
OTC  drugs  are  considered  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  After  a  final  monograph 
(i.e.,  final  rule)  is  issued,  only  OTC 
drugs  meeting  the  conditions  of  the 
monograph,  or  having  an  approved  new 
drug  application,  may  be  legally 


marketed.  This  action  will  address  acne 
drug  products  containing  benzoyl 
peroxide. 

Timetable: 

Action  Date  FR  Cite 

Final  Action  05/00/09 

Regulatory  Flexibility  Analysis 
Required:'Yes 


Agency  Contact:  Walter  J.  Ellenberg, 
Regulatory  Project  Management  Officer, 
Center  for  Drug  Evaluation  and 
Research,  Department  of  Health  and 
Human  Services,  Food  and  Drug 
Administration,  HFD-560,  5600  Fishers 
Lane,  Rockville,  MD  20857 
Phone:  301  796-0885 
Fax:  301  796-9899 
Email:  walter.ellenberg@fda.hhs.gov 

RIN:  0910-AG00 


Department  of  Health  and  Human  Services  (HHS)  Long-Term  Actions 

Food  and  Drug  Administration  (FDA) 


323.  CURRENT  GOOD 
MANUFACTURING  PRACTICE  IN 
MANUFACTURING,  PACKING, 
LABELING,  OR  HOLDING 
OPERATIONS  FOR  DIETARY 
SUPPLEMENTS 

Legal  Authority:  2l  USC  321;  21  USC 
342  and  343;  21  USC  348;  21  USC  371; 
21  USC  374;  21  USC  381;  21  USC  393; 
42  USC  264 

Abstract:  The  Food  and  Drug 
Administration  published  a  final  rule 
in  the  Federal  Register  of  June  25,  2007 
(72  FR  34752),  on  current  good 
manufacturing  practice  (CGMP) 
regulations  for  dietary  supplements. 
The  final  rule  (the  CGMP  rule)  was 
published  to  establish  the  minimum 
CGMPs  necessary  to  ensure  that,  if 
firms  engage  in  activities  related  to 
manufacturing,  packaging,  labeling,  or 
holding  dietary  supplements,  they  do 
so  in  a  manner  that  will  ensure  the 
quality  of  the  dietary  supplements — 
i.e.,  to  ensure  that  the  dietary 
supplement  consistently  meets  the 
established  specifications  for  identity, 
purity,  strength,  and  composition,  and 
limits  on  contaminants,  and  has  been 
manufactured,  packaged,  labeled,  and 
held  under  conditions  to  prevent 
adulteration  under  section  402(a)(1), 
(a)(2),  (a)(3),  and  (a)(4)  of  the  act. 

FDA  also  published  an  interim  final 
rule  (IFR)  in  the  June  25,  2007  Federal 
Register  (72  FR  34959)  that  sets  forth 
a  procedure  for  requesting  an 
exemption  from  the  requirement  in  the 
final  rule  described  above  that  the 
manufacturer  conduct  at  least  one 
appropriate  test  or  examination  to 
verify  the  identity  of  any  component 
that  is  a  dietary  ingredient.  This  IFR 
allows  for  submission  to,  and  review 
by,  FDA  of  an  alternative  to  the 
required  100  percent  identity  testing  of 


components  that  are  dietary 
ingredients,  provided  certain  conditions 
are  met.  This  IFR  also  establishes  a 
requirement  for  retention  of  records 
relating  to  the  FDA’s  response  to  an 
exemption  request. 


Timetable: 


Action 

Date 

FR  Cite 

ANPRM 

02/06/97 

62  FR  5700 

ANPRM  Comment 

06/06/97 

Period  End 

NPRM 

03/13/03 

68  FR  12157 

NPRM  Comment 

08/11/03 

Period  End 

Final  Action 

06/25/07 

72  FR  34752 

Interim  Final  Rule 

06/25/07 

72  FR  34959 

Interim  Final  Rule 

10/24/07 

Comment  Period 

End 

Final  Action 

To  Be 

Determined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Linda  Kahl,  Senior 
Policy  Analyst,  Department  of  Health 
and  Human  Services,  Food  and  Drug 
Administration,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-024),  5100 
Paint  Branch  Parkway,  College  Park, 
MD  20740 

Phone:  301  436-2784 

Fax:  301  436-2657 

Email:  linda.kahl@fda.hhs.gov 

RIN:  0910-AB88 


324.  OVER-THE-COUNTER  (OTC) 
DRUG  REVIEW— OPHTHALMIC 
PRODUCTS 

Legal  Authority:  21  USC  32lp:  21  USC 
331;  21  USC  351  to  353;  21  USC  355; 

21  USC  360;  21  USC  371 

Abstract:  The  OTC  drug  review 
establishes  conditions  under  which 
OTC  drugs  are  considered  generally 
recognized  as  safe  and  effective  and  not 


misbranded.  After  a  final  monograph 
(i.e.,  final  rule)  is  issued,  only  OTC 
drugs  meeting  the  conditions  of  the 
monograph,  or  having  an  approved  new 
drug  application,  may  be  legally 
marketed.  This  action  addresses 
emergency  first  aid  eyewash  products. 

Timetable: 

Action  Date  FR  Cite 

NPRM  (Amendment)  02/19/03  68  FR  7917 
(Emergency  First 
Aid  Eyewashes) 

NPRM  (Amendment)  To  Be  Determined 
(Emergency  First 
Aid  Eyelashes) 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Walter  J.  Ellenberg, 
Regulatory  Project  Management  Officer, 
Center  for  Drug  Evaluation  and 
Research,  Department  of  Health  and 
Human  Services,  Food  and  Drug 
Administration,  HFD-560,  5600  Fishers 
Lane,  Rockville,  MD  20857 
Phone:  301  796-0885 
Fax:  301  796-9899 
Email:  walter.ellenberg@fda.hhs.gov 

RIN:  0910-AF39 


325.  OVER-THE-COUNTER  (OTC) 
DRUG  REVIEW— ORAL  HEALTH  CARE 
PRODUCTS 

Legal  Authority:  21  USC  321p:  21  USC 
331;  21  USC  351  to  353;  21  USC  355; 

21  USC  360  to  360a;  21  USC  371  to 
371a 

Abstract:  The  OTC  drug  review 
establishes  conditions  under  which 
OTC  drugs  are  considered  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  After  a  final  monograph 
(i.e.,  final  rule)  is  issued,  only  OTC 
drugs  meeting  the  conditions  of  the 
monograph,  or  having  an  approved  new 


Federal  Register/ Vol.  73,  No.  227 /Monday,  November  24,  2008 /Unified  Agenda 


71371 


HHS— FDA 


Long-Term  Actions 


drug  application,  may  be  legally 
marketed.  This  action  will  address  oral 
health  care  products  used  to  reduce  or 
prevent  dental  plaque  and  gingivitis. 

Timetable: 

Action  Date  FR  Cite 

ANPRM  plaque  05/29/03  68  FR  32232 

Gingivitis) 

ANPRM  Comment  08/27/03 

Period  End 

NPRM  (Plaque  To  Be  Determined 

Gingivitis) 

Final  Action  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Walter  J.  Ellenberg, 
Regulatory  Project  Management  Officer, 
Center  for  Drug  Evaluation  and 
Research,  Department  of  Health  and 
Human  Services,  Food  and  Drug 
Administration,  HFD-560,  5600  Fishers 
Lane,  Rockville,  MD  20857 
Phone:  301  796-0885 
Fax:  301  796-9899 
Email:  walter.ellenberg@fda.hhs.gov 

RIN:  0910-AF40 

326.  OVER-THE-COUNTER 
ANTIDIARRHEAL  DRUG  PRODUCTS 

Legal  Authority:  21  USC  321p;  21  USC 
331;  21  USC  351  to  353;  21  USC  355; 

21  USC  360  to  360a;  21  USC  371  to 
371a 

Abstract:  The  OTC  drug  review 
establishes  conditions  under  which 
OTC  drugs  are  considered  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  After  a  final  monograph 
(i.e.,  final  rule)  is  issued,  only  OTC 
drugs  meeting  the  conditions  of  the 
monograph,  or  having  an  approved  new 
drug  application,  may  be  legally 
marketed.  This  action  addresses 
products  containing  antidiarrheal  drug 
ingredients.  - 

TimstaMe: 

Action  Date  FR  Cite 

NPRM  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Walter  J.  Ellenberg, 
Regulatory  Project  Management  Officer, 
Center  for  Drug  Evaluation  and 
Research,  Department  of  Health  cmd 
Human  Services,  Food  and  Drug 
Administration,  HFD-560,  5600  Fishers 
Lane,  Rockville,  MD  20857 
Phone:  301  796-0885 
Fax:  301  796-9899 


Email :  waiter .ellenberg@fda.  hhs  .gov 
RIN:  0910-AF63 

327.  OVER-THE-COUNTER  (OTC) 
DRUG  REVIEW— TOPICAL 
ANTIMICROBIAL  DRUG  PRODUCTS 

Legal  Authority:  21  USC  321p;  21  USC 
331;  21  USC  351  to  353;  21  USC  355; 

21  USC  360  to  360a;  21  USC  371  to 
371a 

Abstract:  The  OTC  drug  review 
establishes  conditions  under  which 
OTC  drugs  are  considered  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  After  a  final  monograph 
(i.e.,  final  rule)  is  issued,  only  OTC 
drugs  meeting  the  conditions  of  the 
monograph,  or  having  an  approved  new 
drug  application,  may  be  legally 
marketed.  The  first  action  addresses 
food  handler  products.  The  second 
action  addresses  testing  requirements. 
The  third  action  addresses  consumer 
products.  The  last  action  addresses 
healthcare  antiseptic  products. 

Timetable: 

Action  Date  FR  Cite 

NPRM  (Food  To  Be  Determined 

Handlers) 

NPRM  (Testing)  To  Be  Determined 

NPRM  (Consumer)  To  Be  Determined 

Final  Action  To  Be  Determined 

(Healthcare) 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Walter  J.  Ellenberg, 
Regulatory  Project  Management  Officer, 
Center  for  Drug  Evaluation  and 
Research,  Department  of  Health  and 
Human  Services,  Food  and  Drug 
Administration,  HFD-560,  5600  Fishers 
Lane,  Rockville,  MD  20857 
Phone:  301  796-0885 
Fax:  301  796-9899 
Email:  walter.ellenberg@fda.hhs.gov 

RIN:  0910-AF69 

328.  STATUS  OF  CERTAIN 
ADDITIONAL  OVER-THE-COUNTER 
DRUG  CATEGORY  H  ACTIVE 
INGREDIENTS 

Legal  Authority:  21  USC  32lp;  21  USC 
331;  21  USC  351  to  353;  21  USC  355; 

21  USC  360  to  360a;  21  USC  371  to 
371a 

Abstract:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  that 
certain  ingredients  in  over-the-counter 
(OTC)  drug  products  are  not  generally 


recognized  as  safe  and  effective  or  are 
misbranded.  FDA  is  issuing  this 
proposed  rule  because  we  did  not 
receive  any  data  and  information  on 
these  ingredients  in  response  to  our 
request  on  December  31,  2003  (68  FR 
75585).  This  proposed  rule  is  part  of 
FDA’s  ongoing  review  of  OTC  drug 
products. 

Timetable: 

Action  Date  FR  Cite 

NPRM  06/19/08  73  FR  34895 

NPRM  Comment  09/17/08 

Period  End 

Final  Action  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Walter  J.  Ellenberg, 
Regulatory  Project  Management  Officer, 
Center  for  Drug  Evaluation  and 
Research,  Department  of  Health  and 
Human  Services,  Food  and  Drug 
Administration,  HFD-560,  5600  Fishers 
Lane,  Rockville,  MD  20857 
Phone:  301  796-0885 
Fax:  301  796-9899 
Email:  walter.ellenberg@fda.hhs.gov 
RIN:  0910-AF95 

329.  FOOD  LABELING:  SAFE 
HANDLING  STATEMENTS,  LABELING 
OF  SHELL  EGGS;  REFRIGERATION 
OF  SHELL  EGGS  HELD  FOR  RETAIL 
DISTRIBUTION  (SECTION  610 
REVIEW) 

Legal  Authority:  15  USC  1453  to  1455; 
21  USC  321;  21  USC  331;  21  USC  342 
and  343;  21  USC  348;  21  USC  371;  42 
USC  243;  42  USC  264;  42  USC  271 

Abstract:  Section  101.17  (h)  (21  CFR 
101.17(h))  describes  requirements  for 
the  labeling  of  the  cartons  of  shell  eggs 
that  have  not  been  treated  to  destroy 
Salmonella  microorganisms.  Section 
115.  50  (21  CFR  115.50)  describes 
requirements  for  refrigeration  of  shell 
eggs  held  for  retail  distribution.  Section 
16.5(a)(4)  provides  that  part  16  does  not 
apply  to  a  hearing  on  an  order  for 
relabeling,  diversion,  or  destruction  if 
shell  eggs  under  section  361  of  the 
Public  Health  Service  Act  (42  U.S.C. 
264)  and  sections  101.17(h)  and  115.50. 
FDA  amended  21  CFR  101.17(h)  on 
August  20,  2007  (72  FR  46375)  to 
pemlit  the  safe  handling  statement  to 
appear  on  the  inside  lid  of  egg  cartons 
to  provide  the  industry  greater 
flexibility  in  the  placement  of  the 
statement.  FDA  is  undertaking  a  review 
of  21  CFR  sections  101.17(h),  115.50, 
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and  16.5(a)(4)  under  section  610  of  the 
Regulatory  Flexibility  Act.  The  purpose 
of  this  review  is  to  determine  whether 
the  regulations  in  sections  101.17(h), 
115.50  and  16.5(a)(4)  should  be 
continued  without  change,  or  whether 
they  should  be  amended  or  rescinded, 
consistent  with  the  stated  objectives  of 
applicable  statutes,  to  minimize  any 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
FDA  will  consider^and  is  soliciting 
comments  on,  the  following:  (1)  The 
continued  need  for  the  rule;  (2)  the 
nature  of  complaints  or  comments 
received  concerning  the  rule  from  the 


public;  (3)  the  complexity  of  the  rule; 
(4)  the  extent  to  which  the  rule 
overlaps,  duplicates,  or  conflicts  with 
other  Federal  rules,  and,  to  the  extent 
feasible,  with  State  and  local 
governmental  rules;  and  (5)  the  length 
of  time  since  the  rule  has  been 
evaluated  or  the  degree  to  which 
technology,  economic  conditions,  or 
other  factors  have  changed  in  the  area 
affected  by  the  rule. 

Timetable: 

Action  Date  FR  Cite 

Begin  Review  12/00/09 

End  Review  1 2/00/1 0 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Agency  Contact:  Geraldine  A.  June, 
Supervisor,  Product  Evaluation  and 
Labeling  Team,  Department  of  Health 
and  Human  Services,  Food  and  Drug 
Administration,  Center  for  Food  Safety 
and  Applied  Nutrition,  5100  Paint 
Branch  Parkway,  ONLDS  (HFS-820), 
College  Park,  MD  20740 
Phone:  301  45.6-1802 
Fax:  301  436-2636 
Email:  geraldine.june@fda.hhs.gov 

RIN:  0910-AG06 


Department  of  Health  and  Human  Services  (HHS)  Completed  Actions 

Food  and  Drug  Administration  (FDA) 


330.  TOLL-FREE  NUMBER  FOR 
REPORTING  ADVERSE  EVENTS  ON 
LABEUNG  FOR  HUMAN  DRUGS 

Legal  Authority:  21  USC  355b 

Abstract:  To  require  certain  labeling  of 
human  drugs  approved  under  section 
505  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  to  include  a  toll-free 
number  for  reports  of  adverse  events, 
and  a  statement  that  the  number  is  to 
be  used  for  reporting  purposes  only  and 
not  to  receive  medical  advice. 

Completed: 

Reason  Date  FR  Cite 

Final  Action  1 0/28/08  73  FR  63886 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Carol  Drew 
Phone:  301  796-3601 
Fax:  301  847-8440 

RIN:  0910-AC35 


331.  BIOLOGICAL  PRODUCTS; 
REPORTING  OF  BIOLOGICAL 
PRODUCT  DEVIATIONS  IN 
MANUFACTURING  (SECTION  610 
REVIEW) 

Legal  Authority:  21  USC  321;  21  USC 
331;  21  USC  351  to  353;  21  USC  355; 

21  USC  360;  21  USC  360i;  21  USC  360j; 
21  USC  371;  21  USC  374;  42  USC  216; 


42  USC  262  and  263;  42  USC  263a; 

42  USC  264;  42  USC  300aa-25 
Abstract:  Section  600.14  (21  CFR 
600.14)  requires  licensed  manufacturers 
of  biological  products  to  report  to  FDA 
biological  product  deviations  in 
manufacturing.  Section  606.170 
requires  licensed  manufacturers  of 
blood  and  blood  components  including 
Source  Plasma,  unlicensed  registered 
establishments,  and  transfusion  services 
to  report  to  FDA  biological  product 
deviations  in  manufacturing.  Under 
section  610  of  the  Regulatory  Flexibility 
Act,  FDA  has  undertaken  a  review  of 
these  regulations  in  parts  600  and  606 
under  section  610.  The  purpose  of  this 
review  was  to  determine  whether  the 
regulations  in  parts  600  and  606  should 
be  continued  without  change,  or 
whether  they  should  be' amended  or 
rescinded,  consistent  with  the  stated 
objectives  of  applicable  statutes,  to 
minimize  adverse  impacts  on  a 
substantial  number  of  small  entities. 
FDA  solicited  comments  on  the 
following:  1)  The  continued  need  for 
the  regulations;  2)  the  nature  of 
complaints  or  comments  received 
concerning  the  regulations;  3)  the 
complexity  of  the  regulations:  4)  the 
extent  to  which  a  regulation  in  parts 
600  or  606  overlaps,  duplicates,  or 
conflicts  with  other  Federal  rules,  and 
to  the  extent  feasible,  with  State  and 


local  government  rules;  and  5)  the 
degree  to  which  technology,  economic 
conditions,  or  other  factors  have 
changed  in  the  area  affected  by  the 
regulations. 

FDA  did  not  receive  any  comments 
during  the  review  process  of  these 
regulations  under  .section  610  review, 
therefore  these  regulations  will 
continue  without  change. 

The  section  610  review  has  been 
carried  out  along  with  a  regulations 
review  under  section  5  of  Executive 
Order  12866,  which  calls  for  agencies 
to  periodically  review  existing 
regulations  to  determine  whether  any 
should  be  modified  or  eliminated  so  as 
to  make  the  agency’s  regulatory 
program  more  effective  in  achieving  its 
goals,  less  burdensome,  or  in  great 
alignment  with  the  President’s 
priorities  and  the  principles  set  forth 
in  the  Executive  order. 

Completed: 

Reason  Date  FR  Cite 

Begin  Review  05/05/08 

End  Review  1 1  /03/08 

Regulatory  Flexibility  Anaiysis 
Required:  No 

Agency  Contact:  Stephen  M.  Ripley 
Phone:  301  827-6210 

RiN:  0910-AG05 
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332.  REQUIREMENTS  FOR 
LONG-TERM  CARE  FACILITIES: 
HOSPICE  SERVICES  (CMS-3140-P) 
(SECTION  610  REVIEW) 

Legal  Authority:  42  USC  1302;  42  USC 
1395hh 

Abstract:  This  proposed  rule  would 
establish  requirements  that  long-term 
care  (LTC)  facilities  must  have  an 
agreement  with  hospice  agencies  when 
hospice  care  is  provided  in  a  long-term 
care  facility  to  participate  in  the 
Medicare  and  Medicaid  programs.  We 
are  proposing  these  new  requirements 
to  ensure  that  quality  hospice  care  is 
provided  to  eligible  residents. 

Timetable: 

Action  Date  FR  Cite 

NPRM  12/00/08 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Trish  Brooks,  Health 
Insurance  Specialist,  Department  of 
Health  and  Human  Services,  Centers  for 
Medicare  &  Medicaid  Services,  Office 
of  Clinical  Standards  and  Quality, 
Mailstop  S3-02-01,  7.500  Security 
Boulevard,  Baltimore,  MD  21244 
Phone:  410  786-4561 
Email:  trish.brooks@cms.hhs.gov 

RIN:  0938-AP32 


333.  •  CHANGES  TO  THE  HOSPITAL 
INPATIENT  PROSPECTIVE  PAYMENT 
SYSTEM  FOR  FY  2010  (CMS-1406-P) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
42  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0938-AP3& 


334.  •  REVISIONS  TO  PAYMENT 
POLICIES  UNDER  THE  PHYSICIAN 
FEE  SCHEDULE  FOR  CY  2010 
(CMS-1413-P) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
43  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0938-AP40 


335.  •  CHANGES  TO  THE  HOSPITAL 
OUTPATIENT  PROSPECTIVE 
PAYMENT  SYSTEM  AND 
AMBULATORY  SURGICAL  CENTER 
PAYMENT  SYSTEM  FOR  CY  2010 
(CMS-1414-P) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
44  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0938-AP41 


Department  of  Health  and  Human  Services  (HHS)  Final  Rule  Stage 

Centers  for  Medicare  &  Medicaid  Services  (CMS) 


336.  UPDATES  TO  ELECTRONIC 
TRANSACTIONS  (VERSION  5010) 
(CMS-0009-F)  (SECTION  610  REVIEW) 

Legal  Authority:  sec  1171  to  1179  of 
the  Social  Security  Act;  Deficit 
Reduction  Act  of  2005,  PL  109-171,  sec 
6035 

Abstract:  This  rule  adept’s  new 
versions  of  the  XI 2  suite  of  HIPAA 
Transactions  and  allows  the  industry  to 
use  the  most  up-to-date  versions  of  the 
HIPAA  transactions  for  claims  and 
remittance  advice.  The  rule  will  also 
adopt  an  updated  pharmacy 
transactions  standard  for  retail 
pharmacy  claims. 

Timetable: 

Action  Date  FR  Cite 

NPRM  08/22/08  73  FR  49741 

NPRM  Comment  1 0/21/08 

Period  End 

Final  Action  1 1  /00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Gladys  C.  Wheeler, 
Health  Insurance  Specialist, 

Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  Office  of  E-Health 
Standards  and  Services,  Mailstop 
S2-24-18,  7500  Security  Boulevard, 
Baltimore,  MD  21244 
Phone:  410  786-0273 


Email:  gladys.wheeler@cms.hhs.gov 
RIN:  0938-AM50 


337.  REVISIONS  TO  HIPAA  CODE 
SETS  (CMS-0013-F)  (SECTION  610 
REVIEW) 

Legal  Authority:  PL  104-191 

Abstract:  This  rule  revise  some  of  the 
adopted  transaction  and  code  set 
standards  detailed  in  regulations 
published  by  HHS  on  August  17,  2000 
and  February  20,  2003. 

Timetable: 

Action  Date  FR  Cite 

NPRM  08/22/08  73  FR  49795 

NPRM  Comment  1 0/21/08 

Period  End 

Final  Action  1 1  /00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Deni.se  Buenning, 
Health  Insurance  Speciali.st,  Office  of 
E-Health  Standards  and  Services, 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  Mailstop  S2-26-17, 
7500  Security  Boulevard,  Baltimore, 
MD  21244 

Phone:  410  786-6711 

Email:  denise.buenning@cms.hhs.gov 

RIN:  0938-AN25 


338.  HOME  AND  COMMUNITY-BASED 
SERVICES  (HCBS)  STATE  PLAN 
OPTION  (CMS-2249-F)  (SECTION  610 
REVIEW) 

Legal  Authority:  Deficit  Reduction  Act 
of  2005;  PL  109-171,  sec  6086 

Abstract:  This  rule  amends  the 
Medicaid  regulations  to  define  and 
describe  the  home  and  community-  - 
based  State  plan  services  implementing 
the  new  section  191 5(i)  of  the  Social 
Security  Act  as  added  by  section  6086 
of  the  Deficit  Reduction  Act  of  2005. 

Timetable: 

Action  Date  FR  Cite 

NPRM  04/04/08  73  FR  18676 

NPRM  Comment  06/03/08 

Period  End 

Final  Action  1 1  /00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Suzanne  Bosstick, 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  7500  Security 
Boulevard,  Baltimore,  MD  21244 
Phone:  410  786-1301 
Email:  suzanne.bosstick@cms.hhs.gov 

RIN:  0938-AO53 
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339.  CHANGES  TO  THE  HOSPITAL 
OUTPATIENT  PROSPECTIVE 
PAYMENT  SYSTEM  AND 
AMBULATORY  SURGICAL  CENTER 
PAYMENT  SYSTEM  FOR  CY  2009 
(CMS-1404-F) 

Legal  Authority;  BBA;  PPRA;  BIPA; 

MM  A;  42  USC  1302  et  al 

Abstract:  This  rule  revises  the 
Medicare  hospital  outpatient 
prospective  payment  system  to 
implement  applicable  statutory 
requirements  and  changes  arising  from 
continuing  experience  with  this  system 
and  to  implement  certain  related 
provisions  of  the  Medicare  Prescription 
Drug,  Improvement,  and  Modernization 
Act  (MMA)  of  2003.  In  addition,  the 
rule  describes  proposed  changes  to  the 
amounts  and  factors  used  to  determine 
the  payment  rates  for  Medicare  hospital 
outpatient  services  paid  under  the 
prospective  payment  system.  The  rule 
also  changes  to  the  Ambulatory 
Surgical  Center  Payment  System  list  of 
services  and  rates.  These  changes 
would  be  applicable  to  services 
furnished  on  or  after  January  1 
annually. 


Timetable; 

Action  Date  FR  Cite 

NPRM  07/18/08  73  FR  41416 

NPRM  Comment  09/02/08 

Period  End 

Final  Action  1 1  /00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Alberta  Dwivedi, 
Health  Insurance  Specialist, 

Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  Mailstop  C5-01-26, 
7500  Security  Boulevard,  Baltimore, 
MD  21244 

Phone:  410  786-0763 

Email:  alberta.dwivedi@cms.hhs.gov 

RIN:  0938-AP17 


340.  HOME  HEALTH  PROSPECTIVE 
PAYMENT  SYSTEM  REFINEMENTS 
AND  RATE  UPDATE  FOR  CY  2009 
(CMS-1555-N) 

Legal  Authority:  Social  Security  Act, 
sec  1102  and  1871;  (42  USC  1302  and 
1395(hh));  Social  Security  Act,  sec  1895 
(42  USC  1395  fffj 


Abstract:  Section  1895  of  The  Act 
requires  that  the  Home  Health  PPS  be 
adjusted  in  a  prospective  manner 
specified  by  the  Secretary  by  the  home 
health  increase  percentage^applicable  to 
the  year  involved. 

Timetable: 

Action  Date  >  FR  Cite 

Notice  11/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Randy  Throndset, 
Technical  Advisor,  Department  of 
Health  and  Human  Services,  Centers  for 
Medicare  &  Medicaid  Services, 

Mailstop  C5-07-28,  7500  Security 
Boulevard,  Baltimore,  MD  21244 
Phone:  410  786-0131 
Fax: 410  786-0765 
Email:  randy.throndset@cms.hhs.gov 

RIN:  0938-AP20 


Department  of  Health  and  Human  Services  (HHS)  Long-Term  Actions 

Centers  for  Medicare  &  Medicaid  Services  (CMS) 


341.  HOME  HEALTH  AGENCY  (HHA) 
CONDITIONS  OF  PARTICIPATION 
(COPS)  (CMS-3819-P)  (SECTION  610 
REVIEW) 

Legal  Authority:  42  USC  1302;  42  USC 
1395x;  42  USC  1395cc(a);  42  USC 
1395hh;  42  USC  1395bb 

Abstract:  This  proposed  rule  would 
revise  the  existing  Conditions  of 
Participation  (CoPs)  that  Home  Health 
Agencies  (HHAs)  must  meet  to 
participate  in  the  Medicare  program. 
The  requirements  focus  on  the  actual 
care  delivered  to  patients  by  HHAs, 
reflect  an  interdisciplinary  view  of 
patient  care,  allow  HHAs  greater 
flexibility  in  meeting  quality  standards, 
and  eliminate  unnecessary  procedural 
requirements.  These  changes  are  an 
integral  part  of  our  efforts  to  achieve 
broad-based  improvements  and 
measurements  of  the  quality  of  care 
furnished  through  Federal  programs 
while  at  the  same  time  reducing 
procedural  burdens  on  providers. 


Timetable: 

Action  Date  FR  Cite 

NPRM  03/10/97  62  FR  11 005 

NPRM  Comment  06/09/97 

Period  End 

Second  NPRM  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Agency  Contact:  Commander  Mercedes 
Benitez-McCrary,  Health  Insurance 
Specialist,  Department  of  Health  and 
Human  Services,  Centers  for  Medicare 
&  Medicaid  Services,  Clinical  Standards 
Group,  Mailstop  S3— 05-14,  7500 
Security  Boulevard,  Baltimore,  MD 
21244  ' 

Phone:  410  786-5716 
Email: 

mercedes.benitezmccrary@cnis.hhs.gov 
RIN:  0938-AG81 


342.  ELECTRONIC  CLAIMS 
ATTACHMENTS  STANDARDS 
(CMS-0050-IFC) 

Legal  Authority:  42  USC 

1320d-2(a)(2)(B) 


Abstract:  This  rule  sets  forth  electronic 
standards  for  health  care  claims 
attachments.  The  standards  are  required 
by  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996.  They  will 
be  used  to  transmit  clinical  or 
administrative  data  for  claims 
adjudication  purposes. 

Timetable: 

Action  Date  FR  Cite 

NPRM  09/23/05  70  FR  55989 

Interim  Final  Rule  To  Be  Determined 

Regulatory  Flexibility  Anaiysis 
Required:  Yes 

Agency  Contact:  Elizabeth  Holland, 
Health  Insurance  Specialist, 

Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  Office  of  E-Health 
Standards  and  Services,  Mailstop 
S2-26-17,  7500  Security  Boulevard, 
Baltimore,  MD  21244 
Phone:  410  786-1309 
Email:  elizabeth.holland@cms.hhs.gov, 

RIN:  0938-AK62 
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343.  SURETY  BOND  REQUIREMENT 
FOR  SUPPLIERS  OF  DURABLE 
MEDICAL  EQUIPMENT, 

PROSTHETICS,  ORTHOTICS,  AND 
SUPPLIES  (DMEPOS)  (CMS-6006-F) 
(SECTION  610  REVIEW) 

Legal  Authority:  sec  4312(a)  of  BBA  of 
1907 

Abstract:  This  rule  implements  section 
4312(a)  of  the  Balanced  Budget  Act  of 
1997,  which  requires  a  Medicare 
supplier  of  durable  medical  equipment 
(DME)  to  furnish  CMS  with  a  surety 
bond. 

Timetable: 

Action  Date  FR  Cite 

NPRM  08/01/07  72  FR  42001 

NPRM  Comment  10/01/07 

Period  End 

Final  Action  08/00/1 0 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Frank  Whelan,  Health 
Insurance  Specialist,  Department  of 
Health  and  Human  Services,  Centers  for 
Medicare  &  Medicaid  Services,  Office 
of  Financial  Management,  Mailstop 
C3-02-16,  7500  Security  Boulevard, 
Baltimore,  MD  21244 
Phone:  410  786-1302 
Email:  frank.whelan@cms.hhs.gov 

RiN:  0938-AO84 


344.  REVISIONS  TO  PAYMENT 
POLICIES  UNDER  THE  PHYSICIAN 
FEE  SCHEDULE  FOR  CY  2009 
(CMS-1403-FC) 

Legal  Authority:  Social  Security  Act, 
sec  1102;  Social  Security  Act,  sec  1871 


Abstract:  This  major  rule  makes 
changes  affecting  Medicare  Part  B 
payment  to  physicians  and  other  Part 
B  suppliers. 

Timetable: 

Action  Date  FR  Cite 

NPRM  07/07/08  73  FR  38502 

NPRM  Comment  08/29/08 

Period  End 

Final  Action  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Diane  Milstead, 
Health  Insurance  Specialist, 

Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  Mailstop  C4-03-06, 
7500  Security  Boulevard,  Baltimore, 
MD  21244 

Phone:  410  786-3355 

Email:  diane.milstead@cms.hhs.gov 

RIN:  0938-AP18 


345.  CHANGES  TO  LONG  TERM  CARE 
PROSPECTIVE  PAYMENT  SYSTEM 
BASED  ON  SPECIFIC  PROVISIONS  IN 
THE  MEDICARE,  MEDICAID,  AND 
SCHIP  EXTENSION  ACT  OF  2007 
(CMS-1493-F) 

Legal  Authority:  Provisions  of  sec  114 
of  PL  110-173  (MMSE  Act  of  2007); 
sec  1886  (d)  of  the  Social  Security  Act 
as  amended  by  sec  114  of  PL  110—173 
(MMSE  Act  of  2007) 

Abstract:  This  rule  implements 
provisions  of  the  Medicare,  Medicaid, 
and  SCHIP  Extension  Act  of  2007 
relating  to  long-term  care  hospitals.  In 
addition  to  amending  section  1861  of 
the  Act  with  a  new  definition  of 


LTCHs,  this  rule  includes  provisions 
that  are  effective  on  the  date  of 
enactment  (December  29,  2007). 
Specifically,  the  statute  imposes  a  3- 
year  delay  in  implementation  of  certain 
payment  policies  that  set  percentage 
thresholds  for  LTCH  patients  admitted 
from  certain  referring  hospitals  and 
raises  the  percentage  threshold  for 
those  LTCHs  unaffected  by  the  3-year 
delay.  The  legislation  imposes  the  same 
3-year  delay  on  the  implementation  of 
a  particular  payment  adjustment  for 
short-stay  patients  and  also  for  the 
possible  application  of  a  one-time 
adjustment  to  the  standard  Federal  rate. 
The  statute  also  required  a  change  in 
the  Federal  rate  for  RY  2008,  (effective 
April  1,  2008).  Additionally,  the  statute 
created  a  3-year  moratorium  on  the 
establishment  of  new  LTCHs  and  LTCH 
satellites  and  on  bed  expansion  in 
existing  LTCHs,  subject  to  significant 
exceptions. 

Timetable: 

Action  Date  FR  Cite 

Interim  Final  Rule  05/06/08  73  FR  24871 

Interim  Final  Rule  05/22/08  73  FR  29699 

Final  Action  05/00/1 1 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Tzvi  Hefter,  Director, 
Division  of  Acute  Care  &  Ambulatory 
Policy  Group,  Department  of  Healtlj 
and  Human  Services,  Centers  for 
Medicare  &  Medicaid  Services, 

Mailstop  C4-08-06,  7500  Security 
Boulevard,  Baltimore,  MD  21244 
Phone:  410  786-4487 
Email:  tzvi.hefter@cms.hhs.gov 

RIN:  0938-AP33 


Department  of  Health  and  Human  Services  (HHS)  Completed  Actions 

Centers  for  Medicare  &  Medicaid  Services  (CMS) 


346.  MEDICARE  AND  MEDICAID 
PROGRAMS;  HOSPICE  CARE 
CONDITIONS  OF  PARTICIPATION 
(CMS-3844-F)  (COMPLETION  OF  A 
SECTION  610  REVIEW) 

Legal  Authority:  42  USC  1302;  42  USC 
1395hh 

Abstract:  This  final  rule  is  a  regulatory 
reform  initiative  that  revises  existing 
conditions  of  participation  that 
hospices  must  meet  to  participate  in 
the  Medicare  and  Medicaid  programs. 
The  requirements  focus  on  the  actual 
care  delivered  to  patients  and  patients’ 


families  by  hospices  and  the  results  of 
that  care,  reflect  an  interdisciplinary 
view  of  patient  care,  and  allow 
hospices  greater  flexibility  in  meeting 
quality  standards.  The.se  changes  are  ah 
integral  part  of  our  efforts  to  achieve 
broad-based  improvements  and 
measurements  of  the  quality  of  care 
furnished  through  Federal  programs 
while  at  the  same  time  reducing 
procedural  burdens  on  providers. 


Timetable: 

Action  Date  FR  Cite 

NPRM  05/27/05  70  FR  30840 

Final  Action  06/05/08  73  FR  32087 

Regulatory  Flexibility  Analysis 
Required:  No 

Agency  Contact:  Mary'  Rossi-Coajou, 
Health  Insurance  Specialist, 

Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  Clinical  Standards 
Group,  Mailstop  S3-02-01,  7500 
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Completed  Actions 


Security  Boulevard,  Baltimore,  MD  ' 
21244 

Phone:  410  786-6051 

Email:  mary.rossicoajou@cms.hhs.gov 

Danielle  Shearer,  Health  Insurance 
Specialist,  Department  of  Health  and 
Human  Services,  Centers  for  Medicare 
&  Medicaid  Services,  Clinical  Standards 
Group,  Mailstop  S3-02-01,  7500 
Security  Boulevard,  Baltimore,  MD 
21244 

Phone:  410  786-6617 

Email:  danielle.shearer@cms.hhs.gov 

PIN:  0938-AH27 


347.  INPATIENT  PSYCHIATRIC 
FACILITY  PROSPECTIVE  PAYMENT 
SYSTEM— UPDATE  FOR  RATE  YEAR 
BEGINNING  JULY  1,  2008  (RY  2009) 
(CMS-1401-N) 

Legal  Authority:  PL  106-113,  sec  124 
BBRA 

Abstract:  This  notice  updates  the 
Inpatient  Psychiatric  Facility 
Prospective  Payment  Svstem  for  rate 
year  (RY)  2009. 

Completed: 

Reason  Date  FR  Cite 

Notice  05/07/08  73  FR  25709 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Janet  Samen 

Phone:  410  786-4533 

Email:  janet.samen@cms.hhs.gov 

RIN:  0938-AO92 


348.  PROSPECTIVE  PAYMENT 
SYSTEM  FOR  LONG-TERM  CARE 
HOSPITALS  RY  2009:  ANNUAL 
PAYMENT  RATE  UPDATES 
(CMS-1393-F) 

Legal  Authority:  sec  123  PL  106-113; 
sec  307(b)  PL  106-554;  sec  114  of  PL 
110-173 

Abstract:  This  major  rule  finalizes 
changes  to  the  Medicare  long-term  care 
hospitals  (LTCH)  prospective  payment 
system  (PPS)  and  updates  the  payment 
rates  for  rate  year  (RY)  2009. 

Completed: 

Reason  Date  FR  Cite 

Final  Action  05/09/08  73  FR  26788 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Michele  Hudson 

Phone:  410  786-5490 

Email:  michele.hudson@cms.hhs.gov 

RIN:  0938-AO94 


349.  PROSPECTIVE  PAYMENT 
SYSTEM  AND  CONSOLIDATED 
BILLING  FOR  SKILLED  NURSING 
FACILITIES— UPDATE  FOR  FY  2009 
(CMS-1534-F) 

Legal  Authority:  Social  Security  Act,  • 
sec  1886(e) 

Abstract:  This  major  rule  updates  the 
payment  rates  used  under  the  Skilled 
Nursing  Facilities  Prospective  Payment 
System  beginning  October  1,  2008. 


Completed: 

Reason  Date  FR  Cite 

NPRM  05/07/08  73  FR  2591 8 

Final  Action  08/08/08  73  FR  4641 5 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Bill  Ullman 
Phone:  410  786-5667 
Email:  bill.ullman@cms.hhs.gov 

RIN:  0938-APll 


350.  HOSPICE  WAGE  INDEX  FOR  FY 
2009  (CMS-1548-F) 

Legal  Authority:  42  USC  I8l4(i)(l)  and 
1814(i)(2) 

Abstract:  This  rule  updates  the  annual 
hospice  wage  index  for  FY  2009.  The 
wage  index  is  used  to  reflect  local 
differences  in  wage  levels. 

Completed: 

Reason  Date  FR  Cite 

NPRM  05/01/08  73  FR  24000 

Final  Action  08/08/08  73  FR  46463 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Terri  Deutsch 

Phone:  410  786-9462 

Email:  terri.deutsch@cms.hhs.gov 

RIN:  0938-AP14 

[FR  Doc.  E8-21191  Filed  11-21-08;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Office  of  the  Secretary 

6  CFR  Chs.  I  and  II 

[DHS  Docket  No.  OGC-RP-04-001] 

Unified  Agenda  of  Federal  Regulatory 
and  Deregulatory  Actions 

AGENCY:  Office  of  the  Secretary,  DHS. 
ACTION:  Semiannual  regulatory  agenda. 

SUMMARY:  This  regulatory  agenda  is  a 
semiannual  summary  of  all  current  and 
projected  rulemakings,  reviews  of 
existing  regulations,  and  completed 
actions  of  the  Department  of  Homeland 
Security  (DHS)  and  its  component 
agencies  and  divisions.  This  agenda 
provides  the  public  with  information 
about  DHS’s  regulatory  activity.  DHS 
expects  that  this  information  will  enable 
the  public  to  be  more  aware  of  and 
effectively  participate  in  the 
Department’s  regulatory  activity.  The 
public  also  is  invited  to  submit 
comments  on  any  aspect  of  this  agenda. 

FOR  FURTHER  INFORMATION  CONTACT: 

General 

Please  direct  all  comments  and 
inquiries  on  the  agenda  in  general  to  the 
Regulatory  Affairs  Division,  Office  of 
the  General  Counsel,  Department  of 
Homeland  Security,  Washington,  DC 
20528. 

Specific 


Please  direct  specific  comments  and 
inquiries  on  individual  regulatory 
actions  identified  in  this  agenda  to  the 
individual  listed  in  the  summary  of  the 
regulation  as  the  point  of  contact  for 
that  regulatory  action. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  given  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354, 
September  19, 1980)  and  Executive 
Order  (E.O.)  12866,  “Regulatory 
Planning  and  Review”  (September  30, 
1993),  which  require  the  publication  of 
a  semiannual  agenda  of  regulations  by 
the  Department.  The  regulatory  agenda 
is  a  semiannual  summary  of  all  current 
and  projected  rulemakings,  as  well  as 
actions  completed  since  the  publication 
of  the  last  regulatory  agenda  for  the 
Department.  DHS’  last  semiannual 
regulatory  agenda  was  published  on 
May  5,  2008  at  73  FR  24700. 

Beginning  with  the  fall  2007  edition, 
the  Internet  will  be  the  basic  means  for 
disseminating  the  Unified  Agenda.  The 
complete  Unified  Agenda  will  be 
available  online  at  www.reginfo.gov,  in 
a  format  that  offers  users  a  greatly 
enhanced  ability  to  obtain  information 
from  the  Agenda  database. 

Because  publication  in  the  Federal 
Register  is  mandated  for  the  regulatory 
flexibility  agendas  required  by  the  * 
Regulatory  Flexibility  Act  (5  U.S.C. 

602),  DHS’s  printed  agenda  entries 
include  regulatory  actions  that  are  in  the 
Department’s  regulatory  flexibility 
agenda,  in  accordance  with  the 


Regulatory  Flexibility  Act,  because  they 
are  likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Printing  of  these  entries  is 
limited  to  fields  that  contain 
information  required  by  the  Regulatory 
Flexibility  Act’s  Agenda  requirements. 
Additional  information  on  these  entries 
is  available  in  the  Unified  Agenda 
published  on  the  Internet.  In  addition, 
for  fall  editions  of  the  Agenda,  the  entire 
regulatory  plan  will  continue  to  be 
printed  in  the  Federal  Register,  as  in 
past  years,  including  DHS’s  regulatory 
plan. 

In  September  2005,  DHS  joined  the 
Environmental  Protection  Agency 
Federal  Partner  online  electronic 
Federal  Docket  Management  System 
(FDMS)  located  at  www.regulations.gov; 
with  the  exception  of  the  Coast  Guard 
and  TSA,  who  remained  with  the 
Department  of  Transportation’s  (DOT) 
electronic  Docketing  Management 
System.  Effective  October  1,  2007,  the 
Coast  Guard  and  TSA  have  fully 
migrated  to  FDMS,  ensuring  that  all 
DHS  regulatory  actions  subject  to  public 
comment  are  now  available  on 
www.regulations.gov. 

The  semiannual  agenda  of  the 
Department  conforms  to  the  Unified 
Agenda  format  developed  by  the 
Regulatory  Information  Service  Center. 

Dated:  September  5,  2008. 

Mary  Kate  Whalen, 

Associate  General  Counsel  for  Regulatory 
Affairs. 


Office  of  the  Secretary — Completed  Actions 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

351 

Revision  of  Department  of  Homeland  Security  Acquisition  Regulation;  Technical  Amendments;  HSAR  Case  2008- 
0001  (Completion  of  a  Section  610  Review) . . . 

1601-AA51 

U.S.  Citizenship  and  Immigration  Sen/ices — Proposed  Rule  Stage 

Sequence 

Number 

Titie 

Regulation 

Identifier 

Number 

352 

Employment  Based  Immigrants — Elimination  of  Beneficiary  Substitution  on  Approved  Labor  Certifications  and  Va¬ 
lidity  Period  of  Approved  Labor  Certifications  . 

1615-AB34 
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U.S.  Coast  Guard — Proposed  Rule  Stage 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

353 

Claims  Procedures  Under  the  Oil  Pollution  Act  of  1990  (USCG-2004-17697)  . 

1625-AA03 

354 

Standards  for  Living  Organisms  in  Ships’  Ballast  Water  Discharged  in  U.S.  Waters  (USCG-2001 -10486)  (Reg 

Plan  Seq  No.  54)  . 

1625-AA32 

355 

Passenger  and  Inspected  Vessel  Stability  Requirements  (USCG-2007-0030)  (Reg  Plan  Seq  No.  56) . 

1625-AB20 

References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 


U.S.  Coast  Guard — Completed  Actions 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

356 

Financial  Responsibility  for  Water  Pollution  (Vessels)  and  Limits  of  Liability  . 

1825-AA98 

U.S.  Customs  and  Border  Protection — Final  Rule  Stage 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

357 

Importer  Security  Filing  and  Additional  Carrier  Requirements  (Reg  Plan  Seq  No.  58)  . 

1651-AA70 

References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 

T ransportation  Security  Administration — Final  Rule  Stage 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

358 

Air  Cargo  Screening  (Reg  Plan  Seq  No.  71 ) . 

1652-AA64 

References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 

Transportation  Security  Administration — Long-Term  Actions 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

359 

Modification  of  the  Aviation  Security  Infrastructure  Fee  (ASIF)  (Market  Share)  . 

1652-AA43 

T ransportation  Security  Administration — Completed  Actions 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

360 

Transportation  Worker  Identification  Credential  (TWIC)  Implementation  in  the  Maritime  Sector;  Hazardous  Mate¬ 
rials  Endorsement  for  a  Commercial  Driver’s  License  . 

1652-AA41 

U.S.  Immigration  and  Customs  Enforcement — Long-Term  Actions 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

361 

Electronic  Signature  and  Storage  of  Form  1-9,  Employment  Eligibility  Verification . 

1653-AA47 

71380 


Federal  Register / Vol.  73,  No.  227 /Monday,  November  24,  2008 /Unified  Agenda 


DHS 


U.S.  Immigration  and  Customs  Enforcement — Completed  Actions 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

362 

Safe-Harbor  Procedures  for  Employers  Who  Receive  a  No-Match  Letter;  Clarification;  Initial  Regulatory  Flexibility 
Analysis . 

1653-AA50 

Federal  Emergency  Management  Agency — Proposed  Rule  Stage 

Sequence 

Number 

1 

Title 

Regulation 

Identifier 

Number 

363 

Update  of  FEMA’s  Public  Assistance  Regulations  (Reg  Plan  Seq  No.  75)  . 

1660-AA51 

References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 

Federal  Emergency  Management  Agency — Long-Term  Actions 

Sequence 

Number 

Title 

1  Regulation 
!  Identifier 
Number 

364 

1  Assistance  to  Firefighters  Grant  Program . 

1 

j  1660-AA50 

Department  of  Homeland  Security  (DHS)  Completed  Actions 

Office  of  the  Secretary  (OS) 


351.  REVISION  OF  DEPARTMENT  OF 
HOMELAND  SECURITY  ACQUISITION 
REGULATION;  TECHNICAL 
AMENDMENTS;  HSAR  CASE 
2008-0001  (COMPLETION  OF  A 
SECTION  610  REVIEW) 

Legal  Authority:  Consolidated 
Appropriations  Act  2008,  PL  110-161, 
div  E,  title  V,  sec  568 

Abstract:  This  document  makes 
technical  amendments  to  the 
Department  of  Homeland  Security 
Acquisition  Regulation  (HSAR)  to  apply 
the  Federal  Acquisition  Regulation 


(FAR)  system  and  the  HSAR  to  the 
Transportation  Security  Administration 
(TSA).  The  HSAR  previously  exempted 
the  TSA  since  it  was  authorized  to  use 
the  Federal  Aviation  Administration’s 
acquisition  management  system  to 
acquire  equipment,  supplies,  services, 
and  materials.  Other  amendments 
include  removal  of  provisions  that  have 
expired  and  a  technical  edit  oversight. 
Timetable: 

Action  Date  FR  Cite 

Final  Rule  05/27/08  73  FR  3031 7 

Final  Rule  Effective  05/27/08  73  FR  30317 


Regulatory  Flexibility  Anaiysis 
Required:  No 

Agency  Contact:  Kathy  Strouss, 
Department  of  Homeland  Security, 
Office  of  the  Chief  of  Procurement, 
Washington,  DC  20528 
Phone:  202  447-5273 
Email:  kathy.strouss@dhs.gov 

RIN:  1601-AA51 


Department  of  Homeland  Security  (DHS)  Proposed  Rule  Stage 

U.S.  Citizenship  and  Immigration  Services  (USCIS) 


352.  EMPLOYMENT  BASED 
IMMIGRANTS— ELIMINATION  OF 
BENEFICIARY  SUBSTITUTION  ON 
APPROVED  LABOR  CERTIFICATIONS 
AND  VALIDITY  PERIOD  OF 
APPROVED  LABOR  CERTIFICATIONS 

Legal  Authority:  8  USC  1101;  8  USC 
1103;  8  USC  1151;  8  USC  1153  and 
1154;  8  USC  1182;  ... 

Abstract:  DHS  and  the  Department  of 
Labor’s  Employment  and  Training 
Administration  (DOL)  are  proposing 


changes  to  reduce  the  incentives  and 
opportunities  for  fraud  and  abuse 
related  to  the  permanent  employment 
of  aliens  in  the  United  States.  DHS  is 
considering  the  elimination  of  the 
current  practice  of  allowing  the 
substitution  of  alien  beneficiaries  on 
permanent  labor  certifications,  among, 
other  options.  In  addition,  DHS  is 
proposing  to  reduce  further  the 
likelihood  of  the  submission  of 
malafide  Form  I-T40,  Immigration 
Petition  for  Alien  Worker,  w’hich  are 


employment-based  petitions  that  are 
supported  by  fraudulent  or  stale  labor 
certification  applications  for  the 
permanent  employment  of  aliens  in  the 
United  States  by  proposing  a  45-day 
period  for  employers  to  file  approved 
permanent  labor  certifications  in 
support  of  Form  1-140  petitions  with 
DHS  after  the  issuance  of  an  approved 
labor  certification  by  DOL.  - 
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Proposed  Rule  Stage 


Timetable: 

Regulatory  Flexibility  Anaiysis 

20  Massachusetts  Avenue  NW.,  2nd 

Action 

Date  FR  Cite 

Required:  Yes 

Floor,  Washington,  DC  20529 

Phone:  202  272-1522 

Email:  sophia.cox@dhs.gov 

RIN:  1615-AB34 

NPRM 

NPRM  Comment 
Period  End 

11/00/08 

12/00/08 

Agency  Contact:  Sophia  Cox, 
Department  of  Homeland  Security,  U.S. 
Citizenship  and  Immigration  Services, 

Department  of  Homeland  Security  (DHS)  Proposed  Rule  Stage 

U.S.  Coast  Guard  (USCG) 


353.  CLAIMS  PROCEDURES  UNDER 
THE  OIL  POLLUTION  ACT  OF  1990 
(USCG-2004-17697) 

Legal  Authority:  33  USC  2713  and 
2714 

Abstract:  This  rulemaking  implements 
section  1013  (Claims  Procedures)  and 
section  1014  (Designation  of  Source 
and  Advertisement)  of  the  Oil  Pollution 
Act  of  1990.  An  interim  rule  was 
published  in  1992,  and  provides  the 
basic  requirements  for  the  filing  of 
claims  for  uncompensated  removal 
costs  or  damages  resulting  from  the 
discharge  of  oil,  for  the  designation  of 
the  sources  of  the  discharge,  and  for 
the  advertisement  of  where  claims  are 
to  be  filed.  The  interim  rule  also 
includes  the  processing  of  natural 
resource  damage  (NRD)  claims.  The 
NRD  claims,  however,  were  not 
processed  until  September  25,  1997, 
when  the  Department  of  Justice  issued 
an  opinion  that  the  Oil  Spill  Liability 
Trust  Fund  (OSLTF)  is  available 
without  further  appropriation  to  pay 
trustee  NRD  claims  under  the  general 
claims  provisions  of  the  Oil  Pollution 
Act  (OP A)  of  1990,  33  U.S.C. 

2712(a)(4).  Release  of  this  more 
comprehensive  notice  of  proposed 
rulemaking  has  been  delayed  while  the 
Coast  Guard  gained  experience  on  NRD 


claims,  as  well  as  other  OPA  damages. 
This  rulemaking  supports  the  Coast 
Guard’s  strategic  goal  of  protection  of 
natural  resources. 

Market  or  Regulatory  Failure  Analysis: 
The  Oil  Pollution  Act  of  1990  (OPA 
90),  at  33  U.S.C.  2713(e),  requires 
regulations  for  the  presentation,  filing, 
processing,  settlement,  and 
adjudication  of  claims  for 
reimbursement  of  uncompensated  oil 
removal  costs  and  damages  by  the  Oil 
Spill  Liability  Trust  Fund.  On  August 
12,  1992,  the  Coast  Guard  published  an 
interim  rule  with  request  for  comments, 
at  33  CFR  part  136,  entitled  “Claims 
Under  the  Oil  Pollution  Act  of  1990” 
(57  FR  36314).  The  provisions  in  this 
rulemaking  would  address  public 
comment  on  the  interim  rule  and  assist 
claimants  in  their  preparation  of  a 
complete  OPA  90  claim.  We  believe 
that  without  this  regulation  there 
would  be  inadequate  or  asymmetric 
information  available  to  OPA  90 
claimants. 

Timetable: 

Action  Date  FR  Cite 

Interim  Rule  08/12/92  57  FR  36314 

Correction  09/09/92  57  FR  41 104 

Interim  Rule  Comment  12/10/92 
Period  End 

NPRM  06/00/09 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Benjamin  White, 
Project  Manager,  National  Pollution 
Funds  Center,  Department  of  Homeland 
Security,  U.S.  Coast  Guard,  4200 
Wilson  Boulevard,  Arlington,  VA 
22203-1804 
Phone:  202  493-6863 
Email:  benjamin.h.white@uscg.mil 

RIN:  1625-AA03 


354.  STANDARDS  FOR  LIVING 
ORGANISMS  IN  SHIPS’  BALLAST 
WATER  DISCHARGED  IN  U.S. 
WATERS  (USCG-2001 -10486) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
54  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  1625-AA32 


355.  PASSENGER  AND  INSPECTED 
VESSEL  STABILITY  REQUIREMENTS 
(USCG-2007-0030) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
56  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  1625-AB20 


Department  of  Homeland  Security  (DHS)  Completed  Actions 

U.S.  Coast  Guard  (USCG) 


356.  FINANCIAL  RESPONSIBILITY 
FOR  WATER  POLLUTION  (VESSELS) 
AND  LIMITS  OF  LIABILITY 

Legal  Authority:  33  USC  2704;  33  USC 
2716 

Abstract:  This  regulation  would  amend 
the  “Financial  Responsibility  for  Water 
Pollution  (Vessels)”  regulations  to 
reflect  the  amended  limits  of  liability 
resulting  from  enactment  of  the  Coast 
Guard  and  Maritime  Transportation  Act 
of  2006.  This  regulation  would  support 


the  Coast  Guard’s  strategic  goal  of 
protection  of  natural  resources. 

Market  or  Regulatory  Failure  Analysis: 
The  Oil  Pollution  Act  of  1990,  at  33 
U.S.C.  2716(a),  requires  regulations  to 
implement  the  requirement  for  certain 
vessels  to  establish  and  maintain 
evidence  of  financial  responsibility 
sufficient  to  meet  or  exceed  the  limits 
of  liability  found  in  33  U.S.C.  2704(a) 
(as  adjusted  from  time  to  time  pursuant 
to  33  U.S.C.  2704(d)(4)).  This 


rulemaking  adjusts  the  financial 
responsibility  applicable  amounts  to 
coincide  with  amended  limits  of 
liability  resulting  from  enactment  of  the 
Delaware  River  Protection  Act  of  2006, 
increases  certificate  of  financial 
responsibility  (COFR)  fees  to  vessel 
responsible  parties,  and  removes  an 
antiquated  documentation  carriage 
requirement.  Without  this  regulation, 
we  do  not  expect  responsible  parties 
to  internalize  the  costs  associated  with 
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the  amended  statutory  limits  of 
liability. 

Timetable: 

•  Action  Date  FR  Cite 

NPRM  02/05/08  73  FR  6642 

NPRM  Comment  05/05/08 

Period  End 

Department  of  Homeland  Security  (DHS)  Final  Rule  Stage 

U.S.  Customs  and  Border  Protection  (USCBP) 

357.  IMPORTER  SECURITY  FILING 
AND  ADDITIONAL  CARRIER 
REQUIREMENTS 

Regulatory  Plan:  This  entry  is  Seq.  No. 

58  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  1651-AA70 


Action  Date  FR  Cite 

Final  Rule  09/17/08  73  FR  53691 

Final  Rule  Effective  1 0/1 7/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Benjamin  White, 
Project  Manager,  National  Pollution 


Funds  Center,  Department  of  Homeland 

Security,  U.S.  Coast  Guard,  4200 

Wilson  Boulevard,  Arlington,  VA 

22203-1804 

Phone:  202  493-6863 

Email:  benjamin.h.white@uscg.mil 

RIN:  1625-AA98 


Department  of  Homeland  Security  (DHS)  Final  Rule  Stage 

Transportation  Security  Administration  (TSA) 

358.  AIR  CARGO  SCREENING 

Regulatory  Plan:  This  entry  is  Seq.  No. 

71  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  1652-AA64 


Department  of  Homeland  Security  (DHS)  Long-Term  Actions 

Transportation  Security  Administration  (TSA) 


359.  MODIFICATION  OF  THE 
AVIATION  SECURITY 
INFRASTRUCTURE  FEE  (ASIF) 
(MARKET  SHARE) 

Legal  Authority:  49  USC  44901;  49 
use  44940 

Abstract:  The  Transportation  Security 
Administration  will  revise  the  method 
for  apportioning  the  Aviation  Security 
Infrastructure  Fee  (ASIF)  among  air 
carriers.  The  ASIF  is  a  fee  imposed  on 
air  carriers  and  foreign  air  carriers  to 
help  pay  the  Government’s  costs  of 
providing  civil  aviation  security 
services. 

Starting  in  fiscal  year  2005,  the 
Aviation  and  Transportation  Security 
Act  (ATSA)  (Pub.  L.  107-71;  Nov.  19, 
2001),  codified  at  49  U.S.C.  44940, 
authorizes  TSA  to  change  the 
methodology  for  imposing  the  ASIF  on 
air  carriers  and  foreign  air  carriers  from 
a  system  based  on  their  2000  screening 


costs  to  a  system  based  on  market  share 
or  other  appropriate  measures. 

On  November  5,  2003,  the 
Transportation  Security  Administration 
(TSA)  published  a  notice  requesting 
comment  on  possible  changes  in  order 
to  allow  for  open  industry  and  public 
input  before  beginning  the  formal 
rulemaking  process  for  changing  this 
fee. 

TSA  sought  comments  on  issues 
regarding  how  to  impose  the  ASIF,  and 
whether,  when,  and  how  often  the 
ASIF  should  be  adjusted.  The  comment 
period  was  extended  on  the  notice  for 
an  additional  30  days,  until  February 
5,  2004.  TSA  is  considering  a  market 
share  methodology  for  implementation. 


Timetable: 

Action  Date  FR  Cite 

Notice;  Requesting  1 1 /05/03  68  FR  6261 3 
Comment- 
Imposition  of  the 
Aviation  Security 
Infrastructure  Fee 
(ASIF) 

Notice-Imposition  of  01/05/04 
ASIF;  Comment 
Period  End 

Notice-Imposition  of  12/31/03  68  FR  75611 
ASIF;  Comment 
Period  Extended 

Notice-Imposition  of  02/05/04 
ASIF;  Extended 
Comment  Period 
End 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 

Required:  Yes 

Agency  Contact:  Michael  Gambone, 

Deputy  Director,  Office  of  Revenue, 

Department  of  Homeland  Security, 

Transportation  Security  Administration, 
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Office  of  Finance  &  Administration, 
TSA-14,  HQ,  W12-319,  601  South 
Street,  Arlington,  VA  22202-4220 
Phone:  571  227-1081 
Fax:  571  227-2904 
Email:  michael.gambone@dhs.gov 

Dominick  S.  Caridi,  Director, 
Regulatory  Development  and  Business 
Analysis,  Department  of  Homeland 
Security,  Transportation  Security 


Administration,  Office  of 

Transportation  Sector  Network 

Management,  TSA-28,  HQ,  E10-410N, 

601  South  12th  Street,  Arlington,  VA 

22202-4220 

Phone:  571  227-2952 

Fax:  703  603-0302 

Email:  dominick.caridi@dhs.gov 

Linda  L.  Kent,  Sr.  Attorney,  Regulations 
Division,  Department  of  Homeland 


Security,  Transportation  Security 

Administration,  Office  of  the  Chief 

Counsel,  TSA-2,  HQ,  E12-126S,  601 

South  12th  Street,  Arlington,  VA 

22202-4220 

Phone:  571  227-2675 

Fax:  571  227-1381 

Email:  linda.kent@dhs.gov 

PIN:  1652-AA43 


Department  of  Homeland  Security  (DHS)  Completed  Actions 

Transportation  Security  Administration  (TSA) 


360.  TRANSPORTATION  WORKER 
IDENTIFICATION  CREDENTIAL  (TWIC) 
IMPLEMENTATION  IN  THE  MARITIME 
SECTOR;  HAZARDOUS  MATERIALS 
ENDORSEMENT  FOR  A  COMMERCIAL 
DRIVER’S  LICENSE 

Legal  Authority:  6  USC  469;  18  USC 
842;  18  USC  845;  46  USC  70105;  49 
USC  114;  49  USC  5103a;  49  USC 
40113;  49  USC  44903;  49  USC  46105 

Abstract:  The  Department  of  Homeland 
Security  (DHS),  through  the 
Transportation  Security  Administration 
(TSA)  and  the  United  States  Coast 
Guard  (Coast  Guard),  issued  a  final  rule 
on  January  25,  2007,  implementing 
provisions  of  the  Maritime 
Transportation  Security  Act  of  2002. 
The  rule  requires  credentialed 
merchant  mariners  and  workers  with 
unescorted  access  to  secure  areas  of 
vessels  and  facilities  to  undergo  a 
security  threat  assessment  and  receive 
a  biometric  credential,  known  as  a 
Transportation  Worker  Identification 
Credential  (TWIC).  After  enrollment  in 
a  Captain  of  the  Port  Zone  is  complete, 
persons  without  TWICs  will  not  be 
granted  unescorted  access  to  secure 
areas  at  affected  maritime  facilities  or 
on  vessels.  The  final  rule  enhances  the 
security  of  ports  by  requiring  security 
threat  assessments  of  persons  with 
unescorted  access  to  secure  areas. 

In  the  final  rule,  TSA  applies  its 
security  threat  assessment  standards 
that  apply  to  commercial  drivers 
authorized  to  transport  hazardous 
materials  to  merchant  mariners  and 
workers  who  require  unescorted  access 
to  secure  areas  on  vessels  and  at 
maritime  facilities.  To  minimize 
redundant  background  checks  of 
workers,  TSA  amended  the  threat 
assessment  standards  to  include  a 
process  by  which  TSA  determines  if  a 
background  check  conducted  by 


another  governmental  agency  is 
comparable  to  the  standards  in  this 
rule.  TSA  expanded  existing  appeal 
and  waiver  provisions  to  apply  to 
TWIC  applicants  and  air  cargo 
employees  who  undergo  a  security 
threat  assessment.  These  modifications 
include  a  process  for  the  review  of 
adverse  waiver  decisions  and  certain 
disqualification  cases  by  an 
administrative  law  judge.  TSA  also 
extends  the  time  period  in  which 
applicants  may  apply  for  an  appeal  or 
waiver.  The  rule  establishes  the  user 
fee  and  card  replacement  fee  for  the 
TWIC.  The  standard  TWIC  fee  total  is 
$132.50,  and  is  valid  for  five  years. 
Workers  with  current,  comparable 
background  checks  will  pay  a  reduced 
fee  of  $105.25.  The  cost  of  a 
replacement  TWIC,  if  the  original  is 
lost,  stolen,  or  damaged  is  $60. 

Timetable: 

Action  Date  FR  Cite 

Notice — Information  04/05/04  69  FR  1 7704 

Collection; 

Prototype  60-Day 
New  Collection 

Notice — Information  04/05/04  69  FR  17703 

Collection;  National 
Survey  60-Day  New 
Collection 

Notice — Information  07/27/04  69  FR  44675 

Collection; 

Prototype  30-Day 
New  Collection 

Notice — Information  07/27/04  69  FR  44675 

Collection;  National 
Survey  30-Day  New 
Collection 

NPRM  05/22/06  71  FR  29396 

NPRM;  Comment  07/06/06 

Period  End 

Notice— Public  05/26/06  71  FR  30352 

Meetings 

Notice — Response  to  08/21/06  71  FR  48527 

Letters  From 
Congress 


Action  Date  FR  Cite 

Final  Rule;  Request  01/25/07  72  FR  3492 

for  Comments 

Final  Rule;  Comment  02/26/07 
Period  End  For  Card 
Replacement  Fee 

Final  Rule  Effective  03/26/07 

Final  Rule;  Correction  02/07/07  72  FR  5632 
1 

Final  Rule;  TWIC  Fees  03/20/07  72  FR  13026 

Final  Rule;  Correction  03/26/07  72  FR  14049 
2 

Final  Rule;  OFR  03/30/07  72  FR  1 51 95 
Editorial  Correction 
to  TSA  Correction  2 

Notice;  TWIC  09/20/07  72  FR  53784 

Biometric  Reader 
Specs  and 
SmartCard 
Application 

Final  Rule;  TWIC  09/28/07  72  FR  55043 
Amendment  Fees 
and  Non-resident 
Alien  Applicants 

Notice;  TWIC  10/09/07  72  FR  57342 

Enrollment  Date  for 
Port  of  Wilmington, 

DE 

Notice:  TWIC  10/26/07  72  FR  60871 

Enrollment  Date  for 
the  Port  of  Corpus 
Christi,  TX 

Notice:  TWIC  11/06/07  72  FR  62667 

Enrollment  Dates  - 
Ports  of  Honolulu; 

Baton  Rouge; 

Takoma;  Beaumont; 

Oakland 

Notice:  Public  Meeting  11/08/07  72  FR  63106 
on  Reader 
Hardware  and  Card 
Application 
Specifications 

Notice:  TWIC  11/13/07  72  FR  63919 

Enrollment  Dates — 

Ports  of  Houston; 

Providence; 

Chicago:  Port 
Arthur;  Savannah 
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Action  Date  FR  Cite 

Notice:  TWIG  1 1  /1 6/07  72  FR  64662 

Enrollment  Dates — 

Ports  of  Dundalk, 

MD;  Minneapolis, 

MN;  and  St.  Paul, 

MN 

Notice:  TWIG  *  11/19/07  72  FR  65054 

Enrollment  Dates — 

Ports  of  Lake 
Ghartes,  LA 

Notice:  TWIG  1 1/21/07  72  FR  65586 

Enrollment  Dates — 

Ports  of  Boston,  MA; 

Gharleston,  SG; 

Gleveland,  OH  et  al. 

Notice:^TWIG  1 1  /28/07  72  FR  6731 2 

Enrollment  Dates —  - 

Ports  of  Mobile,  AL; 

Brunswick,  GA; 

Milwaukee,  Wl;  and 
Phila.  PA 

Notice:  Information  1 2/03/07  72  FR  67945 
Gollection:  60-Day 
Renewal 

Notice:  TWIG  12/03/07  72  FR  67945 

Enrollment  Dates — 

Ports  of  Long 
Beach,  GA  and 
Indiana  Harbor,  IN 

Notice:  TWIG  12/04/07  72  FR  68174 

Enrollment  Dates — 

Ports  of  Tulsa,  OK 
and  Albany,  NY 

Notice:  TWIG  12/10/07  72  FR  69698 

Enrollment  Dates — 

Ports  of  Seattle, 

WA;  New  York/New 
Jersey;  Wilmington, 

NGetal. 

Notice:  TWIG  12/13/07  72  FR  70877 

Enrollment  Dates —  ' 

Port  of  Los 
Angeles/Long 
Beach,  GA 

Notice:  TWIG  1 2/1 4/07  72  FR  71 1 43 

Enrollment  Dates — 

Ports  of  Peoria  and 
Joliet,  IL;  Memphis, 

TN;  and  Buffalo,  NY 

Notice:  TWIG  12/26/07  72  FR  73040 

Enrollment  Dates — 

Ports  of  Hilo,  HI; 

International  Falls, 

MN;  Ontonagon,  Ml 
et  al. 

Notice:  TWIG  01/03/08  73FR496 

Enrollment  Dates — 

Ports  of  Portland, 

OR;  Victoria,  TX; 

Kahului,  Maui,  HI  et 
al. 

Notice:  TWIG  '  01/11/08  73  FR  2058 

Enrollment  Dates — 

Ports  of  Bourne, 

MA;  Green  Bay,  Wl; 

Pittsburgh,  PA  et  al. 


Action  Date  FR  Cite 

Notice:  TWIG  01/17/08  73  FR  3261 

Enrollment  Dates — 

Ports  of  Vicksburg, 

MS;  Muskegon,  Ml; 
and  Miami,  FL 

Notice:  TWIG  01/29/08  73  FR  5204 

Enrollment  Dates — 

Ports  of  Louisville, 

KY;  Ashtabula,  OH; 

Everett,  WA  et  al. 

Notice:  TWIG  02/15/08  73  FR  8893 

Enrollment  Dates — 

Ports  of  Tampa,  FL; 

Gincinnati,  OH; 

Richmond,  GA;  S. 

Louisiana,  LA 

Notice:  TWIG  02/20/08  73  FR  9347 

Enrollment  Dates — 

Ports  of  Anacortes, 

WA  and  Norfolk,  VA 

Notice:  TWIG  02/25/08  73  FR  10044 

Enrollment  Dates — 

Ports  of  Marine  Gity 
Ml;  St.  IgnaceMI; 

Palm  Beach  FL;  St. 

Louis,  MO 

Notice — Information  02/25/08  73  FR  1 0043 

Gollection;  30-Day 
Renewal  TWIG 
Program 

Notice:  TWIG  03/06/08  73  FR  12186 

Enrollment  Dates — 

Ports  of  Newport 
News,  Panama  Gity, 

SanDiego,  Gulfport, 

KeyWest  et  al 

TWIG  Gorrecting  03/12/08  73  FR  13155 
Amendments 

Notice:  TWIG  03/12/08  73  FR  13244 

Enrollment  Dates  for 
Port  of  Bangor,  ME 

Notice:  TWIG  04/04/08  73  FR  18550 

Enrollment  Dates — 

Ports  of  Ponce,  PR 
and  Laporte,  TX 

Notice:  TWIG  04/11/08  73  FR  19859 

Enrollment  Dates — 

Ports  of  Portsmouth, 

NH;  Ghattanooga, 

TN;  and  San  Juan, 

PR 

Notice:  TWIG  04/1 8/08  73  FR  21 1 49 

Enrollment  Dates — 

Ports  of  Juneau,  AK; 

Freeport,  TX; 

Anchorage,  AK  and 
Sandusky,  OH 

Notice:  TWIG  04/25/08  73  FR  22429 

Enrollment  Dates — 

Port  of  Hueneme, 

GA 

Notice:  TWIG  05/06/08  73  FR 

Enrollment  Dates —  250215 

Ports  of  Houma,  LA; 

Morgan  Gity,  LA; 

Galcite,  Ml;  San 
Francisco,  GA 


Action  Date  FR  Cite 

Notice:  TWIG  05/15/08  73  FR  28149 

Enrollment  Dates — 

Ports  of  Manatee, 

FL;  Marcus  Hook, 

PA;  Rochester,  NY; 

Greenville,  MS 

Notice:  TWIG  05/27/08  73  FR  30415 

Enrollment  Dates — 

Ports  Paulsboro  NJ; 

Paducah  KY; 

Marquette,  Ml  et  al. 

Notice:  TWIG  05/30/08  73  FR  31 132 

Enrollment  Dates — 

Ports  of  New  Haven, 

GT,  Benicia,  GA, 

Nikiski,  AK,  Ghester, 

PA  et  al. 

Notice:  TWIG  06/17/08  73  FR  34307 

Enrollment  Dates — 

Ports  of  Little  Rock, 

AR  and  Gamden,  NJ 

Notice:  TWIG  06/20/08  73  FR  35148 

Enrollment  Dates — 

Ports  of  Pasco,  WA, 

Goram,  NY  and 
Sacramento,  GA 

Notice:  TWIG  06/23/08  73  FR  35406 

Enrollment  Dates — 

Ports  of  Bridgeport, 

GT ;  New  Gastle, 

DE;  Burlington,  VT 
etal. 

Notice:  TWIG  06/26/08  73  FR  36344 

Enrollment  Dates — 

Ports  of  Longview, 

WA  and  Vancouver, 

WA 

Notice:  TWIG  06/30/08  73  FR  36888 

Enrollment  Dates — 

Ports  of  Terminal 
Island,  GA  and 
Decatur,  AL 

Notice:  TWIG  07/03/08  73  FR  38239 

Enrollment  Dates — 

Ports  of  Lafayette, 

LA;  Eureka,  GA; 

Riverhead;  NY  et  al. 

Notice:  TWIG  08/13/08  73  FR  47204 

Enrollment  Date — 

Port  of  American 
Samoa 

Notice:  TWIG  08/27/08  73  FR  50632 

Enrollment  Date — 

Port  of  Guam 

Notice:  TWIG  09/03/08  73  FR  51 501 

Enrollment  Date — 

Port  of  Saipan 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Maurine  Fanguy, 
TWIG  Project  Manager,  Department  of 
Homeland  Security,  Transportation 
Security  Administration,  Office  of 
Threat  Assessment  &  Credentialing, 
TSA-19,  HQ,  E8,  601  South  12th  Street, 
Arlington,  VA  22202-4220 
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Completed  Actions 


Phone:  571  227-3741 

Email:  maurine.fanguy@dhs.gov 

Christine  Beyer,  Assistant  Chief 
Counsel,  Regulations  Division, 


Department  of  Homeland  Security,  Phone:  571  227-2657 

Transportation  Security  Administration,  Email:  christine.beyer@dhs.gov 
Office  of  the  Chief  Counsel,  TSA-2, 

HQ,  E12-336N,  601  South  12th  Street,  RIN:  1652-AA41 
Arlington,  VA  22202-4220 


Department  of  Homeland  Security  (DHS) 

U.S.  Immigration  and  Customs  Enforcement  (USICE) 


Long-Term  Actions 


361.  ELECTRONIC  SIGNATURE  AND 
STORAGE  OF  FORM  I-9, 
EMPLOYMENT  ELIGIBILITY 
VERIFICATION 

Legal  Authority:  8  USC  1101;  8  USC 
1103;  8  USC  1324a;  8  CFR  2 

Abstract:  This  interim  rule  amends 
Department  of  Homeland  Security 
(DHS)  regulations  to  provide  that 
employers  and  recruiters  or  referrers  for 
a  fee  required  to  complete  and  retain 
Forms  1-9,  Employment  Eligibility 
Verification,  may  sign  and  retain  these 
forms  electronically.  This  rule 
implements  statutory  changes  to  the 


Form  1-9  retention  requirement  that 
President  George  W.  Bush  signed  into 
law  on  October  30,  2004.  In 
implementing  these  changes,  this  rule 
sets  standards  for  electronic  signatures 
and  the  electronic  retention  of  the  Form 
1-9. 

Timetable: 

Action  Date  FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 
Effective 


06/15/06  71  FR  34510 
06/15/06 


Interim  Final  Rule  08/14/06 
Comment  Period 
End 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Joe  Jeronimo, 
Department  of  Homeland  Security,  U.S. 
Immigration  and  Customs  Enforcement, 
500  12th  Street  SW.,  Washington,  DC 
20024 

Phone:  202  732-3978 
RIN:  1653-AA47 


Department  of  Homeland  Security  (DHS) 

U.S.  Immigration  and  Customs  Enforcement  (USICE) 


Completed  Actions 


362.  SAFE-HARBOR  PROCEDURES 
FOR  EMPLOYERS  WHO  RECEIVE  A 
NO-MATCH  LETTER;  CLARIFICATION; 
INITIAL  REGULATORY  FLEXIBILITY 
ANALYSIS 

Legal  Authority:  8  USC  1101;  8  USC 
1103;  8  USC  1324a 

Abstract:  This  final  supplemental  rule 
will  provide  a  “safe  harbor”  from 
liability  under  section  274A  of  the 
Immigration  and  Nationality  Act  for 
employers  that  follow  certain 
procedures  after  receiving  a  notice — 
either  a  “no-match  letter”  from  the 
Social  Security  Administration  (SSA), 


or  a  “notice  of  suspect  document”  from 
DHS — that  casts  doubt  on  the 
employment  eligibility  of  their 
employees. 

Timetable: 

Action  Date  FR  Cite 


NPRM  06/14/06  71  FR  34281 

NPRM  Comment  08/14/06 
Period  End 

Final  Rule  08/15/07  72  FR  45611 

Supplemental  NPRM  03/26/08  73  FR  15944 
Supplemental  NPRM  04/25/08 
Comment  Period 
End 


Hr'  '■ 


Supplemental  Final  1 0/28/08  73  FR  63843 
Rule 

Final  Rule  Effective  10/28/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Joe  Jeronimo, 
Department  of  Homeland  Security,  U.S. 
Immigration  and  Customs  Enforcement, 
500  12th  Street  SW.,  Washington,  DC 
20024 

Phone:  202  732-3978 
RIN:  1653-AA50 


■  t. . 


Department  of  Homeland  Security  (DHS) 

Federal  Emergency  Management  Agency  (FEMA) 

Proposed  Rule  Stage 

363.  UPDATE  OF  FEMA’S  PUBLIC 

ASSISTANCE  REGULATIONS 

Regulatory  Plan:  This  entry  is  Seq.  No. 

75  in  part  II  of  this  issue  of  the  Federal 

Register. 

RIN:  1660-AA51 

i 

! 

- 
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Department  of  Homeland  Security  (DHS)  Long-Term  Actions 

Federal  Emergency  Management  Agency  (FEMA) 


364.  ASSISTANCE  TO  FIREFIGHTERS 
GRANT  PROGRAM 

Legal  Authority:  Federal  Fire 
Prevention  and  Control  Act  of  1974  (15 
use  2229)  as  amended. 

Abstract:  To  update  existing  guidance 
on  grants  made  directly  to  fire 
departments  and  non-affiliated 
emergency  medical  service  (EMS) 
organizations  of  a  State  for  the  purpose 
of  enhancing  their  ability  to  protect  the 
health  and  safety  of  the  public  as  well 
as  that  of  firefighting  personnel  facing 


fire  and  fire-related  hazards,  and  on 
grants  made  to  eligible  organizations 
and  fire  departments  for  fire  prevention 
and  firefighter  safety  research  activities. 

Timetable: 

Action  Date  FR  Cite 

NPRM  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Brian  Cowan, 
Director,  Assistance  to  Firefighters 


Program  Office,  Department  of 
Homeland  Security,  Federal  Emergency 
Management  Agency,  5th  floor 
Techworld  Building,  500  C  Street  SW., 
Washington,  DC  20472 
Phone:  202  786-9790 
Fax:  202  786-9938 
Email:  firegrants@dhs.gov 

RIN:  1660-AA50 

[FR  Doc.  E8-21215  Filed  11-21-08;  8:45  am] 
BILUNG  CODE  4410-10-S 
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DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT  (HUD) 


DEPARTMENT  OF  HOUSING  AND  ' 
URBAN  DEVELOPMENT 

24  CFR  Subtitles  A  and  B 

[Docket  No.  FR-5205-N-02] 

Semiannual  Regulatory  Agenda 

AGENCY:  Department  of  Housing  and 
Urban  Development. 

ACTION:  Semiannual  regulatory  agenda. 


SUMMARY:  In  accordance  with  section 
4(b)  of  Executive  Order  12866 
“Regulatory  Planning  and  Review,” 

HUD  is  publishing  its  agenda  of 
regulations  already  issued  or  that  are 
expected  to  be  issued  during  the  next 
several  months.  The  agenda  also 
includes  rules  currently  in  effect  that 
are  under  review  and  describes  those 
regulations  that  may  affect  small 
entities,  as  required  by  section  602  of 
the  Regulatory  Flexibility  Act.  The 
purpose  of  publication  of  the  agenda  is 
to  encourage  more  effective  public 
participation  in  the  regulatory  process 
by  providing  the  public  with  advance 
information  about  pending  regulatory 
activities. 

FOR  FURTHER  INFORMATION  CONTACT: 

Aaron  Santa  Anna,  Assistant  General 
Counsel  for  Regulations,  Office  of 
General  Counsel,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street  SW.,  Room  10276, 
Washington,  DC  20410-0500;  telephone 
number  202-708-3055.  (This  is  not  a 
toll-free  number.)  A 

telecommunications  device  for  hearing- 
and  speech-impaired  individuals  (TTY) 
is  available  at  800-877-8339  (Federal 
Information  Relay  Service). 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866  “Regulatory 
Planning  and  Review”  (58  FR  51735) 
requires  each  department  or  agency  to 
prepare  semiannually  an  agenda  of:  (1) 
regulations  that  the  department  or 
agency  has  issued  or  expects  to  issue 
and  (2)  rules  currently  in  effect  that  are 
under  departmental  or  agency  review. 
The  Regulatory  Flexibility  Act  (5  U.S.C. 
601  to  612)  requires  each  department  or 
agency  to  publish  semiannually  a 
regulatory  agenda  of  rules  expected  to 
be  proposed  or  promulgated  that  are 
likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of 
“small  entities,”  meaning  small 
businesses,  small  organizations,  or  small 
governmental  jurisdictions.  Executive 


Order  12866  and  the  Regulatory 
Flexibility  Act  permit  incorporation  of 
the  agenda  required  by  these  two 
authorities  with  any  other  prescribed 
agenda. 

HUD’s  regulatory  agenda  combines 
the  information  required  by  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act.  In  addition,  HUD’s 
regulatory  agenda  contains  certain 
information  not  required  by  either  the 
Executive  order  or  by  the  Regulatory 
Flexibility  Act  that  the  Department 
considers  useful,  both  to  better  inform 
the  public  and  to  enhance  the 
Department’s  own  inventory  control 
over  its  body  of  regulations.  As  was  the 
case  with  the  fall  2007  edition  of  HUD’s 
regulatory  agenda,  the  Internet  will  be 
the  basic  means  for  disseminating  the 
fall  2008  Unified  Agenda.  The  complete 
Unified  Agenda  will  be  available  online 
at  www.reginfo.gov,  in  a  format  that 
offers  users  a  greatly  enhanced  ability  to 
obtain  information  from  the  Agenda 
database.  Because  publication  in  the 
Federal  Register  is  mandated  for  the 
regulatory  flexibility  agendas  by  the 
Regulatory  Flexibility  Act  (5  U.S.C. 

602),  the  Department’s  published 
agenda  entries  include  only; 

(1)  Rules  that  are  in  the  Department’s 
regulatory  flexibility  agenda,  in 
accordance  with  the  Regulatory 
Flexibility  Act,  because  they  are  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities;  and 

(2)  Rules  that  the  Department  has 
identified  for  periodic  review  under 
section  610  of  the  Regulatory  Flexibility 
Act. 

Publication  of  these  entries  is  limited 
to  fields  that  contain  information 
required  by  the  Regulatory  Flexibility 
Act’s  Agenda  requirements.  Additional 
information  on  these  entries  is  available 
in  the  Unified  Agenda  published  online 
at  www.reginfo.gov.  In  addition,  for  fall 
editions  of  the  Unified  Agenda,  the 
entire  Regulatory  Plan  will  continue  to 
be  printed  in  the  Federal  Register,  as  in 
past  years,  including  the  Department’s 
regulatory  plan. 

The  Department  is  subject  to  certain 
rulemaking  requirements  set  forth  in  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3531  et 
seq.).  Section  7(o)  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3535(o))  requires  that  the 
Secretary  transmit  to  the  congressional 


committees  having  jurisdictional 
oversight  of  HUD  (the  Senate  Committee 
on  Banking,  Housing,  and  Urban  Affairs, 
and  the  House  Committee  on  Financial 
Services),  a  semiannual  agenda  of  all 
rules  or  regulations  that  are  under 
development  or  review  by  the 
Department.  A  rule  appearing  on  the 
agenda  cannot  be  published  for 
comment  before  or  during  the  first  15 
calendar  days  after  transmittal  of  the 
agenda.  Section  7(o)  provides  that  if, 
within  that  period,  either  committee 
notifies  the  Secretary  that  it  intends  to 
review  any  rule  or  regulation  that 
appears  on  the  agenda,  the  Secretary 
must  submit  to  both  committees  a  copy 
of  the  rule  or  regulation,  in  the  form  that 
it  is  intended  to  be  proposed,  at  least  15 
calendar  days  before  it  is  to  be 
published  for  comment.  The  semiannual 
agenda  posted  on  www.reginfo.gov  is 
the  agenda  transmitted  to  the 
committees  in  compliance  with  the 
above  requirements. 

HUD  has  attempted  to  list  in  this 
agenda  all  regulations  and  regulatory 
reviews  pending  at  the  time  of 
publication,  except  for  minor  and 
routine  or  repetitive  actions,  but  some 
may  have  been  inadvertently  omitted,  or 
may  have  arisen  too  late  to  be  included 
in  the  published  agenda.  There  is  no 
legal  significance  to  the  omission  of  an 
item  from  this  agenda.  Also,  where  a 
date  is  provided  for  the  next  rulemaking 
action,  the  date  is  an  estimate  and  is  not 
a  commitment  to  act  on  or  by  the  date 
shown. 

In  some  cases,  HUD  has  withdrawn 
rules  that  were  placed  on  previous 
agendas  for  which  there  has  been  no 
publication  activity.  Withdrawal  of  a 
rule  does  not  necessarily  mean  that 
HUD  will  not  proceed  with  the 
rulemaking.  Withdrawal  allows  HUD  to 
assess  the  subject  matter  further  and 
determine  whether  rulemaking  in  that 
area  is  appropriate.  Following  such  an 
assessment,  the  Department  may 
determine  that  certain  rules  listed  as 
withdrawn  under  this  agenda  are 
appropriate.  If  that  determination  is 
made,  such  rules  will  be  included  in  a 
succeeding  semiannual  agenda. 

In  addition,  for  a  few  rules  that  have 
been  published  as  proposed  or  interim 
rules  and  which,  therefore,  require 
further  rulemaking,  HUD  has  identified 
the  timing  of  the  next  action  stage  as 
“undetermined.”  These  are  rules  that 
are  still  under  review  by  HUD  for  which 
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a  determination  and  timing  of  the  next  regulatory  process  by  providing  the 
action  stage  have  not  yet  been  made.  public  with  early  information  about  the 

Department’s  future  regulatory  actions, 
Since  the  purpose  of  publication  of  HUD  invites  all  interested  members  of 
the  agenda  is  to  encourage  more 
effective  public  participation  in  the 


Office  of  Housing — Final  Rule  Stage 

Sequence 

Number 

1 

Title 

Regulation 

Identifier 

Number 

365 

24  CFR  3500  Real  Estate  Settlement  Procedures  Act  (RESPA):  Simplification  and  Improvement  of  the  Process  of 
Obtaining  Home  Mortgages  and  Reducing  Consumer  Costs  (FR-5180)  (Reg  Plan  Seq  No.  78)  . 

2502-AI61 

References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 


Department  of  Housing  and  Urban  Development  (HUD)  Final  Rule  Stage 

I  Office  of  Housing  (OH) 


365.  REAL  ESTATE  SETTLEMENT 
PROCEDURES  ACT  (RESPA): 
SIMPLIFICATION  AND  IMPROVEMENT 
OF  THE  PROCESS  OF  OBTAINING 
HOME  MORTGAGES  AND  REDUCING 
CONSUMER  COSTS  (FR-5180) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
78  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  2502-AI61 

[FR  Doc.  E8-21250  Filed  11-21-08;  8:45  am] 


the  public  to  comment  on  the  rules 
listed  in  the  agenda. 

Dated:  September  2,  2008. 

Roy  A.  Bernard! , 

Deputy  Secretary. 


BILUNG  CODE  4210-67-S 


Part  Vni 

Department  of 
Justice 

Semiannual  Regulatory  Agenda 
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DEPARTMENT  OF  JUSTICE  (DOJ) 


DEPARTMENT  OF  JUSTICE 
8  CFR  Ch.  V 
21  CFR  Ch.  I 

27  CFR  Ch.  II 

28  CFR  Ch.  I,  V 

Regulatory  Agenda 
AGENCY:  Department  of  Justice. 

ACTION:  Semiannual  regulatory  agenda. 

SUMMARY:  The  Department  of  Justice  is 
publishing  its  fall  2008  regulatory 
agenda  pursuant  to  Executive  Order 
12866  “Regulatory  Planning  and 
Review,”  58  FR  51735,  and  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
sections  601  to  612  (1988). 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Hinchman,  Senior  Counsel, 
Office  of  Legal  Policy,  Department  of 
Justice,  Room  4252,  950  Pennsylvania 
Avenue  NW.,  Washington,  DC  20530, 
(202)  514-8059. 

SUPPLEMENTARY  INFORMATION:  For  this 
edition  of  the  Department  of  Justice’s 
regulatory  agenda,  the  most  important 
significant  regulatory  actions  and  a 
Statement  of  Regulatory  Priorities  are 
included  in  The  Regulatory  Plan,  which 
appears  in  both  the  online  Unified 


Agenda  and  in  part  II  of  the  Federal 
Register  that  includes  the  Unified 
Agenda. 

Beginning  with  the  fall  2007  edition, 
the  Internet  has  been  the  basic  means 
for  disseminating  the  Unified  Agenda. 
The  complete  Unified  Agenda  will  be 
available  online  at  www.reginfo.gov  in 
a  format  that  offers  users  a  greatly 
enhanced  ability  to  obtain  information 
from  the  Agenda  database. 

Because  publication  in  the  Federal 
Register  is  mandated  for  the  regulatory 
flexibility  agendas  required  by  the 
Regulatory  Flexibility  Act  (5  U.S.C. 

602),  the  Department  of  Justice’s  printed 
agenda  entries  include  only: 

(1)  Rules  that  are  in  the  Agency’s 
regulatory  flexibility  agenda,  in 
accordance  with  the  Regulatory 
Flexibility  Act,  because  they  are  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities;  and 

(2)  any  rules  that  the  Agency  has 
identified  for  periodic  review  under 
section  610  of  the  Regulatory  Flexibility 
Act. 

Printing  of  these  entries  is  limited  to 
fields  that  contain  information  required 
by  the  Regulatory  Flexibility  Act’s 
Agenda  requirements.  Additional 
information  on  these  entries  is  available 
in  the  Unified  Agenda  published  on  the 

Civil  Rights  Division — Final  Rule  Stage 


Internet.  In  addition,  for  fall  editions  of 
the  Agenda,  the  entire  Regulatory  Plan 
will  continue  to  be  printed  in  the 
Federal  Register,  as  in  past  years, 
including  the  Department  of  Justice’s 
regulatory  plan. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that,  each  year,  the  Department 
publish  a  list  of  those  regulations  that 
have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities  and  are  to  be  reviewed  under 
section  610  of  the  Act  during  the 
succeeding  12  months.  This  edition  of 
the  Department’s  regulatory  agenda 
includes  two  regulations  requiring  such 
a  review:  “Nondiscrimination  on  the 
Basis  of  Disability  in  Public 
Accommodations  and  Commercial 
Facilities”  (RIN  1190-AA44)  and 
“Nondiscrimination  on  the  Basis  of 
Disability  in  State  and  Local 
Government  Services”  (RIN  1190- 
AA46).  In  accordance  with  the  RFA, 
comments  are  specifically  invited  on 
these  regulations.  Those  comments 
should  be  addressed  to  the  contact 
persons  listed  in  the  entries  for  these 
items. 

Dated:  September  24,  2008. 

Elisebeth  C.  Cook, 

Assistant  Attorney  General,  Office  of  Legal 
Policy. 


i 

Sequence 

Number 

j 

Title 

Regulation 

Identifier 

Number 

366 

Nondiscrimination  on  the  Basis  of  Disability  in  Public  Accommodations  and  Commercial  Facilities  (Section  610 

Review)  (Reg  Plan  Seq  No.  81)  . 

1190-AA44 

367 

NoTKiiscrimination  on  the  Basis  of  Disability  in  State  and  Local  Government  Services  (Section  610  Review)  (Reg 

Plan  Seq  No.  82)  . 

1190-AA46 

References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 


Bureau  of  Alcohol,  Tobacco,  Firearms,  and  Explosives — Completed  Actions 


Sequerx:e 

Number 

Title 

Regulation 

Identifier 

Number 

368 

Commerce  in  Explosives  (Including  Explosives  in  the  Fireworks  Industry)  (Completion  of  a  Section  610  Review) 

1140-AA01 

Legal  Activities — Final  Rule  Stage 


Sequence 

Number 

Title 

1 

Regulation 

Identifier 

Number 

369 

Revised  Inspection  of  Records  Relating  to  Depiction  of  Sexually  Explicit  Performances  . . 

1105-AB18 
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Department  of  Justice  (DOJ)  Final  Rule  Stage 

Civil  Rights  Division  (CRT) 


366.  NONDISCRIMINATION  ON  THE 
BASIS  OF  DISABILITY  IN  PUBLIC 
ACCOMMODATIONS  AND 
COMMERCIAL  FACILITIES  (SECTION 
610  REVIEW) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
81  in  part  II  of  this  issue  of  the  Federal 
Register. 


367.  NONDISCRIMINATION  ON  THE 
BASIS  OF  DISABILITY  IN  STATE  AND 
LOCAL  GOVERNMENT  SERVICES 
(SECTION  610  REVIEW) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
82  in  part  II  of  this  issue  of  the  Federal 
Register. 


RIN:  1190-AA44 


RIN:  1190-AA46 


Department  of  Justice  (DOJ) 

Bureau  of  Alcohol,  Tobacco,  Firearms,  and  Explosives  (ATF) 


368.  COMMERCE  IN  EXPLOSIVES 
(INCLUDING  EXPLOSIVES  IN  THE 
FIREWORKS  INDUSTRY) 
(COMPLETION  OF  A  SECTION  610 
REVIEW) 

Legal  Authority:  18  USC  847 

Abstract:  The  Department  of  Justice  is 
amending  the  regulations  of  the  Bureau 
of  Alcohol,  Tobacco,  Firearms,  and 
Explosives  (ATF),  in  part,  pursuant  to 
the  Regulatory  Flexibility  Act,  which 
requires  an  agency  to  review  within  10 
years  of  publication,  rules  for  which  an 
agency  prepared  a  final  regulatory 
flexibility  analysis  addressing  the 
impact  of  the  rule  on  small  businesses 
or  other  small  entities.  This  rule 
amends  the  explosives  regulations 


relating  to  fireworks.  In  addition,  this 
rule  incorporates  the  provisions  of  an 
ATF  Ruling  76-18,  concerning  alternate 
construction  standards  for  storage 
facilities  for  explosive  materials.  This 
rule  also  addresses  documentation 
requirements,  various  exemptions  from 
the  explosive  regulations,  and  other 
amendments  to  the  regulations  that 
have  been  initiated  by  ATF  or  proposed 
by  members  of  the  explosives  industry. 
Timetable: 

Action  Date  FR  Cite 

General  Notice  of  01/10/97  62  FR  1386 

Regulatory  Review 

NPRM  01/29/03  68  FR  4406 

NPRM  Comment  04/29/03 

Period  End 


Completed  Actions 


Action  Date  FR  Cite 


NPRM  Comment  06/23/03  68  FR  37109 

Period  Reopened 
NPRM  Reopened  07/07/03 

Comment  Period 
End 

Withdrawn  05/07/08 

Regulatory  Flexibility  Analysis 
Required:  No 

Agency  Contact:  James  Ficaretta, 
Program  Manager,  Department  of 
Justice,  Bureau  of  Alcohol,  Tobacco, 
Firearms,  and  Explosives,  99  New  York 
Avenue  NE,  Washington,  DC  20226 
Phone:  202  648-7094 

RIN:  1140-AA01 


Department  of  Justice  (DOJ)  Final  Rule  Stage 

Legal  Activities  (LA) 


369.  REVISED  INSPECTION  OF 
RECORDS  RELATING  TO  DEPICTION 
OF  SEXUALLY  EXPLICIT 
PERFORMANCES 

Legal  Authority:  18  USC  2257;  PL 
109-248 

Abstract:  In  the  Child  Protection  and 
Obscenity  Enforcement  Act  of  1998, 
Public  Law  No.  100 — 690,  as  amended 
by  the  Child  Protection  Restoration  and 
Penalties  Enhancement  Act  of  1990, 
Public  Law  No.  101 — 647,  and  the 
Prosecutorial  Remedies  and  Other 
Tools  to  End  the  Exploitation  of 
Children  Today  Act  of  2003,  Public 
Law  No.  108 — 21,  Congress  set  forth 
requirements  at  section  2257,  title  18, 
United  States  Code,  concerning 
recordkeeping  requirements  for 
producers  of  sexually  explicit  material. 
Section  2257  of  title  18,  United  States 
Code,  specifies  steps  that  must  be  taken 


by  persons  who  produce  materials 
depicting  sexually  explicit  conduct  to 
determine  the  names  and  dates  of  birth 
of  persons  depicted  in  those  materials, 
lists  records  that  must  be  kept  by 
persons'producing  those  materials,  and 
requires  that  notices  as  to  the  location 
of  those  records  be  affixed  to  those 
materials.  28  CFR  part  75  contains 
recordkeeping  and  inspection 
requirements  implementing  section 
2257,  title  18,  United  States  Code.  On 
May  24,  2005  (70  FR  29607),  the 
Department  published  a  final  rule 
amending  these  requirements  at  28  CFR 
part  75  to  bring  the  regulations  up  to 
date  and  to  make  the  inspection 
process  effective  for  the  purposes  set 
by  Congress  in  enacting  section  2257. 

This  rule  amends  the  recordkeeping 
and  inspection  requirements  of  28  CFR 
part  75  to  account  for  changes  in  the 
underlying  statute,  18  U.S.C.  section 


2257,  made  by  the  Adam  Walsh  Child 
Protection  and  Safety  Act  of  2006. 

Timetable^ _ _ 

Action  Date  FR  Cite 

N^M  07/12/07  72  FR  38033 

NPRM  Comment  09/10/07 

Period  End 

Final  Action  12/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Andrew  Oosterbaan, 
Chief,  Child  Exploitation  and  Obscenity 
Section,  Department  of  Justice,  Suite 
600,  1400  New  York  Avenue  fW, 
Washington,  DC  20530 
Phone:  202  514-5780 
Fax:  202  514-1793 

RIN:  1105-AB18 
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DEPARTMENT  OF  LABOR  (DOL) 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

20  CFR  Chs.  I,  tv,  V,  VI,  VII,  and  IX 

29  CFR  Subtitle  A  and  Chs.  II,  IV,  V, 
XVII,  and  XXV 

30  CFR  Ch.  I 
41  CFR  Ch.  60 
48  CFR  Ch.  29 

Semiannual  Agenda  of  Regulations 
agency:  Office  of  the  Secretary,  Labor. 
action:  Semiannual  regulatory  agenda. 


SUMMARY:  This  document  sets  forth  the 
Department’s  semiannual  agenda  of 
regulations  that  have  been  selected  for 
review  or  development  during  the 
coming  year.  The  Department’s  agencies 
have  carefully  assessed  their  available 
resources  and  what  they  can  accomplish 
in  the  next  12  months  and  have  adjusted 
their  agendas  accordingly. 

The  agenda  complies  with  the 
requirements  of  both  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act.  The  agenda  lists  all  regulations  that 
are  expected  to  be  under  review  or 
development  between  October  2008  and 
October  2009,  as  well  as  those 
completed  during  thQ.past  6  months. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Franks,  Director,  Office  of 
Regulatory  Policy,  Office  of  the 
Assistant  Secretary  for  Policy,  U.S. 
Department  of  Labor,  200  Constitution 


Avenue  NW.,  Room  S-2312, 

Washington,  DC  20210;  (202)  693-5959. 

NOTE:  Information  pertaining  to  a  specific 
regulation  can  be  obtained  from  the  agency 
contact  listed  for  that  particular  regulation. 

SUPPLEMENTARY  INFORMATION:  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act  require  the  semiannual 
publication  in  the  Federal  Register  of  an 
agenda  of  regulations.  As  permitted  by 
law,  the  Department  of  Labor  is 
combining  the  publication  of  its  agendas 
under  the  Regulatory  Flexibility  Act  and 
Executive  Order  12866. 

Executive  Order  12866  became 
effective  September  30,  1993,  and,  in 
substance,  requires  the  Department  of 
Labor  to  publish  an  agenda  listing  all 
the  regulations  it  expects  to  have  under 
active  consideration  for  promulgation, 
proposal,  or  review  during  the  coming 
1-year  period.  The  fbcus  of  all 
departmental  regulatory  activity  will  be 
on  the  development  of  effective  rules 
that  advance  the  Department’s  goals  and 
that  are  understandable  and  usable  to 
the  employers  and  employees  in  all 
affected  workplaces. 

In  addition,  beginning  with  the  fall 
2007  edition,  the  Internet  will  be  the 
basic  means  for  disseminating  the 
Unified  Agenda.  The  complete  Unified 
Agenda  will  be  available  online  at 
www.reginfo.gov,  in  a  format  that  offers 
users  a  greatly  enhanced  ability  to 
obtain  information  from  the  Agenda 
database. 

The  Regulatory  Flexibility  Act,  which 
became  effective  on  January  1,  1981, 
requires  the  Department  of  Labor  to 
publish  an  agenda,  listing  all  the 
regulations  it  expects  to  propose  or 
promulgate  that  are  likely  to  have  a 
“significant  economic  impact  on  a 
substantial  number  of  small  entities”  (5 
U.S.C.  602). 


The  Regulatory  Flexibility  Act  (under 
section  610)  also  requires  agencies  to 
periodically  review  rules  “which  have 
or  will  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities”  and  to  annually  publish 
a  list  of  the  rules  that  will  be  reviewed 
during  the  succeeding  12  months.  The 
purpose  of  the  review  is  to  determine 
whether  the  rule  should  be  continued 
without  change,  amended,  or  rescinded. 

The  next  12-month  review  list  for  the 
Department  of  Labor  is  provided  below, 
and  public  comment  is  invited  on  the 
listing.  A  brief  description  of  each  rule, 
the  legal  basis  for  the  rule,  and  the 
agency  contact  are  provided  with  each 
agenda  item. 

Occupational  Safety  and  Health 
Administration 

Methylene  Chloride  (RIN  1218-AC23) 

Bloodborne  Pathogens  (RIN  1218- 
AC34) 

Employee  Benefits  Security 
Administration 

Plan  Assets-Participant  Contributions 
Regulations  (RIN  1210-ABll) 

All  interested  members  of  the  public 
are  invited  and  encouraged  to  let 
departmental  officials  know  how  our 
regulatory  efforts  can  be  improved,  and, 
of  course,  to  participate  in  and  comment 
on  the  review  or  development  of  the 
regulations  listed  on  the  agenda. 

For  this  edition  of  the  Department  of 
Labor’s  regulatory  agenda,  the  most 
important  significant  regulatory  actions 
and  a  Statement  of  Regulatory  Priorities 
are  included  in  The  Regulatory  Plan, 
which  appears  in  both  the  online 
Unified  Agenda  and  in  part  II  of  the 
Federal  Register  that  includes  the 
Unified  Agenda. 

Elaine  L.  Chao, 

Secretary  of  Labor. 


Employment  Standards  Administration — Final  Rule  Stage 


Sequence 

Number 

Title 

1 

Regulation 

Identifier 

Number 

370 

!  Labor  Organization  Annual  Financial  Reports  .... 

• 

1215-AB62 
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DOL 


Employee  Benefits  Security  Administration — Prerule  Stage 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

371 

Plan  Assets-Participant  Contributions  Regulation  (Section  610  Review)  . :. 

121&-AB11 

Employee  Benefits  Security  Administration — Final  Rule  Stage 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

372 

Amendment  of  Regulation  Relating  to  Definition  of  Plan  Assets — Participant  Contributions  . . 

1210-AB02 

Mine  Safety  and  Health  Administration — Prerule  Stage 

Sequence 

Number 

Title 

! 

Regulation 

Identifier 

Number 

373 

Explosives  and  Blasting  (Section  610  Review) . 

1219-AB62 

Occupational  Safety  and  Health  Administration — Prerule  Stage 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

374 

375 

376 

377 

378 

Occupational  Exposure  to  Crystalline  Silica  (Reg  Plan  Seq  No.  87)  . 

Occupational  Exposure  to  Beryllium  . 

Methylene  Chloride  (Section  610  Review)  . . 

Occupational  Exposure  to  Diacetyl  and  Food  Flavorings  Containing  Diacetyl  . . 

Bloodbome  Pathogens  (610  Review)  (Section  610  Review) . . . 

1218-AB70 

1218-AB76 

1218-AC23 

1218-AC33 

1218-AC34 

References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 


Occupational  Safety  and  Health  Administration — Proposed  Rule  Stage 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

379 

Confined  Spaces  in  Construction  Preventing  Suffocation/Explosions  in  Confined  Spaces . 

1218-AB47 

380 

Electric  Power  Transmission  and  Distribution;  Electrical  Protective  Equipment  . 

1218-AB67 

381 

Cranes  and  Derricks  (Reg  Plan  Seq  No.  88)  . 

1218-AC01 

References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 


Department  of  Labor  (OOL)  Final  Rule  Stage 

Employment  Standards  Administration  (ESA) 


370.  LABOR  ORGANIZATION  ANNUAL 
FINANCIAL  REPORTS 
Legal  Authority:  29  USC  431(b);  29 
use  438 

Abstract:  The  Department  of.  Labor’s 
Employment  Standards  Administration 
proposes  to  establish  standards  and 
procedures  by  which  the  Office  of 
Labor  Management  Standards,  pursuant 
to  section  208  of  the  Labor  Management 
Reporting  and  Disclosure  Act  (LMRDA), 


29  U.S.C.  438,  may  revoke  the  privilege 
of  a  labor  organization  to  file  a 
simplified  annual  financial  disclosure 
report,  Form  LM-3,  and  instead  require 
it  to  file  the  more  detailed  Form  LM- 
2.  The  Department  proposes  to  revise 
Form  LM-2.  The  proposed  revisions 
will  improve  financial  disclosure  and 
clarity  within  categories  of  receipts  and 
disbursements. 


Timetable: 

Action 

Date 

FR  Cite 

NPRM 

05/12/08 

73  FR  27346 

NPRM  Comment 

06/26/08 

Period  End 

NPRM  Comment 

07/11/08 

73  FR  3491 

Period  Extended 

Final  Rule 

01/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 


71398 


Federal  Register / Vol.  73,  No.  227 /Monday,  November  24,  2008 / Unified  Agenda 


DOL— ESA 


Final  Rule  Stage 


Agency  Contact:  Denise  Boucher, 
Director,  Office  of  Policy,  Reports  and 
Disclosure,  Department  of  Labor, 
Employment  Standards  Administration, 


200  Constitution  Avenue  NW.,  FP 
Building,  Room  N-5609,  Washington, 
DC  20210 

Phone:  202  693-1185 


TDD  Phone:  800  877-8399 

Fax:  202  693-1340 

Email:  boucher.denise@dol.gov 

RIN:  1215-AB62 


Department  of  Labor  (DOL)  Prerule  Stage 

Employee  Benefits  Security  Administration  (EBSA) 


371.  PLAN  ASSETS-PARTICIPANT 
CONTRIBUTIONS  REGULATION 
(SECTION  610  REVIEW) 

Legal  Authority:  29  USC  1135 
Abstract:  EBSA  is  conducting  a  review 
of  the  plan  assets-participant 
contributions  regulation  in  accordance 
with  the  requirements  of  section  610 
of  the  Regulatory  Flexibility  Act.  The 
review  will  cover  the  continued  need 
for  the  rule;  the  nature  of  complaints 
or  comments  received  from  the  public 
concerning  the  rule;  the  complexity  of 


the  rule;  the  extent  to  which  the  rule 
overlaps,  duplicates,  or  conflicts  with 
other  Federal  rules  and,  to  the  extent 
feasible,  with  State  and  local  rules;  and 
the  extent  to  which  technology, 
economic  conditions,  or  other  factors 
have  changed  in  industries  affected  by 
the  rule. 

Timetable: 

Action  Date  FR  Cite 

Begin  Review  03/01/06 

End  Review  12/00/08 


Department  of  Labor  (DOL) 

Employee  Benefits  Security  Administration  (EBSA) 


I  372.  AMENDMENT  OF  REGULATION 
RELATING  TO  DEFINITION  OF  PLAN 
ASSETS-PARTICIPANT 
CONTRIBUTIONS 

Legal  Authority:  29  USC  1135 
Abstract:  This  rulemaking  will  amend 
the  regulation  that  defines  when 
participant  moneys  paid  to  or  withheld 
by  an  employer  for  contribution  to  an 
employee  benefit  plan  constitute  “plan 
assets”  for  purposes  of  title  I  of  ERISA 
and  the  related  prohibited  transaction 
provisions  of  the  Internal  Revenue 
Code.  The  regulation  contains  an 


amendment  to  the  current  regulation 
that  will  establish  a  safe  harbor  period 
of  a  specified  number  of  business  days 
during  which  certain  moneys  that  a 
participant  pays  to,  or  has  withheld  by, 
an  employer  for  contribution  to  a  plan 
would  not  constitute  “plan  assets.” 

Timetable: 

Action  Date  FR  Cite 

NPRM  02/29/08  73  FR  11 072 

NPRM  Comment  04/29/08 

Period  End 

Final  Action  1 2/00/08 


Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Agency  Contact:  Melissa  R.  Dennis, 

Pension  Law  Specialist,  Department  of 
Labor,  Employee  Benefits  Security 
Administration,  200  Constitution 
Avenue  NW.,  FP  Building,  Room 
N5655,  Washington,  DC  20210 
Phone:  202  693-8500 
Fax:  202  219-7291 

RIN:  1210-ABll  t 

i 

I 


Final  Rule  Stage 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Louis  J.  Campagna, 
Chief,  Division  of  Fiduciary 
Interpretations,  Department  of  Labor, 
Employee  Benefits  Security 
Administration,  200  Constitution 
Avenue  NW.,  Room  N5655,  FP 
Building,  Washington,  DC  20210 
Phone:  202  693-8510 
Fax:  202  219-7291 

RIN:  1210-AB02 


Department  of  Labor  (DOL)  Prefule  Stage 

Mine  Safety  and  Health  Administration  (MSHA) 


!  373.  •  EXPLOSIVES  AND  BLASTING 

I  (SECTION  610  REVIEW) 

Legal  Authority:  30  USC  811 

Abstract:  MSHA  will  review  the 
existing  coal  and  metal  nonmetal 
standards  for  explosives  and  blasting  in 
view  of  advances  in  technology  and 
consistency.  The  next  action  will  be  an 
advance  notice  of  proposed  rulemaking. 


Timetable: 

Action  Date  FR  Cite 

ANPRM  05/00/09 

Regulatory  Flexibility  Analysis 
Required:  Undetermined 

Agency  Contact:  Patricia  W.  Silvey, 
Director,  Office  of  Standards, 
Regulations,  and  Variances,  Department 


of  Labor,  Mine  Safety  and  Health 

Administration,  ilOO  Wilson 

Boulevard,  Room  2350,  Arlington,  VA 

22209-3939 

Phone:  202  693-9440 

Fax:  202  693-9441 

Email:  silvey.patricia@dol.gov 

RIN:  1219-AB62 
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Department  of  Labor  (DOL)  Prerule  Stage 

Occupational  Safety  and  Health  Administration  (OSHA) 


374.  OCCUPATIONAL  EXPOSURE  TO 
CRYSTALLINE  SILICA 

Regulatory  Plan:  This  entry  is  Seq.  No. 
87  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  1218-AB70 

375.  OCCUPATIONAL  EXPOSURE  TO 
BERYLLIUM 

Legal  Authority:  29  USC  655(b);  29 
use  657 

Abstract:  In  1999  and  2001,  OSHA  was 
petitioned  to  issue  an  emergency 
temporary  standard  by  the  Paper 
Allied-Industrial,  Chemical,  and  Energy 
Workers  Union,  Public  Citizen  Health 
Research  Group,  and  others.  The 
Agency  denied  the  petitions  but  stated 
its  intent  to  begin  data  gathering  to 
collect  needed  information  on 
beryllium’s  toxicity,  risks,  and  patterns 
of  usage. 

On  November  26,  2002,  OSHA 
published  a  Request  for  Information 
(RFI)  (67  FR  70707)  to  solicit 
information  pertinent  to  occupational 
exposure  to  beryllium  including: 
Current  exposures  to  beryllium;  the 
relationship  between  exposure  to 
beryllium  and  the  development  of 
adverse  health  effects;  exposure 
assessment  and  monitoring  methods; 
exposure  control  methods;  and  medical 
surveillance.  In  addition,  the  Agency 
conducted  field  surveys  of  selected 
work  sites  to  assess  current  exposures 
and  control  methods  being  used  to 
reduce  employee  exposures  to 
beryllium.  OSHA  is  planning  to  use 
this  information  to  develop  a  proposed 
rule  addressing  occupational  exposure 
to  beryllium. 

Timetable: 

Action  Date  FR  Cite 

Request  for 
Information 
SBREFA  Report 
Completed 
Complete  Peer 
Review  of  Health 
Effects  and  Risk 
Assessment 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Dorothy  Dougherty, 
Director,  Directorate  of  Standards  and 
Guidance,  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue  NW.,  FP  Building,  Room 
N3718,  Washington,  DC  20210 


Phone:  202  693-1950 

Fax:  202  693-1678 

Email:  dougherty.dorothy@dol.gov 

RIN:  1218-AB76 

376.  METHYLENE  CHLORIDE 
(SECTION  610  REVIEW) 

Legal  Authority:  29  USC  655(b);  5  USC 
553;  5  USC  610 

Abstract:  OSHA  will  undertake  a 
review  of  the  Methylene  Chloride 
Standard  (29  CFR  1910.1052)  in 
accordance  with  the  requirements  of 
the  Regulatory  Flexibility  Act  and 
section  5  of  Executive  Order  12866. 

The  review  will  consider  the  continued 
need  for  the  rule;  whether  the  rule 
overlaps,  duplicates,  or  conflicts  with 
other  Federal,  State,  or  local 
regulations;  and  the  degree  to  which 
technology,  economic  conditions,  or 
other  factors  may  have  changed  since 
the  rule  was  evaluated. 

Timetable: 

Action  Date  FR  Cite 

Begin  Review  12/01/06 

Request  for  07/10/07  72  FR  37501 

Comments 

Comment  Period  End  10/09/07 
Reopen  Comment  01/08/08  73  FR  1299 

Period 

Comment  Period  End  03/1 0/08 
End  Review  '  05/00/09 

Regulatory  Flexibility  Analysis 
Required:  No 

Agency  Contact:  John  Smith, 
Directorate  of  Evaluation  and  Analysis, 
Department  of  Labor,-  Occupational 
Safety  and  Health  Administration,  200 
Constitution  Avenue  NW.,  FP  Building, 
Room  N  3641,  Washington,  DC  20210 
Phone:  202  693-2400 
Fax:  202  693-1641 
Email:  smith.john@dol.gov 

RIN:  1218-AC23 

377.  OCCUPATIONAL  EXPOSURE  TO 
OIACETYL  AND  FOOD  FLAVORINGS 
CONTAINING  DIACETYL 

Legal  Authority:  29  USC  655(b);  29 
USC  657 

Abstract:  On  July  26,  2006,  the  United 
Food  and  Commercial  Workers 
International  Union  (UFCW)  and  the 
International  Brotherhood  of  Teamsters 
(IBT)  petitioned  DOL  for  an  Emergency 
Temporary  Standard  (ETS)  for  all 
employees  exposed  to  diacetyl,  a  major 
component  in  artificial  butter  flavoring. 


Diacetyl  and  a  number  of  other  volatile 
organic  compounds  are  used  to 
manufacture  artificial  butter  food 
flavorings.  These  food  flavorings  are 
used  by  various  food  manufacturers  in 
a  multitude  of  food  products  including 
microwave  popcorn,  certain  bakery 
goods,  and  some  snack  foods.  OSHA 
denied  the  petition  on  September  25, 
2007,  but  has  initiated  6(b)  rulemaking. 

Evidence  from  NIOSH  and  other 
sources  indicated  that  employee 
exposure  to  diacetyl  and  food 
flavorings  containing  diacetyl  is 
associated  with  bronchiolitis  obliterans, 
a  debilitating  and  potentially  fatal 
disease  of  the  small  airways  in  the 
lung.  Severe  obstructive  airway  disease 
has  been  observed  in  the  microwave 
popcorn  industry  and  in  food  flavoring 
manufacturing  plants.  Experimental 
evidence  has  shown  that  inhalation 
exposure  to  artificial  butter  flavoring 
vapors  and  diacetyl  damaged  tissue 
lining,  the  nose,  and  airways  of  rats 
and  mice. 

Timetable: 

Action  Date  FR  Cite 

Stakeholder  Meeting  10/17/07  72  FR  54619 

ANPRM  11/00/08 

Complete  SBREFA  02/00/09 

Report 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Dorothy  Dougherty, 
Director,  Directorate  of  Standards  and 
Guidance,  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue  NW.,  FP  Building,  Room 
N3718,  Washington,  DC  20210 
Phone:  202  693-1950 
Fax:  202  693-1678 
Email:  dougherty.dorothy@dol.gov 

RIN:  1218-AC33 

378.  •  BLOODBORNE  PATHOGENS 
(610  REVIEW)  (SECTION  610  REVIEW) 
Legal  Authority:  29  USC  655  (b);  5  USC 
533;  5  USC  610 

Abstract:  OSHA  will  undertake  a 
review  of  the  Bloodborne  Pathogen 
Standard  (29  CFR  1910.1030)  in 
accordance  with  the  requirements  of 
the  Regulatory  Flexibility  Act  and 
section  5  of  Executive  Order  12866. 

The  review  will  consider  the  continued 
need  for  rule,  whether  the  rule 
overlaps,  duplicates  or  conflicts  with 
other  Federal,  State  or  local  regulations, 
and  the  degree  to  which  technology. 


11/26/02  67  FR  70707 

01/23/08 

03/00/09 
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economic  conditions  or  other  factors 
may  have  changed  since  the  rule  was 
evaluated. 

Timetable; 

Action  -  Date  FR  Cite 

Begin  Review  12/00/08 


Action  Date  FR  Cite 

Request  For  03/00/09 

Comments 

Regulatory  Flexibility  Analysis 
Required:  No 

Agency  Contact:  John  Smith, 
Directorate  of  Evaluation  and  Analysis, 


Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  200 
Constitution  Avenue  NW.,  FP  Building, 
Room  N  3641,  Washington,  DC  20210 
Phone:  202  693-2400 
Fax:  202  693-1641 
Email:  smith.john@dol.gov 

RIN:  1218-AC34 


Department  of  Labor  (DOL)  Proposed  Rule  Stage 

Occupational  Safety  and  Health  Administration  (OSHA) 


379.  CONRNED  SPACES  IN 
CONSTRUCTION  PREVENTING 
SUFFOCATION/EXPLOSIONS  IN 
CONFINED  SPACES 

Legal  Authority:  29  USC  655(b);  40 
use  333 

Abstract:  In  January  1993,  OSHA 
issued  a  general  industry  rule  to  protect 
employees  who  enter  confined  spaces 
(29  CFR  1910.146).  This  standard  does 
not  apply  to  the  construction  industry 
because  of  differences  in  the  nature  of 
the  worksite  in  the  construction 
industry.  In  discussions  with  the 
United  Steel  Workers  of  America  on  a 
settlement  agreement  for  the  general 
industry  standard,  OSHA  agreed  to 
issue  a  proposed  rule  to  extend 
confined-space  protection  to 
construction  workers  appropriate  to 
their  work  environment. 

Timetable: 

Action  Date  FR  Cite 

SBREFA  Panel  Report  1 1/24/03 
NPRM  .11/28/07  72  FR  67351 

NPRM  Comment  01/28/08 

Period  End 

NPRM  Comment  02/28/08  73  FR  3893 

Period  Extended 
Public  Hearing  07/22/08 

Close  Record  1 1  /00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Noah  Connell,  Acting 
Director,  Directorate  of  Construction, 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  200 
Constitution  Avenue  NW.,  FP  Building, 
Room  North  3467,  Washington,  DC 
20210 

Phone:  202  693-2020 
Fax:  202  693-1689 


380.  ELECTRIC  POWER 
TRANSMISSION  AND  DISTRIBUTION; 
ELECTRICAL  PROTECTIVE 
EQUIPMENT 

Legal  Authority:  29  USC  655(b);  40 
USC  333 

Abstract:  Electrical  hazards  are  a  major 
cause  of  occupational  death  in  the 
United  States.  The  annual  fatality  rate 
for  power  line  workers  is  about  50 
deaths  per  100,000  employees.  The 
construction  industry  standard 
addressing  the  safety  of  these  workers 
during  the  construction  of  electric 
power  transmission  and  distribution 
lines  is  over  30  years  old.  OSHA  has 
developed  a  revision  of  this  standard 
that  will  prevent  many  of  these 
fatalities,  add  flexibility  to  the 
standard,  and  update  and  streamline 
the  standard.  OSHA  also  intends  to 
amend  the  corresponding  standard  for 
general  industry  so  that  requirements 
for  work  performed  during  the 
maintenance  of  electric  power 
transmission  and  distribution 
installations  are  the  same  as  those  for 
similar  work  in  construction.  In 
addition,  OSHA  will  be  revising  a  few 
miscellaneous  general  industry 
requirements  primarily  affecting 
electric  transmission  and  distribution 
work,  including  provisions  on  electrical 
protective  equipment  and  foot 
protection.  This  rulemaking  also 
addresses  fall  protection  in  aerial  lifts 
for  power  generation,  transmission,  and 
distribution  work.  OSHA  published  an 
NPRM  on  June  15,  2005.  A  public 
hearing  was  held  March  6  to  14,  2006. 
OSHA  reopened  the  record  to  gather 
additional  information  on  minimum 
approach  distances. 


Timetable; 

Action 

Date 

FR  Cite 

SBREFA  Report 

06/30/03 

NPRM 

06/15/05 

70  FR  34821 

NPRM  Comment 

10/13/05 

Period  End 

Comment  Period 

10/12/05 

70  FR  59290 

Extended  to 

01/11/2006 

Public  Hearing  to  be 

10/12/05 

70  FR  59290 

held  03/06/2006 

Post-Hearing 

07/14/06 

Comment  Period 

End 

Reopen  Record 

10/22/08 

73  FR  62942 

Comment  Period  End 

11/21/08 

Close  Record 

11/21/08 

Analyze  Record 

02/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Dorothy  Dougherty, 
Director,  Directorate  of  Standards  and 
Guidance,  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue  NW.,  FP  Building;  Room 
N3718,  Washington,  DC  20210 
Phone:  202  693-1950 
Fax:  202  693-1678 
Email:  dougherty.dorothy@dol.gov 

RIN:  1218-AB67 

381.  CRANES  AND  DERRICKS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
88  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  1218-ACOl 

[FR  Doc.  E8-21258  Filed  11-21-08;  8:45  am) 
BILLING  CODE  4510-23-S 


RIN:  1218-AB47 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

14CFR  Chs.  Nil 

23  CFR  Chs.  I-III 

33  CFR  Chs.  I  and  IV 

46  CFR  Chs.  I-III 

48  CFR  Ch.  12 

49  CFR  Subtitle  A,  Chs.  I-VI  and  Chs. 
X-XII 

OST  Docket  99-5129 

Department  Regulatory  Agenda; 
Semiannual  Summary 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Semiannual  regulatory  agenda. 

SUMMARY:  The  regulatory  agenda  is  a 
semiannual  summary  of  all  current  and 
projected  rulemakings,  reviews  of 
existing  regulations,  and  completed 
actions  of  the  Department.  The  agenda 
provides  the  public  with  information 
about  the  Department  of 
Transportation’s  regulatory  activity.  It  is 
expected  that  this  information  will 
enable  the  public  to  be  more  aware  of 
and  allow  it  to  more  effectively 
participate  in  the  Department’s 
regulatory  activity.  The  public  is  also 
invited  to  submit  comments  on  any 
aspect  of  this  agenda. 

FOR  FURTHER  INFORMATION  CONTACT: 

General 

You  should  direct  all  comments  and 
inquiries  on  the  agenda  in  general  to 
Neil  R.  Eisner,  Assistant  General 
Counsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation,  1200  New  Jersey 
Avenue  SE.,  Washington,  DC  20590, 
(202)  366-4723. 

Specific 

You  should  direct  all  comments  and 
inquiries  on  particular  items  in  the 
agenda  to  the  individual  listed  for  the 
regulation  or  the  general  rulemaking 
contact  person  for  the  operating 
administration  in  Appendix  B. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  (202)  755-7687. 

Table  of  Contents 

Supplementary  Information; 


Background 

Significant/Priority  Rulemakings 

Explanation  of  Information  on  the 
Agenda 

Request  for  Comments 

Purpose 

Appendix  A — Instructions  for  Obtaining 
Copies  of  Regulatory  Documents 

Appendix  B — General  Rulemaking 
Contact  Persons 

Appendix  C — Public  Rulemaking 
Dockets 

Appendix  D — Review  Plans  for  Section 
610  and  Other  Requirements  Agenda 

SUPPLEMENTARY  INFORMATION: 
Background 

Improvement  of  our  regulations  is  a 
prime  goal  of  the  Department  of 
Transportation  (Department  or  DOT). 
There  should  be  ho  more  regulations 
than  necessary,  and.tho.se  that  are 
issued  should  be  simpler,  more 
comprehensible,  and  less  burdensome. 
Regulations  should  not  be  issued 
without  appropriate  involvement  of  the 
public;  once  issued,  they  should  be 
periodically  reviewed  and  revised,  as 
needed,  to  assure  that  they  continue  to 
meet  the  needs  for  which  they  originally 
were  designed.  To  view  additional 
information  about  the  Department  of 
Transportation’s  regulatory  activities 
online,  go  to  http://regs.dot.gov. 

To  help  the  Department  achieve  these 
goals  and  in  accordance  with  Executive 
Order  12866  “Regulatory  Planning  and 
Review’’  (58  FR  51735;  October  4,  1993) 
and  the  Departinent’s  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26,  1979),  the  Department 
prepares  a  semiannual  regulatory 
agenda.  It  summarizes  all  current  and 
projected  rulemaking,  reviews  of 
existing  regulations,  and  completed 
actions  of  the  Department.  These  are 
matters  on  which  action  has  begun  or  is 
projected  during  the  succeeding  12 
months  or  such  longer  period  as  may  be 
anticipated  or  for  which  action  has  been 
completed  since  the  last  agenda. 

The  agendas  are  based  on  reports 
submitted  by  the  offices  initiating  the 
rulemaking  and  are  reviewed  by  the 
Department  Regulations  Council.  The 
Department’s  last  agenda  was  published 
in  the  Federal  Register  on  May  5,  2008 
(73  FR  24728).  The  next  one  is 
scheduled  for  publication  in  the  Federal 
Register  in  May  2009. 

The  Internet  is  the  basic  means  for 
disseminating  the  Unified  Agenda.  The 


complete  Unified  Agenda  is  available 
online  at  www.reginfo.gov,  in  a  format 
that  offers  users  a  greatly  enhanced 
ability  to  obtain  information  fi'om  the 
Agenda  database. 

Because  publication  in  the  Federal 
Register  is  mandated  for  the  regulatory 
flexibility  agendas  required  by  the 
Regulatory  Flexibility  Act  (5  U.S.C. 

602),  dot’s  printed  agenda  entries 
include  only: 

1.  The  Agency’s  agenda  preamble; 

2.  Rules  that  are  in  the  Agency’s 
regulatory  flexibility  agenda,  in 
accordance  with  the  Regulatory 
Flexibility  Act,  because  they  are  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities;  and 

3.  Any  rules  that  the  Agency  has 
identified  for  periodic  review  under 
section  6 JO  of  the  Regulatory 
Flexibility  Act. 

Printing  of  these  entries  is  limited  to 
fields  that  contain  information  required 
by  the  Regulatory  Flexibility  Act’s 
Agenda  requirements.  These  elements 
are:  Sequence  Number;  Title;  Section 
610  Review,  if  applicable;  Legal 
Authority;  Abstract;  Timetable; 
Regulatory  Flexibility  Analysis 
Required;  Agency  Contact;  and 
Regulation  Identifier  Number  (RIN). 
Additional  information  (for  detailed  list 
see  section  heading  “Explanation  of 
Information  on  the  Agenda”)  on  these 
entries  is  available  in  the  Unified 
Agenda  published  on  the  Internet. 

Significant/Priority  Rulemakings 

The  agenda  covers  all  rules  and 
regulations  of  the  Department.  We  have 
classified  rules  as  a  DOT  agency  priority 
in  the  agenda  if  they  are,  essentially, 
very  costly,  controversial,  or  of 
substantial  public  interest  under  our 
Regulatory  Policies  and  Procedures.  All 
DOT  agency  priority  rulemaking 
documents  are  subject  to  review  by  the 
Secretary  of  Transportation.  If  the  Office 
of  Management  and  Budget  (OMB) 
decides  a  rule  is  subject  to  its  review 
under  Executive  Order  12866,  we  have 
classified  it  as  significant  in  the  agenda. 

Explanation  of  Information  on  the 
Agenda 

The  format  for  this  agenda  is  required 
by  a  fall  2008  memorandum  from  the 
Office  of  Management  and  Budget. 

First,  the  agenda  is  divided  by 
initiating  offices.  Then,  the  agenda  is 
divided  into  five  categories:  (1)  Prerule 
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stage,  (2)  proposed  rule  stage,  (3)  final 
rule  stage,  (4)  long-term  actions,  and  (5) 
completed  actions.  For  each  entry,  the 
agenda  provides  the  following 
information:  (1)  Its  “significance”;  (2)  a 
short  descriptive  title;  (3)  its  legal  basis; 
(4)  the  related  regulatory  citation  in  the 
Code  of  Federal  Regulations;  (5)  any 
legal  deadline  and,  if  so,  for  what  action 
(e.g.,  NPRM,  final  rule);  (6)  an  abstract; 
(7)  a  timetable,  including  the  earliest 
expected  date  for  a  decision  on  whether 
to  take  the  action;  (8)  whether  the 
rulemaking  will  affect  small  entities 
and/or  levels  of  government  and,  if  so, 
which  categories;  (9)  whether  a 
Regulatory  Flexibility  Act  (RFA) 
analysis  is  required  (for  rules  that  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities); 
(10)  a  listing  of  any  analyses  an  office 
will  prepare  or  has  prepared  for  the 
action  (With  minor  exceptions,  DOT 
requires  an  economic  analysis  for  all  its 
rulemakings.);  (11)  an  agency  contact 
office  or  official  who  can  provide 
further  information;  (12)  a  Regulation 
Identifier  Number  (RIN)  assigned  to 
identify  an  individual  rulemaking  in  the 
agenda  and  facilitate  tracing  further 
action  on  the  issue;  (13)  whether  the 
action  is  subject  to  the  Unfunded 
Mandates  Reform  Act;  (14)  whether  the 
action  is  subject  to  the  Energy  Act;  and 
(15)  whether  the  action  is  major  under 
the  congressional  review  provisions  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act.  If  there  is 
information  that  does  not  fit  in  the  other 
categories,  it  will  be  included  under  a 
separate  heading  entitled  “Additional 
Information.” 

For  nonsignificant  regulations  issued 
routinely  and  frequently  as  a  part  of  an 
established  body  of  technical 
requirements  (such  as  the  Federal 
Aviation  Administration’s  Airspace 
Rules),  to  keep  those  requirements 
operationally  current,  we  only  include 
the  general  category  of  the  regulations, 
the  identity  of  a  contact  office  or 
official,  and  an  indication  of  the 
expected  number  of  regulations;  we  do 
not  list  individual  regulations. 

In  the  “Timetable”  column,  we  use 
abbreviations  to  indicate  the  particular 
documents  being  considered.  ANPRM 
stands  for  Advance  Notice  of  Proposed 
Rulemaking,  SNPRM  for  Supplemental 
Notice  of  Proposed  Rulemaking,  and 
NPRM  for  Notice  of  Proposed 
Rulemaking.  Listing  a  future  date  in  this 
column  does  not  mean  we  have  made  a 
decision  to  issue  a  document;  it  is  the 


earliest  date  on  which  we  expect  to 
make  a  decision  on  whether  to  issue  it. 

In  addition,  these  dates  are  based  on 
current  schedules.  Information  received 
subsequent  to  the  issuance  of  this 
agenda  could  result  in  a  decision  not  to 
take  regulatory  action  or  in  changes  to 
proposed  publication  dates.  For 
example,  the  need  for  further  evaluation 
could  result  in  a  later  publication  date; 
evidence  of  a  greater  need  for  the 
regulation  could  result  in  an  earlier 
publication  date. 

Finally,  a  dot  (•)  preceding  an  entry 
indicates  that  the  entry  appears  in  the 
agenda  for  the  first  time. 

Request  for  Comments 

General 

Our  agenda  is  intended  primarily  for 
the  use  of  the  public.  Since  its 
inception,  we  have  made  modifications 
and  refinements  that  we  believe  provide 
the  public  with  more  helpful 
information,  as  well  as  make  the  agenda 
easier  to  use.  We  would  like  you,  the 
public,  to  make  suggestions  or 
comments  on  how  the  agenda  could  be 
further  improved. 

Reviews 

We  also  seek  your  suggestions  on 
which  of  our  existing  regulations  you 
believe  need  to  be  reviewed  to 
determine  whether  they  should  be 
revised  or  revoked.  We  particularly 
draw  your  attention  to  the  Department’s 
review  plan  in  Appendix  D. 

Regulatory  Flexibility  Act 

The  Department  is  especially 
interested  in  obtaining  information  on 
requirements  that  have  a  “significant 
economic  impact  on  a  substantial 
number  of  small  entities”  and,  therefore, 
must  be  reviewed  under  the  Regulatory 
Flexibility  Act.  If  you  have  any 
suggested  regulations,  please  submit 
them  to  us,  along  with  your  explanation 
of  why  they  should  be  reviewed. 

In  accordance  with  the  Regulatory 
Flexibility  Act,  comments  are 
specifically  invited  on  regulations  that 
we  have  targeted  for  review  under 
section  610  of  the  Act.  The  phrase 
(Section  610  Review)  appears  at  the  end 
of  the  title  for  these  reviews.  Please  .see 
Appendix  D  for  the  Department’s 
section  610  review  plans. 

Federalism 

Executive  Order  13132  requires  us  to 
develop  an  accountable  process  to 
ensure  “meaningful  and  timely  input  by 


State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implicatipns.”  “Policies 
that  have  federalism  implications”  are 
defined  in  the  Executive  order  to 
include  regulations  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
encourage  State  and  local  governments 
to  provide  us  with  information  about 
how  the  Department’s  rulemakings 
impact  them. 

Purpose 

The  Department  is  publishing  this 
regulatory  agenda  in  the  Federal 
Register  to  share  with  interested 
members  of  the  public  the  Department’s 
preliminary  expectations  regarding  its 
future  regulatory  actions.  This  should 
enable  the  public  to  be  more  aware  of 
the  Department’s  regulatory  activity  and 
should  result  in  more  effective  public 
participation.  This  publication  in  the 
Federal  Register  does  not  impose  any 
binding  obligation  on  the  Department  or 
any  of  the  offices  within  the  Department 
with  regard  to  any  specific  item  on  the 
agenda.  Regulatory  action,  in  addition  to 
the  items  listed,  is  not  precluded. 

Dated:  September  16,  2008. 

Mary  E.  Peters, 

Secretary  of  Transportation. 

Appendix  A — Instructions  for 
Obtaining  Copies  of  Regulatory 
Documents 

To  obtain  a  copy  of  a  specific 
regulatory  document  in  the  agenda,  you 
should  communicate  directly  with  the 
contact  person  listed  with  the  regulation 
at  the  address  below.  We  note  that  most 
if  not  all  such  documents,  including  the 
semiannual  agenda,  are  available 
through  the  Internet  at 
http://www.regulations.gov.  See 
Appendix  C  for  more  information. 

Federal  Highway  Administration 
(FHWA) 

(Name  of  contact  person).  Federal 
Highway  Administration,  1200  New 
Jersey  Avenue  SE.,  Washington, 

DC  20590. 

Federal  Motor  Carrier  Safety 
Administration  (FMCSA) 

(LaKisha  Pearson),  Federal  Motor 
Carrier  Safety  Administration,  1200 
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New  Jersey  Avenue  SE.,  Washington, 

DC  20590.' 

Federal  Railroad  Administration  (FRA) 

Michelle  Silva,  Docket  Clerk,  Federal 
Railroad  Administration,  1200  New 
Jersey  Avenue  SE.,  Room  W31-109, 
Washington,  DC  20590;  telephone  (202) 
493-6030. 

National  Highway  Traffic  Safety 
Administration  (NHTSA) 

(Name  of  contact  person).  National 
Highway  Traffic  Safety  Administration, 
1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590. 

Federal  Transit  Administration  (FT A] 

(Name  of  contact  person).  Federal 
Transit  Administration,  1200  New 
Jersey  Avenue  SE.,  Washington,  DC 
20590. 

Saint  Lawrence  Seaway  Development 
Corporation  (SLSDC) 

(Name  of  contact  person).  Saint 
Lawrence  Seaway  Development 
Corporation,  1200  New  Jersey  Avenue 
SE.,  Washington,  DC  20590. 

Pipeline  and  Hazardous  Materials 
Safety  Administration  (PHMSA) 

(Name  of  contact  person).  Pipeline 
and  Hazardous  Materials  Safety 
Administration  (PHMSA),  1200  New 
Jersey  Avenue  SE.,  Washington,  DC 
20590. 

Maritime  Administration  (MARAD) 

Kimberly  Lewis,  Maritime 
Administration, -1200  New  Jersey 
Avenue  SE.,  Washington,  E)C  20590, 
(202)  366-5158. 

The  Research  and  Innovative 
Technology  Administration  (RITA) 

(Name  of  contact  person).  The 
Research  and  Innovative  Technology 
Administration  (RITA), 1200  New  Jersey 
Avenue  SE.,  Washington,  DC  20590. 

Federal  Aviation  Administration  (FAA) 

To  obtain  a  copy  of  a  specific  Federal 
Aviation  Administration  (FAA) 
regulatory  document  in  the  agenda,  you 
should  communicate  directly  with  the 
contact  person  listed  with  the  regulation 
at  the  address  or  telephone  number 
listed;  access  the  FAA’s  Regulations  and 
Policies  web  page  at 
http;//www.faa.gov/ 
regulations  jjolicies/;  call  (202)  267- 
9680;  or  write  to  us  at  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1,  800  Independence  Avenue  SW., 
Washington,  DC  20591. 


Office  of  the  Secretary  (OST) 

To  obtain  a  copy  of  a  specific 
regulatory  document  or  to  receive  future 
copies  of  the  Department’s  regulatory 
agenda  write  to:  Assistant  General 
Counsel  for  Regulation  and 
Enforcement,  C-50,  Office  of  the  General 
Counsel,  Department  of  Transportation, 
1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590,  (202)  366-4723. 
Appendix  B — General  Rulemaking 
Contact  Persons 

The  following  is  a  list  of  persons  who 
can  be  contacted  within  the  Department 
for  general  information  concerning  the 
rulemaking  process  within  the  various 
operating  administrations. 

FAA  -  Rebecca  MacPherson,  Office  of 
Chief  Counsel,  Regulations  and 
Enforcement  Division,  800 
Independence  Avenue  SW.,  Room 
915A,  Washington,  DC  20591;  telephone 
(202)  267-3073. 

FHWA  -  Jennifer  Outhouse,  Office  of 
Chief  Counsel,  1200  New  Jersey  Avenue 
SE.,  Washington,  DC  20590;  telephone 
(202)  366-0761.  ^ 

FMCSA  -  Theresa  M.  Rowlett,  •  k 
Regulatory  Ombudsman,  1200  New 
)ersey  Avenue  SE.,  Washington,  DC 
20590;  telephone  (202)  366-0596. 

NHTSA  -  Steve  Wood.  Office  of  Chief 
Counsel,  1200  New  Jersey  Avenue  SE.,’ 
Washington,  DC  20590;  telephone  (202) 
366-2992. 

FRA  -  Kathryn  Shelton,  Office  of 
Chief  Counsel,  1200  New  Jersey  Avenue 
SE.,  Room  W31-214,  Washington,  DC 
20590;  telephone  (202)  493-6063. 

FTA  -  Linda  Lasley,  Office  of  Chief 
Counsel,  1200  New  Jersey  Avenue  SE., 
Room  E56-202,  Washington,  DC  20590; 
telephone  (202)  366-4063. 

SLSDC  -  Carrie  Mann  Lavigne,  Chief 
Counsel,  1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590;  telephone  (202) 
366-0091. 

PHMSA  -  Patricia  Burke,  Office  of 
Chief  Counsel,  1200  New  Jersey  Avenue 
SE.,  Washington,  DC  20590;  telephone 
(202)  366-4400. 

MARAD  -  Christine  Gurland,  Office  of 
Chief  Counsel,  Maritime 
Administration,  1200  New  Jersey 
Avenue  SE.,  Washington,  DC  20590; 
telephone  (202)  366-5157. 

RITA  -  Robert  Monniere,  Office  of 
Chief  Counsel,  1200  New  Jersey  Avenue 
SE.,  Washington,  DC  20590;  telephone 
(202)  366-5498. 


OST  -  Neil  Eisner,  Office  of 
Regulation  and  Enforcement,  1200  New 
Jersey  Avenue  SE.,  Washington,  DC 
20590;  telephone  (202)  366-4723. 

Appendix  C — Public  Rulemaking 
Dockets 

All  comments  via  the  Internet  are 
submitted  through  the  Federal  Docket 
Management  System  (FDMS)  at  the 
following  address: 

http://www.regulations.gov.  The  FDMS 
allows  the  public  to  search,  view, 
download,  and  comment  on  all  Federal 
agency  rulemaking  documents  in  one 
central  online  system.  The  above 
referenced  Internet  address  also  allows 
the  public  to  sign  up  to  receive 
notification  when  certain  documents  are 
placed  in  the  dockets. 

The  public  also  may  review  regulatory 
dockets  at,  or  deliver  comments  on 
proposed  rulemakings  to,  the  Dockets 
Office  at  1200  New  Jersey  Avenue  SE., 
Room  W12-140,  Washington,  DC  20590, 
1-800-647-5527.  Working  Hours:  9-5. 

Appendix  D — Review  Plans  for  Section 
610  and  Other  Requirements 

Part  I  -  The  Plan 

General 

The  Department  of  Transportation  has 
long  recognized  the  importance  of 
regularly  reviewing  its  existing 
regulations  to  determine  whether  they 
need  to  be  revised  or  revoked.  Our  1979 
Regulatory  Policies  and  Procedures 
require  such  reviews.  We  also  have 
responsibilities  under  Executive  Order 
12866  “Regulatory  Planning  and 
Review’’  and  section  610  of  the 
Regulatory  Flexibility  Act  to  conduct 
such  reviews.  This  includes  the  use  of 
plain  language  techniques  in  new'  rules 
and  considering  its  use  in  existing  rules 
when  we  have  the  opportunity  and 
resources  permit  its  use.  The 
Department  initiated  a  10-year  review 
plan.  We  will  begin  a  new  10-year 
review  cycle  with  the  fall  2008  agenda. 
We  are  committed  to  continuing  our 
reviews  of  existing  rules  and,  if  needed, 
will  initiate  rulemaking  actions  based 
on  these  reviews. 

Section  610  Review  Plan 

Section  610  requires  that  we  conduct 
reviews  of  rules  that  (1)  have  been 
published  within  the  last  10  years  and 
(2)  have  a  “significant  economic  impact 
on  a  substantial  number  of  small 
entities”  (SEIOSNOSE).  It  also  requires 
that  we  publish  in  the  Federal  Register 
each  year  a  list  of  any  such  rules  that 
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we  will  review  during  the  next  year. 

The  Office  of  the  Secretary  and  each  of 
the  Department’s  Operating 
Administrations  have  a  10-year  review 
plan.  These  reviews  comply  with 
section  610  of  the  Regulatory  Flexibility 
Act. 

Other  Review  Plan( s ) 

All  elements  of  the  Department, 
except  for  the  Federal  Aviation 
Administration  (FAA),  have  also  elected 
to  use  this  10-year  plan  process  to 
comply  with  the  review  requirements  of 
the  Department’s  Regulatory  Policies 
and  Procedures  and  Executive  Order 
12866.  FAA  is  using  a  different 
approach,  which  is  described  in  part  11 
to  this  appendix. 

Changes  to  the  Review  Plan 

Some  reviews  may  be  conducted 
earlier  than  scheduled.  For  example,  to 
the  extent  resources  permit,  the  plain 
language  reviews  will  be  conducted 
more  quickly.  Other  events,  such  as 
accidents,  may  result  in  the  need  to 
conduct  earlier  reviews  of  some  rules. 
Other  factors  may  also  result  in  the  need 
to  make  changes;  for  example,  we  may 
make  changes  in  response  to  public 
comment  on  this  plan  or  in  response  to 
a  Presidentially  mandated  review.  If 
there  is  any  change  to  the  review  plan, 
we  will  note  the  change  in  the  following 
agenda.  For  any  section  610  review,  we 
will  provide  the  required  notice  prior  to 
the  review. 

Part  11  -  The  Review  Process  ^ 

The  Analysis 

Generally,  the  agencies  have  divided 
their  rules  into  10  different  groups  and 
plan  to  analyze  one  group  each  year.  For 


purposes  of  these  reviews,  a  year  will 
coincide  with  the  fall-to-fall  schedule 
for  publication  of  the  agenda.  Thus, 

Year  1  (2008)  begins  in  the  fall  of  2008- 
and  ends  in  the  fall  of  2009;  Year  2 
(2009)  begins  in  the  fall  of  2009  and 
ends  in  the  fall  of  2010;  and  so  on.  We 
request  public  comment  on  the  timing 
of  the  reviews.  For  example,  is  there  a 
reason  for  scheduling  an  analysis  and 
review  for  a  particular  rule  earlier  than 
we  have?  Any  comments  concerning  the 
plan  or  particular  analyses  should  be 
submitted  to  the  regulatory  contacts 
listed  in  Appendix  B,  General 
Rulemaking  Contact  Persons. 

Section  610  Review 

The  Agency  will  analyze  each  of  the 
rules  in  a  given  year’s  group  to 
determine  whether  any  rule  has  a 
SEIOSNOSE  and,  thus,  requires  review 
in  accordance  with  section  610  of  the 
Regulatory  Flexibility  Act.  The  level  of 
analysis  will,  of  course,  depend  on  the 
nature  of  the  rule  and  its  applicability. 
Publication  of  agencies’  section  610 
analyses  listed  each  fall  in  this  agenda 
provides  the  public  with  notice  and  an 
opportunity  to  comment  consistent  with 
the  requirements  of  the  Regulatory 
Flexibility  Act.  We  request  that  public 
comments  be  submitted  to  us  early  in 
the  analysis  year  concerning  the  small 
entity  impact  of  the  rules  to  help  us  in 
making  our  determinations. 

In  each  fall  agenda,  the  agency  will 
publish  the  results  of  the  analyses  it  has 
completed  during  the  previous  year.  For 
rules  that  had  a  negative  finding  on 
SEIOSNOSE,  we  will  give  a  short 
explanation  (e.g.,  “these  rules  only 
establish  petition  processes  that  have  no 
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cost  impact”  or  “these  rules  do  not 
apply  to  any  small  entities”).  For  parts, 
subparts,  or  other  discrete  sections  of 
rules  that  do  have  a  SEIOSNOSE,  we 
will  announce  that  we  will  be 
conducting  a  formal  section  610  review 
during  the  following  12  months.  At  this 
stage,  we  will  add  an  entry  to  the 
Agenda  in  the  prerulemaking  section 
describing  the  review  in  more  detail.  We 
also  will  seek  public  comment  on  how 
best  to  lessen  the  impact  of  these  rules 
and  provide  a  name  or  docket  to  which 
public  comments  can  be  submitted.  In 
some  cases,  the  section  610  review  may 
be  part  of  another  unrelated  review  of 
the  rule.  In  such  a  case,  we  plan  to 
clearly  indicate  which  parts  of  the 
review  are  being  conducted  under 
section  610. 

Other  Reviews 

The  Agency  will  also  examine  the 
specified  rules  to  determine  whether 
any  other  reasons  exist  for  revising  or 
revoking  the  rule  or  for  rewriting  the 
rule  in  plain  language.  In  each  fall 
agenda,  the  Agency  will  also  publish 
information  on  the  results  of  the 
examinations  completed  during  the 
previous  year. 

Part  III  -  List  of  Pending  Section  610 
Reviews 

The  Agenda  identifies  the  pending 
DOT  Section  610  Reviews  by  inserting 
(Section  610  Review)  after  the  title  for 
the  specific  entry.  Also,  a 
Govemmentwide  list  of  section  610 
reviews  can  be  located  through  an 
online  search  at  www.reginfo.gov.  For 
further  information  on  the  pending 
reviews,  see  the  agenda  entries. 


Year 

Regulations  To  Be  Reviewed 

Analysis  Year 

Review  Year 

1 

49  CFR  parts  91  through  99  and  14  CFR  parts  200  through  212 . 

2008 

2009 

2 

48  CFR  parts  1201  through  1253,  and  new  parts  and  subparts  . 

2009 

2010 

3 

14  CFR  parts  213  through  232  . 

2010 

2011 

4 

14  CFR  parts  234  through  254  . 

2011 

2012 

5 

14  CFR  parts  255  through  298  and  49  CFR  part  40  . 

2012 

2013 

6 

14  CFR  parts  300  through  373  . 

2013 

2014 

7 

14  CFR  parts  374  through  398  . . 

2014 

2015 

8 

14  CFR  part  399  and  49  CFR  parts  1  through  1 1  . 

2015 

2016 

9 

49  CFR  parts  17  through  28 . 

2016 

2017 

10 

49  CFR  parts  29  through  39  and  parts  41  through  89 . 

2017 

2018 

Year  1  (fall  2008)  List  of  rules  that  will  be  analyzed  during  the  next  year 

49  CFR  part  91  -  International  Air  Transportation  Fair  Competitive  Practices 
49  CFR  part  92  -  Recovering  Debts  to  the  United  States  by  Salary  Offset 
49  CFR  part  93  -  Aircraft  Allocation 
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49  CFR  part  95  -  Advisoiy'  Committees 

49  CFR  part  98  -  Enforcement  of  Restrictions  on  Post-Employment  Activities 
49  CFR  part  99  -  Employee  Responsibilities  and  Conduct 
14  CFR  part  200  -  Definitions  and  Instructions 

14  CFR  part  201  -  Air  carrier  authority  under  subtitle  VII  of  title  49  of  The  United  States  Code — [Amended] 

14  CFR  part  203  -  Waiver  of  Warsaw  Convention  liability  limits  and  defenses 

14  CFR  part  204  -  Data  to  support  fitness  determinations 

14  CFR  part  205  -  Aircraft  accident  liability  insurance 

14  CFR  part  206  -  Certificates  of  public  convenience  and  necessity:  Special  authorizations  and  exemptions 

14  CFR  part  207  -  Charter  trips  by  U.S.  scheduled  air  carriers 

14  CFR  part  208  -  Charter  trips  by  U.S.  charter  air  carriers 

14  CFR  part  211  -  Applications  for  permits  to  foreign  air  carriers 

14  CFR  part  212  -  Charter  rules  for  U.S.  and  foreign  direct  air  carriers 
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Year 

i  Regulations  to  be  Reviewed 

Analysis  Year 

Review  Year 

1 

14  CFR  parts  119  through  129  and  parts  150  through  156 . 

2008 

2009 

2 

14  CFR  parts  133  through  139  and  parts  157  through  169 . 

2009 

2010 

3 

14  CFR  parts  141  through  147  and  parts  170  through  187 . 

2010 

2011 

4 

14  CFR  parts  189  through  198  and  parts  1  through  16 . 

.  2011 

2012 

5 

14  CFR  parts  17  through  33 . 

2012 

2013 

6 

14  CFR  parts  34  through  39  and  parts  400  through  405  . 

2013 

2014 

7 

14  CFR  parts  43  through  49  and  parts  406  through  415 . 

2014 

2015 

8 

1 4  CFR  parts  60  through  77 . 

2015 

2016 

9 

1  14  CFR  parts  91  through  105 . 

2016 

2017 

10 

14  CFR  parts  417  through  460  . 

2017 

2018 

The  FAA  has  elected  to  use  the  two-step,  2-year  process  used  by  most  DOT  modes  in  past  plans.  As  such,  the  FAA 
has  divided  its  rules  into  10  groups  as  displayed  in  the  table  above.  During  the  first  year  (the  “analysis  year”), 
all  rules  published  during  the  previous  10  years  within  a  10  percent  block  of  the  regulations  will  be  analyzed  to 
identify  those  with  a  SEIOSNOSE.  During  the  second  year  (the  “review  year”),  each  rule  identified  in  the  analysis 
year  as  having  a  SEIONOSE  will  be  reviewed  in  accordance  with  Section  610  (b)  to  determine  if  it  should  be  continued 
without  change  or  changed  to  minimize  impact  on  small  entities.  Results  of  those  reviews  will  be  published  in 
the  DOT  semiannual  regulatory  agenda. 

Tri-Annual  Review  Plan 

The  FAA,  In  addition  to  reviewing  its  rules  in  accordance  with  the  Section  610  Review  Plan,  has  e.stablished  a  Tri¬ 
annual  process  to  comply  with  the  review  requirements  of  the  Department’s  Regulatory  Policies  and  Procedures, 

Executive  Order  12866,  and  Plain  Language  Review  Plan.  Our  latest  review  notice  was  published  November  15,  2007 
(72  FR  64170).  In  that  notice  we  requested  comments  from  the  public  to  identify  those  regulations  currently  in 
effect  that  we  should  amend,  remove,  or  simplify.  We  also  requested  the  public  provide  any  specific  suggestions 
where  rules  could  be  developed  as  performance-based  rather  than  prescriptive,  and  any  specific  plain-language  that 
might  be  used,  and  provide  suggested  language  on  bow  those  rules  should  be  written.  The  FAA  will  review  the 
issues  addressed  by  the  commenters  against  its  regulatory  agenda  and  rulemaking  program  efforts  and  adjust  its  regulatory 
priorities  consistent  with  its  statutory  responsibilities.  At  the  end  of  this  process,  the  FAA  will  publish  a  summary 
and  general  disposition  of  comments  and  indicate,  where  appropriate,  how  we  will  adjust  our  regulatory  priorities. 

Year  10  (fall  2007)  List  of  rules  analyzed  and  summary  of  the  results 

14  CFR  part  91  -  General  Operating  and  Flight  Rules 

•  Section  610:  The  agency  has  conducted  a  610  Review  for  this  part  and  found  three  Amendments  with  SEIOSNOSE. 

Amendment  No.  91-203 

•  Amendment  No.  91-203,  pursuant  to  two  legislative  mandates,  established  requirements  for  an  aircraft  to  have  an 
operating  transponder  (basic  transponder  or  Mode  S  transponder)  with  automatic  altitude  reporting  equipment  (Mode 
C  transponder)  when  operating  in  the  vicinity  of  certain  primary  airports  for  which  a  terminal  radar  approach  control 
service  area  had  been  established,  and  in  other  airspace  at  and  above  10,000  feet  mean  sea  level.  The  Airport  and 
Airway  Safety  and  Capacity  Expansion  Act  of  1987  (Pub.  L.  100-223,  December  30,  1987)  required  the  FAA  to  issue 
regulations  requiring  the  use  of  a  transponder  with  Mode  C  capability  in  terminal  airspace  above  a  minimum  altitude 
to  be  determined  by  the  FAA.  These  revisions  were  intended  to  reduce  the  potential  for  midair  collisions  between 
aircraft  under  the  control  of  air  traffic  control  (ATC)  and  those  that  chose  to  operate  without  ATC  assistance. 
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Original  FAA  finding:  Initially,  the 
FAA  found  that  this  amendment  would 
not  have  a  SEIOSNOSE.  However, 
during  the  NPRM  phase  of  this 
rulemaking,  the  FAA  received 
numerous  comments  suggesting  that  the 
proposed  rules  would  significantly 
impact  small  businesses.  The  FAA 
received  many  comments  from  private 
airports,  state  aviation  organizations, 
and  private  trade  associations  that 
indicated  there  would  be  a  significant 
economic  impact  to  private  and  public 
airports,  as  well  as  fixed  based  operators 
at  those  airports.  Comments  from 
businesses  engaged  in  aerial  agriculture 
and  pest  control,  as  well  as  aerial 
advertising,  indicated  that  the  proposed 
rules  would  have  significant  economic 
impact  on  these  businesses  also. 
Therefore,  the  FAA  reconsidered  its 
finding  and  agreed  that  the  comments 
indicated  that  there  would  be  a 
SEIOSNOSE. 

To  mitigate  the  impact  on  small 
entities,  the  FAA  considered  three 
alternative  approaches  to  this 
rulemaking:  (1)  Delay  implementation 
for  a  longer  period;  (2)  establish 
different  standards  for  small  entities;' 
and  (3)  design  the  airspace  to  minimize 
the  impact.  The  FAA  rejected  the 
second  and  third  approaches  because  it 
found  them  to  be  contrary  to  the 
legislative  mandates,  inequitable,  and 
would  result  in  a  diminished  safety 
benefit.  The  FAA  recognized  the 
economic  benefit  in  delaying  the 
implementation  of  this  amendment  for  a 
longer  period  of  time  to  allow  for  an 
increase  in  the  supply  of  the  required 
avionics  that  should  lower  the  cost  of 
this  equipment.  However,  the  FAA 
stated  that  the  safety  need  was  so  great 
that  it  was  necessary  to  move  forward 
with  the  regulations.  Therefore,  instead 
of  completely  delaying  the 
implementation  date,  the  FAA 
implemented  the  regulations  in  two 
phases  over  a  period  of  18  months. 

Finding  of  this  5  U.S.C.  section  610 
analysis  and  review:  Although  the  FAA 
attempted  to  mitigate  the  economic 
impact  on  small  entities  by  delaying  the 
implementation  period,  compliance 
with  the  amendment  still  imposes  a 
SEIOSNOSE.  Therefore,  based  on  this 
periodic  analysis  of  the  current  impact 
of  amendment  No.  91-203  on  small 
entities,  there  continues  to  be  a 
SEIOSNOSE.  No  changes  are  needed 
because  these  regulations  are  mandated 
by  statute  and  impose  the  least  burden. 


Amendment  No.  91-263 

Amendment  No.  91-263  required  that 
certain  airplanes  be  equipped  with  an 
FAA-approved  terrain  awareness  and 
warning  system  (TAWS)  (also  referred 
to  as  an  enhanced  ground  proximity 
warning  system).  It  is  an  operating  rule 
that  affects  all  U.S. -registered  turbine- 
powered  airplanes  with  six  or  more 
passenger  seats  (exclusive  of  pilot  and 
copilot  seating).  The  rule  promotes 
safety  by  increasing  the  warning  times 
and  situational  awareness  of  flight 
crews  to  decrease  the  risk  of  controlled 
flight  into  terrain  accidents. 

Original  FAA  finding:  The  FAA 
determined  that  this  amendment  would 
have  a  SEIOSNOSE.  The  FAA  noted  that 
the  types  of  entities  potentially  affected 
by  this  rule  would  include 
manufacturers  of  transport  category 
airplanes,  manufacturers  of  ground 
proximity  warning  equipment, 
scheduled  air  carriers,  and 
nonscheduled  air  carriers.  The  small 
entities  that  operate  under  part  91  that 
were  expected  to  be  impacted  by  this 
rule  would  include  corporate,  business, 
personal,  instruction,  aerial  application, 
and  local  governments.  The  FAA 
estimated  that  the  fleet  of  aircraft  to 
which  the  rule  would  apply  would  be 
approximately  6,000  turbojets  and  6,000 
turboprops.  The  small  entities 
associated  with  this  size  fleet 
constituted  a  substantial  number  and 
the  cost  impact  was  considered  to  be 
potentially  significant.  Therefore,  the 
FAA  took  measures  to  mitigate  the 
economic  impact  on  small  entities. 

The  FAA  made  efforts  to  reduce  the 
impact  on  these  potentially  affected 
small  entities  by  requiring  a 
substantially  less  expensive  and  easier 
to  install  TAWS  for  part  91  operators. 
The  FAA  determined  that  there  are  two 
classes  of  TAWS  equipment  that  can 
provide  the  desired  level  of  safety:  Class 
A,  which  includes  a  terrain  situational 
awareness  display,  and  Class  B,  which 
includes  only  the  basic  TAWS  safety 
features.  The  FAA  allowed  part  91 
operators  to  achieve  the  desired  safety 
levels  by  installing  the  less  expensive 
Class  B  TAWS  equipment.  This 
approach  significantly  reduced  the  cost 
of  compliance  to  small  entities,  and  still 
met  the  rule’s  safety  goals. 

Finding  of  this  5  U.S.C.  section  610 
analysis  and  review:  Although  the  FAA 
attempted  to  reduce  the  impact  on  the 
potentially  affected  small  entities  by 
requiring  a  substantially  less  expensive 


and  easier  to  install  TAWS  for  part  91 
operators,  compliance  with  the 
amendment  still  imposes  a  SEIOSNOSE. 
Therefore,  based  on  this  periodic 
analysis  of  the  current  impact  of 
amendment  No.  91-263  on  small 
entities,  there  continues  to  be  a 
SEIOSNOSE.  The  benefits  justify  their 
costs  and  the  regulations  impose  the 
least  burden  while  still  meeting  the 
rule’s  safety  goals. 

Amendment  No.  91-276  (Reduced 
Vertical  Separation  Minimum  in 
Domestic  United  States  Airspace) 

Amendment  No.  91-276,  Reduced 
Vertical  Separation  Minimum  in 
Domestic  United  States  Airspace, 
expanded  Reduced  Vertical  Separation 
Minimum  (RVSM)  operations  to  aircraft 
operating  between  29,000  and  41,000 
feet  in  the  airspace  of  the  contiguous  48 
States  of  the  United  States  and  the 
District  of  Columbia,  Alaska,  that 
portion  of  the  Gulf  of  Mexico  where  the 
FAA  provides  air  traffic  services,  the 
San  Juan  Flight  Information  Region 
(FIR),  and  the  airspace  between  Florida 
and  the  San  Juan  FIR.  The  amendment 
also  required  any  aircraft  that  is 
equipped  with  TCAS  II  and  flown  in 
RVSM  airspace  to  incorporate  a  version 
of  TCAS  II  software  that  is  compatible 
with  RVSM  operations.  The  goals  of  this 
amendment  were  to  assist  aircraft 
operators  to  save  fuel  and  time,  to 
enhance  air  traffic  control  flexibility, 
and  to  enhance  airspace  capacity. 

Original  FAA  finding:  The  FAA 
initially  determined  that  this 
amendment  would  have  a  SEIC3SNOSE. 
The  FAA  found  through  analysis  that 
approximately  380  small  operators 
would  be  significantly  impacted  by  this 
amendment.  These  small  operators  were 
expected  to  experience  some 
di.sadvantages  relative  to  large  transport 
carriers,  such  as  less  flexibility  for 
rotating  their  fleets  through  the  RVSM 
approval  process  without  a  disruption 
in  service,  or  suffering  a  significant  fuel 
penalty  by  continuing  to  operate  below 
29,000  feet  if  electing  to  not  upgrade  or 
to  delay  aircraft  upgrade  plans. 
Therefore,  the  FAA  considered 
alternatives  to  mitigate  the  economic 
impact  on  these  small  entities. 

To  reduce  this  economic  impact,  the 
FAA  considered  several  alternative 
approaches  to  this  rulemaking, 
including  not  enforcing  the  rule  on 
small  entities.  Under  this  scenario, 
small  operators  would  avoid  $285.5 
million  in  upgrade  costs  and  downtime 
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costs,  but  safety  would  be  compromised 
as  a  result  of  some  2,400  non-approved 
aircraft  operating  in  the  RVSM  stratum. 
Therefore,  the  FAA  rejected  this 
alternative.  The  FAA  also  considered  a 
phased  implementation  of  RVSM  • 
alternative  to  give  small  entities  greater 
flexibility.  It  considered  implementation 
of  RVSM  for  a  smaller  band  such  as 
33,000  to  37,000  feet  with  eventual 
expansion  to  the  full  RVSM  envelope  of 
29,000  to  41,000  feet.  This  alternative 
was  rejected  on  the  basis  of  simulations 
that  revealed  system  safety  and  airspace 
management  were  negatively  impacted 
when  RVSM  was  applied  in  any  altitude 


band  other  than  29,000  to  41,000  feet.  In 
addition,  controller  workload,  the 
potential  for  controller  error,  and 
operational  complexity  all  increased. 
The  FAA  rejected  this  alternative  in 
favor  of  the  rule,  as  well.  The  FAA 
concluded  that  the  final  rule 
represented  the  best  balance  of  costs 
and  benefits  for  airspace  users  and  air 
traffic  providers  without  a  reduc  tion  in 
aviation  safety. 

Finding  of  this  5  U.S.C.  section  610 
analysis  and  review:  Since 
promulgation  of  this  rule,  circumstances 
have  remained  such  that  there  is  a 
continued  need  for  the  rule  as 


implemented.  Small  entities  retain  the 

option  of  not  upgrading  their  equipment 

to  take  advantage  of  RVSM  operations 

and  continuing  to  operate  below  29,000 

feet  if  they  feel  this  is  more  to  their 

advantage.  However,  based  on  this 

periodic  analysis  of  the  current  impact 

of  amendment  No.  91-276,  Reduced 

Vertical  Separation  Minimum  in 

Domestic  United  States  Airspace,  on 

small  entities,  there  continues  to  be  a 

SEIOSNOSE.  The  FAA  concludes  that 

the  final  rule  represents  the  best  balance  s 

of  costs  and  benefits  for  airspace  users  | 

and  air  traffic  providers  without  a  j 

reduction  in  aviation  safety.  j 


FEDERAL  HIGHWAY  ADMINISTRATION 
SECTION  610  AND  OTHER  REVIEWS 


Year 

Regulations  To  Be  Reviewed 

Analysis  Year 

Review  Year 

1 

2008 

2009 

2 

23  CFR  parts  1  through  260  . 

2009 

2010 

3 

23  CFR  parts  420  through  470  . . 

2010 

2011 

4 

23  CFR  part  500  . . . 

2011 

2012 

5 

23  CFR  parts  620  through  637  . 

2012 

2013 

6 

23  CFR  parts  645  through  669  . . . 

2013 

2014 

7 

23  CFR  parts  710  through  924  . . . 

2014 

2015 

8 

23  CFR  parts  940  through  973  . 

2015 

2016 

9 

23  CFR  parts  1200  through  1252  . 

2016 

2017 

10 

New  parts  and  subparts . 

2017 

2018 

Federal-Aid  Highway  Program 


The  FHWA  has  adopted  regulations  in 
title  23  of  the  CFR,  chapter  1,  related  to 
the  Federal-Aid  Highway  Program. 

These  regulations  implement  and  carry 
out  the  provisions  of  Federal  law 
relating  to  the  administration  of  Federal 
aid  for  highways.  The  primary  law 
authorizing  Federal  aid  for  highways  is 
chapter  I  of  title  23  of  the  U.S.C.  Section 


145  of  title  23  expressly  provides  for  a 
federally  assisted  State  program.  For 
this  reason,  the  regulations  adopted  by 
the  FHWA  in  title  23  of  the  CFR 
primarily  relate  to  the  requirements  that 
States  must  meet  to  receive  Federal 
funds  for  the  construction  and  other 
work  related  to  highways.  Because  the 
regulations  in  title  23  primarily  relate  to 


States,  which  are  not  defined  as  small 
entities  under  the  Regulatory  Flexibility 
Act,  the  FHWA  believes  that  its 
regulations  in  title  23  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  FHWA  solicits  public  comment  on 
this  preliminary  conclusion. 


FEDERAL  MOTOR  CARRIER  SAFETY  ADMINISTRATION 
SECTION  610  AND  OTHER  REVIEWS 


Year 

Regulations  To  Be  Reviewed 

Analysis  Year 

Review  Year 

1 

49  CFR  parts  372',  subpart  A,  and  381  . 

2008 

2009 

2 

49  CFR  parts  386,  389,  and  395  . . . 

2009 

2010 

3 

49  CFR  parts  325,  388,  350,  and  355  . 

2010 

2011 

4 

49  CFR  parts  380  and  382  to  385  . 

2011 

2012 

5 

49  CFR  parts  390  to  393  and  396  to  399  . 

2012 

2013 

6 

49  CFR  parts  356,  367,  369  to  371,  372,  subparts  B-C  . 

2013 

2014 

7 

49  CFR  parts  373,  374,  376,  and  379  . 

2014 

2015 

8 

49  CFR  parts  360,  365,  366,  and  368  . 

2015 

2016 

9 

49  CFR  parts  377,  378,  and  387  . 

2016 

2017 

10 

49  CFR  parts  303,  375,  and  new  parts  and  subparts . 

2017 

2018 

Year  1  (fall  2008)  List  of  rules  that  will  be  analyzed  during  the  next  year 

49  CFR  part  372,  subpart  A  -  Exemptions 
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49  CFR  part  381  -  Waivers,  exemptions,  and  pilot  programs 

Year  10  (fall  2007)  List  of  rules  analyzed  and  a  summary  of  results 

49  CFR  part  375  -  Transportation  of  Household  Goods  in  Interstate  Commerce:  Consumer  Protection  regulations 

•  Section  610:  An  ongoing  review  of  the  regulations  indicates  there  is  a  SEIONOSE.  This  part  applies  to  small  household 
goods  firms  that  are  engaged  in  interstate  operations. 

•  General:  The  Agency  will  assess  the  need  for  changes  once  the  review  of  these  regulations  is  complete.  FMCSA’s 
plain  language  review  of  these  regulations  indicates  no  need  for  substantial  revision. 

49  CFR  part  395  -  Hours  of  Service  of  Drivers 

•  Review  of  the  Hours  of  Service  regulations  will  be  delayed  until  year  2  of  the  upcoming  review  cycle.  The  Agency 
issues  an  interim  final  rule  on  December  17,  2007  (72  FR  71247).  FMCSA  anticipates  publishing  a  final  rule  at 

the  end  of  2008. 


NATIONAL  HIGHWAY  TRAFFIC  SAFETY  ADMINISTRATION 
SECTION  610  AND  OTHER  REVIEWS 


.  Year 

Regulations  To  Be  Reviewed 

Analysis  Year 

Review  Year 

1 

49  CFR  571.223  through  571.500,  and  parts  575  and  579  . . 

2008  ! 

2009 

2 

23  CFR  parts  1200  and  1300  . .; . . . 

2009  ! 

2010 

3 

49  CFR  parts  501  through  526  and  571.213  . . . •. . 

2010  ! 

2011 

4 

49  CFR  571.131,  571.217,  571.220,  571.221,  and  571.222  . 

2011  1 

2012 

5 

49  CFR  571.101  through  571.110,  and  571.135,  571.138  and  571.139  . 

2012  i 

2013 

6 

49  CFR  parts  529  through  578,  except  parts  571  and  575  . 

2013  j 

2014 

7 

49  CFR  571.111  through  571.129  and  parts  580  through  588  . 

2014 : 

2015 

8 

49  CFR  571.201  through  571.212  . 

2015  i 

2016 

9 

49  CFR  571.214  through  571.219,  except  571.217  . . 

2016  i 

2017 

10 

49  CFR  parts  591  through  595  and  new  parts  and  subparts  . 

2017  j 

2018 

Year  1  (fall  2008)  List  of  rules  that  will  be  analyzed  during  the  next  year 

49  CFR  part  571.223  *  Standard  No.  223:  Rear  impact  guards 

49  CFR  part  571.224  -  Standard  No.  224:  Rear  impact  protection 

49  CFR  part  571.225  -  Standard  No.  225:  Child  restraint  anchorage  systems  .  .-i  ■  ■  •  •  .  ' 

49  CFR  part  571.301  -  Standard  No.  301:  Fuel  system  integrity 

49  CFR  part  571.302  -  Standard  No.  302:  Flammability  of  interior  materials  •  ^ 

49  CFR  part  571.303  -  Standard  No.  303:  Fuel  system  integrity  of  compressed  natural  gas  vehicles 

49  CFR  part  571.304  -  Standard  No.  304:  Compressed  natural  gas  fuel  container  integrity 

49  CFR  part  571.305  -  Standard  No.  305:  Electric-powered  vehicles:  electrolyte  spillage  and  electrical  shock  protection 

49  CFR  part  571.401  -  Standard  No.  401:  Interior  trunk  release 

49  CFR  part  571.403  -  Standard  No.  403:  Platform  lift  systems  for  motor  vehicles 

49  CFR  part  571.404  -  Standard  No.  404:  Platform  lift  installations  in  motor  vehicles 

49  CFR  part  571.500  -  Standard  No.  500:  Low-speed  vehicles 

49  CFR  part  575  -  Consumer  information 

49  CFR  part  579  -  Reporting  of  Information  And  Communications  About  Potential  Defects 

Plan  for  Evaluating  the  Effectiveness  of  Vehicle  and  Behavioral  Programs,  2008-2012 


In  addition  to  reviewing  its  rules  in 
accordance  with  the  Section  610  Review 
Plan,  NHTSA  issued  an  Evaluation 
Program  Plan,  2008-2012,  on  August  21, 
2008.  This  document  describes  the 
Office  of  Regulatory  Analysis  and 
Evaluation’s  ongoing  and  planned 
evaluations  of  existing  Federal  Motor 
Vehicle  Safety  Standards  and  other 
vehicle-safety,  behavioral-safety  and 


consumer  programs.  It  also  summarizes 
the  results  of  completed  program 
evaluations.  On  August  29,  2008, 
NHTSA  also  issued  a  notice  in  the 
Federal  Register  (page  51045)  inviting 
public  comment  on  the  plan.  You  may 
review  this  plan  at  http://www- 
nrd.nhtsa.dot.gov/Pubs/81 0983.PDF’. 
You  may  review  the  Federal  Register 
notice  at 


http://edocket.access.gpo.gOv/2008/pdf/ 
E8-20061.pdf  or  in  HTML  format  at 
http://edocket.access.gpo.gOv/2008/E8- 
20061.htm. 

You  may  comment  until  December  29, 
2008,  by  accessing  the  FDMS  at 
http://www.regulations.gov.  Your 
comments  should  make  reference  to 
Docket  No.  NHTSA-2008-0143.  The 
notice  explains  how  to  send  comments. 


FEDERAL  RAILROAD  ADMINISTRATION 

SECTION  610  AND  OTHER  REVIEWS 

Year 

Regulations  To  Be  Reviewed 

Analysis  Year  |  Review  Year 

1 

49  CFR  parts  200  and  201  . 

2008  2009 
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FEDERAL  RAILROAD  ADMINISTRATION  (Continued) 
SECTION  610  AND  OTHER  REVIEWS 


Year 

j  Regulations  To  Be  Reviewed 

Analysis  Year 

Review  Year 

2 

49  CFR  parts  207,  209,  211,  215,  238,  and  256  . 

2009 

2010 

3 

49  CFR  parts  210,  212,  214,  217,  and  268  . . . 

2010 

2011 

4 

49  CFR  part  219  . 

2011 

2012 

5 

49  CFR  parts  218,  221,  241,  and  244  . 

2012 

2013 

6 

49  CFR  parts  216,  228,  and  229  . 

2013 

2014 

7 

49  CFR  parts  223  and  233  . 

2014 

2015 

8 

49  CFR  parts  224,  225,  231,  and  234 . :. . 

2015 

2016 

9  ' 

49  CFR  parts  222,  227,  235,  236,  250,  260,  and  266  . 

2016 

2017 

10 

49  CFR  parts  213,  220,  230,  232,  239,  240,  and  265  . 

2017 

2018 

Year  10  (fall  2007)  List  of  rules  analyzed  and  a  summary  of  results 

49  CFR  part  213  -  Track  Safety  Standards 

•  Section  610;  There  is  a  SEIOSNOSE.  These  are  minimum  safety  requirements  for  railroad  track  that  is  part  of  the 
general  railroad  system  of  transportation.  The  FRA  will  conduct  a  formal  review  to  identify  whether  opportunities 
may  exist  to  reduce  the  burden  on  small  railroads  without  compromising  safety  standards. 

•  Plain  Language:  FRA’s  plain  language  review  of  this  rule  indicates  no  need  for  substantial  revision. 

•  General:  Since  the  rule  prescribes  minimum  safety  requirements  for  railroad  track  that  is  part  of  the  general  railroad 
system  of  transportation,  it  will  enhance  the  safety  of  rail  transportation,  protecting  both  those  traveling  and  working 
on  the  system  and  those  off  the  system  who  might  be  adversely  affected  by  a  rail  incident. 

49  CFR  part  220  -  Railroad  Communications 

•  Section  610:  There  is  a  SEIOSNOSE.  These  are  minimum  requirements  governing  the  use  of  wireless  communications 
in  connection  with  railroad  operations.  The  FRA  will  conduct  a  formal  review  to  identify  whether  opportunities 
may  exist  to  reduce  the  burden  on  small  railroads  without  compromising  safety  standards. 

•  Plain  Language;  FRA’s  plain  language  review  of  this  rule  indicates  no  need  for  substantial  revision. 

•  General:  Since  the  rule  prescribes  minimum  requirements  governing  the  use  of  wireless  communications  in  connection 
with  railroad  operations.  Uniform  standard  communications  procedures  and  requirements  throughout  the  railroad 
industry  are  necessary  to  ensure  the  protection  and  safety  of  railroad  employees  and  general  public,  and  to  minimize 
the  number  of  casualties. 

49  CFR  part  230  -  Steam  Locomotive  Inspection  and  Maintenance  Standards 

•  Section  610:  There  is  no  SEIOSNOSE. 

•  Plain  Language:  FRA’s  plain  language  review  of  this  rule  indicates  no  need  for  substantial  revision. 

•  General:  Since  the  rule  prescribes  minimum  Federal  safety  standards  of  inspection  and  maintenance  for  all  steam 
locomotive  operated  on  railroads,  these  requirements  are  necessary  to  ensure  the  protection  and  safety  of  railroad 
employees  and  general  public,  and  to  minimize  the  number  of  casualties. 

49  CFR  part  232  -  Brake  System  Safety  Standards  for  Freight  and  Other  Non-Passenger  Train  and  Equipment;  End- 
of-Train  Devices 

•  Section  610:  There  is  a  SEIOSNOSE.  These  are  minimum  Federal  safety  standards  for  freight  and  other  non-passenger 
train  track  systems  and  equipment  as  well  as  for  freight  and  other  non-passenger  train  brake  systems.  The  FRA 

will  conduct  a  formal  review  to  identify  whether  opportunities  may  exist  to  reduce  the  burden  on  small  railroads 
without  compromising  safety  standards. 

•  Plain  Language:  FRA’s  plain  language  review  of  this  rule  indicates  no  need  for  substantial  revision. 

•  General:  Since  the  rule  prescribes  minimum  Federal  safety  standards  for  freight  and  other  non-passenger  train  track 
systems  and  equipment  as  well  as  for  freight  and  other  non-passenger  train  brake  systems,  it  will  enhance  the  safety 
of  rail  transportation,  protecting  both  those  traveling  and  working  on  the  system  and  those  off  the  system  who  might 
be  adversely  affected  by  a  rail  incident. 

49  CFR  part  239  -  Passenger  Train  Emergency  Preparedness 

•  Section  610:  There  is  no  SEIOSNOSE. 

•  Plain  Language:  FRA’s  plain  language  review  of  this  rule  indicates  no  need  for  substantial  revision. 

•  General:  Since  the  rule  prescribes  minimum  Federal  safety  standards  for  the  preparation,  adoption  and  implementation 
of  emergency  preparedness  plans  by  railroads,  these  requirements  are  necessary  to  ensure  the  protection  and  safety 

of  railroad  passengers  and  employees  as  well  as  the  general  public,  and  to  minimize  the  number  of  casualties. 

49  CFR  part  240  -  Qualification  and  Certification  of  Locomotive  Engineers 

•  Section  610:  There  is  no  SEIOSNOSE. 

•  Plain  Language:  FRA’s  plain  language  review  of  this  rule  indicates  no  need  for  substantial  revision. 

•  General:  Since  the  rule  prescribes  minimum  Federal  safety  standards  and  guidelines  for  the  eligibility,  training, 
testing,  certification  and  monitoring  of  all  locomotive  engineers,  it  will  ensure  and  enhance  the  protection  and  safety 
of  railroad  employees  and  general  public  and  minimize  the  number  of  casualties. 

49  CFR  part  265  -  Nondiscrimination  in  Federally  Assisted  Railroad  Programs 

•  Section  610:  There  is  no  SEIOSNOSE. 
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•  Plain  Language:  FRA’s  plain  language  review  of  this  rule  indicates  no  need  for  substantial  revision. 

•  General:  The  purpose  of  the  rule  is  to  ensures  that  no  person  in’  the  United  States  shall  on  the  grounds  of  race, 
color,  national  origin,  or  sex  be  excluded  from  participation  in,  or  denied  the  benefits  of,  or  be  subjected  to 
discrimination  under,  any  project,  program  or  activity  funded  in  part  through  hnancial  assistance  under  the  Railroad 
Revitalization  and  Regulatory  Reform  Act  of  1976,  or  any  provision  of  law  amended  by  the  Act. 

Year  1  (fail  2008)  List  of  rule(s)  that  will  be  analyzed  during  next  year 

49  CFR  part  200  -  Informal  Rules  of  Practice  for  Passenger  Safety 
49  CFR  part  201  -  Formal  Rules  of  Practice  for  Passenger  Service 


FEDERAL  TRANSIT  ADMINISTRATION 
SECTION  610  AND  OTHER  REVIEWS 


Year 

Regulations  To  Be  Reviewed 

- 1 

Analysis  Year 

Review  Year 

1 

49  CFR  parts  604,  605,  and  633  . 

2008 

2009 

2 

49  CFR  parts  661  and  665  . ! . 

2009 

2010 

3 

49  CFR  part  633  . 

2010 

2011 

4 

49  CFR  parts  609  and  61 1  . . . 

2011 

2012 

5 

49  CFR  parts  613  and  614  . 

2012 

2013 

6 

49  CFR  part  622  . 

2013 

2014 

7 

49  CFR  part  630  . 

2014 

2015 

8 

49  CFR  part  639  . 

2015 

2016 

9 

49  CFR  parts  659  and  663  . 

2016 

2017 

10 

49  CFR  part  665  . . . 

2017 

2018 

Year  10  (fall  2007)  List  of  rules  analyzed  and  summary  of  results 

49  CFR  part  624  -  Clean  Fuels  Program 

•  Section  610:  The  Agency  has  determined  that  the  rule  will  not  have  a  significant  effect  on  a  substantial  number 

of  small  entities.  This  rule  imposes  no  new  costs  because  it  merely  modifies  the  application  procedures  for  an  existing 
grant  program. 

•  Plain  Language:  The  rule  was  drafted  using  plain  language  techniques. 

•  General:  No  changes  are  necessary  since  the  benefits  of  the  rule  justify  its  costs  and  the  regulation  imposes  the 
least  burden. 

Year  1  (fall  2008)  List  of  rules  that  will  be  analyzed  during  the  next  year 

49  CFR  part  604  -  Charter  Services 

49  CFR  part  605  -  School  Bus  Operations 

49  CFR  part  633  -  Project  Management  Oversight 


MARITIME  ADMINISTRATION 
SECTION  610  AND  OTHER  REVIEWS 


Year 

Regulations  To  Be  Reviewed 

Analysis  Year 

Review  Year 

1 

46  CFR  parts  201  through  205  . 

2008 

2009 

2 

46  CFR  parts  221  through  232  . 

2009 

2010 

3 

46  CFR  parts  249  through  296  . 

2010 

2011 

4 

46  CFR  part  298 . .-. . . 

2011 

2012 

5 

46  CFR  parts  307  through  309  . i . 

2012 

2013 

6 

46  CFR  part  310  . 

2013 

2014 

7 

46  CFR  parts  31 5  through  340  . 

2014 

2015 

8 

46  CFR  parts  345  through  381  . -. . 

2015 

2016 

9 

46  CFR  parts  382  through  389  . 

2016 

2017 

10 

! 

46  CFR  parts  390  through  393  . 

2017 

2018 

Year  10  (fall  2007)  List  of  rules  analyzed  and  a  summary  of  the  results 

46  CFR  part  390  -  Capital  Construction  Fund 

•  Section  610:  No  SEIOSNOSE.  Some  small  entities  may  be  affected,  but  the  economic  impact  on  small  entities  will 
not  be  significant. 

•  General:  No  overall  revision  of  the  rule  is  needed  at  this  time;  however,  technical  amendments  were  made  to  the 
rule  so  that  it  correctly  referenced  sections  in  the  United  States  Code.  Where  confusing  or  wordy  language  has  been 
identified,  revisions  will  be  made. 

4'6  CFR  part  391  -  Federal  Income  Tax  Aspects  of  the  Capital  Construction  Fund 

•  Section  610:  No  SEIOSNOSE.  Some  small  entities  may  be  affected,  but  the  economic  impact  on  small  entities  will 
not  be  significant. 
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•  General:  No  changes  are  needed.  Where  confusing  or  wordy  language  has  been  identified,  revisions  will  be  made. 

Year  1  (fall  2008)  List  of  rules  that  will  be  analyzed  during  the  next  year 

46  CFR  part  201  -  Rules  of  Practice  and  Procedure 

46  CFR  part  202  -  Procedures  Relating  to  Review  by  Secretary  of  Transportation  of  Actions  by  Maritime  Subsidy  Board 
46  CFR  part  203  -  Procedures  Relating  to  Conduct  of  Certain  Hearings  Under  the  Merchant  Marine  Act,  1936 
46  CFR  part  204  -  Claims  Against  the  Maritime  Administration  Under  the  Federal  Tort  Claim  Act 
46  CFR  part  205  -  Audit  Appeals;  Policy  and  Procedure 


PIPELINE  AND  HAZARDOUS  MATERIALS  SAFETY  ADMINISTRATION  (PHMSA) 
SECTION  610  AND  OTHER  REVIEWS 


Year 

Regulations  To  Be  Reviewed 

Analysis  Year 

Review  Year 

1 

Part  178 . 

2008 

2009 

2 

Parts  178,  179,  180  . 

2009 

2010 

3 

Parts  172  and  175  . 

2010 

2011 

4 

Sections  171.15  and  171.16 . 

2011 

2012 

5 

Parts  106,  107,  171,  190,  195  . 

2012 

2013 

6 

Parts  174,  177,  191,  192  . 

2013 

2014 

7 

Parts  176,  199'. . : . 

2014 

2015 

8 

Parts  172,  173,  174,  175,  176,  177,  178 . . 

2015 

2016 

9 

Parts  172,  173,  174,  176,  177,  193  . 

2016 

2017 

10 

Parts  173,  194  . 

2017 

2018 

Year  8  (fall  2005)  List  of  rules  analyzed  and  a  summary  of  the  results 

49  CFR  part  110  -  Hazardous  Materials  Public  Sector  Training  and  Planning  Grants 

•  Section  610:  No  SEIOSNOSE.  The  vast  majority  of  grant  applicants  are  not  considered  small  entities  as  SBA  defines 
that  term.  In  the  past  10  years,  only  eight  entities  meeting  the  small  business  definition  have  applied  for  and  received 
HMEP  grants.  Further,  the  grant  application  process  is  specifically  designed  to  minimize  the  burden  on  all  grantees, 
including  those  that  meet  the  definition  of  small  entity. 

•  Plain  Language:  Where  confusing  or  wordy  language  has  been  identified,  we  will  make  revisions. 

•  General:  No  changes  are  necessary  since  the  benefits  of  the  rule  justify  its  costs  and  the  regulation  imposes  the 
least  burden. 

49  CFR  part  195  -  Transportation  of  Hazardous  Liquids  by  Pipeline 

•  Section  610:  NO  SEIOSNOSE.  The  vast  majority  of  hazardous  liquid  operators  are  not  small  entities  as  defined  by 
the  SBA. 

•  Plain  Language:  We  will  make  revisions  where  wordy  or  confusing  language  is  identified. 

•  General:  No  changes  are  necessary  since  the  benefits  of  the  rule  justify  its  costs  and  the  regulation  imposes  the 

least  burden.  t 

Year  1  (fall  2008)  List  of  rules  that  will  be  analyzed  during  the  next  year 

49  CFR  part  178  -  Specifications  for  packagings 

RESEARCH  AND  INNOVATIVE  TECHNOLOGY  ADMINISTRATION  (RITA) 

SECTION  610  AND  OTHER  REVIEWS 


Year 

Regulations  To  Be  Reviewed 

Analysis  Year 

Review  Year 

1 

14  CFR  part  241,  form  41  . ?. . . . 

2008 

2009 

2 

14  CFR  part  241,  schedule  T-100,  and  part  217  . 

2009 

2010 

3 

14  CFR  part  298,  49  CFR  1420  . 

2010 

2011 

4 

14  CFR  part  241,  section  19-7  . . . 

2011 

2012 

5 

14  CFR  part  291  . 

2012 

2013 

6 

14  CFR  part  234  . ' . 

2013 

2014 

7 

14  CFR  part  249  . 

2014 

2015 

8 

14  CFR  part  248  . . . 

2015 

2016 

9 

14  CFR  part  250  . 

2016 

2017 

10 

14  CFR  part  374a.  ICAO  . . . 

2017 

2018 

Year  6  (fall  2003)  List  of  rule(s)  analyzed  and  a  summary  of  results 

14  CFR  part  234  -  Airline  Service  Quality  Performance  Reports 

•  Section  610:  No  SEIOSNOSE. 

•  Plain  Language:  This  rule  is  being  reviewed  as  part  of  an  overall  aviation  data  requirements  review  and  modernization 
program,  which  will  also  take  into  account  the  plain  language  initiative. 

•  General:  This  rule  is  being  reviewed  as  part  of  an  overall  aviation  data  requirements  review  and  modernization  program. 
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Year  7  (fall  2004)  List  of  ruie(s)  analyzed  and  a  summary  of  results 

14  CFR  part  249  -  Preservation  of  Air  Carrier  Records 

•  Section  610:  No  SEIOSNOSE. 

•  Plain  Language:  This  rule  is  being  reviewed  as  part  of  an  overall  aviation  data  requirements  review  and  modernization 
program,  which  will  also  take  into  account  the  plain  language  initiativer. 

•  General:  This  rule  is  being  reviewed  as  part  of  an  overall  aviation  data  requirements  review  and  modernization  program. 

Year  8  (fall  2005)  List  of  rule(s)  analyzed  and  a  summary  of  results 

14  CFR  part  248  -  Submission  of  Audit  Reports 

•  Section  610:  No  SEIOSNOSE. 

•  Plain  Language:  This  rule  is  being  reviewed  as  part  of  an  overall  aviation  data  requirements  review  and  modernization 
program,  which  will  also  take  into  account  the  plain  language  initiative. 

•  General:  This  rule  is  being  reviewed  as  part  of  an  overall  aviation  data  requirements  review  and  modernization  program. 

Year  1  (fall  2008)  List  of  rules  that  will  be  analyzed  during  the  next  year 

14  CFR  part  241  —  Uniform  System  of  Accounts  and  Reports  for  Large  Certificated  Air  Carriers,  Form  41 


SAINT  LAWRENCE  SEAWAY  DEVELOPMENT  CORPORATION 
SECTION  610  AND  OTHER  REVIEWS 


Year 

Regulations  to  be  Reviewed 

Analysis  Year 

Review  Year 

1 

33  CFR  parts  401  (hrough  403  . 

2008 

2009 

Year  1  (fall  2008)  List  of  Rules  that  will  be  analyzed  during  the  next  year 

33  CFR  part  401  -  Seaway  Regulations  and  Rules 
33  CFR  part  402  -  Tariff  of  Tolls 

33  CFR  part  403  -  Rules  of  Procedure  of  the  Joint  Tolls  Review  Board 


Office  of  the  Secretary — Completed  Actions 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

382 

••■Nondiscrimination  on  the  Basis  of  Disability  in  Air  Travel  . 

2105-AC97 

+  DOT-designated  significant  regulation 

Federal  Aviation  Administration — Proposed  Rule  Stage 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

383 

384 

•►Automatic  Dependent  Surveillance — Broadcast  (ADS-B)  Equipage  Mandate  To  Support  Air  Traffic  Control  Sen/- 

ice  (Reg  Plan  Seq  No.  91)  . 

■►Qualification,  Service,  and  Use  of  Crewmembers  and  Aircraft  Dispatchers  . 

2120-AI92 

2120-AJ00 

+  DOT-designated  significant  regulation 

References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 

Federal  Aviation  Administration — Final  Rule  Stage 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

385 

386 

■►Washington,  DC,  Metropolitan  Area  Special  Flight  Rules  Area  . 

Production  and  Airworthiness  Approvals  . 

2120-AI17 

2120-AI78 

+  DOT-designated  significant  regulation 
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Federal  Aviation  Administration — Long-Term  Actions 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

387 

+Fliqht  Crewmember  Duty  Limitations  and  Rest  Requirements . 

2120-AI93 

+  DOT-designated  significant  regulation 

Federal  Aviation  Administration — Completed  Actions 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

388 

389 

390 

+Transport  Airplane  Fuel  Tank  Flammability  Reduction . 

+General  Operating  and  Flight  Rules  (Completion  of  a  Section  610  Review)  . 

Extended  Operations  (ETOPS)  of  Multi-Engine  Airplanes  . 

2120-AI23 

2120-AJ13 

2120-AJ26 

+  DOT-designated  significant  regulation 

Federal  Motor  Carrier  Safety  Administration — Proposed  Rule  Stage 

Sequence 

Number 

Title  * 

Regulation 

Identifier 

Number 

391 

392 

+Unified  Registration  System . 

♦National  Registry  of  Certified  Medical  Examiners  (Reg  Plan  Seq  No.  92)  . . 

2126-AA22 

2126-AA97 

+  DOT-designated  significant  regulation 

References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 

Federal  Motor  Carrier  Safety  Administration — Final  Rule  Stage 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

393 

394 

395 

396 

♦New  Entrant  Safety  Assurance  Process . . 

♦Requirements  for  Intermodal  Equipment  Providers  and  Motor  Carriers  and  Drivers  Operating  Intermodal  Equip¬ 
ment  • . . . 

Interstate  Van  Operations  . 

♦Commercial  Driver’s  License  Testing  and  Commercial  Learner’s  Permit  Standards  (Reg  Plan  Seq  No.  94)  . 

2126-AA59 

2126-AA86 

2126-AA98 

2126-AB02 

+  DOT-designated  significant  regulation 

References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 

Federal  Motor  Carrier  Safety  Administration — Long-Term  Actions 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

397 

♦Safety  Monitoring  System  and  Compliance  Initiative  for  Mexico-Domiciled  Motor  Carriers  Operating  in  the  United 
States . 

2126-AA35 

+  DOT-designated  significant  regulation 

National  Highway  T raffic  Safety  Administration — Proposed  Rule  Stage 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

398 

Early  Warning  Reporting  Information  . 

2127-AK28 
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National  Highway  Traffic  Safety  Administration — Completed  Actions 


Sequence 

Number 

j 

Title  1 

Regulation 

Identifier 

Number 

399 

.  j 

Upgrade  of  School  Bus  Passenger  Protection  . 

2127-AK09 

Federal  Transit  Administration — Proposed  Rule  Stage 

Sequence 

Number 

! 

Title  ! 

! 

Regulation 

Identifier 

Number 

400 

401 

402 

Bus  Testing;  Phase-In  of  Brake  Performance  and  Emissions  Testing,  and  Program  Updates  (Section  610  Re- 

Buy  America;  Petition  for  Rulemaking  (Section  610  Review)  . 

School  Bus  Operations  (Section  610  Review)  . 

2132-AA95 

2132-AA99 

2132-ABOO 

•  Federal  Transit  Administration — Long-Term  Actions 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

403 

+Major  Capital  Investment  Projects — New/Small  Starts . 

2132-AA81 

+  DOT-designated  significant  regulation 

Pipeline  and  Hazardous  Materials  Safety  Administration — Final  Rule  Stage 

Sequence 

Number 

Title 

1  Regulation 

1  Identifier 
i  Number 

404 

+Hazardous  Materials;  Enhancing  Rail  Transportation  Safety  and  Security  for  Hazardous  Materials  Shipments . 

j  2137-AE02 

+  DOT-designated  significant  regulation 


Department  of  Transportation  (DOT) 
Office  of  the  Secretary  (OST) 


382.  +NONDISCRIMINATION  ON  THE 
BASIS  OF  DISABILITY  IN  AIR  TRAVEL 

Legal  Authority:  14  USC  41702;  14 
use  41705;  14  USC  41712 
Abstract:  This  final  rule  would 
consolidate  three  notices  of  proposed 
rulemaking  (NPRMs)  to  update  and 
expand  coverage  under  the  Air  Carrier 
Access  Act  (ACAA).  The  ACAA 
prohibits  discrimination  on  the  basis  of 
disability  in  air  travel.  The  final  rule 
would  amend  the  ACAA  rules  to  apply 
to  foreign  air  carriers.  It  would  also  add 
new  provisions  concerning  passengers 
who  use  electronic  respiratory  assistive 
devices  (including  portable  oxygen 
concentrators)  and  passengers  who  are 


deaf  or  hard  of  hearing.  In  addition, 
the  rule  would  reorganize  and  update 
the  entire  ACAA  rule.  Rulemaking 
actions  under  RINs  2105-AC29  and 
2105-AD41  are  being  incorporated  into 


this  rulemaking. 

Timetable: 

Action 

NPRM 

NPRM  Comment 
Period  Extended 
NPRM  Comment 
Period  End 
Second  NPRM 
Comment  Period 
End 


Date  FR  Cite 

11/04/04  69  FR  64364 
01/28/05  70  FR  4058 

02/02/05 

03/04/05 


Completed  Actions 


Action  .  Date  FR  Cite 

Final  Rule  05/13/08  73  FR  27614 

Final  Rule  Effective  05/1 3/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Blaine  A.  Workie, 
Supervisory  Trial  Attorney,  Department 
of  Transportation,  Office  of  the 
Secretary,  1200  New  Jersey  Avenue  SE, 
Washington,  DC  20590 
Phone:  202  366-9342 
Fax:  202  366-7153 
Email:  blane.workie@dot.gov 

RIN:  2105-AC97 

BILLING  CODE  4910— SX—S 
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Department  of  Transportation  (DOT) 

Federal  Aviation  Administration  (FAA) 

Proposed  Rule  Stage 

383.  -t^AUTOMATIC  DEPENDENT 
SURVEILLANCE— BROADCAST 
(ADS-B)  EQUIPAGE  MANDATE  TO 
SUPPORT  AIR  TRAFFIC  CONTROL 
SERVICE 

49  USC  44713,  44716  and  44717;  49 

USC  44722,  44901,  44903  and  44904, 
44912,  and  46105 

are  intended  to  contribute  significantly 
to  reducing  aviation  accidents. 

Timetable: 

Abstract:  This  rulemaking  would 

Action  Date  FR  Cite 

Regulatory  Plan:  This  entry  is  Seq.  No. 
91  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  2120-AI92 

amend  the  regulations  for  crewmember 
and  dispatcher  training  programs  in 
domestic,  flag,  and  supplemental 
operations.  The  rulemaking  would 
enhance  traditional  training  programs 
by  requiring  the  use  of  flight  simulation 
training  devices  for  flight  crewmembers 
and  including  additional  training 
requirements  in  areas  that  are  critical 
to  safety.  The  rulemaking  would  also 
reorganize  and  revise  the  qualification 
and  training  requirements.  The  changes 

NPRM  11/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Edward  Cook,  Flight 
Standards  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  100  Hartsfield  Centre 
Parkway,  Suite  400,  Atlanta,  GA  30354 
Phone:  404  832-4700 

Email:  edward.cook@faa.gov 

RIN:  2120-AJ00 

384.  -t-QUALIFICATION,  SERVICE,  AND 
USE  OF  CREWMEMBERS  AND 
AIRCRAFT  DISPATCHERS 

Legal  Authority:  49  USC  106(g),  40119, 
40113,  44101;  49  USC  44701  and 

44702,  44705;  49  USC  44709  to  44711; 

Department  of  Transportation  (DOT) 

Federal  Aviation  Administration  (FAA) 

Final  Rule  Stage 

385.  ^WASHINGTON,  DC, 
METROPOLITAN  AREA  SPECIAL 
FLIGHT  RULES  AREA 

Legal  Authority:  49  USC  106(g);  49 
use  40103;  49  USC  40106;  49  USC 
40109;  49  USC  40113;  49  USC  44502; 

Abstract:  This  rulemaking  would 
codify  restrictions  for  certain  aircraft 
operations  in  the  Washington,  DC, 
Metropolitan  Area.  This  action  is 
necessary  because  of  the  ongoing  threat 
of  terrorist  attacks.  The  FAA  intends 
by  this  action  to  help  the  Department 
of  Homeland  Security  and  the 
Department  of  Defense  protect  national 
assets  in  the  National  Capital  region. 
We  are  developing  the  rule  in 
conjunction  with  the  Department  of 
Defense  and  Department  of  Homeland 
Security. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

08/04/05 

70  FR  45250 

NPRM  Comment 

11/02/05 

Period  End 

NPRM  Comment 

11/07/05 

70  FR  67388 

Period  Extended 

NPRM  Comment 

02/06/06 

Period  Extended  to 

Final  Rule 

01/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 


Agency  Contact:  Ellen  Crum,  Air 
Traffic  Systems  Operations,  Department 
of  Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW,  Washington,  DC  20591 
Phone:  202  267-8783 
Email:  ellen.crum@faa.gov 

RIN:  2120-AI17 


386.  PRODUCTION  AND 
AIRWORTHINESS  APPROVALS 

Legal  Authority:  42  USC  7572;  49  USC 
106(g):  49  USC  40105;  49  USC  40113; 
49  USC  44701  and  44702;  49  USC 
44704;  49  USC  44707;  49  USC  44709; 
49  USC  44711;  49  USC  44713;  49  USC 
44715;  49  USC  45303 

Abstract:  This  rulemaking  would 
change  certification  procedures  and 
identification  requirements  for 
aeronautical  products  and  parts.  The 
changes  would  address  standardizing 
requirements  for  production  approval 
holders;  requiring  production  approval 
holders  to  issue  airworthiness 
approvals  for  aircraft  engines, 
propellers,  and  other  aviation  parts; 
requiring  manufacturers  to  mark  all 
parts  and  components;  and  revising 
export  airworthiness  approval 
requirements  to  facilitate  global 
manufacturing.  The  intent  of  these 
changes  is  to  promote  safety  by 
ensuring  that  aircraft,  and  parts 


designed  specifically  for  use  in  aircraft, 
wherever  manufactured,  meet 
applicable  standards.  This  action  is  also 
necessary  to  update  our  regulations  to 
reflect  the  current  global  aircraft  and 
aircraft  parts  manufacturing 
environment. 


Timetable: 


Action 

Date 

FR  Cite 

NPRM 

10/05/06 

71  FR  58914 

NPRM  Comment 

12/20/06 

71  FR  76224 

Period  Extended 

NPRM  Comment 

01/03/07 

Period  End 

Comment  Period 

02/05/07 

Extended  to 

Notice  of  Availability 

02/14/07 

72  FR  6968 

and  Request  for 

Comments 

Comment  Period  End 

04/02/07 

Final  Rule 

11/13/07 

72  FR  63797 

Final  Rule  Effective 

01/14/08 

Final  Rule 

04/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Barbara  Capron, 
Department  of  Transportation,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW, 
Washington,  DC  20591 
Phone:  202  267-3343 
Email:  barbara.capron@faa.gov 

RIN:  2120-AI78 
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Department  of  Transportation  (DOT)  .  Long-Term  Actions 

Federal  Aviation  Administration  (FAA)  -  .'-'j  t 


387.  +FLIGHT  CREWMEMBER  DUTY 
LIMITATIONS  AND  REST 
REQUIREMENTS 

Legal  Authority;  49  USC  106(g);  49 
use  40113;  49  USC  40119;  49  USC 
44101;  49  USC  44701  to  44703;  49  USC 
44705;  49  USC  44709  to  44713;  49  USC 
44715  to  44717;  49  USC '44722;  49  USC 
44901;  49  USC  44903  and  44904;  49 
USC  44912 

Abstract:  This  rulemaking  would 
amend  the  regulations  on  duty  period 
limitations,  flight  time  limitations,  and 
rest  requirements  for  flight 


crewmembers  engaged  in  air 
transportation.  The  changes  would 
respond  to  the  need  to  ensure  that  the 
rules  will  continue  to  provide  the 
minimum  level  of  safety.  This 
rulemaking  responds  to  public  and 
congressional  interest  in  regulating 
flight  crewmember  rest  requirements, 
NTSB  Safety  Recommendations, 
petitions  for  rulemaking,  and  scientific 
data.  This  action  is  considered 
significant  because  of  substantial  public 
interest.  The  FAA  is  considering 
proposing  additional  changes  in 


response  to  comments  received  on  the 
NPRM. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Larry  Youngblut, 
Flight  Standards  Service,  Department  of 
Transportation,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW,  Washington,  DC  20951 
Phone:  202  267-9360 
Email:  larry.youngblut@faa.gov 

RIN:  2120-AI93 


Department  of  Transportation  (DOT)  Completed  Actions 

Federal  Aviation  Administration  (FAA)  . 


388.  +TRANSPORT  AIRPLANE  FUEL 
TANK  FLAMMABILITY  REDUCTION 

Legal  Authority:  49  USC  106(g):  49 
USC  40113;  49  USC  44701  and  44702; 
49  USC  44704 

Abstract;  This  rulemaking  would 
require  that  flammability  reduction 
means  be  incorporated  into  existing 
airplanes,  newly  manufactured 
airplanes,  and  new  designs.  It 
establishes  new  design  standards  for 
future  and  pending  applications  for 
type  certification  as  well  as  new 
operating  rules  for  retrofitting  existing 
airplanes. 


Timetable: 


Action 

Date 

FR  Cite 

NPRM 

11/23/05 

70  FR  70922 

Notice  of  Availability 
and  Request  for 
Comments 

02/15/06 

71  FR  8045 

NPRM  Comment 
Period  Extended 

03/21/06 

71  FR  14122 

NPRM  Comment 
Period  End 

03/23/06 

Notice  of  Availability 
and  Request  for 
Comments 

04/03/06 

71  FR  16611 

Notice  of  Public 
Meeting 

04/03/06 

71  FR  16611 

Notice  Comment 
Period  End 

05/08/06 

NPRM  Extended 
Comment  Period 

05/08/06 

End 

Notice  Comment 
Period  End 

03/23/08 

Final  Rule;  Request 
for  Comments 

07/21/08 

73  FR  42444 

Final  Rule  Effective 

09/19/08 

Final  Rule  Comment 
Period  End 

01/20/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Mike  Dostert,  Federal 
Aviation  Administration,  Department  of 
Transportation,  Federal  Aviation 
Administration,  1601  Lind  Avenue  SW, 
Renton,  WA  98055-4056 
Phone:  425  227-2132 
Fax:  425  227-1320 
Email:  mike.dostert@faa.gov 

RIN:  2120-AI23 


389.  ^GENERAL  OPERATING  AND 
FLIGHT  RULES  (COMPLETION  OF  A 
SECTION  610  REVIEW) 

Legal  Authority:  49  USC  106(g);  49 
USC  1155;  49  USC  40103;  49  USC 
40113;  49  USC  40120;  49  USC  44101; 
49  USC  44111;  49  USC  44701;  49  USC 
44704;  49  USC  44709;  49  USC  44711; 
49  USC  44712:  49  USC  44715;  49  USC 
44716:  49  USC  44717;  49  USC  44722; 
49  USC  46306;  49  USC  46315;  49  USC 
46316;  49  USC  46504;  49  USC  46506 
and  46507;  49  USC  47122;  49  USC 
47508;  49  USC  47528  to  47531;  61  Stat 
1180  articles  12  and  29 

Abstract:  The  FAA  conducted  a  review 
under  section  610  of  the  Regulatory 
Flexibility  Act  for  part  91,  and  RIN 
2120-AJ13  has  been  added  to  the 
Agenda  to  reflect  this  review.  Part  91 
governs  the  operation  of  aircraft  within 
the  United  States,  including  the  waters 
within  3  nautical  miles  of  the  U.S. 
coast.  . 

Timetable: 

Action  Date  FR  Cite 

End  Review  1 0/02/06 

Regulatory  Flexibility  Analysis 
Required:  Yes 


•  -J-.O 

Agency  Contact:  Thomas  C.  Smi^pl^^v^ 

Office  of  Aviation  Policy  and  Plahsl' _ 

Department  of  Transportation,  Federal 
Aviation  Administration,  800  /  *•  .68£ 

Independence  Avenue  SW,  '>RT3M 

Washington,  DC  20591  THOU3 

Phone:  202  267-3289 
Email:  thomas.c.smith@faa.gov 

RIN:  2120-AJ13 


390.  •  EXTENDED  OPERATIONS  . 
(ETOPS)  OF  MULTIrENGINE 
AIRPLANES 

Legal  Authority:  49  USC  106(g);  49 
USC  40113;  49  USC  40119;  49  USC 
41706;  49  USC  44101;  49  USC  44701 
and  44702;  49  USC  44705;  49  USC 
44709  to  44711;  49  USC  44713;  49  USC 
44716  and  44717;  49  USC  44722;  49 
USC  44901;  49  USC  44903  and  44904; 
49  USC  44912;  49  USC  45101  to  45105; 
49  USC  46105;  49  USC  46301 

Abstract;  This  rule  would  amend  the 
rule  language  applicable  to  the 
qualifications  required  by  a  person  who 
must  certify  by  signature  the  pre¬ 
departure  service  check  for  ETOPS 
flights. 

Timetable: 

Action  Date  FR  Cite 

Final  Rule:  06/16/08  73  FR  33879 

Immediately 
Adopted 

Final  Rule  Effective  06/1 6/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Robert  Reich, 
Department  of  Transportation,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW, 

Washington,  DC  20591 
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DOT— FAA 


Completed  Actions 


Phone:  202  267-7262  Email:  robert.reich@faa.gov 

RIN:  2120-AJ26 

«  BILUNG  CODE  4910— 13— S 


Department  of  Transportation  (DOT)  Proposed  Rule  Stage 

Federal  Motor  Carrier  Safety  Administration  (FMCSA) 


391.  +UNIFIED  REGISTRATION 
SYSTEM 

Legal  Authority:  PL  104-88;  109  Stat. 
803,  888  (1995):  49  USC  13908;  Sec. 
4304  of  PL  109-159 

Abstract:  This  rulemaking  would 
replace  three  current  identification  and 
registration  systems:  the  US  DOT 
number  identification  system,  the 
commercial  registration  system,  and  the 
financial  responsibility  system,  with  an 
online  Federal  unified  registration 
system.  This  program  would  serve  as 
a  clearinghouse  and  depository  of 
information  on,  and  identification  of, 
brokers,  freight  forwarders,  and  others 
required  to  register  with  the 
Department  of  Transportation.  The 


Agency  is  revising  this  rulemaking  to 
address  amendments  directed  by 
SAFETEA-LU.  The  replacement  system 
for  the  Single  State  Registration  System, 
which  the  ICC  Termination  Act 
originally  directed  be  merged  under 
URS,  will  be  addressed  separately. 
Timetable:  . 


Action 


Date  FR  Cite 


ANPRM 

ANPRM  Comment 
Period  End 
NPRM 

NPRM  Comment 
Period  End 
Supplemental  NPRM 


08/26/96  61  FR  43816 
10/25/96 

05/19/05  70  FR  28990 
08/17/05 

09/00/09 


Regulatory  Flexibility  Analysis 
Required:  Yes 


Agency  Contact:  Valerie  Height, 
Management  Analyst,  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration,  Office  of  Policy 
Plans  and  Regulation  (MC-PRR),  1200 
New  Jersey  Avenue  SE,  Washington, 
DC  20590 

Phone:  202  366-0901 
Email:  valerie.height@dot.gov 

RIN:  2126-AA22 


392.  +NATIONAL  REGISTRY  OF 
CERTIFIED  MEDICAL  EXAMINERS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
92  in  part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  2126-AA97 


Department  of  Transportation  (DOT)  Final  Rule  Stage 

Federal  Motor  Carrier  Safety  Administration  (FMCSA) 


393.  +NEW  ENTRANT  SAFETY 
ASSURANCE  PROCESS 

Legal  Authority:  49  USC  31144;  PL 
106-159,  sec  210;  113  Stat  1748  (1999); 
PL  107-87,  sec  350 

Abstract:  This  rulemaking  would 
change  the  New  Entrant  Safety 
Assurance  Process  by  raising  the 
standard  of  compliance  for  passing  the 
new  entrant  safety  audit.  It  also  would 
make  clarifying  changes  to  some  of  the 
existing  new  entrant  regulations.  The 
rule  also  proposes  a  separate 
application  procedure  and  safety 
oversight  system  for  non-North 
America-domiciled  motor  carriers.  The 
proposed  rule  would  improve  the 
Agency’s  ability  to  identify  at-risk  new 
entrant  carriers  and  would  ensure 
deficiencies  in  basic  safety  management 
controls  are  corrected  before  the  new 
entrant  is  granted  permanent 
registration.  These  changes  would  not 
impose  additional  operational 
requirements  on  any  new  entrant 
carrier.  All  new  entrants  would 
continue  to  receive  educational 
information  on  how  to  comply  with  the 
safety  regulations  and  be  given  an 


opportunity  to  correct  any  deficiencies 
found.  FMCSA  recognizes  many  new 
entrants  are  small  businesses  that  are 
unaware  of  these  requirements  and 
continue  to  need  our  assistance. 


Timetable: 


Action 

Date 

FR  Cite 

Interim  Final  Rule 

05/13/02 

67  FR  31978 

(IFR) 

IFR  Comment  Period 

07/12/02 

End 

IFR  Effective 

01/01/03 

NPRM 

12/21/06 

71  FR  76730 

NPRM  Comment 

02/20/07 

Period  End 

Final  Rule 

12/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Stephanie  Haller, 
Enforcement  and  Compliance  Division, 
Department  of  Transportation,  Federal 
Motor  Carrier  Safety  Administration, 
1200  New  Jersey  Avenue  SE, 
Washington,  DC  20590 
Phone:  202  366-0178 
Email:  stephanie.haller@dot.gov 

RIN:  2126-AA59 


394.  +REQUIREMENTS  FOR 
INTERMODAL  EQUIPMENT 
PROVIDERS  AND  MOTOR  CARRIERS 
AND  DRIVERS  OPERATING 
INTERMODAL  EQUIPMENT 

Legal  Authority:  49  USC  31136;  49 
USC  31151;  49  USC  31502;  sec  4118, 
PL  109-59  (2005) 

Abstract:  This  rulemaking  would 
require  entities  that  offer  intermodal 
container  chassis  for  transportation  in 
interstate  commerce  to:  file  a  Motor 
Carrier  Identification  Report  (Form 
MCS-150);  display  a  USDOT 
identification  number  on  each  chassis 
offered  for  such  transportation: 
establish  a  systematic  inspection, 
repair,  and  maintenance  program  to 
ensure  the  safe  operating  condition  of 
each  chassis  offered  for  transportation 
and  maintain  documentation  of  the 
program:  and  provide  a  means  for 
effectively  responding  to  driver  and 
motor  carrier  complaints  about  the 
condition  of  intermodal  container 
chassis.  The  rulemaking  is  considered 
significant  because  of  substantial 
industry  and  congressional  interest  and 
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DOT— FMCSA  j;  )  . 

Final  Rule  Stage 

because  it  involves  other  departmental 
modes.  It  is  required  by  SAFETEA-LU. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 

NPRM  Comment 
Period  End 
Comment  Period 
Extended 
End  Extended 
Comment  Period 
Final  Rule 


12/21/06  71  FR  76796 
03/21/07 

04/13/07  72  FR  18615 
05/21/07 
12/00/08 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Deborah  M.  Freund, 
Senior  Transportation  Specialist, 
Department  of  Transportation,  Federal 
Motor  Carrier  Safety  Administration, 
1200  New  Jersey  Avenue  SE, 
Washington,  DC  20590 
Phone:  202  366-4325 
Email:  deborah.freund@dot.gov 

RIN:  2126-AA86 


395.  INTERSTATE  VAN  OPERATIONS 

Legal  Authority:  sec  4136  of  PL  109-59 
(2005) 

Abstract:  This  rulemaking  would  make 
the  requirements  concerning  driver 
qualifications:  driving  of  CMVs;  parts 
and  accessories  necessary  for  safe 
operations;  hours  of  service;  and 
inspection,  repair,  and  maintenance 
applicable  to  the  operation  of  vehicles 
designed  or  used  to  transport  between 
9  and  15  passengers  (including  the 
driver)  for  direct  compensation,  in 
interstate  commerce,  regardless  of  the 
distance  traveled.  Currently  the  safety 
regulations  apply  to  such  vans  when 
the  vehicle  is  operated  beyond  a  75  air- 
mile  radius  of  the  driver’s  work 
reporting  location.  This  action  is  in 
response  to  SAFETEA-LU. 

Timetable: 

Action  Date  FR  Cite 

Final  Rule  03/00/09 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Thomas  Yager,  Driver 
and  Carrier  Operations  Division, 
Department  of  Transportation,  Federal 
Motor  Carrier  Safety  Administration, 
1200  New  Jersey  Avenue  SE, 
Washington,  DC  20590 
Phone:  202  366-4325 
Email:  tom.yager@dot.gov 

RIN:  2126-AA98 


396.  ^COMMERCIAL  DRIVER’S 
LICENSE  TESTING  AND 
COMMERCIAL  LEARNER’S  PERMIT 
STANDARDS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
94  in  part  II  of  this  issue  of  the  Federal 
Register.  ' 

RIN:  2126-AB02  > 


Department  of  Transportation  (DOT)  Long-Term  Actions 

Federal  Motor  Carrier  Safety  Administration  (FMCSA) 


397.  +SAFETY  MONITORING  SYSTEM 
AND  COMPLIANCE  INITIATIVE  FOR 
MEXICO-DOMICILED  MOTOR 
CARRIERS  OPERATING  IN  THE 
UNITED  STATES 

Legal  Authority:  49  USC  113,  504,  and 
521(b)(5)(A);  49  USC  5113,  31136, 
31144,  and  31502;  sec  350  of  PL 
107-87 

Abstract:  This  rule  would  implement 
a  safety  monitoring  system  and 
compliance  initiative  designed  to 
evaluate  the  continuing  safety  fitness  of 
all  Mexico-domiciled  carriers  within  18 
months  after  receiving  a  provisional 
Certificate  of  Registration  or  provisional 
authority  to  operate  in  the  United 
States.  It  also  would  establish 
suspension  and  revocation  procedures 
for  provisional  Certificates  of 
Registration  and  operating  authority, 
and  incorporate  criteria  to  be  used  by 
FMCSA  in  evaluating  whether  Mexico- 
domiciled  carriers  exercise  basic  safety 
management  controls.  The  interim  rule 


included  requirements  that  were  not 
proposed  in  the  NPRM  but  which  are 
necessary  to  comply  with  the  FY-2002 
DOT  Appropriations  Act.  On  January 
16,  2003,  the  Ninth  Circuit  Court  of 
Appeals  remanded  this  rule,  along  with 
two  other  NAFTA-related  rules,  to  the 
agency,  requiring  a  full  environmental 
impact  statement  and  an  analysis 
required  by  the  Clean  Air  Act.  On  June 
7,  2004,  the  Supreme  Court  reversed 
the  Ninth  Circuit  and  remanded  the 
case,  holding  that  FMCSA  is  not 
required  to  prepare  the  environmental 
documents.  FMCSA  is  waiting  for 
Interim  Final  Rule  experience  after  the 
border  opens  before  deciding  what  to 
do  next  on  this  rulemaking.  FMCSA 
originally  planned  to  publish  a  final 
rule  by  November  28,  2003. 

Timetable: 

Action  Date  FR  Cite 

NPRM  05/03/01  66  FR  2241 5 


Action 

Date 

FR  Cite 

NPRM  Comment 

07/02/01 

Period  End 

Interim  Final  Rule 

03/19/02 

67  FR  12758 

IFR  Comment  Period 

04/18/02 

End 

IFR  Effective* 

05/03/02 

Notice  of  Intent  To 

08/26/03 

68  FR  51322 

Prepare  an  EIS 

EIS  Public  Scoping 

10/08/03 

68  FR  58162 

Meetings 

Next  Action  Undetermined 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Milt. Schmidt,  Chief, 
North  American  Borders  Division, 
Department  of  Transportation,  Federal 
Motor  Carrier  Safety  Administration, 
1200  New  Jersey  Avenue  SE, 
Washington,  DC  20590 
Phone:  202  366-4049 
Email:  milt.schmidt@dot.gov 

RIN:  2126-AA35 

BILLING  CODE  4910— EX— S 
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Department  of  Transportation  (DOT)  Proposed  Rule  Stage 

National  Highway  Traffic  Safety  Administration  (NHTSA) 


398.  EARLY  WARNING  REPORTING 
INFORMATION 

Legal  Authority:  49  USC  30166 

Abstract:  This  rulemaking  would 
amend  certain  provisions  of  the  early 
warning  reporting  (EWR)  rule 
published  pursuant  to  the 
Transportation  Recall,  Enhancement, 
Accoimtability  and  Documentation 
(TREAD)  Act.  This  rulemaking  would 
modify  the  threshold  for  submitting 


quarterly  EWR  reports  for  some 
manufacturers  and  add  new 
requirements  to  maintain  the 
consistency  of  the  EWR  data  from 
quarter  to  qucuter. 

Timetable: 

Action  Date  FR  Cite 

NPRM  01/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 


Department  of  Transportation  (DOT) 

National  Highway  Traffic  Safety  Administration  (NHTSA) 


399.  UPGRADE  OF  SCHOOL  BUS 
PASSENGER  PROTECTION 

Legal  Authority:  15  USC  1392 

Abstract:  This  rulemaking  would 
address  issues  to  improve  passenger 
protection  on  school  buses.  The 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21)  directed  a  study  be 
conducted  to  assess  occupant  safety  on 
school  buses.  The  National  Highway 
Traffic  Safety  Administration  described 
their  findings  in  an  April  2002  Report 
to  Congress.  As  a  result  of  this  study, 
NHTSA  stated  that  it  was  considering 
changes  to  the  existing  Federal  motor 
vehicle  safety  standards,  including 


increasing  the  seat  back  height  to 
reduce  the  potential  for  passenger 
override  in  the  event  of  a  crash; 
requiring  small  school  buses  to  have 
lap/shoulder  belt  restraints;  assuring 
proper  lap/shoulder  belt  fit  for  all 
school  bus  passenger  sizes;  and 
developing  standardized  test 
procedures  for  vol  untarily  installed 
lap/shoulder  belts. 

Timetable: 

Action  Date  FR  Cite 

NPRM  1 1/21/07  72  FR  65509 

NPRM  Comment  01/22/08 

Period  End 


Agency  Contact:  Christina  Morgan, 
Chief,  Early  Warning  Reporting, 
Department  of  Transportation,  National 
Highway  Traffic  Safety  Administration, 
1200  New  Jersey  Avenue  SE; 
Washington,  DC  20590 
Phone:  202  366-^238 
Email:  tina.morgan@dbt.gov 

RIN:  2127-AK28 


Completed  Actions 


Action  Date  FR  Cite 


Final  Action  10/21/08  73  FR  62744 

Final  Action  Effective  04/1 0/09 

Regulatory  Flexibility  Anaiysis 
Required:  Yes 

Agency  Contact:  Charles  Hott,  Safety 
Standards  Engineer,  Department  of 
Transportation,  National  Highway 
Traffic  Safety  Administration,  1200 
New  Jersey  Avenue  SE,  Washington, 
DC  20590 

Phone:  202  366-0247 
Email:  charles.hott@dot.gov 

RIN:  2127-AK09 

BILLING  CODE  4910— 59— S 


Department  of  Transportation  (DOT)  Proposed  Rule  Stage 

Federal  Transit  Administration  (FTA) 


400.  BUS  TESTING;  PHASE-IN  OF 
BRAKE  PERFORMANCE  AND 
EMISSIONS  TESTING,  AND  PROGRAM 
UPDATES  (SECTION  610  REVIEW) 

Legal  Authority:  49  USC  5318(a) 

Abstract:  This  rulemaking  would 
modify  the  Bus  Testing  rule  to 
incorporate  tests  for  brake  performance 
and  emissions.  This  rulemaking  would 
also  update  and  clarify  the  existing 
regulation  foimd  at  49  CFR  665. 

Timetable: 

Action  Date  FR  Cite 

NPRM  09/30/08  73  FR  56781 

NPRM  Comment  12/01/08 

Period  End 

Regulatory  Flexibility  Anaiysis 
Required:  No 

Agency  Contact:  Richard  Wong, 
Attorney  Advisor,  Department  of 
Transportation,  Federal  Transit 


Administration,  1200  New  Jersey 
Avenue  SE,  Washington,  DC  20590 
Phone:  202  366-6067 
Fax:  202  366-3809 
Email:  richard.wong@dot.gov 

RIN:  2132-AA95 


401.  BUY  AMERICA;  PETITION  FOR 
RULEMAKING  (SECTION  610  REVIEW) 

Legal  Authority:  49  USC  5323(j) 
Abstract:  This  rulemaking  would 
address  the  treatment  of  bi-metallic 
aluminum  rail  under  FTA’s  Buy 
America  rule.  Presently,  both  running 
rail  (carrying  the  weight  of  the  train) 
and  power  rail  (carrying  the  electric 
power  supply)  are  treated  alike  under 
the  Buy  America  regulation,  i.e.,  all  rail 
products  must  be  produced  in  the 
United  States,  including  all 
manufacturing  processes,  except 
metallurgical  processes  involving 
refinement  of  steel  additives.  During  its 


recent  Buy  America  rulemaking,  FTA 
received  several  requests  to  classify  bi¬ 
metallic  aluminum  rail  as  “traction 
power  equipment.”  Such  a  move  would 
subject  bi-metallic  aluminum  rail  to  a 
60/40  percent  domestic/non-domestic 
content  requirement,  provided  that 
final  assembly  takes  place  in  the  United 
States. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 

Regulatory  Flexibility  Analysis 
Required:  No 

Agency  Contact:  Richard  Wong, 
Attorney  Advisor,  Department  of 
Transportation,  Federal  Transit 
Administration,  1200  New  Jersey 
Avenue  SE,  Washington,  DC  20590 
Phone:  202  366-6067 
Fax:  202  366-3809 
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Proposed  Rule  Stage 


Email:  richard.wong@dot.gov 
RIN:  2132-AA99 

402.  SCHOOL  BUS  OPERATIONS 
(SECTION  610  REVIEW) 

Legal  Authority:  49  USC  5323(f) 

Abstract:  This  rulemaking  would 
amend  the  regulations  that  govern  the 
provision  of  services  to  school  students 
and  personnel  by  recipients  of  Federal 
funds  from  the  Federal  Transit 


Administration  for  consistency  with  the 
statutory  provisions  enacted  by 
SAFETEA-LU  regarding  penalties  for 
violations  of  the  regulations.  This 
rulemaking  would  also  clarify  the 
existing  requirements  for  differentiating 
permissible  services  from  prohibited 
services  to  school  students  and  . 

personnel. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/00/08 


Regulatory  Flexibility  Analysis 
Required:  No 

Agency  Contact:  Elizabeth  S 
Martineau,  Attorney  Advisor, 
Department  of  Transportation,  Federal 
Transit  Administration,  1200  New 
Jersey  Avenue  SE,  Washington,  DC 
20590 

Phone:  202  366-1936 
Fax:  202  366-3809 

RIN:  2132-ABOO 


Department  of  Transportation  (DOT)  Long-Term  Actions 

Federal  Transit  Administration  (FTA) 


403.  +MAJOR  CAPITAL  INVESTMENT 

by  SAFETEA-LU.  At  this  time,  the  2008 

Regulatory  Flexibility  Analysis 

PROJECTS— NEW/SMALL  STARTS 

Appropriations  Act  prohibits  a  Final 

Required:  Yes 

Legal  Authority:  PL  109-59,  sec  3011 

Rule. 

Agency  Contact:  Christopher  VanWyk, 

Abstract:  This  rulemaking  would 

Attorney  Advisor,  Department  of 

establish  a  simplified  evaluation 

Action 

Date  FR  Cite 

Transportation,  Federal  Transit 

process  for  projects  seeking  less  than 

ANPRM 

01/30/06  71  FR4864 

Administration,  1200  New  Jersey 

$75  million  in  New  Starts  funds.  The 

ANPRM  Comment 

03/10/06 

Avenue  SE,  Washington,  DC  20590 

rule  will  set  out  FTA’s  evaluation  and 

Period  End 

Phone:  202  366-1733 

rating  process  for  proposed  projects 

NPRM 

08/03/07  72  FR  43328 

Email:  christopher.vanwyk@dot.gov 

based  on  the  results  of  project 

NPRM  Comment 

11/01/07 

justification  and  local  financial 

Period  End 

RIN:  2132-AA81 

commitment.  This  action  is  mandated 

Next  Action  Undetermined 

BILLING  CODE  4910— 57— S 

Department  of  Transportation  (DOT) 

Final  Rule  Stage 

Pipeline  and  Hazardous  Materials  Safety  Administration  (PHMSA) 

404.  -^HAZARDOUS  MATERIALS: 
ENHANCING  RAIL  TRANSPORTATION 
SAFETY  AND  SECURITY  FOR 
HAZARDOUS  MATERIALS 
SHIPMENTS 

Legal  Authority:  49  USC  5101  to  5127 

Abstract:  In  consultation  with  the 
Federal  Railroad  Administration  (FRA), 
PHMSA  would  revise  the  current 
requirements  on  the  safe  and  secure 
transportation  of  hazardous  materials 
transported  in  commerce  by  rail.  It  may 
require  rail  carriers  to  (1)  compile 
annual  data  on  certain  shipments  of 
hazardous  materials  and  use  the  data 
to  analyze  safety  and  security  risks 
along  rail  transportation  routes  where 
those  materials  are  transported;  (2) 
assess  alternative  routing  options  and 
make  routing  decisions  based  on  those 


assessments;  and  (3)  clarify  the  current 
security  plan  requirements  to  address 
en  route  storage  and  delays  in  transit. 

This  rulemaking  was  scheduled  to  have 
a  final  rule  published  by  12/24/2007. 
However,  to  address  matters  raised  by 
the  Implementing  Recommendations  of 
the  9/11  Commission  Act  of  2007 
(Pub.LllO-53,  121  Stat.  266),  PHMSA 
will  first  issue  the  rule  as  an  IFR. 

Timetable; 

Action  Date  FR  Cite 

Request  for  08/10/04  69  FR  50987 

Comments 

Comment  Period  End  1 0/1 8/04 
NPRM  12/21/06  71  FR  76834 

NPRM  Comment  02/20/07 

Period  End 

Interim  Final  Rule  04/16/08  73  FR  20751 


Action  Date  FR  Cite 

Interim  Final  Rule  06/01/08 

Effective 

Final  Rule  11/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Susan  Gorsky,  Senior 
Regulations  Specialist,  Department  of 
Transportation,  Pipeline  and  Hazardous 
Materials  Safety  Administration,  1200 
New  Jersey  Avenue  SE,  Washington, 

DC  20590 

Phone:  202  366-8553 
Email:  susan.gorsky@dot.gov 

RIN:  2137-AE02 

[FR  Doc.  E8-21238  Filed  11-21-08;  8:45  am] 
BH-LING  CODE  4910-60-S 


Part  XI 


Environmental 
Protection  Agency 

Semiannual  Regulatory  Agenda 
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the  Action  Initiation  List,  go  to 
http;//www.epa.gov/lawsregs/search/ 
ail.htmlftnotification  and  complete  the 
five  steps  listed  there. 

If  you  would  like  to  receive  a  hard 
copy  of  the  semiannual  agenda  about  2 
to  3  months  after  publication,  please 
send  an  e-mail  with  your  name  and 
complete  address  to:  nscep@bps- 
lmit.com  and  put  “Regulatory  Agenda 
Hard  Copy”  in  the  subject  line,  or  call 
800-490-9198.  There  is  no  charge  for  a 
single  copy  of  the  agenda. 

SUPPLEMENTARY  INFORMATION: 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Ch.  I 

[FRL-8702-9] 

.  [EPA-HQ-OAR-2008-0205 

[EPA-HQ-OAR-2008-0206 

[EPA-HQ-OW-2008-0226 

Fall  2008  Regulatory  Agenda 
agency:  Environmental  Protection 
Agency. 

ACTION:  Semiannual  regulatory 
flexibility  agenda  and  semiannual 
regulatory  agenda. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  publishes  the  semiannual 
regulatory  agenda  online  (the  e-agenda) 
at  www.reginfo.gov  to  update  the  public 
about: 

•  Regulations  and  major  policies 
currently  under  development, 

•  Reviews  of  existing  regulations  and 
major  policies,  and 

•  Rules  and  major  policymakings 
completed  or  canceled  since  the  last 
agenda. 

Definitions: 

“Semiaimual  regulatory  agenda,”  “E- 
Agenda,”  and  “online  regulatory 
agenda,”  all  refer  to  the  seune 
comprehensive  collection  of 
information  that  used  to  be  published  in 
the  Federal  Register,  but  which  is  now 
available  through  an  online  database  but 
not  be  published  in  the  Federal 
Register. 

“Regulatory  Plan”  refers  to  the 
document  published  in  part  2  of  the 
Federal  Register  that  addresses  the  core 
of  the  Agency’s  regulatory  priorities  that 
will  be  issued  in  the  coming  fiscal  year. 


“Regulatory  Flexibility  Agenda” 
refers  to  a  document  about  regulations 
with  a  significant  impact  on  a 
substantial  number  of  small  entities  that 
will  continue  to  be  published  in  the 
Federal  Register  because  of  a 
requirement  of  the  Regulatory 
Flexibility  Act. 

“Unified  Agenda”  refers  to  the 
collection  of  all  agencies’  agendas  with 
an  introduction  prepared  by  the 
Regulatory  Information  Service  Center. 

“Monthly  Action  Initiation  List”  (AIL) 
refers  to  a  list  that  EPA  posts  online 
each  month  of  the  regulations  newly 
approved  for  development. 

“Regulatory  agenda  preamble”  refers 
to  the  document  you  are  reading  now. 

It  appears  as  part  of  the  Regulatory 
Flexibility  Agenda  and  introduces  both 
EPA’s  regulatory  flexibility  agenda  and 
the  e-agenda. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  or  comments  about 
a  particular  action,  please  get  in  touch 
with  the  agency  contact  listed  in  each 
agenda  entry.  If  you  have  general 
questions  about  EPA’s  regulatory 
agenda,  regulatory  plan,  regulatory 
flexibility,  agenda,  or  EPA’s  regulatory 
development  process,  please  contact: 
Phil  Schwartz 

(schwartz.philip@epa.gov;  202-564- 
6564)  or  Caryn  Muellerleile 
(muellerleile.caryn@epa.gov:  202-564- 
2855). 

TO  BE  PLACED  ON  AN  AGENDA 
MAILING  LIST:  If  you  would  like  to 
receive  an  e-mail  with  a  link  to  new 
regulatory  agendas  as  soon  as  they  are 
published,  please  send  an  e-mail 
message  to:  nscep@bps-lmit.com  and 
put  “E-Regulatory  Agenda:  Electronic 
Copy”  in  the  subject  line. 

If  you  would  like  to  receive  a  monthly 
e-mail  with  a  link  to  our  new  update. 


Table  of  Contents 

A.  Map  of  Regulatory  Agenda 
Information 

B.  What  Are  EPA’s  Regulatory  Goals, 
and  What  Key  Principles,  Statutes, 
and  Executive  Orders  Inform  Our 
Rule  and  Policymaking  Process? 

C.  How  Can  You  Be  Involved  in  EPA’s 
Rule  and  Policymaking  Process? 

D.  What  Actions  Are  Included  in  the 
Regulatory  Agenda? 

E.  How  Are  Regulatory  Plan  and 
Regulatory  Flexibility  Agenda 
Organized? 

F.  What  Information  Is  in  the  Regulatory 
Flexibility  Agenda,  the  E-Agenda,  and 
the  Regulatory  Plan? 

G.  New  Monthly  Update  Tool:  The 
Action  Initiation  List 

H.  What  Other  Tools  for  Finding  Out 
About  EPA  Rules  and  Policies  Are 
Available  at  EPA.gov, 

Regulations.gov,  and  Reginfo.gov? 

I.  What  Special  Attention  Do  We  Give 
to  the  Impacts  of  Rules  on  Small 
Businesses,  Small  Governments,  and 
Small  Nonprofit  Organizations? 

J.  Thank  You  for  Collaborating  With  Us. 


A.  Map  of  Regulatory  Agenda 
Information  ' 


Part  of  Agenda 

On-line  locations 

Federal  Register  Location 

Semiannual  Regulatory  Agenda 

www.reginfo.gov/  and 
www.epa.gov/opei/orpm.html 

Not  in  FR 

Annual  Regulatory  Plan 

www.reginfo.gov/  and 
wvw.epa.gov/opei/orpm.html 

Part  2  of  today’s  issue 

Semiannual  Regulatory  Flexibility  Agenda 

wvw.reginfo.gov/  and 
vww.epa.gov/opei/orpm.html 

Part  22  of  today’s  issue 

Monthly  Action  Initiation  List 

http://wvw.regulations.gov/fdmspublic/ 

component/main?main=DocketDetail 

&d=EPA-HQ-OA-2008-0265  and 

http://vww.epa.gov/lawsregs/ 

search/ail. html 

1  .....  j 

Not  in  FR 
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B.  What  Are  EPA’s  Regulatory  Goals, 
and  What  Key  Principles,  Statutes,  and 
Executive  Orders  Inform  Our  Rule  and 
Policymaking  Process? 

Our  primary  objective  is  to  protect 
human  health  and  the  environment. 

One  way  we  achieve  this  objective  is 
through  the  development  of  regulations. 
In  the  United  States,  Congress  passes 
laws  and  authorizes  certain  Government 
agencies,  including  EPA,  to  create  and 
enforce  regulations.  EPA  regulations 
cover  a  range  of  environmental  and 
public  health  protection  issues  from 
setting  standards  for  clean  water,  to 
establishing  requirements  for  proper 
handling  of  toxic  wastes,  to  controlling 
air  pollution  from  industry  and  other 
sources. 

To  ensure  that  our  regulatory 
decisions  are  scientifically  sound,  cOvSt- 
effective,  fair,  and  effective  in  achieving 
environmental  goals,  we  conduct  high 
quality  scientific,  economic,  and  policy 
analyses.  These  analyses  are  planned 
and  initiated  at  early  stages  in  the 
regulatory  development  process  so  that 
Agency  decisionmakers  are  well 
informed  of  the  qualitative  and 
quantitative  benefits  and  costs  as  they 
select  among  alternative  approaches.  It 
is  also  important  that  we  continue  to 
apply  new  and  improved  methods  to 
protect  the  environment,  such  as: 
Building  flexibility  into  regulations 
from  the  very  beginning,  creating  strong 
partnerships  with  the  regulated 
community,  vigorously  engaging  in 
public  outreach  and  involvement,  and 
using  effective  nonregulatory 
approaches.  We  seek  collaborative 
solutions  to  shared  challenges. 

Research,  testing,  and  adoption  of  new 
environmental  protection  methods  are 
also  a  central  tenet  in  environmental 
problem  solving.  The  integration  of  all 
of  these  elements  via  a  well-managed 
regulatory  development  process  and  a 
strong  commitment  to  innovative 
solutions  will  ensure  that  we  all  benefit 
from  significant  environmental 
improvements  that  are  fair,  efficient, 
and  protective.  Our  overall  success  is 
measured  by  our  effectiveness  in 
protecting  human  health  and  the 
environment.  For  a  more  expansive 
discussion  of  our  regulatory  philosophy 
and  priorities,  please  see  the  Statement 
of  Priorities  in  the  FY  2009  regulatory 
plan 

(http://epa.gov/opei/ 

orpm.html#agenda). 


Besides  the  fundamental 
environmental  laws  authorizing  EPA 
actions  such  as  the  Clean  Air  Act  and 
Clean  Water  Act,  there  are  legal 
requirements  that  apply  to  the  issuance 
of  regulations  that  are  generally 
contained  in  the  Administrative 
Procedure  Act,  the  Regulatory 
Flexibility  Act  as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act,  the  Unfunded  Mandates 
Reform  Act,  the  Paperwork  Reduction 
Act,  the  National  Technology  Transfer 
and  Advancement  Act,  and  the 
Congressional  Review  Act.  We  also 
must  meet  a  number  of  requirements 
contained  in  Executive  Orders:  12866 
(Regulatory  Planning  and  Review;  58  FR 
'51735;  October  4,  1993),  12898 
(Environmental  Justice;  59  FR  7629; 
February  16, 1994),  13045  (Children’s 
Health  Protection;  62  FR  19885;  April 
23,  1997),  13132  (Federalism;  64  FR 
43255;  August  10,  1999),  13175 
(Consultation  and  Coordination  With 
Indian  Tribal  Governments;  65  FR 
67249;  November  9,  2000),  13211 
(Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use;  FR  2'8355;  May  22, 
2001). 

C.  How  Can  You  Be  Involved  in  EPA’S 
Rule  and  Policymaking  Process? 

You  can  make  your  voice  heard  by 
getting  in  touch  with  the  contact  person 
provided  in  each  agenda  entry.  We  urge 
you  to  participate  as  early  in  the  process 
as  possible.  You  may  also  participate  by 
commenting  on  proposed  rules  that  we 
publish  in  the  Federal  Register  (FR). 
Information  on  submitting  comments  to 
the  rulemaking  docket  is  provided  in 
each  of  our  Notices  of  Proposed 
Rulemaking  (NPRMs),  and  we  always  • 
accept  comments  through  the 
regulations.gov  e-docket.  To  be  most 
effective,  comments  should  contain 
information  and  data  that  support  your 
position,  and  you  also  should  explain 
why  we  should  incorporate  your 
suggestion  in  the  rule  or  nonregulatory 
action.  You  can  be  particularly  helpful 
and  persuasive  if  you  provide  examples 
to  illustrate  your  concerns  and  offer 
specific  alternatives. 

We  believe  our  actions  will  be  more 
cost-effective  and  protective  if  our 
development  process  includes 
stakeholders  working  with  us  to  identify 
the  most  practical  and  effective 
solutions  to  problems,  and  we  stress  this 
point  most  strongly  in  all  of  our  training 
piograms  for  rule  and  policy  developers. 


Democracy  gives  real  power  to 
individual  citizens,  but  with  that  power 
comes  responsibility.  We  urge  you  to 
become  involved  in  EPA’s  rule  and 
policymaking  process.  For  more 
information  about  public  involvement 
in  EPA  activities,  please  visit 
www.epa.gov/publicinvolvement. 

D.  What  Actions  Are  Included  in  the  E- 
Agenda  and  the  Regulatory  Flexibility 
Agenda? 

EPA  includes  regulations  and  certain 
major  policy  documents  in  the  e-agenda. 
However,  there  is  no  legal  significance 
to  the  omission  of  an  item  from  the 
agenda,  and  we  generally  do  not  include 
minor  amendments  or  the  following 
categories  of  actions: 

•  Administrative  actions  such  as 
delegations  of  authority,  changes  of 
address,  or  phone  numbers; 

•  Under  the  Clean  Air  Act:  Revisions 
to  State  Implementation  Plans; 
Equivalent  Methods  for  Ambient  Air 
Quality  Monitoring;  Deletions  from 
the  New  Source  Performance 
Standards  source  categories  list; 
Delegations  of  Authority  to  States: 
Area  Designations  for  Air  Quality 
Planning  Purposes: 

•  Under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act: 
Registration-related  decisions,  actions 
affecting  the  status  of  currently 
registered  pesticides,  and  data  call- 
ins; 

•  Under  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  Actions  regarding 
pesticide  tolerances  and  food  additive 
regulations: 

•  Under  the  Resource  Conservation  and 
Recovery  Act:  Authorization  of  State 
solid  waste  management  plans; 
hazardous  waste  delisting  petitions; 

•  Under  the  Clean  Water  Act:  State 
Water  Quality  Standards;  deletions 
from  the  sectiQia>807(a)  list  of  toxic 
pollutants;  suspensions  of  toxic 
testing  requirements  under  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES): 
delegations  of  NPDES  authority  to 
States: 

•  Under  the  Safe  Drinking  Water  Act: 
Actions  on  State  underground 
injection  control  programs. 

The  Regulatory  Flexibility  Agenda 
normally  includes: 

•  Actions  that  are  likely  to^ave  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
and 
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•  Any  rules  that  the  Agency  has 
identified  for  periodic  review  under 
section  610  of  the  Regulatory 
Flexibility  Act 

E.  How  Are  Regulatory  Plan  and 
Regulatory  Flexibility  Agenda 
Organized? 

The  Regulatory  Plan  is  organized 
according  to  the  current  stage  of 
development.  The  stages  are: 

1.  Prerulemaking — Prerulemaking 
actions  are  generally  intended  to 
determine  whether  EPA  should 
initiate  rulemaking.  Prerulemakings 
may  include  anything  that  influences 
or  leads  to  rulemaking,  such  as 
advance  notices  of  proposed 
rulemaking  (ANPRMs),  significant 
studies  or  analyses  of  the  possible 
need  for  regulatory  action, 
announcement  of  reviews  of  existing 
regulations  required  under  section 
610  of  the  Regulatory  Flexibility  Act, 
requests  for  public  comment  on  the 
need  for  regulatory  action,  or 
important  preregulatory  policy 
proposals. 

2.  Proposed  Rule — This  section  includes 
EPA  rulemaking  actions  that  are 
within  a  year  of  proposal  (publication 
of  Notices  of  Proposed  Rulemakings 
(NPRMs)). 

3.  Final  Rule — ^This  section  includes 
rules  that  will  be  issued  as  a  final  rule 
within  a  year. 

We  have  organized  the  Regulatory 
Flexibility  Agenda  as  follows: 

First,  into  divisions  based  on  the  law 
that  would  authorizfe  a  particular  action. 
A  “General”  division  which  includes 
crosscutting  actions,  such  as  rules 
authorized  by  multiple  statutes  and 
general  acquisition  rules  precedes  the 
media  statutes  (Clean  Air  Act  (CAA), 
Clean  Water  Act  (CWA),  etc.) 

Second,  by  the  curcgnt  stage  of 
development.  The  stages  are: 

1.  Prerulemaking — Prerulemaking 
actions  are  generally  intended  to 
determine  whether  EPA  should 
initiate  rulemaking.  Pjerulemakings 
may  include  anything  that  influences 
or  leads  to  rulemaking,  such  as 
advance  notices  of  proposed 
rulemaking  (ANPRMs),  significant 
studies  or  analyses  of  the  possible 
need  for  regulatory  action, 
announcement  of  reviews  of  existing 
regulations  required  under  section 
610  of  the  Regulatory  Flexibility  Act, 
requests  for  public  comment  on  the 
need  for  regulatory  action,  or 


important  preregulatory  policy 
proposals. 

2.  Proposed  Rule — This  section  includes 
EPA  rulemaking  actions  that  are 
within  a  year  of  proposal  (publication 
of  Notices  of  Proposed  Rulemakings 
(NPRMs)). 

3.  Final  Rule — This  section  includes 
rules  that  will  be  issued  as  a  final  rule 
within  a  year. 

4.  Long-Term  Actions — This  section 
includes  rulemakings  for  which  the 
next  scheduled  regulatory  action  is 
after  October  2009. 

5.  Completed  Actions — This  section 
contains  actions  that  have  been 
promulgated  and  published  in  the 
Federal  Register  since  publication  of 
the  spring  2008  agenda.  It  also 
includes  actions  that  we  are  no  longer 
considering.  If  an  action  appears  in 
the  completed  section,  it  will  not 
appear  in  future  agendas  unless  we 
decide  to  initiate  action  again,  in 
which  case  it  will  appear  as  a  new 
entry.  EPA  also  announces  the  results 
of  our  Regulatory  Flexibility  Act 
section  610  reviews  in  this  section  of 
the  Agenda. 

F.  What  Information  Is  in  the 
Regulatory  Flexibility  Agenda,  the  E- 
Agenda,  and  the  Regulatory  Plan? 

Regulatory  Flexibility  Agenda  entries 
include: 

Sequence  Number,  RIN,  Title, 
Description,  Statutory  Authority, 

Section  610  Review,  if  applicable. 
Regulatory  Flexibility  Analysis 
Required,  Schedule,  Contact  Person. 
E-Agenda  entries  include; 

Title:  Titles  for  new  entries  (those  that 
have  not  appeared  in  previous  agendas) 
are  preceded  by  a  bullet  (•).  The 
notation  “Section  610  Review”  follows 
the  title  if  we  are  reviewing  the  rule  as 
part  of  our  periodic  review  of  existing 
rules  under  section  610  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  610). 

Priority:  Entries  are  placed  into  one  of 
five  categories  described  below.  OMB 
reviews  all  significant  rules  including 
both  of  the  first  two  categories, 
“economically  significant”  and  “other 
significant.”  _ 

Economically  Significant:  Under  E.O. 
12866,  a  rulemaking  action  that  may 
have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely  • 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment. 


public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 

Other  Significant:  A  rulemaking  that 
is  not  economically  significant  but  is 
considered  significant  for  other  reasons. 
This  category  includes  rules  that  may: 

1.  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action 
taken  or  planned  by  another  agency; 

2.  Materially  alter  the  budgetary  impact 
of  entitlements,  grants,  user  fees,  or 
loan  programs,  or  the  rights  and 
obligations  of  recipients;  or 

3.  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the 
principles  in  Executive  Order  12866. 

Substantive,  Nonsignificant:  A 
rulemaking  that  has  substantive  impacts 
but  is  not  Significant,  Routine  and 
Frequent,  or 

Informational/Administrative/Other. 

Routine  and  Frequent:  A  rulemaking 
that  is  a  specific  case  of  a  recurring 
application  of  a  regulatory  program  in 
the  Code  of  Federal  Regulations  (e.g., 
certain  State  Implementation  Plans, 
National  Priority  List  updates. 
Significant  New  Use  Rules,  State 
Hazardous  Waste  Management  Program 
actions,  and  Tolerance  Exemptions).  If 
an  action  that  would  normally  be 
classified  Routine  and  Frequent  is 
reviewed  by  the  Office  of  Management 
and  Budget  under  E.O.  12866,  then  we 
would  classify  the  action  as  either 
“Economically  Significant”  or  “Other 
Significant.” 

Informational/Administrative/Other: 
An  action  that  is  primarily 
informational  or  pertains  to  an  action 
outside  the  scope  of  E.O.  12866. 

Also,  if  we  believe  that  a  rule  may  be 
“major”  as  defined  in  the  Congressional 
Review  Act  (5  U.S.C.  801,  et  seq.) 
because  it  is  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  meets  other  criteria  specified 
in  this  law,  we  indicate  this  under  the 
“Priority”  heading  with  the  statement 
“Major  under  5  U.S.C.  801.” 

Legal  Authority:  The  sections  of  the 
United  States  Code  (U.S.C.),  Public  Law 
(P.L.),  Executive  Order  (E.O.),  or 
common  name  of  the  law  that 
authorizes  the  regulatory  action. 

CFR  Citation:  The  sections  of  the 
Code  of  Federal  Regulations  that  would 
be  affected  by  the  action. 

Legal  Deadline:  An  indication  of 
whether  the  rule  is  subject  to  a  statutory 
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or  judicial  deadline,  the  date  of  that 
deadline,  and  whether  the  deadline 
pertains  to  a  Notice  of  Proposed 
Rulemaking,  a  Final  Action,  or  some 
other  action. 

Abstract:  A  brief  description  of  the 
problem  the  action  will  address. 

Timetable:  The  dates  (and  citations) 
that  documents  for  this  action  were 
published  in  the  Federal  Register  and, 
where  possible,  a  projected  date  for  the 
next  step.  Projected  publication  dates 
frequently  change  during  the  course  of 
developing  an  action.  The  projections  in 
the  agenda  are  our  best  estimates  as  of 
the  date  we  submit  the  agenda  for 
publication.  For  some  entries,  the 
timetable  indicates  that  the  date  of  the 
next  action  is  “to  be  determined.” 

Regulatory  Flexibility  Analysis 
Required:  Indicates  whether  EPA  has 
prepared  or  anticipates  that  it  will  be 
preparing  a  regulatory  flexibility 
analysis  under  section  603  or  604  of  the 
RFA.  Generally,  such  an  analysis  is 
required  for  proposed  or  final  rules 
subject  to  the  RFA  that  EPA  believes 
may  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Small  Entities  Affected:  Indicates 
whether  we  expect  the  rule  to  have  any 
effect  on  small  businesses,  small 
governments,  or  small  nonprofit 
organizations. 

Government  Levels  Affected:  Indicates 
whether  we  expect  the  rule  to  have  any 
effect  on  levels  of  government  and,  if  so, 
whether  the  governments  are  State, 
local,  tribal,  or  Federal. 

Federalism  Implications:  Indicates 
whether  the  action  is  expected  to  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  thfe  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Unfunded  Mandates:  Section  202  of 
the  Unfunded  Mandates  Reform  Act 
generally  requires  an  assessment  of 
anticipated  costs  and  benefits  if  a  rule 
includes  a  mandate  that  may  result  in 
expenditures  of  more  than  $100  million 
in  any  one  year  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector.  If  we  expect  to 
exceed  this  $100  million  threshold,  we 
note  it  in  this  section. 

Energy  Impacts:  Indicates  whether  the 
action  is  a  significant  energy  action 
under  E.O.  13211. 


International  Trade  Impacts:  Indicates 
whether  the  action  is  likely  to  have 
international  trade  or  investment  effects, 
or  otherwise  be  of  international  interest. 


H.  What  Other  Tools  for  Finding  Out 
About  EPA  Rules  and  Policies  Are 
Available  at  Reginfo.gov, 
Regulations.gov,  and  EPA.gov? 


Agency  Contact:  The  name,  address, 
phone  number,  and  e-mail  address,  if 
available,  of  a  person  who  is 
knowledgeable  about  the  regulation. 

SAN  Number:  An  identification 
number  that  EPA  uses  to  track 
rulemakings  and  other  actions  under 
development. 

URLs:  For  some  of  our  actions  we 
include  the  Internet  addresses  for: 
Reading  copies  of  rulemaking 
documents;  submitting  comments  on 
proposals;  and  getting  more  information 
about  the  rulemaking  and  the  program 
of  which  it  is  a  part.  (Note:  To  submit 
comments  on  proposals,  you  can  go  to 
our  electronic  docket  which  is  at: 
www.regulations.gov.  Once  there, 
follow  the  online  instructions  to  access 
the  docket  and  submit  comments.  A 
Docket  identification  (ID)  number  will 
assist  in  the  search  for  materials.  We 
include  this  number  in  the  additional 
information  section  of  many  of  the 
agenda  entries  that  have  already  been 
proposed.) 

RIN:  The  Regulatory  Identifier 
Number  is  used  by  0MB  to  identify  and 
track  rulemakings.  The  first  four  digits 
of  the  RIN  stand  for  the  EPA  office  with 
lead  responsibility  for  developing  the 
action. 

Regulatory  Plan  entries  include  all 
categories  of  information  included  in  E- 
Agenda  entries,  plus: 

Sequence  Number,  Statement  of  Need, 
Summary  of  Legal  Basis,  Alternatives, 
Anticipated  Costs  and  Benefits,  and 
Risks. 

G.  New  Monthly  Update  Tool:  The 
Action  Initiation  List 

Continuing  to  build  on  EPA’s 
tradition  of  open,  transparent 
rulemaking,  last  April  we  started 
posting  each  month  a  list  of  the 
regulations  which  had  been  approved 
for  development.  We  call  this  list  the 
Action  Initiation  List.  You  can  see  the 
current  list  at 

http://www.epa.gov/lawsregs/search/ 
ail.html  where  you  will  also  find 
information  about  how  to  get  an  e-mail 
notification  when  a  new  list  is  posted. 


1.  Regulatory  Agenda  Search  Engines 

If  you  want  to  quickly  identify  the 
regulation(s)  of  interest  to  you,  we 
recommend  that  you  go  to 
www.reginfo.gov/public/do/ 
eAgendaMain  and  use  the  E-Agenda 
database  and  its  powerful  search,  and 
advanced  search  features.  With 
advanced  searches  you  can  specify  the 
values  you  are  interested  in  for  up  to  21 
Agenda  data  fields.  This  database  also 
lets  you  access  information  from 
previous  versions  of  the  Agenda  and 
Plan. 

2.  Public  Dockets 

When  EPA  publishes  either  an 
Advanced  Notice  of  Proposed 
Rulemaking  (ANPRM)  or  a  NPRM  in  the 
Federal  Register,  the  Agency  may 
establish  a  docket  to  accumulate 
materials  throughout  the  development 
process  for  that  rulemaking.  The  docket 
serves  as  the  repository  for  the 
collection  of  documents  or  information 
related  to  a  particular  Agency  action  or 
activity.  EPA  most  commonly  uses 
dockets  for  rulemaking  actions,  but 
dockets  may  also  be  used  for  Regulatory 
Flexibility  Act  section  610  reviews  of 
rules  with  significant  impacts  on  a 
substantial  number  of  small  entities  and 
various  non-rulemaking  activities,  such 
as  Federal  Register  documents  seeking 
public  comments  on  draft  guidance, 
policy  statements,  information 
collection  requests  under  the  Paperwork 
Reduction  Act,  and  other  non-rule 
activities.  If  there  is  a  docket  on  a 
particular  action,  information  about  the 
location  will  be  in  that  action’s  Agenda 
entry.  EPA  opens  an  electronic  docket 
for  each  of  our  proposed  rules  by  the 
time  we  publish  them  in  the  Federal 
Register.  All  of  our  electronic  dockets 
are  housed  at  www.regulations.gov 
where  you  can  review  the  proposed 
rule,  supporting  documents,  and  public 
comments,  and  where  you  may 
electronically  submit  your  own 
comments  and  make  use  of  the 
bookmarking  and  notification  features. 

3.  Subject  Matter  EPA  Web  sites 

More  than  100  of  the  actions  listed  in 
the  agenda  include  a  URL  that  provides 
additional  information  about  the 
program  that  the  action  belongs  to. 
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4.  Listservers 

If  you  want  to  get  automatic  e-mails 
about  areas  of  particular  interest,  we 
maintain  12  listservers  including: 

a.  Air 

b.  Water 

c.  Wastes  and  emergency  response 

d.  Pesticides 

e.  Toxic  substances 

f.  Right-to-know  and  toxic  release 
inventory 

g.  Environmental  impacts  r 

h.  Endangered  species 

i.  Meetings 

j.  The  Science  Advisory  Board 

k.  Daily  full-text  notices  with  page 
numbers,  and 

l.  General  information. 

For  more  information  and  to  subscribe 
via  our  FR  Web  site,  visit: 

www.epa.gov/fedrgstr/subscribe.htm. 
If  you  have  e-mail  without  full  Internet 
access,  please  send  an  e-mail  to 
envsubset@epa.gov  to  request 


instructions  for  subscribing  to  the  EPA 
Federal  Register  listservers. 

I.  What  Special  Attention  Do  We  Give 
to  the  Impacts  of  Rules  on  Small 
Businesses,  Small  Governments,  and 
Small  Nonprofit  Organizations? 

For  each  of  our  rulemakings,  we 
consider  whether  there  will  be  any 
adverse  impact  on  any  small  entity.  We 
attempt  to  fit  the  regulatory 
requirements,  to  the  extent  feasible,  to 
the  scale  of  the  businesses, 
organizations,  and  governmental 
jurisdictions  subject  to  the  regulation. 
Under  RFA/SBREFA  (the  Regulatory 
Flexibility  Act  as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act),  the  Agency  must  prepare 
a  formal  analysis  of  the  potential 
negative  impacts  on  small  entities, 
convene  a  Small  Business  Advocacy 
Review  Panel  (proposed  rule  stage),  and 
prepare  a  Small  Entity  Compliance 
Guide  (final  rule  stage)  unless  the 


Agency  certifies  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
more  detailed  information  about  the 
Agency’s  policy  and  practice  with 
respect  to  implementing  RFA/SBREFA, 
please  visit  the  RFA/SBREFA  Web  site 
at  http://www.epa.gov/sbrefa/.  You  may 
search 

http://www.reginfo.gov/public/do/ 
eAgendaAdvancedSearch  to  find  a  list 
of  EPA’s  entries  for  which  a  Regulatory 
Flexibility  Analysis  is  required  or  for  a 
list  of  EPA’s  entries  that  may  affect 
small  entities,  but  which  we  do  not 
expect  will  have  a  significant  economic 
impact  on  a  substantial  number  of  them. 

Section  610  of  the  RFA  requires  that 
an  agency  review,  within  10  years  of 
promulgation,  each  rule  that  has  or  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
(SEIOSNOSE).  EPA  has  three  rules 
under  610  review  in  2008. 


Rule  Being  Reviewed 

RIN 

Docket  ID 

VOC  Regulation  for  Architectural  Coatings  (Section  610  Review) 

2060-AP09 

EPA-HQ-OAR-2008-0205 

Control  of  Emissions  of  Air  Pollution  From  Nonroad  Diesel  Engines 
(Section  610  Review) 

2060-A082 

EPA-HQ-OAR-2008-0206 

National  Primary  Drinking  Water  Regulations:  Stage  1 
Disinfectant/Disinfection  By-Products  Rule  (Section  61 0  Review) 

2040-AE97 

EPA-HQ-OW-2008-0226 

EPA  undertakes  section  610  reviews 
to  decide  whether  the  agency  should 
continue  a  rule  unchanged,  amend  it,  or 
withdraw  it.  EPA  announced  these  three 
610  reviews  in  the  “Prerule”  section  of 
the  spring  2008  Agenda.  We  encouraged 
small  entities  to  provide  comments  on 
the  need  to  change  these  rules,  and  in 
particular,  how  the  rules  could  be  made 
clearer,  more  effective,  or  if  there  is 
need  to  remove  conflicting  or 
overlapping  requirements  with  other 


Federal  or  State  regulations.  More' 
information  on  the  results  of  each  of 
these  reviews  is  available  in  the  abstract 
section  of  each  individual  610  review 
Agenda  entry. 

J.  Thank  You  for  Collaborating  With 
Us. 

Finally,  we  would  like  to  thank  those 
of  you  who  choose  to  join  with  us  in 
solving  the  complex  issues  involved  in 
protecting  human  health  and  the 


environment.  Collaborative  efforts  such 
as  EPA’s  open  rulemaking  process  are  a 
proven  tool  for  solving  the 
environmental  problems  we  face  and 
the  regulatory  agenda  is  an  important 
part  of  that  process. 

Dated:  August  29,  2008. 

Louise  P.  Wise, 

Deputy  Associate  Administrator,  Office  of 
Policy,  Economics,  and  Innovation.  . 


CLEAN  AIR  ACT  (CAA) — Proposed  Rule  Stage 


Sequence 

Number 

Title 

Regulation 

Identifier 

Nurhber 

405 

SAN  No.  4884  Combined  Rulemaking  for  Industrial,  Commercial,  and  Institutional  Boilers,  and  Process  Heaters  at 

Major  Sources  of  HAP  and  Industrial,  Commercial,  and  Institutional  Boilers  at  Area  Sources  . 

2060-AM44 

406 

SAN  No.  5250  Renewable  Fuels  Standard  Program  (Reg  Plan  Seq  No.  103)  . 

2060-A081 

References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 


CLEAN  AIR  ACT  (CAA) — Completed  Actions 


n 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

407 

408 

409 

SAN  No.  4882  Control  of  Emissions  From  Nonroad  Spark-Ignition  Engines  and  Equipment . 

SAN  No.  5254  Control  of  Emissions  of  /^r  Pollution  From  Nonroad  Diesel  Engines  (Completion  of  a  Section  610 

Review)  . 

SAN  No.  5255  VOC  Regulation  for  Architectural  Coatings  (Completion  of  a  Section  610  Review)  . . 

2066-AM34 

206(>-AO82 

2060-AP09 

FEDERAL  INSECTICIDE,  FUNGICIDE,  AND  RODENTICIDE  ACT  (FIFRA)— Long-Term  Actions 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

410 

SAN  No.  5007  Pesticides:  Competency  Standards  for  Occupational  Users . 

2070-/AJ20 

411 

SAN  No.  5006  Pesticides;  Agricultural  Worker  Protection  Standard  Revisions . 

2070-AJ22 

SAFE  DRINKING  WATER  ACT  (SDW A)— Long-Term  Actions 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

412 

413 

SAN  No.  2281  National  Primary  Drinking  Water  Regulations;  Radon  . 

SAN  No.  4775  National  Primary  Drinking  Water  Regulations;  Revisions  to  the  Total  Coliform  Monitoring  and  /Ana¬ 
lytical  Requirements  and  Consideration  of  Distribution  System  Issues . 

204(>-AA94 

2040-AD94 

SAFE  DRINKING  WATER  ACT  (SDWA)— Completed  Actions 

Sequence 

Number 

r 

Title 

3 

Regulation 

Identifier 

Number 

414 

SAN  No.  5258  National  Primary  Drinking  Water  Regulations;  Stage  1  Disinfectant/Disinfection  By-Products  Rule 

(Completion  of  a  Section  610  Review) . . . 

2040-AE97 

Environmental  Protection  Agency  (EPA)  Proposed  Rule  Stage 

Clean  Air  Act  (CAA) 


405.  COMBINED  RULEMAKING  FOR 
INDUSTRIAL,  COMMERCIAL,  AND 
INSTITUTIONAL  BOILERS,  AND 
PROCESS  HEATERS  AT  MAJOR 
SOURCES  OF  HAP  AND  INDUSTRIAL, 
COMMERCIAL,  AND  INSTITUTIONAL 
BOILERS  AT  AREA  SOURCES 

Legal  Authority:  CAA  sec  112 

Abstract:  Section  112  of  the  Clean  Air 
Act  (CAA)  outlines  the  statutory 
requirements  for  EPA’s  stationary 
source  air  toxics  program.  Section  112 
mandates  that  EPA  develop  standards 
for  hazardous  air  pollutants  (HAP)  for 
both  major  and  area  sources  listed 
under  section  112(c).  Industrial  boilers, 
commercial/institutional  boilers,  and 
process  heaters  are  listed  as  major 
sources  of  HAP.  Section  112(k)  requires 


development  of  standards  for  area 
sources  which  account  for  90  percent 
of  the  emissions  in  urban  areas  of  the 
33  urban  (HAP)  listed  in  the  Integrated 
Urban  Air  Toxics  Strategy.  These  area 
source  standards  can  require  control 
levels  which  are  equivalent  to  either 
maximum  achievable  control 
technology  (MACT)  or  generally 
available  control  technology  (GACT). 
The  Integrated  Air  Toxics  Strategy  lists 
industrial  boilers  and 
commercial/institutional  boilers  as  area 
source  categories.  Both  industrial 
boilers  and  institutional/commercial 
boilers  are  on  the  list  of  section 
112(c)(6)  source  categories. 


Timetable: 

Action  Date  FR  Cite 

NPRM  1 1/00/08 

Final  Action  1 2/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Jim  Eddinger, 
Environmental  Protection  Agency,  Air 
and  Radiation,  C439-01,  Research 
Triangle  Park,  NC  27711 
Phone:  919  541-5426 
Email:  eddinger.jim@epamail.epa.gov 

Robert  J.  Wayland,  Environmental 
Protection  Agency,  Air  and  Radiation, 
C439-01,  Research  Triangle  Park,  NC 
27711 

Phone:  919  541-1045 
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Email: 

wayland.robertj@epamail.epa.gov 

RIN:  2060-AM44 

406.  RENEWABLE  FUELS  STANDARD 
PROGRAM 

Regulatory  Plan:  This  entry  is  Seq.  No. 

103  in  part  II  of  this  issue  of  the 

Federal  Register. 

RIN:  2060-AO81 

Environmental  Protection  Agency  (EPA) 

Clean  Air  Act  (CAA) 

Completed  Actions 

407.  CONTROL  OF  EMISSIONS  FROM 
NONROAO  SPARK-IGNITION 
ENGINES  AND  EQUIPMENT 
Legal  Authority:  42  USC  7521  to 
7601(a) 

Abstract:  In  this  rulemaking,  EPA  is 
promulgating  exhaust  emission 
standards  for  new  nonroad  spark- 
ignition  engines  that  will  substantially 
reduce  emissions  from  these  engines. 
The  standards  would  apply  starting  in 
2009  for  new  marine  spark-ignition 
engines,  including  first-time  EPA 
standards  for  sterndrive  and  inboard 
engines.  The  standards  would  apply 
starting  in  2011  and  2012  for  different 
sizes  of  new  land-based,  spark-ignition 
engines  at  or  below  19  kilowatts  (kW), 
which  is  equivalent  to  about  25 
horsepower.  These  small  engines  are 
used  primarily  in  lawn  and  garden 
applications.  We  are  also  promulgating 
evaporative'  emission  standards  for 
vessels  and  equipment  using  any  of 
these  engines.  Nationwide,  these 
emission  sources  contribute  to  ozone, 
carbon  monoxide  (CO),  and  particulate 
matter  (PM)  nonattainment. 

We  estimate  that  by  2030,  this  rule 
would  result  in  significantly  reduced 
pollutant  emissions  from  regulated 
engine  and  equipment  sources, 
including  estimated  annual  nationwide 
reductions  of  631,000  tons  of  volatile 
organic  hydrocarbon  emissions,  98,200 
tons  of  NOx  emissions,  and  6,300  tons 
of  direct  particulate  matter  (PM2.5) 
emissions.  These  reductions  correspond 
to  significant  reductions  in  the 
formation  of  ground-level  ozone.  We 
would  also  expect  to  see  annual 
reductions  of  2,690,000  tons  of  carbon 
monoxide  emissions,  with  the  greatest 
reductions  in  areas  where  there  have 
been  problems  with  individual 
exposures.  The  requirements  in  this 
rule  will  substantially  benefit  public 
health  and  welfare  and  the 
environment.  We  estimate  that  by  2030, 
the  rule’s  emission  reductions  would 
annually  prevent  450  PM-related 


premature  deaths,  approximately  500 
hospitalizations,  and  52,000  work  days 
lost.  The  total  estimated  annual  benefits 
of  the  rule  in  2030  would  be  $3.4 
billion.  Estimated  costs  in  2030  would 
be  many  times  less  at  $240  million. 

Completed: 

Reason  Date  FR  Cite 

Final  Action  10/08/08  73  FR  59034 

Final  Action  Effective  12/08/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Glenn  Passavant 
Phone;  734  214-4408 
Fax:  734  214-4816 
Email; 

passavant.glenn@epamail.epa.gov 
RIN:  2060-AM34 


408.  CONTROL  OF  EMISSIONS  OF  AIR 
POLLUTION  FROM  NONROAD  DIESEL 
ENGINES  (COMPLETION  OF  A 
SECTION  610  REVIEW) 

Legal  Authority:  5  USC  610 

Abstract:  On  October  23,  1998  (63  FR 
56968),  EPA  promulgated  a  rule  setting 
emission  standards  for  nonroad 
compression-ignition  (Cl)  engines  under 
authority  of  section  213  of  the  Clean 
Air  Act.  These  standards  are  codified  ' 
in  the  Code  of  Federal  Regulations  at 
40  CFR  part  89.  Pursuant  to  section  610 
of  the  Regulatory  Flexibility  Act,  EPA 
has  reviewed  this  rule  to  determine  if 
it  should  be  continued  without  change, 
or  should  be  rescinded  or  amended  to 
minimize  adverse  economic  impacts  on 
small  entities.  This  review  was 
announced  in  the  Regulatory  Agenda 
on  May  5,  2008  (73  FR  24761).  As  part 
of  this  review,  EPA  considered,  and 
solicited  comments  on,  the  following 
factors:  (1)  The  continued  need  for  the 
rule;  (2)  the  nature  of  complaints  or 
comments  received  concerning  the  rule; 
(3)  the  complexity  of  the  rule;  (4)  the 
extent  to  which  the  rule  overlaps, 
duplicates,  or  conflicts  with  other 


Federal,  State,  or  local  government 
rules;  and  (5)  the  degree  to  which 
technology,  economic  conditions,  or 
other  factors  have  changed  in  the  area 
affected  by  the  rule.  No  comments  were 
received.  The  results  of  EPA’s  review 
have  been  summarized  in  a  report  and 
placed  in  the  rulemaking  docket 
(docket  number  EPA-HQ-OAR-2008- 
0206  at  www.regulations.gov).  These 
results  are  briefly  summarized  here. 

One  of  the  factors  that  must  be 
considered  in  a  section  610  review  is 
the  continued  need  for  the  rule  under 
review.  The  Agency  finds  that  there  is 
a  continued  need  for  the  emission 
standards  and  related  provisions  for 
nonroad  Cl  engines.  Many  areas  of  the 
country  do  not  meet  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone  or  particulate 
matter  (PM2.5).  Both  of  these 
environmental  problems  are  addressed 
in  part  by  the  October  1998  rule.  The 
Agency  must  also  consider  the 
complexity  of  the  rule  under  review. 
The  1998  rule  incorporated  a  number 
of  provisions  aimed  at  easing  the 
burden  of  compliance  for  equipment 
manufacturers,  many  of  whom  are 
small  businesses.  These  included 
provisions  that  allow  the  limited  use 
of  engines  meeting  the  previous 
emission  standards  during  the  initial 
years  of  the  program  to  help  smooth 
the  transition  to  the  new  standards. 

EPA  believes  that  the  transitional 
flexibilities  afforded  by  these 
provisions  mitigate  the  implementation 
complexity  of  the  rule  while  meeting 
statutory  objectives.  The  Agency  must 
also  consider  the  extent  to  which  the 
nonroad  Cl  engine  rule  overlaps, 
duplicates,  or  conflicts  with  other 
Federal,  State,  or  local  government 
rules.  The  Agency  believes  the  rules  for 
nonroad  Cl  engines  do  not  duplicate  or 
conflict  with  any  other  rule.  Under  the 
CAA,  both  EPA  and  the  state  of 
California  are  authorized  to  have 
emission  control  program  requirements 
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covering  these  engines  and,  indeed, 
both  do  now  have  such  programs.  EPA 
worked  closely  with  the  State  of 
California  in  developing  the  October 
1998  Federal  rule  to  assure  that  the  two 
rules  do  not  conflict  or  overlap.  Finally, 
the  Agency  must  consider  the  length 
of  time  since  the  rule  in  question  has 
been  evaluated,  or  the  degree  to  which 
technology,  economic  conditions,  or 
other  factors  have  changed.  Technology 
advances  since  1998  have  enabled  EPA 
to  adopt  a  new  set  of  emission 
requirements  that  will  succeed  the  1998 
standards  between  2008  and  2015. 
These  new  standards  include 
provisions  similar  to  those  from  the 
1998  rule  aimed  at  easing  the  burden 
of  compliance  for  both  engine 
manufacturers  and  equipment 
manufacturers,  many  of  which  are 
small  businesses.  Based  on  EPA’s 
section  610  review,  including  the  fact 
that  no  comments  were  received  as  a 
result  of  the  review,  no  amendments 
are  planned  at  this  time.  As  part  of  any 
future  rulemakings  in  this  area,  EPA 
will  continue  to  work  with  small-entity 
representatives  to  reduce  unfavorable 
impacts  to  the  extent  appropriate  while 
meeting  the  need  for  emission 
reductions. 

Timetable: 


Final  Rule  10/23/98  63  FR  56967 

Begin  Review  05/05/08  73  FR  24755 

End  Comment  Period  08/04/08 
End  Review  09/02/08 

Regulatory  Flexibility  Analysis 
Required:  No 

Agency  Contact:  Tom  Eagles, 
Environmental  Protection  Agency,  Air 
and  Radiation,  6103A,  Washington,  DC 
20460 

Phone:  202  564-1952 
Email:  eagles.tom@epa.gov 

RIN:  2060-AO82 


409.  VOC  REGULATION  FOR 
ARCHITECTURAL  COATINGS 
(COMPLETION  OF  A  SECTION  610 
REVIEW) 

Legal  Authority:  5  USC  610 

Abstract:  On  September  11,  1998  (63 
FR  48848),  EPA  promulgated  a 
regulation  to  control  volatile  organic 
compound  (VOC)  emissions  from 
architectural  coatings.  These 
requirements,  codified  at  40  CFR  part 


79,  subpart  D,  were  promulgated  under 
section  183(e)  of  the  Clean  Air  Act 
(CAA).  Pursuant  to  section  610  of  the 
Regulatory  Flexibility  Act,  EPA  has 
reviewed  this  rule  to  determine  if  it 
should  be  continued  without  change,  or 
should  be  rescinded  or  amended  to 
minimize  adverse  economic  impacts  on 
small  entities.  As  part  of  this  review, 
EPA  considered,  and  solicited 
comments  on,  the  following  factors:  (1) 
The  continued  need  for  the  rule;  (2) 
the  nature  of  complaints  or  comments 
received  concerning  the  rule;  (3)  the 
complexity  of  the  rule;  (4)  the  extent 
to  which  the  rule  overlaps,  duplicates, 
or  conflicts  with  other  Federal,  State, 
or  local  government  rules;  and  (5)  the 
degree  to  which  technology,  economic 
-conditions,  or  other  factors  have 
changed  in  the  area  affected  by  the 
rule.  The  results  of  EPA’s  review  have 
been  summarized  in  a  report  and 
placed  in  the  rulemaking  docket 
(docket  number  EPA-HQ-OAR-2008- 
0205  at  www.regulations.gov).  These 
results  are  briefly  summarized  here. 

One  of  the  factors  that  must  be 
considered  in  a  section  610  review  is 
the  continued  need  for  the  rule  under 
review.  The  rule  remains  necessary  to 
help  fulfill  the  requirements  of  CAA 
section  183(e),  which  addresses  the 
persistent  ozone  nonattainment 
problem  in  many  areas.  The  Agency 
must  also  consider  the  nature  of  any 
complaints  about  the  rule.  One 
comment  letter  was  received.  The 
commenter  asserted  that  the  use  of 
relative  reactivity  should  be 
incorporated  into  this  rule.  We  agree 
that  not  all  VOC  are  equal  in  their 
effects  on  ground-level  ozone 
Jormation.  However,  we  believe  that 
adoption  of  a  reactivity-based  approach 
for  the  architectural  coatings  rule  at 
this  time  would  not  provide  significant 
benefits  to  small  coatings 
manufacturers  and,  in  some  cases, 
could  present  small  businesses  with  the 
additional  burden  of  research  and 
development  to  carry  out  product 
reformulation  that  could  be  required  to 
comply  with  a  new,  reactivity-based 
rule.  The  Agency  must  also  consider 
the  complexity  of  the  rule  under 
review.  The  1998  rule  incorporated  a 
number  of  provisions  aimed  at  easing 
the  burden  of  compliance,  and  the 
Agency  published  accompanying 
guidance  to  help  small  businesses 
comply  with  the  rule.  Accordingly,  and 


in  light  of  the  fact  that  we  received  no 
comments  on  rule  complexity,  we  do 
not  believe  that  complexity  is  a  barrier 
to  understanding  and  complying  with 
the  rule.  The  Agency  must  also 
consider  the  extent  to  which  the  rule 
overlaps,  duplicates,  or  conflicts  with 
other  Federal,  State,  or  local 
government  rules.  Several  States  have 
architectural  coatings  rules  that  are 
more  stringent  and  cover  more 
categories  than  the  1998  Federal 
architectural  coatings  rule. 
Consequently,  many  entities  are 
marketing  architectural  coatings  that 
are  lovver  in  VOC  content  than  required 
by  the  Federal  rule.  However,  we  know 
of  no  instances  where  the  federal  rule 
conflicts  with  existing  State  rules. 
Finally,  the  Agency  must  consider  the 
degree  to  which  technology,  economic 
conditions,  or  other  factors  have 
changed  in  the  area  affected  by  the  rule 
since  it  was  promulgated.  Many  low- 
VOC  and  non-VOC  architectural 
coatings  have  been  developed  since 
promulgation  of  this  rule  in  1998. 
Consequently,  the  VOC  limits  in  the 
existing  Federal  rule  pose  no 
unreasonable  burden  on  small  or  large 
companies.  Regarding  reactivity,  as 
discussed  above,  although  we  believe 
that  changes  in  technology  do  not 
warrant  revision  of  the  architectural 
coatings  rule  at  this  time,  we  are  open 
to  initiating  dialogue  on  the  subject  of 
broadly  applied  reactivity-based 
approaches  to  VOC  regulation.  Based 
on  the  foregoing  considerations,  the 
Agency  believes  that  the  current 
architectural  coatings  rule  provides  for 
needed  VOC  reductions  without  undue 
burden  on  small  entities,  and  does  not 
warrant  revision  at  thistime. 

Timetable; 

Action  Date  FR  Cite 

Final  Action  09/11/98  63  FR  48848 

Begin  Review  05/05/08  73  FR  24755 

End  Comment  Period  08/04/08 
End  Review  09/02/08 

Regulatory  Flexibility  Analysis 
Required:  No 

Agency  Contact:  Tom  Eagles, 
Environmental*  Protection  Agency,  Air 
and  Radiation,  6103A,  Washington,  DC 
20460 

Phone:  202  564-1952 
Email:  eagles.tom@epa.gov 

RIN:  2060- AP09 


Action 


Date 


FR  Cite 
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410.  PESTICIDES;  COMPETENCY 
STANDARDS  FOR  OCCUPATIONAL 
USERS 

Legal  Authority:  7  USC  136:  7  USC 
136i:  7  USC  136w 

Abstract:  The  EPA  is  proposing  change 
to  federal  regulations  guiding  the 
certified  pesticide  applicator  program 
(40  CFR  171).  Change  is  sought  to 
strengthen  the  regulations  to  better 
protect  pesticide  applicators  and  the 
public  and  the  environment  from  harm 
due  to  pesticide  exposure.  Changes  may 
include  having  certain  occupational 
users  of  pesticides  demonstrate 
competency  by  meeting  minimum 
competency  requirements.  The  need  for 
change  arose  from  EPA  discussions 
with  key  stakeholders.  EPA  has  been 
in  extensive  discussions  with 
stakeholders  since  1997  when  the 
Certification  and  Training  Assessment 
Group  (CTAG)  was  established.  GTAG 
is  a  forum  used  by  regulatory  and 
academic  stakeholders  to  discuss  the 
current  state  of,  and  the  need  for 
improvements  in,  the  national  certified 
pesticide  applicator  program. 
Throughout  these  extensive  interactions 
with  stakeholders,  EPA  has  learned  of 
the  need  for  changes  to  the  regulation. 

Timetable: 

Action  Date  FR  Cite 

NPRM  06/00/10 

Regulatory  Flexibility  Analysis 
Required:  Yes 


Agency  Contact:  Kathy  Davis, 
Environmental  Protection  Agency, 
Office  of  Prevention,  Pesticides  and 
Toxic  Substances,  7506P,  Washington, 
DC  20460 

Phone:  703  308-7002 
Fax:  703  308-2962 
Email:  davis.kathy@epa.gov 

Richard  Pont,  Environmental  Protection 

Agency,  Office  of  Prevention,  Pesticides 

and  Toxic  Substances,  7506P, 

Washington,  DC  20460 

Phone:  703  305-6448 

Fax:  703  308-2962 

Email:  pont.richard@epa.gov 

RIN:  2070-AJ20 


411.  PESTICIDES;  AGRICULTURAL 
WORKER  PROTECTION  STANDARD 
REVISIONS 

Legal  Authority:  7  USC  136;  7  USC 
136w 

Abstract:  The  EPA  is  developing  a 
proposal  to  revise  the  federal 
regulations  guiding  agricultural  worker 
protection  (40  CFR  170).  The  changes 
under  consideration  are  intended  to 
improve  agricultural  workers’  ability  to 
protect  themselves  from  potential 
exposure  to  pesticides  and  pesticide 
residues.  In  addition,  EPA  is  proposing 
to  make  adjustments  to  improve  and 
clarify  current  requirements  and 
facilitate  enforcement.  Other  changes 
sought  are  to  establish  a  right-to-know 
Hazard  Communication  program  and 


make  improvements  to  pesticide  safety 
training,  with  improved  worker  safety 
the  intended  outcome.  The  need  for 
change  arose  from  EPA  discussions 
with  key  stakeholders  beginning  in 
1996  and  continuing  through  2004. 

EPA  held  nine  public  meetings 
throughout  the  country  during  which 
the  public  submitted  written  and  verbal 
comments  on  issues  of  their  concern. 

In  2000  through  2004,  EPA  held 
meetings  where  invited  stakeholders 
identified  their  issues  and  concerns 
with  the  regulations. 

Timetable: 

Action  Date  FR  Cite 

NPRM  06/00/10 

Regulatory  Flexibility  Anaiysis 
Required:  Yes 

Agency  Contact:  Kathy  Davis, 
Environmental  Protection  Agency, 
Office  of  Prevention,  Pesticides  and 
Toxic  Substances,  7506P,  Washington, 
DC  20460 

Phone:  703  308-7002 
Fax:  703  308-2962 
Email:  davis.kathy@epa.gov 

Richard  Pont,  Environmental  Protection 

Agency,  Office  of  Prevention,  Pesticides 

and  Toxic  Substances,  7506P, 

Washington,  DC  20460 

Phone:  703  305-6448 

Fax:  703  308-2962 

Email:  pont.richard@epa.gov 

RIN:  2070-AJ22 


Environmental  Protection  Agency  (EPA)  Long-Term  Actions 

Safe  Drinking  Water  Act  (SDWA) 


412.  NATIONAL  PRIMARY  DRINKING  not  adopt  such  programs  would  be 
WATER  REGULATIONS:  RADON  subject  to  the  MCL. 


Legal  Authority:  42  USC  300f  et  seq  Timetable: 


Abstract:  In  1999,  EPA  proposed 
regulations  for  radon  which  provide 
flexibility  in  how  to  manage  the  health 
risks  from  radon  in  drinking  water.  The 
proposal  was  based  on  the  unique 
framework  in  the  1996  SDWA.  The 
proposed  regulation  would  provide  for 
either  a  maximum  contaminant  level 
(MCL),  or  an  alternative  maximum 
contaminant  level  (AMCL)  with  a 
multimedia  mitigation  (MMM)  program 
to  address  radon  in  indoor  air.  Under 
the  proposal,  public  water  systems  in 
States  that  adopted  qualifying  MMM 
programs  would  be  subject  to  the 
AMCL,  while  those  in  States  that  did 


Action 


Date  FR  Cite 


ANPRM 
NPRM  original 
Notice  99 
NPRM 
Final  Action 


09/30/86  51  FR  34836 
07/18/91  56  FR  33050 
02/26/99  64  FR  9560 
11/02/99  64  FR  59246 
05/00/1 1 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Rebeccak  Allen, 
Environmental  Protection  Agency, 
Water,  4607M,  Washington,  DC  20460 
Phone:  202  564^689 
Fax:  202  564-3760 

Email:  allen.rebeccak@epamail.epa.gov 


Eric  Burneson,  Environmental 
Protection  Agency,  Water,  4607M, 
Washington,  DC  20460 
Phone:  202  564-5250 
Fax:  202  564-3760 

Email:  burneson.eric@epamail.epa.gov 
RIN:  2040-AA94 


413.  NATIONAL  PRIMARY  DRINKING 
WATER  REGULATIONS:  REVISIONS 
TO  THE  TOTAL  COLIFORM 
MONITORING  AND  ANALYTICAL 
REQUIREMENTS  AND 
CONSIDERATION  OF  DISTRIBUTION 
SYSTEM  ISSUES 

Legal  Authority:  42  USC  3o0f  et  seq 

Abstract:  EPA  is  revising  the  Total 
Coliform  Rule  (TCR),  which  was 
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published  in  1989.  On  July  18,  2003, 
EPA  published  a  Federal  Register  (68 
FR  42907)  Notice  of  Intent  to  revise  the 
TCR.  EPA  intends  revisions  to  the  TCR 
to  maintain  or  provide  for  greater 
human  health  protection  than  under 
the  existing  TCR  while  improving 
system  efficiency.  A  Federal  Advisory 
Committee  recommended  that  EPA,  as 
part  of  the  TCR  6-year  review  process, 

I  “initiate  a  process  for  addressing  cross- 

!  connection  control  and  backflow 

prevention  requirements  and  consider 
I  additional  distribution  system 

I  requirements  related  to  significant 

health  risks. “The  original  TCR, 
promulgated  in  1989,  protects  human 
health  by  requiring  microbial 
monitoring  in  drinking  water 
distribution  systems.  The  TCR  does  not 
include  distribution  system  corrective 
or  protective  requirements  to  reduce 
contamination  from  coliforms  and  other 


contaminants.  Since  then,  EPA  has 
gained  a  better  understanding  of 
distribution  system  impacts  on  human 
health  and,  therefore,  intends  to 
strengthen  the  TCR  and  to  consider 
how  to  address  distribution  system 
contamination  issues.  The  process  to  do 
so  involves  a  performance  evaluation, 
development  of  issue  papers  on  both 
distribution  systems  and  total  coliform, 
stakeholders  meetings,  and  proposed 
and  final  rules. 

In  September  2008,  members  of  a 
Federal  Advisory  Committee  signed  an 
agreement  in  principle  (AIP)  that 
recommended  revisions  to  the  TCR,  as 
well  as  research  and  information 
collection  needed  to  better  understand  • 
potential  public  health  impacts  from 
conditions  in  the  distribution  system 
and  control  microbial  drinking  water 
contamination. 


Timetable: 

Action  Date  FR  Cite 

NPRM  08/00/10 

Final  Action  1 1/00/12 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Kenneth  Rotert, 
Environmental  Protection  Agency, 
Water,  4607M,  Washington,  DC  20460 
Phone:  202  564-5280 
Fax:  202  564-3767 

Email:  rotert.kenneth@epamail.epa.gov 

Yu-Ting  Guilaran,  Environmental 

Protection  Agency,  Water,  4607M, 

Washington,  DC  20460 

Phone:  202  564-1154 

Fax:  202  564-3767 

Email:  guilaran.yu- 

ting@epamail.epa.gov 

RIN:  2040-AD94 


Environmental  Protection  Agency  (EPA)  Completed  Actions 

Safe  Drinking  Water  Act  (SDWA) 


414.  NATIONAL  PRIMARY  DRINKING 
WATER  REGULATIONS:  STAGE  I 
DISINFECTANT/DISINFECTION 
BY-PRODUCTS  RULE  (COMPLETION 
OF  A  SECTION  610  REVIEW) 

Legal  Authority:  5  USC  610 

Abstract:  Congress  required  EPA  to 
promulgate  a  Stage  1  and  a  Stage  2 
Distribution  Disinfection  By-products 
Rule  (DBPR)  as  part  of  the  1996  Safe 
Drinking  Water  Act  Amendments  (sec. 
1412  (b)(2)(C)).  The  Stage  1  DPBR  was 
finalized  in  1998  (63  FR  69390,  Dec. 
16,  1998).  Under  the  Stage  1  DBPR, 
EPA  set  maximum  disinfectant  level 
goals  or  maximum  contaminant  level 
goals  for  several  disinfectants  and 
disinfection  by-products.  EPA  also  set 
monitoring,  reporting  and  public 
notification  requirements  for  these 
compounds.  EPA  performed  a 
regulatory  flexibility  analysis  pursuant 
to  the  Regulatory  Flexibility  Act  (5 
U.S.C.  604)  and  was  not  able  to  certify 
that  the  final  Stage  1  DBPR  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  Stage  2  DBPR  (71  FR  388,  Jan.  4, 
2006)  augments  Stage  1  DBPR.  EPA  re¬ 
evaluated  the  Stage  1  DBPR  and 
worked  with  stakeholders  to  develop 


the  Stage  2  DBPR  through  consultation 
with  a  DBP  Federal  Advisory 
Committee  (including  small  water 
system  owners):  State,  local,  and  tribal 
governments;  the  National  Drinking 
Water  Advisory  Committee;  the  Science 
Advisory  Board;  a  Small  Business 
Regulatory  Enforcement  Fairness  Act 
consultation;  a  pre-proposal  draft  for 
comment  as  well  as  formal  notice  and 
public  comment  on  the  proposed  Stage 
2  DBPR.  This  entry  in  the  regulatory 
agenda  announced  that  while  EPA  has 
taken  steps  to  evaluate  and  mitigate 
impacts  on  small  entities  of  the  Stage 
1  DBPR  as  part  of  the  promulgation  of 
the  final  Stage  2  DBPR,  pursuant  to 
section  610  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  610),  EPA  reviewed  the 
Stage  1  DBPR.  As  part  of  this  review, 
EPA  considered  and  solicited 
comments  on  the  following  factors:  (1) 
The  continued  need  for  the  rule;  (2) 
the  nature  of  complaints  or  comments 
received  concerning  the  rule;  (3)  the 
complexity  of  the  rule;  (4)  the  extent 
to  which  the  rule  overlaps,  duplicates, 
or  conflicts  with  other  Federal  State, 
or  local  government  rules;  and  (5)  the 
degree  to  which  the  technology, 
economic  conditions  or  other  factors 
have  changed  in  the  area  affected  by 


the  rule.  EPA  received  no  comments 
and  completed  the  review.  Based  on 
the  evaluation  of  the  Stage  1  DBPR 
during  the  promulgation  of  the  Stage 
2  DBPR.  EPA  believes  there  is  a 
continued  need  for  the  Stage  1  DBPR. 

Timetable; 

Action  Date  FR  Cite 

Final  Rule  12/16/98  63  FR  69389 

Begin  Review  05/05/08  73  FR  24755 

End  Comment  Period  08/04/08 
End  Review  08/1 9/08 

Regulatory  Flexibility  Analysis 
Required:  No 

Agency  Contact:  Sandy  Evalenko, 
Environmental  Protection  Agency, 
Water,  4101 M,  Washington,  DC  20460 
Phone:  202  564-0264 
Email:  evalenko.sandy@epamail.epa.gov 

Stephanie  Flaharty,  Environmental 
Protection  Agency,  Water,  4601 M, 
Washington,  DC  20460 
Phone:  202  564-5072 
Email: 

flaharty.stephanie@epamail.epa.gov 
RIN:  2040-AE97 

(FR  Doc.  E8-21213  Filed  11-21-08;  8:45  am] 
BILUNG  CODE  6560-50-S 
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GENERAL  SERVICES  ADMINISTRATION  (GSA) 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Chs.  101, 102, 105,  300,  301, 
and  302 

48  CFR  Chs.  5  and  61 

Unified  Agenda  of  Federal  Regulatory 
and  Deregulatory  Actions 

agency:  General  Services 
Administration  (GSA). 

ACTION:  Semiannual  regulatory  agenda. 


SUMMARY:  This  agenda  announces  the 
proposed  regulatory  actions  that  GSA 
plans  for  the  next  12  months  and  those 
that  were  completed  since  the  spring 
2008  edition.  This  agenda  was 
developed  under  the  guidelines  of 
Executive  Order  12866  “Regulatory 
Planning  and  Review.”  GSA’s  purpose 
in  publishing  this  agenda  is  to  allow 
interested  persons  an  opportunity  to 
participate  in  the  rulemaking  process. 
GSA  also  invites  interested  persons  to 
recommend  existing  significant 
regulations  for  review  to  determine 
whether  they  should  be  modified  or 


eliminated.  Proposed  rules  may  be 
reviewed  in  their  entirety  at  the 
Government’s  rulemaking  website  at  ' 
http://www.reguIations.gov. 

Since  the  spring  2008  edition,  the 
Internet  is  the  basic  means  for 
disseminating  the  Unified  Agenda.  The 
complete  Unified  Agenda  will  be 
available  online  at  www.reginfo.gov,  in 
a  format  that  ofi'ers  users  a  greatly 
enhanced  ability  to  obtain  information 
from  the  Agenda  database. 

Because  publication  in  the  Federal 
Register  is  mandated  for  the  regulatory 
flexibility  agendas  required  by  the 
Regulatory  Flexibility  Act  (5  U.S.C. 

602),  General  Services  Administration’s 
printed  agenda  entries  include  only: 

(1)  Rules  that  eure  in  the  Agency’s 
regulatory  flexibility  agenda,  in 
accordance  with  the  Regulatory 
Flexibility  Act,  because  they  are  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities;  and 

(2)  Any  rules  that  the  Agency  has 
identified  for  periodic  review  under 
section  610  of  the  Regulatory  Flexibility 
Act. 


Printing  of  these  entries  is  limited  to 
fields  that  contain  information  required 
by  the  Regulatory  Flexibility  Act’s 
Agenda  requirements.  Additional 
information  on  these  entries  is  available 
in  the  Unified  Agenda  published  on  the 
Internet.  In  addition,  for  fall  editions  of 
the  Agenda,  the  entire  Regulatory  Plan 
will  continue  to  be  printed  in  the 
Federal  Register,  as  in  past  years, 
including  GSA’s  regulatory  plan. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurieann  Duarte,  Acting  Director, 
Regulatory  Secretariat  at  (202)  501-4225. 

Dated:  September  16,  2008. 

Kevin  Messner, 

Acting  Associate  Administrator,  Office  of 
Governmentwide  Policy. 

Dated:  September  12,  2008. 

Mary  D.  Gibert, 

Director,  Occupancy  Administration. 

Dated:  September  12,  2008. 

Regina  M.  Budd, 

Deputy  Associate  Administrator,  Office  of 
Civil  Rights. 

Dated:  September  11,  2008. 

A1  Matera, 

Director,  Office  of  Acquisition  Policy. 


General  Services  Administration — Final  Rule  Stage 

Sequence 

Number 

1 

Title 

Regulation 

Identifier 

Number 

i 

415 

GSAR  Case  2008-G517  (GSAR);  Cooperative  Purchasing-Acquisition  of  Security  and  Law  Enforcement  Related 
i  Goods  and  Services  (Schedule  84)  by  State  and  Local  Governments  Through  Federal  Supply  Schedules  . 

3090-AI68 

General  Services  Administration — Long-Term  Actions 


n 

Sequence 
Number  i 

Title 

Regulation 

Identifier 

Number 

416 

General  Services  Administration  Acquisition  Regulation  (GSAR)  Case  2005-G501;  Federal  Agency  Retail  Phar- 

rhacy  Program  . 

3090-AI06 

417 

General  Services  Administration  Acquisition  Regulation  (GSAR)  Case  2006-G522;  Federal  Supply  Schedule  Con- 

tracts — Recovery  Purchasing  by  State  and  Local  Governments  Through  Federal  Supply  Schedules . 

3090-AI32 

418 

GSAR  Case  2006-G501:  GSA  Mentor-Protege  Program  . 

3090-AI56 

419 

GSAR  Case  2006-G507;  Rewrite  of  Part  538,  Federal  Supply  Schedule  Contracting . 

3090-AI77 
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General  Services  Administration  (GSA) 


Final  Rule  Stage 


OFFICE  OF  ACQUISITION  POLICY 


415.  •  GSAR  CASE  2008-G517 
(GSAR);  COOPERATIVE 
PURCHASING-ACQUISITION  OF 
SECURITY  AND  LAW  ENFORCEMENT 
RELATED  GOODS  AND  SERVICES 
(SCHEDULE  84)  BY  STATE  AND 
LOCAL  GOVERNMENTS  THROUGH 
FEDERAL  SUPPLY  SCHEDULES 

Legal  Authority:  40  USC  121(c) 

Abstract:  The  General  Services 
Administration  (GSA)  is  amending  the 
General  Services  Administration 
Acquisition  Regulation  (GSAR)  to 
implement  Public  Law  110-248,  The 
Local  Preparedness  Acquisition  Act. 


The  Act  authorizes  the  Administrator 
of  General  Services  to  provide  for  the 
use  by  State  or  local  governments  of 
Federal  Supply  Schedules  of  the 
General  Services  Administration  (GSA) 
for  alarm  and  signal  systems,  facility 
management  systems,  firefighting  and 
rescue  equipment,  law  enforcement  and 
security  equipment,  marine  craft  and 
related  equipment,  special  purpose 
clothing,  and  related  services  (as 
contained  in  Federal  supply 
classification  code  group  84  or  any 
amended  or  subsequent  version  of  that 
Federal  supply  classification  group). 
Timetable: 

Action  Date  FR  Cite 

Interim  Final  Rule  09/19/08  73  FR  54334 


Action  Date  FR  Cite 


Interim  Final  Rule  1 1/18/08 

Comment  Period 
End 

Final  Action  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Laurieann  Duarte, 
Director,  Regulatory  and  Federal 
Assistance  Division,  Office  of  the  Chief 
Acquisition  Officer,  General  Services 
Administration,  Room  4041,  1800  F 
Street  NW,  Washington,  DC  20405 
Phone:  202  501-4225 
Fax:  202  501-4067 
Email:  laurieann.duarte@gsa.gov 

RIN:  3090-A168 


General  Services  Administration  (GSA)  Long-Term  Actions 


OFFICE  OF  ACQUISITION  POLICY 


j  416.  GENERAL  SERVICES 

ADMINISTRATION  ACQUISITION 
REGULATION  (GSAR)  CASE 
2005-G501;  FEDERAL  AGENCY 
RETAIL  PHARMACY  PROGRAM 
Legal  Authority:  40  USC  121(c) 

I  Abstract:  The  General  Services 

j  Administration  (GSA)  is  proposing  to 

I  amend  the  General  Services  Acquisition 

Regulation  (GSAR)  to  add  a  new 
subpart  and  clause  required  by  the 
j  Department  of  Veterans  Affairs  (VA), 

consistent  with  congressional  intent 
under  section  603  of  the  Veterans 
Health  Care  Act  of  1992  (VHCA)  and 
38  U.S.C.  8126,  that  certain  Federal 
agencies  (i.e.,  VA,  Department  of 
Defense  (DoD),  Public  Health  Service 
(including  the  Indian  Health  Service), 
and  the  Coast  Guard)  have  access  to 
Federal  pricing  for  pharmaceuticals 
purchased  for  their  beneficiaries. 

GSA  is  responsible  for  the  schedules 
program  and  rules  related  to  its 
operation.  Under  GSA’s  delegation  of 
authority,  the  VA  procures  medical 
supplies  under  the  VA  Federal  Supply 
Schedule  program.  VA  and  DoD  seek 
this  amendment.  This  new  subpart 
adds  a  clause  unique  to  the' virtual 
depot  system  established  by  a  Federal 
Agency  Retail  Pharmacy  Program 
utilizing  contracted  retail  pharmacies  as 
part  of  a  centralized  pharmaceutical 
commodity  management  program.  At 
this  time,  only  DoD  has  a  program  in 


place,  and  the  rule  would  facilitate 
DoD’s  access  to  Federal  pricing  on 
Federal  Supply  Schedule  (FSS) 
pharmaceutical  contracts  for  covered 
drugs  purchased  by  DoD  and  dispensed 
to  TRICARE  beneficiaries  through  retail 
pharmacies  in  the  TRICARE  network. 

Timetable: 

Action  Date  FR  Cite 

NPRM  04/12/05  70  FR  19045 

NPRM  Comment  06/13/05 

Period  End 

Final  Action  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Laurieann  Duarte, 
Director,  Regulatory  and  Federal 
Assistance  Division,  Office  of  the  Chief 
Acquisition  Officer,  General  Services 
Administration,  Room  4041,  1800  F 
Street  NW,  Washington,  DC  20405 
Phone:  202  501-4225 
Fax:  202  501-4067 
Email:  laurieann.duarte@gsa.gov 

RIN:  3090-AI06 


417.  GENERAL  SERVICES 
ADMINISTRATION  ACQUISITION 
REGULATION  (GSAR)  CASE 
2006-G522;  FEDERAL  SUPPLY 
SCHEDULE  CONTRACTS— 
RECOVERY  PURCHASING  BY  STATE 
AND  LOCAL  GOVERNMENTS 
THROUGH  FEDERAL  SUPPLY 
SCHEDULES 

Legal  Authority:  40  USC  121(c);  40 
USC  502(d) 


Abstract:  The  rule  is  amending  the 
General  Services  Acquisition 
Regulation  (GSAR)  to  implement 
section  833  of  the  John  Warner 
National  Defense  Authorization  Act  for 
Fiscal  Year  2007  (Pub.  L.  109-364). 
Section  833  amends  40  U.S.C.  502  to 
authorize  the  Administrator  of  General 
Services  to  provide  to  State  and  local 
governments  the  use  of  Federal  Supply 
Schedules  of  the  GSA  for  purchase  of 
products  and  services  to  be  used  to 
facilitate  recovery  from  a  major  disaster 
declared  by  the  President  or  to  facilitate 
recovery  from  terrorism,  or  nuclear, 
biological,  chemical,  or  radiological 
attack. 

Timetable: 

Action  Date  FR  Cite 

Interim  Final  Rule  02/01/07  72  FR  4649 

Interim  Final  Rule  04/02/07 

Comment  Period 
End 

Final  Action  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Laurieann  Duarte, 
Director,  Regulatory  and  Federal 
Assistance  Division,  Office  of  the  Chief 
Acquisition  Officer,  General  Services 
Administration,  Room  4041,  1800  F 
Street  NW,  Washington,  DC  20405 
Phone:  202  501-4225 
Fax:  202  501-4067 
Email:  laurieann.duarte@gsa.gov 

RIN:  3090-A132 
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418.  •  GSAR  CASE  2006-G501;  GSA 
MENTOR-PROTEGE  PROGRAM 

Legal  Authority:  40  USC  121(c) 

Abstract:  The  General  Services 
Administration  (GSA)  is  proposing  to 
amend  the  General  Services  Acquisition 
Regulation  (GSAR)  to  establish  a  GSA 
Mentor-Protege  Program.  The  GSA 
Mentor-Protege  Program  is  designed  to 
encourage  GSA  prime  contractors  to 
assist  small  businesses,  small 
disadvantaged  businesses,  women- 
owned  small  businesses,  veteran-owned 
small  businesses,  service-disabled 
veteran-owned  small  businesses,  and 
HUBZone  small  businesses  in 
enhancing  their  capabilities  to  perform 
GSA  contracts  and  subcontracts,  foster 
the  establishment  of  long-term  business 
relationships  between  these  small 
business  entities  and  GSA  prime 
contractors,  and  increase  the  overall 
number  of  small  business  entities  that 
receive  GSA  contract  and  subcontract 
awards. 

Timetable:' 


NPRM 

NPRM  Comment 
Period  End 
FinaU  Action 


06/10/08  73  FR  32669 
08/11/08 


To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  Yes 


Agency  Contact:  Laurieann  Duarte, 
Director,  Regulatory  and  Federal 
Assistance  Division,  Office  of  the  Chief 
Acquisition  Officer,  General  Services 
Administration,  Room  4041,  1800  F 
Street  NW,  Washington.  DC  20405 
Phone:  202  501-4225 
Fax:  202  501-4067 
Email:  laurieann.duarte@gsa.gov 

RIN:  3090-AI56 


419.  •  GSAR  CASE  2006-G507; 
REWRITE  OF  PART  538,  FEDERAL 
SUPPLY  SCHEDULE  CONTRACTING 

Legal  Authority:  40  USC  121(c) 

Abstract:  GSA  is  amending  the  GSA 
Acquisition  Regulation  (GSAR)  -to 
update  the  text  addressing  GSAR  538; 
subpart  538.9,  Contractor 
Qualifications,  is  being  added  to  define 
the  roles  and  responsibilities  of 
“Contractor  Partnering  Arrangements 
(CPAs)”  for  contractors;  subpart  538.12, 
Acquisition  of  Commercial  Items,  has 
been  added  to  outline  solicitation 
provisions  and  clauses;  subpart  538.15, 
Negotiation  and  Award  of  Contracts, 
has  been  added  to  provide  clarity  to 
FSS  contracting  officers  regarding 
contract  evaluation  and  award;  subpart 
538.25,  Requirements  for  Foreign 
Entities,  is  added  to  advise  contractors 
to  submit  commercial  price  lists  in 
English  and  to  allow  for  payments  in 


local  currency;  subpart  538.42,  Contract 
Administration,  is  being  added  to 
advise  the  contractor  to  abide  by  the 
terms  and  conditions  of  the  Industrial 
Funding  Fee  (IFF)  and  Sales  Reporting 
Requirements  when  entering  into 
“Contractor  Partnering  Arrangements 
(CPAs),”  and  to  explain  the  process  and 
procedures  that  should  be  followed 
when  canceling  a  contract  at  the 
contractor’s  request;  and  subpart 
538.43,  Contract  Modifications,  is 
added  to  provide  guidance  to  the 
contractor  when  initiating  a 
modification  request  to  the 
Government. 

Timetable: 


Action  Date  FR  Cite 

NPRM  To  Be  Determined 

Regulatory  Flexibility  Anaiysis 
Required:  Yes 

Agency  Contact:  Laurieann  Duarte, 
Director,  Regulatory  and  Federal 
Assistance  Division,  Office  of  the  Chief 
Acquisition  Officer,  General  Services 
Administration,  Room  4041,  1800  F 
Street  NW,  Washington,  DC  20405 
Phone:  202  501-4225 
Fax:  202  501-4067 
Email:  laurieann.duarte@gsa.gov 

RIN:  3090-AI77 

[FR  Doc.  E8-212ig  Filed  11-21-08;  8:45  am] 
BILLING  CODE  6820-34-S 


Monday, 

November  24,  2008 


Part  xra 

National  Foundation 
on  the  Arts  and  the 
Humanities 

Institute  of  Museum  and  Library  Services 
Semiannual  Regulatory  Agenda 
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INSTITUTE  OF  MUSEUM  AND  LIBRARY  SERVICES  (IMLS) 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Institute  of  Museum  and  Library 
Services 

2  CFR  Ch.  XXXI 

45  CFR  Ch.  XI 

Semiannual  Regulatory  Agenda 

AGENCY:  Institute  of  Museum  and 
Library  Services,  NFAH. 

ACTION:  Semiannual  regulatory  agenda. 

SUMMARY:  Pursuant  to  Executive  Order 
12866  and  the  Regulatory  Planning  and 
Review  Act,  the  Institute  of  Museum 
and  Library  Services  publishes  this 
regulatory  agenda  describing  agency 
regulations  under  development  or 
review. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  E.  Weiss,  General  Counsel, 


Institute  of  Museum  and  Library 
Services,  1800  M  Street  NW., 
Washington,  DC  20036;  e-mail: 
nweiss@imls.gov,  or  call  (202)  653-4640. 

SUPPLEMENTARY  INFORMATION:  Beginning 
with  the  fall  2007  edition,  the  Internet 
will  be  the  basic  means  for 
disseminating  the  Unified  Agenda.  The 
complete  Unified  Agenda  will  be 
available  online  at  www.reginfo.gov,  in 
a  format  that  offers  users  a  greatly 
enhanced  ability  to  obtain  information 
from  the  Agenda  database. 

Because  publication  in  the  Federal 
Register  is  mandated  for  the  regulatory 
flexibility  agendas  required  by  the 
Regulatory  Flexibility  Act  (5  U.S.C. 

602),  Institute  of  Museum  and  Library 
Services’  printed  agenda  entries  include 
only: 

(1)  Rules  that  are  in  the  Agency’s 
regulatory  flexibility  agenda,  in 
accordance  with  the  Regulatory 


Flexibility  Act,  because  they  are  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities;  and 

(2)  Any  rules  that  the  Agency  has 
identified  for  periodic  review  under 
section  610  of  the  Regulatory  Flexibility 
Act. 

Printing  of  these  entries  is  limited  to 
fields  that  contain  information  required 
by  the  Regulatory  Flexibility  Act’s 
Agenda  requirements.  Additional 
information  on  these  entries  is  available 
in  the  Unified  Agenda  published  on  the 
Internet.  In  addition,  for  fall  editions  of 
the  Agenda,  the  entire  Regulatory  Plan 
will  continue  to  be  printed  in  the 
Federal  Register,  as  in  past  years, 
including  Institute  of  Museum  and 
Library  Services’  regulatory  plan. 

Nancy  E.  Weiss, 

General  Counsel. 


Institute  of  Museum  and  Library  Services — Completed  Actions 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

420 

Implementation  of  Title  IX  of  the  Education  Act  Amendments  of  1 972  . 

3137-AAlO 

Institute  of  Museum  and  Library  Services  (IMLS) 


Completed  Actions 


420.  IMPLEMENTATION  OF  TITLE  IX 
OF  THE  EDUCATION  ACT 
AMENDMENTS  OF  1972 

Legal  Authority:  20  USC  1681  to  1683; 
20  USC  1685  to  1686 

Abstract:  Regulations  will  implement 
title  IX  of  the  Education  Act 
Amendments  of  1972,  which  ensure 


equality  on  the  basis  of  sex  in 
education  programs  and  activities 
receiving  Federal  financial  assistance. 

Completed: 

Reason  Date  FR  Cite 

Withdrawn  09/15/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 


Agency  Contact:  Nancy  E.  Weiss 
Phone:  202  653-4640 
TDD  Phone:  202  653-4614 
Fax:  202  653-4610 
Email:  nweiss@imls.gov 

RIN:  3137-AAlO 

[FR  Doc.  E8-21198  Filed  11-21-08;  8:45  am) 
BILLING  CODC  703&-01-S 
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Humanities 


National  Endowment  for  the  Arts 
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NATIONAL  ENDOWMENT  FOR  THE  ARTS  (NEA) 


i  NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

45  CFR  Ch.  XI 


I  Semiannual  Regulatory  Agenda 

I  agency:  National  Endowment  for  the 

Arts,  NFAH 


ACTION:  Semiannual  regulatory  agenda. 


SUMMARY:  Pursuant  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605)  and 
Executive  Order  12866,  the  National 
Endowment  for  the  Arts  publishes  this 
regulatory  agenda  describing  Agency 
regulations  under  development  or 
review.  The  complete  Unified  Agenda  is 
available  at  www.reginfo.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Elias,  Acting  General  Counsel, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW„  Washington, 
•DC  20506;  or  call  (202)  692-5418. 

Dated:  August  27,  2008. 

Karen  Elias, 

Acting  General  Counsel. 


National  Endowment  for  the  Arts — Long-Term  Actions 

Sequence 

Number 

1 

Title 

Regulation 

Identifier 

Number 

421 

Nondiscrimination  on  the  Basis  of  Sex  in  Federally  Assisted  Programs  and  Activities — Implementation  of  Title  IX 
of  the  Education  Amendments  of  1972  . ' . 

3135-AA15 

National  Endowment  for  the  Arts  (NEA)  Long-Term  Actions 


421.  NONDISCRIMINATION  ON  THE 
BASIS  OF  SEX  IN  FEDERALLY 
ASSISTED  PROGRAMS  AND 
ACTIVITIES— IMPLEMENTATION  OF 
TITLE  IX  OF  THE  EDUCATION 
AMENDMENTS  OF  1972 

Legal  Authority:  20  USC  1682  et  seq 

Abstract:  This  regulation  would 
implement  the  requirements  of  title  IX 


of  the  Education  Amendments  of  1972, 
as  amended,  which  prohibits 
discrimination  on  the  basis  of  an 
individual’s  sex  in  federally  assisted 
educational  programs. 

Timetable:  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Karen  L.  Elias 


Phone:  202  682-5746 
TDD  Phone:  202  682-5572 
Fax:  202  682-5496 
Email:  eliask@arts.gov 

RIN:  3135-AA15 

(FR  Doc.  E8-21205  Filed  11-21-08;  8:45  am) 
BILLING  CODE  7537-01 -S 
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OFFICE  OF  PERSONNEL  MANAGEMENT  (0PM) 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Ch.  I 

Regulatory  Agenda 
agency:  Office  of  Personnel 
Management. 

ACTION:  Semiannual  regulatory  agenda. 


SUMMARY:  The  following  Office  of 
Personnel  Management  (OPM) 
regulations  are  scheduled  for 
development  or  review  during  the  6- 
month  period  following  publication. 
This  agenda  carries  out  OPM’s 
responsibilities  to  publish  a  semiannual 


Office  of  Personnel  Management — Final  Rule  Stage 

Sequence  1 
Number 

'  Title 

Regulation 

Identifier 

Number 

422 

Nonforeign  Area  Cost-of-Living  Allowances:  2007  Interim  Adjustments;  Alaska  and  Puerto  Rico  (Section  610  Re- 

3206-AL65 

Office  of  Personnel  Management — Completed  Actions 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

423 

Veterans’  Preference  (Completion  of  a  Section  610  Review) . 

3206-AL33 

agenda  under  Executive  Order  12866 
“Regulatory  Planning  and  Review”  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6).  This  publication  in  the 
Federal  Register  does  not  impose  a 
binding  obligation  on  the  Office  of 
Personnel  Management  with  regard  to 
any  specific  item  on  the  agenda. 
Regulatory  action  in  addition  to  the 
items  listed  is  not  precluded. 

This  edition  of  the  Unified  Agenda  of 
Federal  Regulatory  and  Deregulatory 
Actions  includes  The  Regulatory  Plan, 
which  appears  in  both  the  online 
Unified  Agenda  and  in  part  II  of  the 
Federal  Register  that  includes  the 
Unified  Agenda.  The  Office  of  Personnel 


Management’s  Statement  of  Regulatory 
Priorities  is  included  in  the  Plan 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  D.  Hickman,  (202)  606-1973. 

SUPPLEMENTARY  INFORMATION:  Since  the 
fall  2007  edition,  the  Internet  is  the 
basic  means  for  disseminating  the 
Unified  Agenda.  The  complete  Unified 
Agenda  will  be  available  online  at 
www.reginfo.gov,  in  a  format  that  offers 
users  a  greatly  enhanced  ability  to 
obtain  information  from  the  Agenda 
database. 

Michael  W.  Hager, 

Acting  Director, 

U.S.  Office  of  Personnel  Management. 


i 

Office  of  Personnel  Management  (OPM) 


Final  Rule  Stage 


422.  •  NONFOREIGN  AREA 
COST-OF-LIVING  ALLOWANCES; 
2007  INTERIM  ADJUSTMENTS: 
ALASKA  AND  PUERTO  RICO 
(SECTION  610  REVIEW) 

Legal  Authority:  5  USC  5941 

Abstract:  The  Office  of  Personnel 
Management  (OPM)  is  proposing  to 
change  the  cost-of-living  allowance 
(COLA)  rates  received  by  certain  white- 
collar  Federal  and  U.S,  Postal  Service 
employees  in  Anchorage,  Fairbanks, 
and  Juneau,  Alaska,  and  in  Puerto  Rico. 
The  proposed  rate  changes  are  the 
result  of  interim  adjustments  OPM 


calculated  based  on  relative  Consumer 
Price  Index  differences  between  the 
COLA  areas  and  the  Washington,  DC, 
area.  The  proposed  regulations  would 
reduce  the  COLA  rates  for  Anchorage, 
Fairbanks,  and  Juneau  by  1  percentage 
point  and  would  increase  the  rate  for 
Puerto  Rico  by  1  percentage  point. 

Timetable: 

Action  Date  FR  Cite 

NPRM  08/25/08  73  FR  50174 

NPRM  Comment  1 0/24/08 

Period  End 

Final  Action  04/00/09 


Regulatory  Flexibility  Analysis 
Required:  No 

Agency  Contact:  J.  Stanley  Austin, 
SHRP/PPS/PSG,  Office  of  Personnel 
Management,  1900  E  Street  NW., 
Washington,  DC  20415 
Phone:  202  606-2838 
Fax:  202  606-4264 
Email:  cola@opm.gov 

RIN:  3206-AL65 
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Office  of  Personnel  Management  (0PM)  Completed  Actions 


423.  VETERANS’  PREFERENCE 
(COMPLETION  OF  A  SECTION  610 
REVIEW) 

Legal  Authority:  5  DSC  1302 

Abstract:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  to  implement  a  change  to 
the  definition  of  “active  duty” 
contained  in  section  211.102(f)  of  title 
5,  Code  of  Federal  Regulations.  We  are 
making  this  change  in  response  to  a 
Merit  System  Protection  Board  (MSPB) 
decision  that  affects  eligibility  for 


veterans’  preference  based  on  a  service- 
connected  disability.  This  action  will 
conform  OPM’s  regulations  with 
MSPB’s  decision. 

Timetable: 

Action  Date  FR  Cite 

Interim  Final  Rule  *07/27/07  72  FR  41 21 5 

Interim  Final  Rule  07/27/07 

Effective 

Interim  Final  Rule  09/25/07 

Comment  Period 
End 

Final  Action  10/29/08  73  FR  641 79 


Regulatory  Flexibility  Analysis 
Required:  No 

Agency  Contact:  Scott  A.  Wilander, 
SHRP/TCP/SG,  Office  of  Personnel 
Management,  1900  E  Street  NW., 
Washington,  DC  20415 
Phone:  202  606-0390 
Email:  scott.wilander@opm.gov 

RIN:  3206-AL33 

(FR  Doc.  E8-21150  Filed  11-21-08:  8:45  am] 
BILLING  CODE  6325-44-S 
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SMALL  BUSINESS  ADMINISTRATION  (SBA) 


SMALL  BUSINESS  ADMINISTRATION 
13CFR  Ch.  I 

Semiannual  Regulatory  Agenda 

agency:  U.S.  Small  Business 
Administration  (SBA). 

ACTION:  Semiannual  regulatory  agenda. 


SUMMARY:  The  Regulatory  Flexibility  Act 
(RFA)  and  Executive  Order  12866 
require  each  agency  to  publish 
semiannually  a  regulatory  agenda 
(agenda)  that  includes  an  inventory  of 
all  current  and  projected  rulemakings, 
including  regulations  the  agency 
expects  to  develop  during  the  next  12  ' 
months  and  regulations  completed  since 
the  last  publication  of  the  agency’s 
agenda.  SBA  is  publishing  this  agenda 
to  provide  the  public  with  notice  about 
SBA’s  regulatory  activities  and  to 
provide  specific  information  about  those 
activities.  This  information  will 
promote  the  public’s  participation  in 
SBA’s  regulatory  activities. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  about  specific 
regulatory  actions  listed  in  the  agenda, 
you  should  direct  your  comments  and 
inquiries  to  the  appropriate  agency 
contact  identified  in  each  entry.  For 
general  information  about  the  agenda, 
you  should  direct  your  comments  or 
inquiries  to  Martin  “Sparky”  Conrey, 
Assistant  General  Counsel  for 
Legislation  and  Appropriations,  U.S. 
Small  Business  Administration,  409 
Third  Street  SW.,  Washington,  DC 
20416,  (202)  619-0638, 
martin.conrey@sba.gov. 

SUPPLEMENTARY  INFORMATION:  This 
agenda  announces  the  proposed 
regulatory  actions  that  SBA  plans  for  the 
next  12  months  and  those  that  were 
completed  since  the  spring  2008  edition 
of  the  agenda.  As  permitted  by  law,  SBA 


is  combining  the  publication  of  its 
agenda  as  required  by  statute  and 
Executive  order  and  conforming  them  to 
the  Unified  Agenda  of  Federal 
Regulatory  and  Deregulatory  Actions 
format  developed  by  the  Regulatory 
Information  Service  Center. 

The  purpose  of  the  agenda  is  to 
provide  information  to  the  public  on 
regulations  currently  under  review, 
being  proposed,  completed,  or 
withdrawn  by  SBA.  Accordingly, 
rulemaking  action  in  SBA’s  agenda  is 
grouped  according  to  its  stage  of 
development.  The  stages  of 
development  are  pre-rulemaking, 
proposed  rules,  final  rules,  and 
rulemaking  actions  completed  since  the 
spring  2008  agenda.  The  agenda  is 
intended  to  facilitate  comments  and 
views  by  interested  members  of  the 
public.  SBA  encourages  public 
participation  in  its  rulemaking  process 
through  various  mediums  including 
www.regulations.gov.  This  website 
allows  SBA  to  place  rules  on  the 
website  and  receive  public  comments 
through  that  medium.  SBA  also 
provides  a  link  from  www.sba.gov  to 
that  website. 

SBA’s  regulations  promote  statutory 
mandates  and  Presidential  directives 
linked  to  SBA’s  goals  to  improve  the 
economic  environment  for  small 
business,  increase  small  business 
success  by  bridging  competitive 
opportunity  gaps,  restore  homes  and 
businesses  affected  by  disaster,  and  to 
operate  and  manage  SBA’s  programs 
and  resources  efficiently  and  effectively. 

Publication  of  proposed  rulemaking 
actions  in  the  agenda  does  not  impose 
any  obligation  on  SBA  to  take  any  final 
action  with  regard  to  any  specific  item. 
Furthermore,  SBA  is  not  precluded  from 
rulemaking  activities  that  are  not  listed 
in  this  agenda.  The  dates  listed  in  the 


timetables  for  specific  actions  are 
estimates  and  not  commitments  to  act 
on  or  by  the  particular  date. 

For  this  edition  of  the  SBA’s 
regulatory  agenda,  the  most  important 
significant  regulatory  actions  and  a 
Statement  of  Regulatory  Priorities  are 
included  in  The  Regulatory  Plan,  which 
appears  in  both  the  online  Unified 
Agenda  and  in  part  II  of  the  Federal 
Register  that  includes  the  Unified 
Agenda. 

Beginning  with  the  fall  2007  edition, 
the  Internet  will  be  the  basic  means  for 
disseminating  the  Unified  Agenda.  The 
complete  Unified  Agenda  will  be 
available  online  at  www.reginfo.gov,  in 
a  format  that  offers  users  a  greatly 
enhanced  ability  to  obtain  information 
from  the  Agenda  database. 

Because  publication  in  the  Federal 
Register  is  mandated  for  the  regulatory 
flexibility  agendas  required  by  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
602),  SBA’s  printed  agenda  entries 
include  only  rules  that  are  in  the 
Agency’s  regulatory  flexibility  agenda, 
in  accordance  with  the  Regulatory 
Flexibility  Act,  because  they  are  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Printing  of  these  entries  is  limited  to 
fields  that  contain  information  required 
by  the  Regulatory  Flexibility  Act’s 
Agenda  requirements.  Additional 
information  on  these  entries  is  available 
in  the  Unified  Agenda  published  on  the 
Internet.  In  addition,  for  fall  editions  of 
the  Agenda,  the  entire  Regulatory  Plan 
will  continue  to  be  printed  in  the 
Federal  Register,  as  in  past  years, 
including  SBA’s  regulatory  plan. 

Sandy  K.  Baruah, 

Acting  Administrator. 


Small  Business  Administration — Proposed  Rule  Stage 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

424 

Small  Business  Development  Centers  (SBDC)  Program  Revisions  . 

3245-AE05 

425 

8(a)  Business  Development/Small  Disadvantaged  Business  Status  Determinations  . 

3245^AF53 

426 

Small  Business  Size  Standards:  Calculation  of  the  Number  of  Employees . . 

3245-AF60 

427 

Small  Business  Size  Standards:  Retail  Trade  Industries  . 

3245-AF69 

428 

Small  Business  Size  Standards:  Other  Services . 

3245-AF70 

429 

Small  Business  Size  Standards:  Accommodations  and  Food  Service  Industries . 

3245-AF71 
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SBA 


Small  Business  Administration — Final  Rule  Stage 

Sequence 

Number 

!  I 

Title 

Regulation 

Identifier 

Number 

430 

Lender  Oversight  Program  (Reg  Plan  Seq  No.  112) . 

3245-AE14 

431 

Small  Business  Size  Standards:  Support  Activities  for  Air  T ransportation . 

i  3245-AF29 

432 

Definition  of  “Employee”  for  Purposes  of  the  HUBZohe  Program  . 

3245-AF44 

1 _ 

References  in  boldface  appear  in  the  Regulatory  Plan  in  part  II  of  this  issue  of  the  Federal  Register. 


Small  Business  Administration — Completed  Actions 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

433 

Women-Owned  Small  Business  Federal  Contract  Assistance  Procedures  . . . 

3245-AF40 

434 

Small  Business  Size  Standards:  Inflation  Adjustment  . 

3245-AF41 

435 

Small  Business  Size  Standards  for  the  Fuel  Dealers  Industries . ^ . . . 

3245-AF67 

Small  Business  Administration  (SBA)  Proposed  Rule  Stage 


424.  SMALL  BUSINESS 
DEVELOPMENT  CENTERS  (SBDC) 
PROGRAM  REVISIONS 

Legal  Authority:  15  USC  634(b)(6):  15 
use  648 

Abstract:  This  rule  would  propose 
amendments  to  SBA’s  SBDC  program 
regulations  for  the  purpose  of 
conforming  the  regulations  to  existing 
statutory  requirements.  This  rule  would 
amend:  (1)  Procedures  for  approving 
and  funding  of  SBDCs;  (2)  approval 
procedures  for  travel  outside  the 
continental  U.S.  and  U.S.  territories;  (3) 
procedures  and  requirements  regarding 
findings  and  disputes  resulting  from 
financial  exams,  programmatic  reviews, 
accreditation  reviews,  and  other  SBA 
oversight  activities;  (4)  requirements  for 
new  and  renewal  applications  for  SBDC 
awards,  including  the  requirements  for 
electronic  submission  through  the 
approved  electronic  Government 
submission  facility;  and  (5)  provisions 
regarding  the  collection  and  use  of 
individual  SBDC  client  data. 

Timetable: 

Action  Date  FR  Cite 

NPRM  09/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Antonio  Doss, 
Director,  Office  of  Small  Business 
Development  Centers,  Small  Business 
Administration,  409  Third  Street  SW, 
Washington,  DC  20416 


Phone:  202  205-6766 
Email:  antonio.doss@sba.gov 

RIN:  3245-AE05 


425.  8(A)  BUSINESS 
DEVELOPMENT/SMALL 
DISADVANTAGED  BUSINESS  STATUS 
DETERMINATIONS 

Legal  Authority:  15  USC  637  (b)  (6), 

636  (j),  637  (2).  637  (d) 

Abstract:  This  rule  proposes  to  make 
a  number  of  changes  to  the  regulations 
governing  the  8(a)  BD  and  SDB 
programs,  and  several  changes  to  SBA’s 
size  regulations.  Some  of  the  changes 
involve  technical  issues.  Other  changes 
are  more  substantive  and  result  from 
SBA’s  experience  in  implementing  the 
current  regulations. 

Timetable: 

Action  Date  FR  Cite  f 

NPRM  06/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Joe  Loddo,  Director, 
Office  of  Business  Development,  Small 
Business  Administration,  409  3rd  Street 
SW,  Washington,  DC  20416 
Phone:  202  205-7550 
Email:  joe.loddo@sba.gov 

RIN:  3245-AF53 


426.  SMALL  BUSINESS  SIZE 
STANDARDS;  CALCULATION  OF  THE 
NUMBER  OF  EMPLOYEES 

Legal  Authority:  15  USC  632 

Abstract:  The  U.S.  Small  Business 
Administration  proposes  a  technical 
change  to  the  manner  in  which  it 
calculates  the  number  of  employees  to 
determine  a  firm’s  small  business  size 
status  by  revising  the  method  for 
calculating  an  average  number  of 
employees.  The  current  method  uses  a 
rolling  average  of  the  pay  periods  over 
the  preceding  12  months. 

Timetable: 

Action  ^  Date  FR  Cite 

NPRM  07/27/07  72  FR  41239 

NPRM  Comment  09/25/07 

Period  End 

Second  NPRM  06/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Gary  M.  Jackson, 
Division  Chief,  Division  of  Size 
Standards,  Office  of  Government 
Contracting/Business  Development, 
Small  Business  Administration,  409 
Third  Street  SW,  Washington,  DC 
20416 

Phone:  202  205-6618 
Fax:  202  205-6390 
Email:  gary.jackson@.sba.gov 

RIN:  3245-AF60 
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I  SBA 


Proposed  Rule  Stage 


427.  SMALL  BUSINESS  SIZE 
STANDARDS:  RETAIL  TRADE 
INDUSTRIES 

Legal  Authority:  15  USC  632(a) 

Abstract:  A  U.S.  Small  Business 
Administration  project  is  the  review  of 
all  SBA  size  standards  over  a  2-year 
period.  This  proposed  rule  is  one  of 
a  series  of  proposals  evaluating  the  size 
standards  for  industries  within  a 
specific  North  American  Industry 
Classification  System  (NAICS)  Industry 
Sector.  This  action  proposes  revisions 
to  certain  industries  in  the  NAICS 
Retail  Trade  Industry  Sector.  These 
proposed  revisions  ensure  that  SBA’s 
size  standards  are  consistently 
evaluated  using  the  latest  available 
data. 

Timetable: 

Action  Date  FR  Cite 

NPRM  01/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Gary  M.  Jackson, 
Division  Chief,  Division  of  Size 
Standards,  Office  of  Government 
Contracting/Business  Development, 
Small  Business  Administration,  409 
Third  Street  SW,  Washington,  DC 
20416 

Phone:  202  205-6618 
Fax:  202  205-6390 
Email:  gary.jackson@sba.gov 

RIN:  3245-AF69 


428.  SMALL  BUSINESS  SIZE 
STANDARDS:  OTHER  SERVICES 

Legal  Authority:  15  USC  632(a) 

Abstract:  A  U.S.  Small  Business 
Administration  project  is  the  review  of 
all  SBA  size  standards  over  a  2-year 
period.  This  proposed  rule  is  one  of 
a  series  of  proposals  evaluating  the  size 
standards  for  industries  within  a 
specific  North  American  Industry 
Classification  System  (NAICS)  Industry 
Sector.  This  action  proposes  revisions 
to  certain  industries  in  the  NAICS 
Other  Services  Industry  Sector.  These 
proposed  revisions  ensure  that  SBA’s 
size  standards  are  consistently 
evaluated  using  the  latest  available 
data. 

Timetable: 

Action  Date  FR  Cite 

NPRM  01/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Gary  M.  Jackson, 
Division  Chief,  Division  of  Size 
Standards,  Office  of  Government 
Contracting/Business  Development, 
Small  Business  Administration,  409 
Third  Street  SW,  Washington,  DC 
20416 

Phone:  202  205-6618 
Fax:  202  205-6390 
Email:  gary.jackson@sba.gov 

RIN:  3245-AF70 


429.  SMALL  BUSINESS  SIZE 
STANDARDS:  ACCOMMODATIONS 
AND  FOOD  SERVICE  INDUSTRIES 

Legal  Authority:  15  USC  632(a) 

Abstract:  A  U.S.  Small  Business 
Administration  project  is  a  review  of 
all  SBA  size  standards  over  a  2-year 
period.  This  proposed  rule  is  one  of 
a  series  of  proposals  evaluating  the  size 
standards  for  industries  within  a 
specific  North  American  Industry 
Classification  System  (NAICS)  Industry 
Sector.  This  action  proposes  revisions 
to  certain  industries  in  the  NAICS 
Accommodations  and  Food  Services 
Industry  Sector.  These  proposed 
revisions  ensure  that  SBA’s  size 
standards  are  consistently  evaluated 
using  the  latest  available  data. 

Timetable: 

Action  Date  FR  Cite 

NPRM  01/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Gary  M.  Jackson, 
Division  Chief,  Division  of  Size 
Standards,  Office  of  Government 
Contracting/Business  Development, 
Small  Business  Administration,  409 
Third  Street  SW,  Washington,  DC 
20416 

Phone:  202  205-6618 
Fax:  202  205-6390 
Email:  gary.jack.son@sba.gov 

RIN:  3245-AF71 


Small  Business  Administration  (SBA) 


Final  Rule  Stage 


430.  LENDER  OVERSIGHT  PROGRAM 

Regulatory  Plan:  This  entry  is  Seq.  No. 
112  in  part  II  of  this  issue  of  the 
Federal  Register. 

RIN:  3245-AE14 


431.  SMALL  BUSINESS  SIZE 
STANDARDS;  SUPPORT  ACTIVITIES 
FOR  AIR  TRANSPORTATION 

Legal  Authority:  15  USC  632(a) 

Abstract:  This  rule  revises  the  $6.5 
million  small  business  size  standard 
applicable  to  airport  operations  and 
other  support  activities  for  air 
transportation.  This  rule  was  developed 
after  an  internal  review  conducted  by 
SBA  suggested  that  the  size  standard 


did  not  reflect  the  structural 
characteristics  of  firms  in  this  industry. 

Timetable: 

Action  Date  FR  Cite 

NPRM  05/17/06  71  FR  28604 

NPRM  Comment  06/16/06 

Period  End 

Final  Action  12/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Gary  M.  Jackson, 
Division  Chief,  Division  of  Size 
Standards,  Office  of  Government 
Contracting/Business  Development, 
Small  Business  Administration,  409 
Third  Street  SW,  Washington,  DC 
20416 

Phone:  202  205-6618 


Fax:  202  205-6390 
Email:  gary.jackson@sba.gov 

RIN:  3245-AF29 

432.  DEFINITION  OF  “EMPLOYEE  ” 

FOR  PURPOSES  OF  THE  HUBZONE 
PROGRAM 

Legal  Authority:  15  USC  657  (a) 

Abstract:  The  purpose  of  this  final  rule 
is  to  amend  the  definition  of 
“employee”  under  13  CFR  126.103.  The 
definition  of  “employee”  in  part  126 
is  relevant  to  SBA’s  determination  of 
whether  a  concern  is  eligible  for 
certification  as  a  HUBZone  small 
business  concern.  On  May  13,  2004, 
SBA  issued  an  Advance  Notice  of 
Proposed  Rulemaking  requesting 
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SBA 

Final  Rule  Stage 

comments  on,  among  other  things, 
specific  issues  related  to  the  definition 
of  “employee,”  including  the  status  of 
part-time,  leased,  and  temporary 
employees,  and  the  use  of  the  term 
“full-time  equivalent”  in  the  definition 

current  business  operations,  market 
conditions,  and  personnel  practices 
within  the  small  business  community. 

Timetable: 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Mariana  Pardo, 

Acting  Director,  Office  of  Hubzone, 

Action 

Date  FR  Cite 

Small  Business  Administration,  409  3rd 
Street  SW,  Washington,  DC  20416 
Phone:  202  205-2985 

Email:  mariana.pardo@sba.gov 

RiN:  3245-AF44 

of  “employee.”  After  careful 
consideration  of  the  comments 
received,  SBA  has  decided  to  amend 
the  definition  of  “employee”  to  reflect 

NPRM 

NPRM  Comment 
Period  End 

Final  Action 

01/26/07  72  FR  3750 
02/26/07 

08/00/09 

Small  Business  Administration  (SBA) 

Completed  Actions 

433.  WOMEN-OWNEO  SMALL 
BUSINESS  FEDERAL  CONTRACT 
ASSISTANCE  PROCEDURES 

Legal  Authority:  15  USC  637(m):  15 
use  637(d) 

Abstract:  On  December  27,  2007,  the 
U.S.  Small  Business  Administration 
(“SBA”)  published  in  the  Federal 
Register  a  proposed  rule  with  request 
for  comments  to  amend  its  regulations 
in  accordance  with  section  8(m)  of  the 
Small  Business  Act,  15  U.S.C.  section 
637(m).  This  rule  establishes 
regulations  to  implement  procedures  to 
increase  Federal  procurement 
opportunities  for  Women-Owned  Small 
Businesses  (“WOSBs”).  More 
specifically,  this  rule  authorizes 
contracting  officers  to  restrict 
competition  to  eligible  WOSBs  for 
Federal  contracts  not  exceeding  $3 
million  ($5  million  for  manufacturing) 
in  certain  industries  in  which  WOSBs 
are  underrepresented  or  substantially 
underrepresented  and  in  which  the 
procuring  agency  has  determined  that 
the  set-aside  would  satisfy 
constitutional  requirements.  The  rule 
also  sets  forth  the  standards  for 
determining  the  eligibility  of  a  concern 
as  a  WOSB  or  economically 
disadvantaged  WOSB  (“EDWOSB”)  and 
would  require  any  firm  receiving  a 
contract  to  be  certified  as  a  “small 
business  concern  owned  and  controlled 
by  women"  as  defined  in  section  3(n) 
of  the  Small  Business  Act,  15  U.S.C. 
section  632(n).  The  rule  also  establishes 
standards  for  eligibility  examinations 
and  protest  procedures,  as  well  as 
identify  the  penalties  that  can  be 
imposed  for  a  concern’s 
misrepresentation  of  its  status  as  an 
EDWOSB  or  WOSB.  Lastly,  the  rule 
makes  the  relevant  conforming 
amendments  to  SBA’s  current 
procurement  and  appeal  procedure 
regulations. 


Completed: 

Reason  Date  FR  Cite 

Final  Action  10/01/08  73  FR  56940 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Linda  Korbol 
Phone:  202  205-7341 
Fax:  202  481-1540 
Email:  linda.korbol@sba.gov. 

RIN:  3245-AF40 


434.  SMALL  BUSINESS  SIZE 
STANDARDS;  INFLATION 
ADJUSTMENT 

Legal  Authority:  15  USC  632(a) 

Abstract:  SBA  adjusted  its  monetary- 
based  size  standards  (e.g.,  receipts,  net 
income,  net  worth,  and  financial  assets) 
for  the  effect  of  inflation  that  has 
occurred  since  the  last  inflation 
adjustment  in  February  2002.  Since  the 
last  inflation  adjustment,  the  general 
level  of  prices  has  increased  8.7 
percent.  This  action  restored  small 
business  eligibility  to  businesses  that 
have  lost  that  status  due  to  inflation. 

In  addition,  this  rule  changed  the 
process  for  determining  the  size  of 
small  business  concerns  applying  for 
SBA  Business  Loans  and  Economic 
Injury  Disaster  Loans  (EIDL)  firom  a  test 
considering  only  the  primary  industry 
of  the  applicant  to  a  two-part  test  to 
consider  also  the  primary  industry  of 
the  applicant  with  affiliates.  This  rule 
also  changed  the  date  on  which  SBA 
determined  the  size  status  for  purpose 
of  EIDL  applications  for  businesses 
located  in  disaster  areas  declared  as  a 
result  of  Hurricanes  Katrina,  Rita,  and 
Wilma. 

Completed: 

Reason  Date  FR  Cite 

Final  Action  07/18/08  73  FR  41237 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Gary  M.  Jackson 
Phone:  202  205-6618 
Fax:  202  205-6390 
Email:  gary.jackson@sba.gov 

RIN:  3245-AF41 


435.  SMALL  BUSINESS  SIZE 
STANDARDS  FOR  THE  FUEL 
DEALERS  INDUSTRIES 

Legal  Authority:  15  USC  632(a) 

Abstract:  This  rule  replaced  the 
receipts  based  size  standard  for  two 
fuel  dealers  industries  with  an 
employee-based  size  standard.  The 
industries  are  Heating  Oil  Dealers 
(NAICS  454311)  and  Liquefied 
Petroleum  Gas  (Bottled  Gas)  Dealers 
(454312).  Petroleum  prices  have 
fluctuated  greatly  over  the  past  several 
years  and  continued  volatility  is 
expected  in  the  future.  Because  of  the 
uncertain  price  fluctuations  of 
petroleum,  adopting  an  employee  size 
standard  will  create  a  more  stable  size 
standard. 

Completed: 

Reason  Date  FR  Cite 

Final  Action  07/22/08  73  FR  42517 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Gary  M.  Jackson 
Phone:  202  205-6618 
Fax:  202  205-6390 
Email:  gary.jackson@sba.gov 

RiN:  3245-AF67 

[FR  Doc.  Ea-21243  Filed  11-21-08;  8:45  am) 
BILUNG  CODE  802S-01-S 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Ch.  1 

Semiannual  Regulatory  Agenda 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Semiannual  regulatory  agenda. 

SUMMARY:  This  agenda  provides 
summary  descriptions  of  regulations 
being  developed  by  the  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  in 


compliance  with  Executive  Order  12866 
“Regulatory  Planning  and  Review.” 

This  agenda  is  being  published  to  allow 
interested  persons  an  opportunity  to 
participate  in  the  rulemaking  process. 

The  Regulatory  Secretariat  Division 
has  attempted  to  list  all  regulations 
pending  at  the  time  of  publication, 
except  for  minor  and  routine  or 
repetitive  actions;  however, 
unanticipated  requirements  may  result 
in  the  issuance  of  regulations  that  are 
not  included  in  this  agenda.  There  is  no 
legal  significance  to  the  omission  of  an 
item  from  this  listing.  Also,  the  dates 
shown  for  the  steps  of  each  action  are 
estimated  and  are  not  commitments  to 
act  on  or  by  the  dates  shown. 

Published  proposed  rules  may  be 
reviewed  in  their  entirety  at  the 
Government’s  rulemaking  website  at 
http://www.regulations.gov. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Laurieann  Duarte,  Acting  Director, 
Regulatory  Secretariat  Division,  Room 
4041,  GS  Building,  Washington,  DC 
20405,  (202)  501-4225. 

SUPPLEMENTARY  INFORMATION:  DoD,  GSA, 
and  NASA,  under  their  several  statutory 
authorities,  jointly  issue  and  maintain 
the  FAR  through  periodic  issuance  of 
changes  published  in  the  Federal 
Register  and  produced  electronically  as 
Federal  Acquisition  Circulars  (FACs). 

The  electronic  version  of  the  FAR, 
including  changes,  can  be  accessed  on 
the  FAR  website  at 
http://www.acquisition.gov/far. 

Dated;  September  5,  2008. 

David  A.  Drabkin, 

Senior  Procurement  Executive, 

Office  of  the  Chief  Acquisition  Officer. 


DOD/GSA/NASA  (FAR)— Final  Rule  Stage 

Sequence 

Number 

1 

Title 

Regulation 

Identifier 

Number 

436 

437 

FAR  Case  2001-004,  Exemption  of  Certain  Service  Contracts  From  the  Service  Contract  Act  (SCA)  . 

FAR  Case  2006-030,  Electronic  Products  Environmental  Assessment  Tool  . 

9000-AK82 

9000-AK85 

DOD/GSA/NASA  (FAR) — Long-Term  Actions 

Sequence 

Number 

Title 

Regulation 

1  Identifier 
Number 

438 

439 

FAR  Case  2006-032,  Small  Business  Size  Rerepresentation . 

FAR  Case  2006-034,  Socioeconomic  Program  Parity . 

9000-AK78 

9000-AK92 

DOD/GSA/NASA  (FAR) — Completed  Actions 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

440 

i 

i  FAR  Case  2007-006,  Contractor  Business  Ethics  Compliance  Program  and  Disclosure  Requirements . 

1 

9000-AK80 

441 

I  FAR  Case  2007-013,  Employment  Eligibility  Verification  . 

9000-AK91 
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436.  FAR  CASE  2001-004, 

EXEMPTION  OF  CERTAIN  SERVICE 
CONTRACTS  FROM  THE  SERVICE 
CONTRACT  ACT  (SCA) 

Legal  Authority:  40  USC  121(c):  10 
use  ch  137;  42  USC  2473(c) 

Abstract:  This  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to  revise 
the  current  SCA  exemption  and  to  add 
a  SCA  exemption  for  contracts  for 
certain  additional  services  that  meet 
specific  criteria. 

Timetable: 

Action  Date  FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 
Effective 

Interim  Final  Rule 
Comment  Period 
End 

Final  Action 


11/07/07  72  FR  63076 
11/07/07 

01/07/08 

12/00/08 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Laurieann  Duarte, 
Director,  DOD/GSA/NASA  (FAR),  1800 
F  Street  NW,  Washington,  DC  20405 
Phone:  202  501-4225 
Email;  laurieann.duarte@gsa.gov 

RIN:  9000-AK82 


437.  FAR  CASE  2006-030, 
ELECTRONIC  PRODUCTS 
ENVIRONMENTAL  ASSESSMENT 
TOOL 

Legal  Authority:  40  USC  121(c):  10 
USC  ch  137;  42  USC  2473(c) 

Abstract:  This  rule  amends  the  FAR  to 
require  the  use  of  the  EPEAT  Product 
Registry  and  the  IEEE  1680  Standard 
for  the  Environmental  Assessment  of 
Personal  Computer  Products  in  all 
solicitations  and  contracts  for  personal 


computer  desktops,  notebooks,  and 
monitors.  A  new  clause  is  required  to 
effectively  implement  the  above- 
mentioned  statute  and  Executive  order. 

Timetable: 

Action  Date  FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 
Effective 

Interim  Final  Rule 
Comment  Period 
End 

Final  Action 


12/26/07  72  FR  73215 
12/26/07 

02/25/08 

12/00/08 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Laurieann  Duarte, 
Director,  DOD/GSA/NASA  (FAR),  1800 
F  Street  NW,  Washington,  DG  20405 
Phone:  202  501-4225 
Email:  laurieann.duarte@gsa.gov 

RIN:  9000-AK85 


DEPARTMENT  OF  DEFENSE/GENERAL  SERVICES 
ADMINISTRATION/NATIONAL  AERONAUTICS  AND  SPACE 

ADMINISTRATION  (FAR)  Long-Term  Actions 


438.  FAR  CASE  2006-032,  SMALL 
BUSINESS  SIZE  REREPRESENTATION 

Legal  Authority:  40  USC  121(c);  10 
USC  ch  137;  42  USC  2473(c) 

Abstract:  This  interim  rule  amends  the 
Federal  Acquisition  Regulation  (FAR) 
to  implement  the  Small  Business 
Administration’s  (SBA)  final  rule 
published  on  November  15,  2006  (71 
FR  66434),  entitled  “Small  Business 
Size  Regulations:  Size  for  Purposes  of 
Governmentwide  Acquisition  Gontracts, 
Multiple  Award  Schedule  Contracts 
and  Other  Long-Term  Contracts;  8(a) 
Business  Development/Small 
Disadvantaged  Business;  Business 
Status  Determinations.’’  The  purpose  of 
the  SBA  rule  is  to  improve  the  accuracy 
of  small  business  size  status  reporting 
over  the  life  of  certain  contracts.  This 
rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993.  This  rule  is  not 
a  major  rule  under  5  U.S.C.  804. 


Timetable: 

Action  Date  FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 
Effective 

Interim  Final  Rule 
Comment  Period 
End 

Final  Action 


07/05/07  72  FR  36852 
06/30/07 

09/04/07 

To  Be  Determined 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Laurieann  Duarte, 
Director,  DOD/GSA/NASA  (FAR),  1800 
F  Street  NW,  Washington,  DC  20405 
Phone:  202  501-4225 
Email:  laurieann.duarte@gsa.gov 

RIN:  9000-AK78 


439.  FAR  CASE  2006-034, 
SOCIOECONOMIC  PROGRAM  PARITY 

Legal  Authority:  40  USC  121(c);  10 
USC  ch  137;  42  USC  2473(c) 


Abstract:  This  rule  proposes  to  amend 
the  Federal  Acquisition  Regulation  to 
ensure  that  the  FAR  reflects  the  Small 
Business  Administration’s  (SBA) 
interpretation  of  the  Small  Business  Act 
and  SBA  regulations  with  regard  to  the 
relationship  among  various  small 
business  programs. 

Timetable: 

Action  Date  FR  Cite 

NPRM  03/10/08  73  FR  12699 

NPRM  Comment  05/09/08 
Period  End 

Final  Action  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Laurieann  Duarte, 
Director,  DOD/GSA/NASA  (FAR),  1800 
F  Street  NW,  Washington,  DC  20405 
Phone:  202  501-4225 
Email:  laurieann.duarte@gsa.gov 

RIN:  9000-AK92 
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440.  FAR  CASE  2007-006, 
CONTRACTOR  BUSINESS  ETHICS 
COMPLIANCE  PROGRAM  AND 
DISCLOSURE  REQUIREMENTS 

Legal  Authority:  40  USC  121(c);  10 
use  ch  137;  42  USC  2473(c) 

Abstract:  This  rule  proposes  to  amend 
the  Federal  Acquisition  Regulation 
(FAR),  at  the  request  of  the  Department 
of  Justice  (DOJ),  in  order  to  require 
contractors  to  have  a  code  of  ethics  and 
business  conduct,  establish  and 
maintain  specific  internal  controls  to 
detect  and  prevent  improper  conduct  in 
connection  with  the  award  or 
performance  of  Government  contracts 
or  subcontracts,  and  to  notify 
contracting  officers  without  delay 
whenever  they  become  aware  of 
violations  of  Federal  criminal  law  with 
regard  to  such  contracts  or 
subcontracts.  This  regulatory  action 
was  subject  to  review  under  section 
6(b)  of  Executive  Order  12866,  dated 
September  30,  1993.  This  rule  is  not 
a  major  rule  under  5  U.S.C.  804. 


Completed: 

Reason  Date  FR  Cite 

Final  Action  11/12/08  73  FR  67064 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Laurieann  Duarte 

Phone:  202  501^225 

Email;  laurieann.duarte@gsa.gov 

RIN:  9000-AK80 


441.  FAR  CASE  2007-013, 
EMPLOYMENT  ELIGIBILITY 
VERIFICATION 

Legal  Authority:  40  USC  121(c);  10 
USC  ch  137;  42  USC  2473(c) 

Abstract:  This  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to  require 
certain  contractors  and  subcontractors 
to  use  the  United  States  Citizenship 
and  Immigration  Services’  E-Verify 
system  as  the  means  of  verifying  that 
their  employees  are  eligible  to  work  in 
the  United  States.  This  is  a  significant 
regulatory  action  and,  therefore,  was 
subject  to  review  under  section  6(b)  of 


Executive  Order  12866,  “Regulatory 
Planning  and  Review,”  dated 
September  30,  1993.  This  rule  is  not 
a  major  rule  under  5  U.S.C.  804. 

Completed: 

Reason  Date  FR  Cite 

NPRM  06/12/08  73  FR  33374 

Final  Action  1 1/1 4/08  73  FR  67651 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Laurieann  Duarte 

Phone:  202  501-4225 

Email:  laurieann.duarte@gsa.gov 

RIN:  9000-AK91 

(FR  Doc.  E8-21239  Filed  11-21-08;  8:45  am) 
BILLING  CODE  6820-EP-S 
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FEDERAL  COMMUNICATIONS  COMMISSION  (FCC) 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  I 

Unified  Agenda  of  Federal  Regulatory 
and  Deregulatory  Actions-Fall  2008 

agency:  Federal  Communications 
Commission. 

ACTION:  Semiannual  regulatory  agenda. 

SUMMARY:  Twice  a  year,  in  spring  and 
fall,  the  Commission  publishes  in  the 
Federal  Register  a  list  in  the  Unified 
Agenda  of  those  major  items  and  other 
significant  proceedings  under 
development  or  review  that  pertain  to 
the  Regulatory  Flexibility  Act.  (U.S.C. 
602).  The  Unified  Agenda  also  provides 
the  Code  of  Federal  Regulations 
citations  and  legal  authorities  that 
govern  these  proceedings.  The  complete 
Unified  Agenda  will  be  published  on 
the  Internet  in  a  searchable  format  at 
www.reginfo.gov. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street  SW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maura  McGowan,  Telecommunications 
Specialist,  Federal  Communications 
Commission,  445  12th  Street  SW., 
Washington,  DC  20554,  (202)  418-0990. 

SUPPLEMENTARY  INFORMATION: 

Unified  Agenda  of  Major  and  Other 
Significant  Proceedings 
The  Commission  encourages  public 
participation  in  its  rulemaking  process. 


To  help  keep  the  public  informed  of 
significant  rulemaking  proceedings,  the 
Commission  has  prepared  a  list  of 
important  proceedings  now  in  progress. 
The  General  Services  Administration 
publishes  the  Unified  Agenda  in  the 
Federal  Register  in  the  spring  and  fall 
of  each  year. 

The  following  terms  may  be  helpful  in 
understanding  the  status  of  the 
proceedings  included  in  this  report: 

Docket  Number  —  assigned  to  a 
proceeding  if  the  Commission  has 
issued  either  a  Notice  of  Proposed 
Rulemaking  or  a  Notice  of  Inquiry 
concerning  the  matter  under 
consideration.  The  Commission  has 
used  docket  numbers  since  January  1 , 
1978.  Docket  numbers  consist  of  the  last 
two  digits  of  the  calendar  year  in  which 
the  docket  was  established  plus  a 
sequential  number  that  begins  at  1  with 
the  first  docket  initiated  during  a 
calendar  year  (e.g..  Docket  No.  96-1  or 
Docket  No.  99-1).  The  abbreviation  for 
the  responsible  bureau  usually  precedes 
the.  docket  number,  as  in  “MM  Docket 
No.  96-222,”  which  indicates  that  the 
responsible  bureau  is  the  Mass  Media 
Bureau  (now  the  Media  Bureau).  A 
docket  number  consisting  of  only  five 
digits  (e.g..  Docket  No.  29622)  indicates 
that  the  docket  was  established  before 
January  1,  1978. 

Notice  of  Inquiry  (NOI)  —  issued  by 
the  Commission  when  it  is  seeking 
information  on  a  broad  subject  or  trying 
to  generate  ideas  on  a  given  topic.  A 
comment  period  is  specified  during 


which  all  interested  parties  may  submit 
comments. 


Further  Notice  of  Proposed 
Rulemaking  (FNPRM)  — issued  by  the 
Commission  when  additional  comment 
in  the  proceeding  is  sought. 

Memorandum  Opinion  and  Order 
(M0&-0)  —  issued  by  the  Commission  to 
deny  a  petition  for  rulemaking, 
conclude  an  inquiry,  modify  a  decision, 
or  address  a  petition  for  reconsideration 
of  a  decision. 

Rulemaking  (RM)  Number  — 
assigned  to  a  proceeding  after  the 
appropriate  bureau  or  office  has 
reviewed  a  petition  for  rulemaking,  but 
before  the  Commission  has  taken  action 
on  the  petition. 

Report  and  Order  (RB-O)  —  issued  by 
the  Commission  to  state  a  new  or 
amended  rule  or  state  that  the 
Commission  rules  and  regulations  will 
not  be  revised. 


Marlene  H.  Dortch, 

Secretary,  Federal  Communications 
Commission. 


Notice  of  Proposed  Rulemaking 
(NPRM)  —  issued  by  the  Commission 
when  it  is  proposing  a  specific  change 
to  Commission  rules  and  regulations. 
Before  any  changes  are  actually  made, 
interested  parties  may  submit  written 
comments  on  the  proposed  revisions. 


.  CONSUMER  AND  GOVERNMENTAL  AFFAIRS  BUREAU— Long-Term  Actions 


Sequence 

Number 

1 -  -  ^  -  -  ^ 

Title 

Regulation 

Identifier 

Number 

442 

Policies  and  Rules  Governing  Interstate  Pay-Per-Call  and  Other  Information  Services  Pursuant  to  the  Tele¬ 
communications  Act  of  1996  (CC  Docket  Nos.  96-146,  93-22)  . 

3060-AG42 

443 

Implementation  of  the  Subscriber  Selection  Changes  Provision  of  the  Telecommunications  Act  of  1996  (CC  Dock¬ 
et  No.  94-129) . 

3060-AG46 

444 

Implementation  of  the  Telecommunications  Act  of  1996;  Access  to  Telecommunications  Services  Equipment  and 
Customer  Premise  Equipment  for  Persons  With  Disabilities  . 

3060-AG58 

445 

In  the  Matter  of  the  Telecommunications  Relay  Services,  the  Americans  With  Disabilities  Act  of  1990,  and  the 
Telecommunications  Act  of  1996  (CC  Docket  No.  90-571)  . 

3060-AG75 

446 

Telecommunications  Relay  Services  (TRS)  and  Speech-to-Speech  Services  for  Individuals  With  Hearing  and 
Speech  Disabilities,  Americans  With  Disabilities  Act  of  1 990  (ADA) . 

3060-AG76 

447 

Rules  and  Regulations  Implementing  the  Telephone  Consumer  Protection  Act  (TCPA)  of  1991  (CG  Docket  No. 
02-278)  (Section  610  Review)  . 

306(>-AI14 

448 

Rules  and  Regulations  Implementing  Section  225  of  the  Communications  Act  (Telecommunications  Relay  Serv¬ 
ice)  (CG  Docket  No.  03-123)  (Section  610  Review)  . 

3060-All  5 

449 

Rules  and  Regulations  Implementing  the  Controlling  the  Assault  of  Non-Solicited  Pornography  and  Marketing  Act 

1  of  2003  (CG  Docket  No.  04-53)  . . . 

3060-AI20 

Federal  Register / Vol.  73,  No.  227 /Monday,  November  24,  2008 /Unified  Agenda 


71459 


FCC 


CONSUMER  AND  GOVERNMENTAL  AFFAIRS  BUREAU— Long-Term  Actions  (Continued) 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

450 

Rules  and  Regulations  implementing  Minimum  Customer  Account  Record  Exchange  (CARE)  Obligations  on  All 

Local  and  Interexchange  Carriers  (CG  Docket  No.  02-386) . 

3060-AI58 

451 

Truth  in  Billing  and  Billing  Format . . . 

3060-AI61 

452 

Closed  Captioning  of  Video  Programming . 

3060-AI72 

OFFICE  OF  ENGINEERING  AND  TECHNOLOGY— Long-Term  Actions 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

453 

Revision  of  the  Rules  Regarding  Ultra-Wideband  T ransmission . 

3060-AH47 

454 

New  Advanced  Wireless  Services  (ET  Docket  No.  00-258) . 

3060-AH65 

455 

Transfer  of  the  3650  Through  3700  MHz  Band  From  Federal  Government  Use  (WT  Docket  No.  05-96;  ET  Docket 

No.  02-380)  . 

3060-AH75 

456 

Exposure  to  Radiofrequency  Electromagnetic  Fields  . 

3060-All  7 

457 

Unlicensed  Operation  of  the  3650-3700  Band  (ET  Docket  No.  04-151) . ; . 

3060-AI50 

458 

Unlicensed  Operation  in  the  TV  Broadcast  Bands  (ET  Docket  No.  04-186)  . 

3060-AI52 

459 

Unlicensed  Devices  and  Equipment  Approval  (ET  Docket  No.  03-201)  . 

3060-AI54 

INTERNATIONAL  BUREAU— Long-Term  Actions 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

460 

Streamlining  the  Commission’s  Rules  and  Regulations  for  Satellite  Application  and  Licensing  Procedures  (IB 

Docket  No.  95-117)  . 

3060-AD70 

461 

Establishing  Rules  and  Policies  for  the  Use  of  Spectrum  for  Mobile  Satellite  Service  in  the  L-Band  (IB  Docket  No. 

96-132) . 

, 3060-AF89 

462 

Establishment  of  Rules  and  Policies  for  the  Digital  Audio  Radio  Satellite  Service  in  the  231 0-2360  MHz  Frequency 

Band  (IB  Docket  No.  95-91 ;  GEN  Docket  No.  90-357) . 

3060-AF93 

463 

Allocate  &  Designate;  Spec  for  Fixed-Sat  Srv  (37.5-38.5,  40.5-41.5  &  48.2-50.2  GHz  Bands);  Allocate;  Fixed  & 

Mobile  40.5-42.5  GHz;  Wireless  46.9-47  GHz;  Gov  Oper  37-38  &  40-40.5  GHz  (IB  Docket  No.  97) . 

3060-AH23 

464 

Space  Station  Licensing  Reform  (IB  Docket  No.  02-34)  . 

3060-AH98 

465 

Mitigation  of  Orbital  Debris  (IB  Docket  No.  02-54)  . 

3060-AI06 

466 

Amendment  of  the  Commission’s  Rules  (IB  Docket  No.  04-47)  . 

3060-AI41 

467 

Reporting  Requirements  for  U.S.  Providers  of  International  Telecommunications  Services  (IB  Docket  No.  04-112) 

3060-AI42 

468 

Review  of  the  Spectrum  Sharing  Plan  Among  Non-Geostationary  Satellite  Orbit  Mobile  Satellite  Service  Systems 

in  the  1 .6/2.4  GHz  Bands  (IB  Docket  No.  02-364) . 

3060-AI44 

469 

Amendment  of  the  Commission’s  Rules  To  Allocate  Spectrum  and  Adopt  Service  Rules  and  Procedures  To  Gov- 

ern  the  Use  of  Vehicle-Mounted  Earth  Stations  (IB  Docket  No.  07-101)  . 

3060-AI90 

MEDIA  BUREAU — Long-Term  Actions 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

470 

Cable  Television  Rate  Regulation . 

3060-AF41 

471 

Cable  Television  Rate  Regulation;  Cost  of  Service . . . 

3060-AF48 

472 

Cable  Home  Wiring  . 

3060-AG02 

473 

Competitive  Availability  of  Navigation  Devices  (CS  Docket  No.  97-80)  . 

3060-AG28 

474 

Cable  Horizontal  and  Vertical  Ownership  Limits  (MM  Docket  No.  92-264)  . 

3060-AH09 

475 

Digital  Audio  Broadcasting  Systems  (MM  Docket  No.  99-325)  . . 

3060-AH40 

476 

Second  Periodic  Review  of  Rules  and  Policies  Affecting  the  Conversion  to  DTV . 

3060-AH54 

477 

Direct  Broadcast  Public  Interest  Obligations  (MM  Docket  No.  93-25)  . 

3060-AH59 

478 

Revision  of  EEO  Rules  and  Policies  (MM  Docket  No.  98-204) . 

3060-AH95 

479 

Broadcast  Multiple  and  Cross-Ownership  Limits  . 

3060-AH97 
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MEDIA  BUREAU — Long-Term  Actions  (Continued) 


SequefX» 

Number 

Title 

Regulation 

Identifier 

Number 

480 

Digital  Broadcast  Content  Protection  (MB  Docket  No.  02-230) . 

3060-AI37 

481 

Establishment  of  Rules  for  Digital  Low  Power  Television,  Television  Translator,  and  Television  Booster  Stations 

(MB  Docket  No.  03-185) . 

3060-AI38 

482 

Joint  Sales  Agreements  in  Local  Television  Markets  (MB  Docket  No.  04-256) . 

3060-AI55 

483 

Significantly  Viewed  Out-of-Market  Broadcast  Stations  (MB  Docket  No.  05-49)  . 

3060-AI56 

484 

Revision  of  Procedures  Governing  Amendments  to  FM  Table  of  Allotments  and  Changes  of  Community  of  Li- 

cense  in  the  Radio  Broadcast  Sen/ices  (MB  Docket  No.  05-210) . 

3060-AI63 

485 

Digital  Television  Distributed  Transmission  System  Technologies  (MB  Docket  No.  05-312) . 

3060-AI68 

486 

Implementation  of  the  Cable  Communications  Policy  Act  of  1984  as  Amended  by  the  Cable  Television  Consumer 

Protection  and  Competition  Act  of  1 992  . 

3060-AI69 

487 

Program  Access  Rules — Sunset  of  Exclusive  Contracts  Prohibition  &  Examination  of  Programming  Tying  Arrange- 

ments;  (MB  Docket  Nos.  07-29,  07-198) . 

3060-AI87 

488 

Third  Periodic  Review  of  the  Commission’s  Rules  and  Policies  Affecting  the  Conversion  to  Digital  Television  (MB 

Docket  No.  07-91)  . . . 

3060-AI89 

489 

DTV  Consumer  Education  Initiative  (MB  Docket  No.  07-148) . 

3060-AI96 

490 

Broadcast  Localism  (MB  Docket  No.  04-233) . 

3060-AJ04 

491 

Creating  a  Low  Power  Radio  Service  (MM  Docket  NO.  99-25)  . 

3060-AJ07 

492 

Sponsorship  Identification  Rules  and  Embedded  Advertising  (MB  Docket  No.  08-90) . 

3060-AJ10 

OFFICE  OF  MANAGING  DIRECTOR— Long-Term  Actions 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

493 

Assessment  and  Collection  of  Regulatory  Fees . 

3060-AI79 

PUBLIC  SAFETY  AND  HOMELAND  SECURITY  BUREAU— Long-Term  Actions 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

494 

Revision  of  the  Rules  To  Ensure  Compatibility  With  Enhanced  91 1  Emergency  Calling  Systems . 

3060-AG34 

495 

Enhanced  91 1  Services  for  Wireline . 

3060-AG60 

496 

In  the  Matter  of  the  Communications  Assistance  for  Law  Enforcement  Act . 

3060-AG74 

497 

Development  of  Operational,  Technical,  and  Spectrum  Requirements  for  Public  Safety  Communications  Require- 

ments  . 

3060-AG85 

498 

1998  Biennial  Regulatory  Review — Review  of  Accounts  Settlement  in  Maritime  Mobile  and  Maritime  Mobile-Sat- 

ellite  Radio  Services:  (IB  Docket  No.  98-96) . 

3060-AH30 

499 

Implementation  of  91 1  Act  . . . . ! . 

3060-AH90 

500 

Commission  Rules  Concerning  Disruptions  to  Communications . 

306(>-AI22 

501 

E91 1  Requirements  for  IP-Enabled  Senrice  Providers . . . 

3060-AI62 

502 

Recommendations  of  the  Independent  Panel  Reviewing  the  Impact  of  Hurricane  Katrina  on  Communications  Net- 

works . . ; . 

3060-AI78 

503 

The  Commercial  Mobile  Alert  System . 

3060-AJ03 

WIRELESS  TELECOMMUNICATIONS  BUREAU— Long-Term  Actions 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

504 

Amendment  of  the  Commission’s  Rules  Concerning  Maritime  Communications  . 

3060-AF14 

505 

Resale  and  Roaming  Obligations  Pertaining  to  Commercial  Mobile  Radio  Services  . 

3060-AF58 

506 

Implementation  of  the  Communications  Act,  Competitive  Bidding;  218-219  MHz  Competitive  Bidding  Rules  . 

306C>-AG00 

507 

39  GHz  Channel  Plan  . 

3060-AG16 

508 

Implementation  of  the  Communications  Act,  Amendment  of  the  Commission’s  Rules — Broadband  PCS  Competi¬ 
tive  Bidding  and  the  Commercial  Mobile  Radio  Service  Spectrum  Cap . 

3060-AG21 
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WIRELESS  TELECOMMUNICATIONS  BUREAU— Long-Term  Actions  (Continued) 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

I _ 

509 

Multiple  Access  Systems  . . . . . 

3060-AG86 

510 

Amendment  of  Part  1  of  the  Commission’s  Rules — Competitive  Bidding  Procedures  . 

306(>-AG87 

511 

Amendment  of  Part  90  of  the  Rules  To  Adopt  Regulations  for  Automatic  Vehicle  Monitoring  Systems . 

3060-AH12 

512 

Fixed  Satellite  Service  and  Terrestrial  System  in  the  Ku-Band . 

3060-AH17 

513 

Service  Rules  for  the  746-764  and  776-794  MHz  Bands,  and  Revisions  to  the  Commission’s  Rules  . 

3060-AH32 

514 

Implementation  of  the  Communications  Act  of  1934  as  Amended  . . 

3060-AH33 

515 

Amendment  of  the  Rules  To  License  Fixed  Services  at  24  GHz . 

3060-AH41 

516 

Amendment  of  Governing  Maritime  Communications  . 

3060-AH55 

517 

Competitive  Bidding  Procedures . 

3060-AH57 

518 

2000  Biennial  Regulatory  Review  Spectrum  Aggregation  Limits  for  Commercial  Mobile  Radio  Services  . 

3060-AH81 

519 

In  the  Matter  of  Promoting  Efficient  Use  of  Spectrum  Through  Elimination  of  Barriers  to  the  Development  of  Sec¬ 
ondary  Markets  . . 

3060-AH82 

520 

Reexamination  of  Roaming  Obligations  of  Commercial  Mobile  Radio  Service  Providers  . 

3060-AH83 

521 

Amendment  to  Licensing  Low  Power  Operations  in  450-470  MHz  Band  . 

3060-AH84 

522 

Review  of  Quiet  Zones  Application  Procedures  . . . 

3060-AH88 

523 

Reallocation  and  Service  Rules  for  the  698-746  MHz  Spectrum  Band  (Television  Channels  52-59) . 

3060-AH89 

524 

Year  2000  Biennial  Review  (WT  Docket  No.  01-108)  . 

3060-AI26 

525 

Air-Ground  Telecommunications  Services  . . 

3060-AI27 

526 

Amendments  of  Various  Rules  Affecting  Wireless  Radio  Services  (WT  Docket  No.  03-264)  . 

3060-AI30 

527 

Facilitating  the  Provision  of  Spectrum-Based  Services  to  Rural  Areas . 

3060-AI31 

528 

Extending  Wireless  Telecommunications  Services  to  Tribal  Lands  . ; . 

3060-AI32 

529 

Amendment  of  Commission  Rules  Concerning  Airport  Terminal  Use  Frequencies  450-470  MHz  Band  of  the  Pri¬ 
vate  Land  Mobile  Radio  Services  (WT  Docket  No.  02-318)  . 

3060-AI33 

530 

Improving  Public  Safety  Communications  in  the  800  MHz  Band  Industrial/Land  Transportation  and  Business 

Channels . 

3060-AI34 

531 

Review  of  Part  87  of  the  Commission’s  Rules  Concerning  Aviation  (WT  Docket  No.  01  -289)  . 

3060-AI35 

532 

Hearing  Aid-Compatible  Telephones  (WT  Docket  Nos.  01-309  &  06-150) . 

3060-AI57 

533 

Implementation  of  the  Commercial  Spectrum  Enhancement  Act  (CSEA)  and  Modernization  of  the  Commission’s 
Competitive  Bidding  Rules  and  Procedures  (WT  Docket  No.  05-211)  . 

3060-AI88 

534 

Facilitating  the  Provision  of  Fixed  and  Mobile  Broadband  Access  Educational  and  Other  Advanced  Services  in  the 
2150-2162  and  2500-2690  MHz  Bands;  Reviewing  of  the  Spectrum  Sharing  Plan  Among  Non-Geost  . 

3060-AJ12 

WIRELINE  COMPETITION  BUREAU— Long-Term  Actions 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

535 

Implementation  of  the  Universal  Service  Portions  of  the  1996  Telecommunications  Act . 

3060-AF85 

536 

Telecommunications  Carriers’  Use  of  Customer  Proprietary  Network  Information  and  Other  Customer  Information 

3060-AG43 

537 

Implementation  of  the  Local  Competition  Provisions  of  the  Telecommunications  Act  of  1996  . 

3060-AG50 

538 

Local  Telephone  Networks  That  LECs  Must  Make  Available  to  Competitors . 

3060-AH44 

539 

2000  Biennial  Regulatory  Review — Telecommunications  Service  Quality  Reporting  Requirements . 

3060-AH72 

540 

Access  Charge  Reform  and  Universal  Service  Reform . 

3060-AH74 

541 

Numbering  Resource  Optimization  . 

3060-AH80 

542 

National  Exchange  Carrier  Association  Petition  . 

3060-AI47 

543 

IP-Enabled  Services . 

3060-AI48 

544 

Consumer  Protection  in  the  Broadband  Era . 

3060-AI73 

545 

Establishing  Just  and  Reasonable  Rates  for  Local  Exchange  Carriers  (WC  Docket  No.  07-135) . 

3060-AJ02 

546 

Jurisdictional  Separations  . 

3060-AJ06 

547 

Implementation  of  NET  91 1  Improvement  Act . 

306(>-AJ09 
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Consumer  and  Governmental  Affairs  Bureau 


442.  POLICIES  AND  RULES 
GOVERNING  INTERSTATE 
PAY-PER-CALL  AND  OTHER 
INFORMATION  SERVICES  PURSUANT 
TO  THE  TELECOMMUNICATIONS  ACT 
OF  1996  (CC  DOCKET  NOS.  96-146, 
93-22) 

Legal  Authority:  47  USC  228 

Abstract:  The  Commission  received 
comments  on  proposed  rules  designed 
to  implement  the  1996 
Telecommunications  Act  with  respect 
to  information  services  to  prevent 
abusive  and  deceptive  practices  by 
entities  that  might  try  to  circumvent  the 
statutory  requirements.  The  proposed 
rules  address  generally  the  use  of 
dialing  sequences  other  than  the  900 
service  access  code  to  provide 
information  services.  The  Commission 
issued  an  NPRM  on  these  issues  July 
16,  2004. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

07/26/96 

61  FR39107 

Order 

07/26/96 

61  FR  39084 

NPRM  Comment 

09/16/96 

Period  End 

Notice  to  Refresh 

03/27/03 

68  FR  14939 

Record 

Comment  Period  End 

05/27/03 

NPRM 

10/15/04 

69  FR  61184 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Erica  H.  McMahon, 
Chief,  Consumer  Policy  Division, 
Federal  Communications  Commission, 
Consumer  and  Governmental  Affairs 
Bureau,  445  12th  Street  SW., 
Washington,  DC  20554 
Phone:  202  418-2512 
Email:  erica.mcmahon@fcc.gov 

RIN:  3060-AG42 


443.  IMPLEMENTATION  OF  THE 
SUBSCRIBER  SELECTION  CHANGES 
PROVISION  OF  THE 
TELECOMMUNICATIONS  ACT  OF  1996 
(CC  DOCKET  NO.  94-129) 

Legal  Authority:  47  USC  154;  47  USC 
201;  47  USC  258 

Abstract:  In  December  1998,  the 
Commission' established  new  rules  and 
policies  implementing  section  258  of 
the  Communications  Act  of  1934,  as 
amended  by  the  Telecommunications 
Act  of  1996,  which  makes  it  unlawful 
for  any  telecommunications  carrier  to 
“submit  or  execute  a  change  in  a 


subscriber’s  selection  of  a  provider  of 
telecommunications  exchange  service 
or  telephone  toll  service  except  in 
accordance  with  such  verification 
procedures  as  the  Commission  shall 
prescribe.”  The  rules  provide,  among 
other  things,  that  any 
telecommunications  carrier  that  violates 
such  verification  procedures  and  that 
collects  charges  for  telephone  exchange 
service  or  telephone  toll  service  from 
a  subscriber  shall  be  liable  to  the 
carrier  previously  selected  by  the 
subscriber  in  an  amount  equal  to  150 
percent  of  all  charges  paid  by  the 
subscriber  after  such  violation.  In  April 
2000,  the  Commission  modified  the 
slamming  liability  rules  by  giving 
victims  of  slamming  adequate  redress, 
ensuring  that  carriers  that  slam  do  not 
profit  from  their  fraud,  and  allowing 
States  to  act  as  the  primary 
administrator  of  slamming  complaints. 
In  May  2001,  the  Commission  adopted 
streamlined  procedures  for  the  carrier- 
to-carrier  sale  or  transfer  of  customer 
bases. 

In  February,  2003,  the  Commission 
adopted  a  Reconsideration  Order  and 
Second  FNPRM.  The  Reconsideration 
Order  addresses,  amongst  other  things, 
the  requirement  that  a  carrier’s  sales 
agent  drop-off  a  carrier  change  request 
phone  call  once  the  customer  has  been 
connected  to  an  independent  third 
party  verifier,  and  the  applicability  of 
our  slamming  rules  to  local  exchange 
carriers.  In  the  Second  FNPRM,  the 
Commission  sought  comment  on  rule 
modifications  with  respect  to  third 
party  verifications. 

On  January  4,  2008,  the  Commission 
released  an  Order  that  confirmed  that 
a  LEC  that  is  executing  a  carrier  change 
on  behalf  of  another  carrier  may  not 
re-verify  whether  the  person  listed  on 
the  change  order  is  actually  authorized 
to  do  so. 

On  January  9,  2008,  the  Commission 
released  a  Fourth  Report  and  Order  that 
modified  the  slamming  rules  regarding 
the  content  of  independent  third  party 
verifications  of  a  consumer’s  intent  to 
switch  carriers. 

Timetable: 


Action 

Date 

FR  Cite 

Third  R&O  and 

11/08/00 

65  FR  66934 

Second  Order  on 

Recon 

Third  FNPRM 

01/29/01 

66  FR  8093 

Order 

03/01/01 

66  FR  12877 

First  R&O  and  Fourth 

06/06/01 

66  FR  30334 

R&O 

Second  FNPRM 

03/17/03 

68  FR  19176 

Third  Order  on  Recon 

03/17/03 

68  FR  19152 

Second  FNPRM 

06/17/03 

Comment  Period 

End 

Fourth  Order  on 

07/17/04 

Recon  &  First  Order 

on  Recon 

Fifth  Order  on  Recon 

11/24/04 

(Release  Date) , 

Order 

02/04/08 

73  FR  6444 

Fourth  R&O 

03/12/08 

73  FR  13144 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Nancy  Stevenson, 

Deputy  Chief,  Consumer  Policy  Div., 

Federal  Communications  Commission, 

Consumer  and  Governmental  Affairs 

Bureau,  445  12th  Street  SW., 

Washington,  DC  20554 

Phone:  202  418-2512 

TDD  Phone:  202  418-7172 

Fax:  202  418-1196 

Email:  nancy.stevenson@fcc.gov 

RIN:  3060-AG46 


444.  IMPLEMENTATION  OF  THE 
TELECOMMUNICATIONS  ACT  OF 
1996;  ACCESS  TO 
TELECOMMUNICATIONS  SERVICES 
EQUIPMENT  AND  CUSTOMER 
PREMISE  EQUIPMENT  FOR  PERSONS 
WITH  DISABILITIES 

Legal  Authority:  47  USC  255;  47  USC 
251(a)(2) 

Abstract:  This  proceeding  is  initiated 
to  implement  the  provisions  of  sections 
255  and  251(a)(2)  of  the 
Communications  Act  and  related 
sections  of  the  Telecommunications  Act 
of  1996  regarding  the  accessibility  of 
telecommunications  equipment  and 
services  to  persons  with  disabilities. 

Timetable: 


Action 

Date 

FR  Cite 

MO&O  on  Recon  and 
FNPRM 

08/14/97 

62  FR  43493 

FNPRM  Comment 
Period  End 

09/30/97 

Second  R&O  and 
Second  FNPRM 

02/16/99 

64  FR  7745 

First  Order  on  Recon 

04/13/00 

65  FR  47678 

Action 

Date 

FR  Cite 

Notice 

03/07/96 

61  FR9164 

Notice 

07/30/96 

61  FR  39657 

R&O 

08/14/96 

61  FR  42181 

NOI 

09/26/96 

61  FR  50465 

Notice 

10/23/96 

61  FR  54999 

NPRM 

05/22/98 

63  FR  28456 

Notice 

10/28/98 

63  FR  57686 
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Action 

Date 

FR  Cite 

Notice 

04/13/99 

64  FR  18021 

Notice 

04/19/99 

64  FR  19178 

Notice 

06/02/99 

64  FR  29644 

R&O 

11/19/99 

64  FR  63235 

Further  NOI 

11/19/99 

64  FR  63277 

Public  Notice 

07/13/00 

65  FR  43372 

Public  Notice 

01/07/02 

67  FR  678 

Notice 

04/23/02 

67  FR  19753 

Notice 

09/06/02 

67  FR  57009 

Notice 

10/30/02 

67  FR  66154 

Public  Notice 

07/21/04 

69  FR  43586 

Notice 

07/29/04 

69  FR  45318 

Notice 

02/14/05 

70  FR  7503 

Notice 

04/06/05 

70  FR  17456 

Public  Notice 

07/20/05 

70  FR  41754 

Notice 

03/29/06 

71  FR  15738 

Notice 

07/26/06 

71  FR  42396 

Public  Notice 

08/02/06 

71  FR  43768 

R&O 

08/06/07 

72  FR  43546 

Notice 

08/06/07 

72  FR  43638 

Comment  Period  End 

10/05/07 

Notice 

12/10/07 

72  FR  69686 

PRA  Comment  Period 

02/08/08 

End 

Notice 

12/11/07 

72  FR  70324 

Notice 

03/06/08 

73  FR  12174 

Notice/Announcement  03/20/08 

73  FR  14941 

of  Effective  Date 

PRA  Comment  Period 

04/07/08 

End 

Final  Rule:  Notice 

04/21/08 

73  FR  21251 

Removal 

Order 

05/15/08 

73  FR  28057 

Notice 

06/13/08 

73  FR  33820 

Public  Notice 

08/01/08 

73  FR  45008 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Cheryl  J.  King, 
Deputy  Chief,  Disability  Rights  Office, 
Federal  Communications  Commission, 
Consumer  and  Governmental  Affairs 
Bureau,  445  12th  Street  SW., 
Washington,  DC  20554 
Phone:  202  418-2284 
TDD  Phone:  202  418-0410 
Fax:  202  418-6219 
Email:  cheryl.king@fcc.gov 

RIN:  3060-AG58 


445.  IN  THE  MATTER  OF  THE 
TELECOMMUNICATIONS  RELAY 
SERVICES,  THE  AMERICANS  WITH 
DISABILITIES  ACT  OF  1990,  AND  THE 
TELECOMMUNICATIONS  ACT  OF  1996 
(CC  DOCKET  NO.  90-571) 

Legal  Authority:  47  USC  151;  47  USC 
154;  47  USC  225 

Abstract:  This  item  addresses  the 
requirement  that  telecommunications 


relay  services  be  capable  of  handling 
any  type  of  call  normally  provided  by 
common  carriers,  including  coin  sent- 
paid  calls. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

12/04/90 

55  FR  50037 

R&O  and  Request  for 

08/01/91 

56  FR  36729 

Comments 

Order  on  Recon  & 

03/03/93 

58  FR  12175 

Second  R&O 

FNPRM 

03/30/93 

58  FR  12204 

MO&O 

11/28/95 

60  FR  58626 

Order 

09/08/97 

62  FR  47152 

Second  NPRM 

04/05/01 

66  FR  18059 

Fifth  R&O 

02/07/03 

68  FR  6352 

R&O  (Correction) 

02/24/03 

68  FR  8553 

Recon  of  Fifth  R&O 

04/04/03 

and  Order  Comment 

Deadline 

Public  Notice 

04/15/03 

68  FR  18205 

Comment  Period  End 

04/30/03 

for  Petitions  for 

Recon 

Notice 

08/27/04 

69  FR  52694 

Petitions  for  Recon  of 

09/01/04 

69  FR  53346 

Fifth  R&O  Denied 

Notice 

09/01/04 

69  FR  53442 

Comment  Period  End 

11/01/04 

Public  Notice 

11/12/04 

69  FR  65401 

Comment  Period  End 

11/30/04 

Notice 

12/27/04 

69  FR  77246 

Comment  Period  End 

01/26/05 

Notice 

04/06/05 

70  FR  17456 

Notice 

04/19/06 

71  FR  20101 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Thomas  Chandler, 
Federal  Communications  Commission, 
445  12th  Street  SW.,  Washington,  DC 
20554 

Phone:  202  418-1475 

Email:  thomas.chandler@fcc.gov 

RIN:  3060-AG75 


446.  TELECOMMUNICATIONS  RELAY 
SERVICES  (TRS)  AND 
SPEECH-TO-SPEECH  SERVICES  FOR 
INDIVIDUALS  WITH  HEARING  AND 
SPEECH  DISABILITIES,  AMERICANS 
WITH  DISABILITIES  ACT  OF  1990 
(ADA) 

Legal  Authority:  47  USC  151;  47  USC 
154;  47  USC  225 

Abstract.  Title  IV  of  the  ADA  requires 
the  Commission  to  ensure  that  TRS  is 
available  to  the  extent  possible  in  the 
most  efficient  manner  to  persons  with 
hearing  or  speech  disabilities  in  the 
United  States.  TRS  enables  an 
individual  with  a  hearing  or  speech 


disability  to  communicate  by  telephone 
or  other  assistive  communication 
device.  The  Commission  issued  its  first 
order  pursuant  to  title  IV  of  the  ADA 
implementing  TRS  on  July  26,  1991,  CC 
Docket  No.  90-571.  Since  1991,  the 
Commission  has  revisited  the 
regulations  governing  TRS  on 
numerous  occasions,  in  part,  to  make 
available  to  consumers  new  forms  of 
TRS,  and  to  amend  the  mandatory 
minimum  standards  to  improve  the 
quality  of  TRS,  consistent  with  the  goal 
of  functional  equivalency  set  forth  in 
section  225.  Through  these  actions  the 
Commission  has  broadly  defined  TRS 
to  include  any  service  that  enables 
persons  with  hearing  or  speech 
disabilities  to  use  the 
telecommunications  network  to 
communicate  by  wire  or  radio,  and  not 
to  be  limited  to  either 
telecommunications  service  or  services 
that  require  a  TTY.  This  docket  and 
RIN  flow  from  CC  Docket  No.  90-571 
AND  RIN  3060-AG75. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

05/20/98 

63  FR  32798 

NPRM  Comment 

09/14/98 

Period  End 

FNPRM 

06/21/00 

65  FR  38490 

R&O 

06/21/00 

65  FR  38432 

Public  Notice 

07/19/01 

66  FR  37631 

Public  Notice 

08/03/01 

66  FR  40666 

Correction 

Public  Notice 

08/15/01 

66  FR  42858 

Public  Notice 

10/26/01 

66  FR  54165 

Correction 

MO&O 

01/29/02 

67  FR  4203 

FNPRM 

01/29/02 

67  FR  4227 

Declaratory  Ruling 

06/11/02 

67  FR  39863 

FNPRM 

06/11/02 

67  FR  39929 

Public  Notice 

07/24/02 

67  FR  48415 

Public  Notice 

07/29/02 

67  FR  49024 

Comment  Period  End 

08/12/02 

Public  Notice 

08/26/02 

67  FR  57641 

Public  Notice 

10/31/02 

67  FR  66399 

Public  Notice 

10/31/02 

67  FR  66400 

Public  Notice 

10/31/02 

67  FR  66397 

Public  Notice 

12/17/02 

67  FR  77272 

Public  Notice 

01/27/03 

68  FR  3880 

Fifth  R&O 

02/07/03 

68  FR  6352 

Fifth  R&O  Correction 

02/24/03 

68  FR  8553 

Public  Notice 

03/04/03 

68  FR  10245 

Order  on  Recon 

04/06/03 

68  FR  18826 

Public  Notice 

05/30/03 

68  FR  3251 1 

NPRM 

06/23/03 

68  FR37158 

Public  Notice 

08/18/03 

68  FR  49478 

Public  Notice 

08/20/03 

68  FR  50146 

NPRM 

08/25/03 

68  FR  50993 

Second  R&O  and 

08/25/03 

68  FR  50973 

Order  on  Recon 

Public  Notice 

11/07/03 

68  FR  63029 

71464 


Federal  Register / Vol.  73,  No.  227 /Monday,  November  24,  2008 /Unified  Agenda 


FCC — Consumer  and  Governmental  Affairs  Bureau 


Long-Term  Actions 


Waiver  &  Clarification  04/ 1 6/03 
Notice  04/16/03 

Comment  Period  End  04/2 1  /03 


Notice 

Public  Notice 
Public  Notice 
Notice 

Public  Notice 
Notice 

Public  Notice 
Declaratory  Ruling 
Notice 


05/29/03 

07/25/03 

08/04/03 

08/14/03 

08/18/03 

08/25/03 

09/29/03 

09/29/03 

10/27/03 


Comment  Period  End  1 0/30/03 


Notice 

Public  Notice 
Notice 

Public  Notice 

Notice 

Notice 

Public  Notice 
Notice 


11/30/03 

12/01/03 

12/24/03 

12/31/03 

02/24/04 

03/26/04 

07/26/04 

07/28/04 


Comment  Period  End  08/30/04 
R&O  and  Order  on  09/01/04 
Recon 

FNPRM  09/01/04 

Notice  09/01/04 

Correction  09/1 7/04 

Comment  Period  End  11/01  /04 
re:  69  FR  53442 

Comment  Period  End  11/1 5/04 
re:  69  FR  53382 

Correction  09/24/04 

Public  Notice  11/15/04 


09/24/04 

11/15/04 


68  FR  18826 
68  FR  18828 

68  FR  32038 
68  FR  44082 
68  FR  45819 
68  FR  48609 
68  FR  49478 
68  FR  51014 
68  FR  55955 
68  FR  55898 
68  FR  61217 

68  FR  62249 
68  FR  67166 
68  FR  74504 

68  FR  75559 

69  FR  8331 
69  FR  15730 
69  FR  44534 
69  FR  44970 

69  FR  53346 

69  FR  53382 
69  FR  53442 
69  FR  55985 


Comment  Period  End  1 1  /30/04 


Notice 

Public  Notice 


12/27/04 

01/11/05 


Comment  Period  End  01/1 9/05 


Public  Notice  01/13/05 

Public  Notice  02/17/05 

Declaratory  Ruling/  02/25/05 
Interpretation 

Public  Notice  03/07/05 

Comment  Period  End  03/04/05 
Public  Notice  03/1 6/05 

Comment  Period  End  05/02/05 


Order 

Order  on  Recon 
Public  Notice/ 
Announcement  of 
Date 
Notice 

Public  Notice 


03/23/05 

04/06/05 

04/06/05 


69  FR  57231 
69  FR  64573 

69  FR  77246 

70  FR1894 

70  FR  2360 
70  FR  8034 
70  FR  9239 

70  FR  10930 

70  FR  12884 

70  FR  14568 
70  FR  17330 
70  FR  17334 


04/06/05 

05/11/05 


Comment  Period  End  05/25/05 
Order  07/01/05 

Order  on  Recon  08/31  /05 

R&O  08/31/05 

Order/Clarification  09/14/05 

Notice  09/14/05 

Notice  01/11/06 

Comment  Period  End  02/10/06 
Notice  03/24/06 

Notice  04/19/06 

Next  Action  Undetermined 


70  FR  17456 
70  FR  24790 

70  FR  38134 
70  FR  51643 
70  FR  51649 
70  FR  54294 

70  FR  54381 

71  FR  1753 

71  FR  14893 
71  FR  20101 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Thomas  Chandler, 
Federal  Communications  Commission, 
445  12th  Street  SW.,  Washington,  DC 
20554 

Phone:  202  418-1475 

Email:  thomas.chandler@fcc.gov 

RIN:  3060-AG76 

447.  RULES  AND  REGULATIONS 
IMPLEMENTING  THE  TELEPHONE 
CONSUMER  PROTECTION  ACT 
(TCPA)  OF  1991  (CG  DOCKET  NO. 
02-278)  (SECTION  610  REVIEW) 

Legal  Authority:  47  USC  227 

Abstract:  The  Commission  released  an 
NPRM  on  September  18,  2002,  seeking 
comment  on  the  rules  implementing 
the  Telephone  Consumer  Protection  Act 
of  1991  (TCPA).  The  NPRM  sought 
comment  on  whether  the  Commission 
should  revise  its  existing  rules,  or 
adopt  additional  rules,  on  the  use  of 
autodialers,  prerecorded  messages,  and 
unsolicited  facsimile  advertisements. 
The  NPRM  also  sought  comment  on  the 
effectiveness  of  the  company-specific 
do-not-call  lists  and  whether  to  revisit 
the  option  of  establishing  a  national  do- 
not-call  list. 

On  July  3,  2003,  the  Commission 
released  a  Report  and  Order 
establishing,  along  with  the  FTC,  a 
national  do-not-call  registry.  The 
Commission’s  Report  and  Order  also 
adopted  rules  on  the  use  of  predictive 
dialers,  the  transmission  of  caller  ID 
information  by  telemarketers,  and  the 
sending  of  unsolicited  fax 
advertisements. 

On  September  21,  2004,  the 
Commission  released  an  Order  adopting 
a  limited  safe  harbor  period  from  the 
prohibition  on  placing  automatic 
telephone  dialing  systems  or 
prerecorded  message  calls  to  wireless 
numbers  when  such  calls  are  made  to 
numbers  that  have  been  recently  ported 
firom  wireline  service  to  wireless 
service.  In  addition,  the  Commission 
amended  its  existing  safe  harbor  rules 
for  telemarketers  subject  to  the  do-not- 
call  registry  to  require  such 
telemarketers  to  access  the  do-not-call 
list  every  31  days,  rather  than  every 
three  months. 

On  December  9,  2005  the  Commission 
released  an  NPRM  proposing  to  amend 
the  fax  advertising  rules  to  implement 
the  Junk  Fax  Protection  Act  of  2005. 


On  April  5,  2006,  the  Commission 
adopted  a  Report  and  Order  and  Third 
Order  on  Reconsideration  amending  its 
facsimile  advertising  rules. 

On  January  4,  2008,  the  Commission 
released  a  Declaratory  Ruling  to  address 
the  ACA  International  petition, 
clarifying  that  autodialed  and 
prerecorded  message  calls  to  wireless 
numbers  that  are  provided  by  the  called 
party  to  a  creditor  in  connection  with 
an  existing  debt  are  permissible  as  calls 
made  with  the  “prior  express  consent” 
of  the  called  party. 

Following  a  December  4,  2007  Notice 
of  Proposed  Rulemaking,  on  June  17, 
2008,  the  Commission  releases  a  Report 
and  Order  amending  its  rules  to  require 
sellers  and/or  telemarketers  to  honor 
registrations  with  the  National  Do-Not- 
Call  Registry  indefinitely,  unless  the 
registration  is  cancelled  by  the 
consumer  or  the  number  is  removed  by 
the  database  administrator. 


Timetable: 


Date  FR  Cite 


NPRM  10/08/02 

NPRM  Comment  11/29/02 

Period  Extended 
Reply  Comment  12/26/02 

Period  Extended 
Comment  Period  End  01/31/03 
FNPRM  04/03/03 


Order 

Order  Effective 

Order  on  Recon 

Order 

FNPRM 

Order 

Order 

Order  on  Recon 

Order 

NPRM 

Notice 

Order 

NPRM 

Order 


04/03/03 

07/25/03 

08/25/03 

08/25/03 

10/14/03 

03/31/04 

10/08/04 

10/28/04 

04/13/05 

06/30/05 

12/19/05 

04/26/06 

05/03/06 

12/14/07 

02/01/08 


67  FR  62667 
67  FR71126 

67  FR  78763 


68  FR  16250 
68  FR  44144 

68  FR  50978 

68  FR  59130 

69  FR  16873 
69  FR  6031 1 

69  FR  62816 

70  FR  19330 
70  FR  37705 

70  FR  75102 

71  FR  24634 

71  FR  25967 

72  FR  71099 

73  FR  6041 


Next  Action  Undetermined 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Erica  H.  McMahon, 
Chief,  Consumer  Policy  Division, 
Federal  Communications  Commission, 
Consumer  and  Governmental  Affairs 
Bureau,  445  12th  Street  SW." 
Washington,  DC  20554 
Phone:  202  418-2512 
Email:  erica.mcmahon@fcc.gov 

RIN:  3060-AI14 
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448.  RULES  AND  REGULATIONS 
IMPLEMENTING  SECTION  225  OF  THE 
COMMUNICATIONS  ACT 
(TELECOMMUNICATIONS  RELAY 
SERVICE)  (CG  DOCKET  NO.  03-123) 
(SECTION  610  REVIEW) 

Legal  Authority:  47  USC  151;  47  USC 
154;  47  USC  225;  47  USC  255;  47  USC 
610 

Abstract:  This  proceeding  established 
a  new  docket  flowing  from  the  previous 
telecommunications  relay  service  (TRS) 
history,  CC  Docket  No.  98-67.  This 
proceeding  continues  the  Commission’s 
inquiry  into  improving  the  quality  of 
TRS  and  furthering  the  goal  of 
functional  equivalency  consistent  with 
the  Congress’  mandate  that  TRS 
regulations  encourage  the  use  of 
existing  technology  and  not  discourage 
or  impair  the  development  of  new 
technology.  In  this  docket,  the 
Commission  explores  ways  to  improve 
emergency  preparedness  for  TRS 
facilities  and  services,  new  TRS 
technologies,  public  access  to 
information  and  outreach,  and  issues 
related  to  payments  from  the  Interstate 
TRS  Fund. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

08/25/03 

68  FR  50993 

NPRM  Comment 

10/09/03 

Period  End 

Public  Notice 

07/26/04 

69  FR  44534 

Comment  Period  End 

08/30/04 

R&O,  Order  on  Recon 

09/01/04 

69  FR  53346 

FNPRM 

09/01/04 

69  FR  53382 

Public  Notice 

11/12/04 

69  FR  65401 

FNPRM  Comment 

11/15/04 

Period  End 

Comment  Period  End 

11/30/04 

Comment  Period  End 

12/30/04 

Public  Notice 

01/11/05 

70  FR  2360 

Comment  Period  End 

01/19/05 

Public  Notice 

02/17/05 

70  FR  8034 

Declaratory  Ruling/ 

02/25/05 

70  FR  9239 

Interpretation 

Comment  Period  End 

03/04/05 

Public  Notice 

03/07/05 

70  FR  10930 

Public  Notice 

03/16/05 

70  FR  12884 

Order 

03/23/05 

70  FR  14568 

Public  Notice/ 

04/06/05 

70  FR  17334 

Announcement  of 

Date 

Comment  Period  End 

05/02/05 

Public  Notice 

06/11/05 

70  FR  24790 

Comment  Period  End 

05/25/05 

Order 

07/01/05 

70  FR  38134 

Deadline 

07/01/05 

Public  Notice 

07/13/05 

70  FR38134 

Order  on  Recon 

08/31/05 

70  FR  51643 

R&O 

08/31/05 

70  FR  51649 

Action 

Date 

FR  Cite 

Public  Notice 

09/07/05 

70  FR  53191 

Order  on  Clarification 

09/14/05 

70  FR  54294 

Notice 

09/14/05 

70  FR  54381 

Order  on  Clarification 

09/14/05 

70  FR  54298 

Comment  Period  End 

10/07/05 

Public  Notice 

10/12/05 

70  FR  59346 

Public  Notice 

11/30/05 

70  FR  71849 

R&O/Order  on  Recon 

12/23/05 

70  FR  76208 

Order 

12/28/05 

70  FR  76712 

Order 

12/29/05 

70  FR  77052 

Notice 

01/11/06 

71  FR1753 

Notice 

01/11/06 

71  FR  1755 

Comment  Period  End 

01/17/06- 

Public  Notice/Petition 

01/18/06 

71  FR  2942 

for  Rulemaking 

Withdrawn 

NPRM 

02/01/06 

71  FR  5221 

Notice 

02/01/06 

71  FR  5221 

Comment  Period  End 

02/10/06 

Comment  Period  End 

03/08/06 

Notice/ Announcement 

03/15/06 

71  FR  13281 

of  Effective  Date 

Notice 

03/24/06 

71  FR  14893 

Public  Notice 

05/10/06 

71  FR  27252 

Notice 

05/24/06 

71  FR  29961 

Declaratory 

05/31/06 

71  FR  30818 

Ruling/Clarification 

FNPRM 

05/31/06 

71  FR  30848 

Declaratory 

06/21/06 

71  FR  35553 

Ruling/Dismissal  of 

Petition 

Clarification 

06/28/06 

71  FR  36690 

Public  Notice 

06/28/06 

71  FR  36795 

Public  Notice 

06/28/06 

71  FR  36796 

Public  Notice 

06/28/06 

71  FR  36794 

Declaratory  Ruling  on 

07/06/06 

71  FR  38268 

Recon 

Comment  Period  End 

07/17/06 

Comment  Period  End 

07/17/06 

Public  Notice 

08/02/06 

71  FR  43768 

Order  on  Recon 

08/16/06 

71  FR  47141 

MO&O 

08/16/06 

71  FR  47145 

Clarification 

08/23/06 

71  FR  49380 

FNPRM 

09/13/06 

71  FR  54009 

Correction 

09/27/06 

71  FR  56442 

FNPRM  Comment 

10/30/06 

Period  End 

FNPRM  Comment 

11/13/06 

Period  End 

PRA  Comment  Period 

11/13/06 

End 

Final  Rule; 

02/14/07 

72  FR  6960 

Clarification 

Notice 

02/14/07 

72  FR  7031 

Notice  Comment 

04/16/07 

Period  End 

Public  Notice 

03/01/07 

72  FR  9333 

Notice 

03/01/07 

72  FR  9332 

Public  Notice 

03/07/07 

72  FR  10214 

Order 

03/14/07 

72  FR  11789 

Public  Notice 

04/12/07 

72  FR  18478 

Notice 

04/18/07 

72  FR  19501 

Notice 

05/02/07 

72  FR  24305 

Public  Notice 

05/16/07 

72  FR  27570 

Action 

Date 

FR  Cite 

Public  Notice 

05/16/07 

72  FR  27569 

Notice 

06/06/07 

72  FR  31327 

Notice 

06/13/07 

72  FR  32661 

Public  Notice 

07/18/07 

72  FR  39423 

R&O 

08/06/07 

72  FR  43546 

Notice 

08/06/07 

72  FR  43638 

Public  Notice 

08/16/07 

72  FR  46060 

Order 

11/01/07 

72  FR  61813 

Public  Notice 

11/01/07 

72  FR  61 882 

Notice 

12/11/07 

72  FR  70324 

Public  Notice 

01/04/08 

73  FR  863 

R&O/Declaratory 

01/17/08 

73  FR3197 

Ruling 

Notice 

01/17/08 

73  FR  3253 

Order 

02/19/08 

73  FR  9031 

Public  Notice 

02/19/08 

73  FR  9118 

Public  Notice 

03/27/08 

73  FR  16304 

Public  Notice 

04/07/08 

73  FR  18796 

Comment  Period  End 

05/22/08 

R&O 

04/21/08 

73  FR  21252 

Order 

04/21/08 

73  FR  21347 

Order 

04/23/08 

73  FR  21843 

Public  Notice 

04/30/08 

73  FR  23361 

Order 

05/15/08 

73  FR  28057 

Public  Notice 

05/23/08 

73  FR  26992 

Notice 

06/16/08 

73  FR  34015 

PRA  Comment  Period 

07/16/08 

End 

Declaratory  Ruling 

07/08/08 

73  FR  38928 

R&O 

07/18/08 

73  FR  41286 

FNPRM 

07/18/08 

73  FR41307 

Comment  Period  End 

08/25/08 

PRA  Comment  Period 

09/16/08 

End 

Notice 

07/18/08 

73  FR41351 

PRA  Comment  Period 

09/16/08 

End 

Notice/Announcement  07/30/08 

73  FR4417 

of  Effective  Date 

Public  Notice 

08/01/08 

73  FR  45006 

Comment  Period  End 

09/29/08 

Public  Notice 

08/22/08 

73  FR  49670 

Public  Notice 

08/22/08 

73  FR  49670 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Thomas  Chandler, 
Federal  Communications  Commission, 
445  12th  Street  SW.,  Washington,  DC 
20554 

Phone:  202  418-1475 

Email:  thomas.chandler@fcc.gov 

RIN:  3060-AI15 


449.  RULES  AND  REGULATIONS 
IMPLEMENTING  THE  CONTROLLING 
THE  ASSAULT  OF  NON-SOLICITED 
PORNOGRAPHY  AND  MARKETING 
ACT  OF  2003  (CG  DOCKET  NO.  04-53) 

Legal  Authority:  15  USC  7706;  15  USC 
7712;  PL  108-187 
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Abstract:  The  Commission  has  adopted 
rules  to  protect  consumers  from 
unwanted  electronic  mobile  service 
messages  to  implement  the  Controlling 
the  Assault  of  Non-Solicited 
Pornography  and  Marketing  Act  of 
2003. 

Timetable: 

Action  Date  FR  Cite 

NPRM  03/31/04  69  FR  16873 

NPRM  Comment  05/17/04 

Period  End 

Order  09/16/04  69  FR  55765 

Order  Cross  03/25/05  70  FR  34665 

Referencing  Federal 
Trade  Commission 
Definitions 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Julie  Saulnier,  Deputy 
Chief,  Consumer  Policy  Div.,  Federal 
Communications  Commission, 
Consumer  and  Government  Affairs 
Bureau,  445  12th  Street  SW., 
Washington,  DC  20554 
Phone:  202  418-1598 
Email:  julie.saulnier@fcc.gov 

RIN:  3060-AI20 


450.  RULES  AND  REGULATIONS 
IMPLEMENTING  MINIMUM  CUSTOMER 
ACCOUNT  RECORD  EXCHANGE 
(CARE)  OBLIGATIONS  ON  ALL  LOCAL 
AND  INTEREXCHANGE  CARRIERS 
(CG  DOCKET  NO.  02-386) 

Legal  Authority:  47  USC  151;  47  USC 
154;  47  USC  201  and  202;  47  USC 
303(r) 

Abstract:  On  December  20,  2002,  the 
Commission  Issued  a  Public  Notice 
directing  interested  parties  to  file 
comments  on  issues  raised  in  a  petition 
filed  with  the  Commission  by 
Americatel  Corporation  and  on  a 
separate  petition  filed  by  AT&T,  Sprint, 
and  MCI.  The  petitions  asked  the 
Commission  to  address  problems 
relating  to  tlie  exchange  of  customer 
account  records  between  local  and  long 
distance  telephone  service  providers. 

On  March  25,  2004,  the  Commission 
released  a  Notice  of  Proposed 
Rulemaking  in  CG  Docket  No.  02-386 
seeking  further  comment  on  the  two 
petitions  and  seeking  comment  as  to 
whether  to  replace  the  current 
voluntary  industry  process  for  the 
exchange  of  customer  account 
information  between  local  and  long 
distance  service  providers  with 


mandatory,  minimum  standards 
applicable  to  all  such  providers. 

On  February  25,  2005,  the  Commission 
released  a  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking 
in  CG  Docket  No.  02-386.  The  Report 
and  Order  adopted  final  rules 
governing  the  exchange  of  customer 
account  information  between  local  and 
long  distance  telephone  service 
providers.  The  Commission  adopted 
these  rules  to  help  to  ensure  that 
consumers’  phone  service  bills  are 
accurate  and  that  their  carrier  selection 
requests  are  honored  and  executed 
without  undue  delay.  In  the  Further 
Notice  of  Proposed  Rulemaking,  the 
Commission  sought  comment  on  the 
need  for  rules  governing  the  exchange 
of  customer  account  information 
between  local  telephone  service 
providers.  On  April  15,  2005,  and  June 
15,  2005,  a  coalition  of  local  and  long 
distance  carriers  proposed  minor 
modifications  and  clarifications  to 
section  64.4002  of  the  Commission’s 
CARE  rules.  On  August  29,  2005,  the 
Commission  released  a  public  notice 
requesting  comment  on  the  coalition’s 
proposed  clarifications  and 
modifications.  Notice  of  the  proposed 
changes  was  published  in  the*  Federal 
Register  on  September  7,  2005  (70  FR 
53137).  The  comment  cycle  established 
by  the  August  29  public  notice  closed 
October  3,  2005. 

On  September  13,  2006,  the 
Commission  released  an  Order  on 
Reconsideration  adopting  the 
clarifications  and  technical  corrections 
to  the  Report  and  Order,  as  proposed 
by  the  coalition  of  carriers. 

On  December  21,  2007,  the  Commission 
released  a  Report  and  Order  declining 
to  adopt  mandatory  data  exchange 
requirements  between  local  exchange 
carriers. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

04/19/04 

69  FR  20845 

NPRM  Comment 

06/18/04 

Period  End 

R&O  and  FNPRM 

02/25/05 

(Release  Date) 
FNPRM  Comment 

08/01/05 

Period  End 

Public  Notice 

08/29/05 

70  FR 

Public  Notice 

10/03/05 

53137—01 

Comment  Period 
End 

Order  on  Recon 

12/13/06 

71  FR  74819 

Action  Date  FR  Cite 

R&O  01/08/08  73  FR  1297 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Lisa  Boehley, 
Attorney  Advisor,  Federal 
Communications  Commission,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-7395 
Fax:  202  418-0236 
Email:  lisa.boehley@fcc.gov 

RIN:  3060-AI58 


451.  TRUTH  IN  BILLING  AND  BILLING 
FORMAT 

Legal  Authority:  47  USC  201;  47  USC 
258 

Abstract:  In  1999,  the  Commission 
adopted  truth-in-billing  rules  to  address 
concerns  that  there  is  consumer 
confusion  relating  to  billing  for 
telecommunications  services.  On  March 
18,  2005,  the  Commission  released  an 
Order  and  FNPRM  to  further  facilitate 
the  ability  of  telephone  consumers  to 
make  informed  choices  among 
competitive  service  offerings. 

Timetable: 

Action  Date  FR  Cite 

FNPRM  05/25/05  70  FR  30044 

Order  05/25/05  70  FR  29979 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Richard  D.  Smith, 
Special  Counsel,  Federal 
Communications  Commission, 
Consumer  and  Governmental  Affairs 
Bureau,  445  12th  Street  SW., 
Washington,  DC  20554 
Phone:  717  338-2797 
Fax:  717  338-2574 
Email:  richard.smith@fcc.gov 

RIN:  3060-AI61 


452.  CLOSED  CAPTIONING  OF  VIDEO 
PROGRAMMING 

Legal  Authority:  47  USC  613 

Abstract:  This  proceeding  is  initiated 
to  seek  comment  on  rules  the  FCC 
adopted  in  1997  regarding  closed 
captioning  and  whether  changes  are 
needed  to  make  the  rules  more  effective 
in  making  video  programming  more 
accessible  to  deaf  and  hard  of  hearing 
Americans. 
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Timetable: 


Action 

Date 

FR  Cite 

R&O 

09/16/97 

62CFR 

48487 

Notice 

10/02/97 

62  FR  54848 

Order  on  Recon 

10/28/98 

63  FR  55959 

Notice 

09/29/00 

65  FR  58552 

Notice 

01/05/01 

66  FR1136 

Notice 

12/31/03 

68  FR  75558 

Notice 

05/11/04 

69  FR  26095 

Action 

Date 

FR  Cite 

NPRM 

09/26/05 

70  FR  56150 

Comment  Period 
Extended 

11/25/05 

70  FR  71077 

Comment  Period  End 

12/16/05 

Notice 

09/27/07 

72  FR  70324 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 


Agency  Contact:  Amelia  L.  Brown, 
Attorney  Advisor,  Federal 
Communications  Commission,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-2799 
TDD  Phone:  202  418-7804 
Fax:  202  418-6947 
Email:  amelia.brown@fcc.gov 

RIN:  3060-AI72 


Federal  Communications  Commission  (FCC)  Long-Term  Actions 

Office  of  Engineering  and  Technology 


453.  REVISION  OF  THE  RULES 
REGARDING  ULTRA-WIDEBAND 
TRANSMISSION 

Legal  Authority:  47  USC  154;  47  USC 
302  to  304;  47  USC  307;  47  USC  544A 

Abstract:  The  First  Report  and  Order 
amends  the  Commission’s  rules  to 
permit  the  marketing  and  operation  of 
certain  types  of  new  products 
incorporating  Ultra- Wideband  (UWB) 
technology.  UWB  devices  operate  by 
employing  very  narrow  or  short 
duration  pulses  that  result  in  very  large 
or  wideband  transmission  bandwidths. 
UWB  technology  holds  great  promise 
for  a  vast  array  of  new  applications  that 
we  believe  will  provide  significant 
benefits  for  public  safety,  businesses 
and  consumers.  With  appropriate 
technical  standards,  UWB  devices  can 
operate  using  spectrum  occupied  by 
existing  radio  services  without  causing 
interference,  thereby  permitting  scarce 
spectrum  resources  to  be  used  more 
efficiently. 

The  Memorandum  Opinion  and  Order 
responded  to  fourteen  petitions  for 
reconsideration  that  were  filed  in 
response  to  the  regulations  for 
unlicensed  ultra-wideband  (UWB) 
operations.  In  general,  this  document 
does  not  make  any  significant  changes 
to  the  existing  UWB  parameters  as  the 
Commission  is  reluctant  to  do  so  until 
it  has  more  experience  with  UWB 
devices.  The  Commission  believes  that 
any  major  changes  to  the  rules  for 
existing  UWB  product  categories  at  this 
early  stage  would  be  disruptive  to 
current  industry  product  development 
efforts. 

The  Further  Notice  of  Proposed  Rule 
Making  proposed  new  rules  to  address 
issues  raised  by  some  of  the  petitions 
for  reconsideration  that  were  outside 
the  scope  of  the  proceeding.  New  rules 
were  proposed  to  address  issues 


regarding  the  operation  of  low  pulse 
repetition  frequency  UWB  systems, 
including  vehicular  radars,  in  the  3.1- 
10.6  GHz  band;  and  the  operation 
frequency  hopping  vehicular  radars  in 
the  22-29  GHz  band  as  UWB  devices. 
The  Commission  also  proposed  new 
rules  that  would  establish  new  peak 
power  limits  for  wideband  part  15 
devices  that  do  no  operate  as  UWB 
devices  and  proposed  to  eliminate  the 
definition  of  a  UWB  device. 

The  Second  Report  and  Order  and 
Second  Memorandum  Opinion  and 
Order  responds  to  two  petitions  for 
reconsideration  that  were  filed  in 
response  to  the  Commission’s  decision 
to  establish  regulations  for  unlicensed 
UWB  operation.  It  also  responds  to  the 
rule  m^ing  proposals  contained  in  the 
Memorandum  Opinion  and  Order  and 
Further  Notice  of  Proposed  Rule 
Making  in  this  docket.  The  order 
establishes  new  rules  for  wideband 
unlicensed  devices  operating  in  the 
5925-7250  MHz,  16.2-17.7  GHz,  and 
22.12-29  GHz  bands. 

Timetable; 


Action 

Date 

FR  Cite 

NPRM 

06/14/00 

65  FR  37332 

NPRM  Comment 

10/12/00 

Period  End 

First  R&O 

05/16/02 

67  FR  34852 

MO&O 

04/22/03 

68  FR  19746 

FNPRM 

04/22/03 

68  FR  19773 

Second  R&O  and 

02/09/05 

70  FR  6771 

Second  MO&O 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  John  Reed, 

Electronics  Engineer,  Federal 
Communications  Commission,  Office  of 
Engineering  and  Technology,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-2455 


Fax:  202  418-1944 
Email:  jreed@fcc.gov 

RIN:  3060-AH47 


454.  NEW  ADVANCED  WIRELESS 
SERVICES  (ET  DOCKET  NO.  00-258) 

Legal  Authority:  47  USC  154(i):  47  USC 
157(a):  47  USC  303(c);  47  USC  303(f); 

47  USC  303(g);  47  USC  303(r) 

Abstract:  This  proceeding  explores  the 
possible  uses  of  frequency  bands  below 
3  GHz  to  support  the  introduction  of 
new  advanced  wireless  services, 
including  third  generations  as  well  as 
future  generations  of  wireless  systems. 
Advanced  wireless  systems  could 
provide  for  a  wide  range  of  voice  data 
and  broadband  services  over  a  variety 
of  mobile  and  fixed  networks. 

The  Third  Notice  of  Proposed  Rule 
Making  discusses  the  frequency  bands 
that  are  still  under  consideration  in  this 
proceeding  and  invites  additional 
comments  on  their  disposition. 
Specifically,  it  addresses  the 
Unlicensed  Personal  Communications 
Service  (UPCS)  band  at  1910-1930 
MHz,  the  Multipoint  Distribution 
Service  (MDS)  spectrum  at  2155- 
2160/62  MHz  bands,  the  Emerging 
Technology  spectrum,  at  2160-2165 
MHz,  and  the  bands  reallocated  from 
MSS  91990-2000  MHz,  2020-2025  MHz 
and  2165-2180  MHz.  We  seek  comment 
on  these  bands  with  respect  to  using 
them  for  paired  or  unpaired  Advance 
Wireless  Service  (AWS)  operations  or 
as  relocation  spectrum  for  existing 
services. 

The  7th  Report  &  Order  facilitates  the 
introduction  of  Advanced  Wireless 
Service  (AWS)  in  the  band  1710-1755 
MHz — an  integral  part  of  a  90  MHz 
spectrum  allocation  recently  reallocated 
to  allow  for  such  new  and  innovative 
wireless  services.  We  largely  adopt  the 
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proposals  set  forth  in  our  recent  AWS 
Fourth  NPRM  in  this  proceeding  that 
are  designed  to  clear  the  1710-1755 
MHz  band  of  incumbent  Federal 
Government  operations  that  would 
otherwise  impede  the  development  of 
new  nationwide  AWS  services.  These 
actions  are  consistent  with  previous 
actions  in  this  proceeding  and  with  the 
United  States  Department  of  Commerce, 
National  Telecommunications  and 
Information  Administration  (NTIA) 

2002  Viability  Assessment,  which 
addressed  relocation  and 
reaccommodation  options  for  Federal 
Government  operations  in  the  band. 

The  8th  Report  and  Order  reallocated 
the  2155-2160  MHz  band  for  Fixed  and 
Mobile  services  and  designates  the 
2155-2175  MHz  band  for  Advanced 
Wireless  Service  (AWS)  use.  This 
proceeding  continues  the  Commission’s 
ongoing  efforts  to  promote  spectrum 
utilization  and  efficiency  with  regard  to 
the  provision  of  new  services, 
including  Advanced  Wireless  Services. 

The  Order  requires  Broadband  Radio 
Service  (BRS)  licensees  in  the  2150-" 
2160/62  MHz  band  to  provide 
information  on  the  construction  status 
and  operational  parameters  of  each 
incumbent  BRS  system  that  would  be 
the  subject  of  relocation. 

The  Notice  of  Proposed  Rule  Making 
requested  comments  on  the  specific 
relocation  procedures  applicable  to 
Broadband  Radio  Service  (BRS) 
operations  in  the  2150-2160/62  MHz 
band,  which  the  Commission  recently 
decided  will  be  relocated  to  the  newly 
restructured  2495-2690  MHz  band.  The 
Commission  also  requested  comments 
on  the  specific  relocation  procedures 
applicable  to  Fixed  Microwave  Service 
(FS)  operations  in  the  2160-2175  MHz 
band. 

The  Office  of  Engineering  and 
Technology  (OET)  and  the  Wireless 
Telecommunications  Bureau  (WTB)  set 
forth  the  specific  data  that  Broadband 
Radio  Service  (BRS)  licensees  in  the 
2150-2160/62  MHz  band  must  file 
along  with  the  deadline  date  and 
procedures  for  filing  this  data  on  the 
Commission’s  Universal  Licensing 
System  (ULS).  The  data  will  assist  in 
determining  future  AWS  licensee’s 
relocation  obligations. 

The  9th  Report  and  Order  established, 
procedures  for  the  relocation  of 
Broadband  Radio  Service  (BRS) 
operations  from  the  2150-2160^2  MHz 
band,  as  well  as  for  the  relocation  of 


Fixed  Microwave  Service  (FS) 
operations  from  the  2160-2175  MHz 
band,  and  modified  existing  relocation 
procedures  for  the  2110-2150  MHz  and 
2175-2180  MHz  bands.  It  also 
established  cost-sharing  rules  to 
identify  the  reimbursement  obligations 
for  Advanced  Wireless  Service  (AWS) 
and  Mobile  Satellite  Service  (MSS) 
entrants  benefiting  fi'om  the  relocation 
of  incumbent  FS  operations  in  the 
2110-2150  MHz  and  2160-2200  MHz 
bands  and  AWS  entrants  benefiting 
from  the  relocation  of  BRS  incumbents 
in  the  2150-2160/62  MHz  band.  The 
Commission  continues  its  ongoing 
efforts  to  promote  spectrum  utilization 
and  efficiency  with  regard  to  the 
provision  of  new  services,  including 
AWS.  The  Order  dismisses  a  petition 
for  reconsideration  filed  by  the 
Wireless  Communications  Association 
International,  Inc.  (WCA)  as  moot. 

Two  petitions  for  Reconsideration  were 
filed  in  response  to  the  9th  Report  and 
Order. 


Timetable: 


Action 

Date 

FR  Cite 

NPRM 

01/23/01 

66  FR  7438 

NPRM  Comment 

03/09/01 

Period  End 

Final  Report 

04/11/01 

66  FR  18740 

FNPRM 

09/13/01 

66  FR  47618 

MO&O 

09/13/01 

66  FR  47591 

First  R&O 

10/25/01 

66  FR  53973 

Petition  for  Recon 

11/02/01 

66  FR  55666 

Second  R&O 

01/24/03 

68  FR  3455 

Third  NPRM 

03/13/03 

68  FR  12015 

Seventh  R&O 

12/29/04 

69  FR  7793 

Petition  for  Recon 

04/13/05 

70  FR  19469 

Eighth  R&O 

10/26/05 

70  FR  61742 

Order 

10/26/05 

70  FR  61742 

NPRM 

10/26/05 

70  FR  61752 

Public  Notice 

12/14/05 

70  FR  7401 1 

Ninth  R&O  and  Order 

05/24/06 

71  FR  29818 

Petition  for  Recon 

07/19/06 

71  FR41022 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Rodney  Small, 
Economist,  Federal  Communications 
Commission,  Office  of  Engineering  and 
Technology,  445  12th  Street  SW., 
Washington,  DC  20554 
Phone:  202  418-2452 
Fax:  202  418-1944 
Email:  rodney.small@fcc.gov 

RIN:  3060-AH65 


455.  TRANSFER  OF  THE  3650 
THROUGH  3700  MHZ  BAND  FROM 
FEDERAL  GOVERNMENT  USE  (WT 
DOCKET  NO.  05-96;  ET  DOCKET  NO. 
02-380) 

Legal  Authority:  47  USC  154;  47  USC 
157;  47  USC  303;  47  USC  307;  47  USC 
332 

Abstract:  This  proceeding  seeks  to 
determine  whether  the  3650  to  3700 
MHz  band  should  be  used  for 
unlicensed  devices  or  some  or  all  of 
the  band  should  be  used  for  unlicensed 
options. 

In  January  1999,  the  3650-3700  MHz 
band  (3650  MHz  band)  was  transferred 
from  Government/non-Government 
shared  use  to  a  mixed-use  band.  In 
October  2000,  in  ET  Docket  No.  98-237, 
the  FCC  allocated  the  band  to  fixed  and 
mobile  terrestrial  services  on  a  co¬ 
primary  basis,  but  in  order  to  protect 
grandfathered  Fixed  Satellite  Service 
(FSS)  earth  stations  and  Federal 
Government  radiolocation  operations, 
limited  the  mobile  allocation  to  base 
stations  use  only.  At  this  same  time, 
the  FCC  proposed  licensing  and  service 
rules  for  fixed  and  mobile  operations 
in  the  band.  Subsequently,  in  December 
2002,  in  ET  Docket  No.  02-380,  the  FCC 
sought  comment,  in  part,  on  the 
possibility  of  allowing  unlicensed 
devices  to  operate  in  the  3650  MHz 
band.  In  April  2004,  in  ET  Docket  No. 
04-151,  the  FCC  followed-up  on  this 
inquiry  by  releasing  a  Notice  of 
Proposed  Rulemaking  (NPRM)  seeking 
comment  on  whether  the  3650  MHz 
band  should  be  used  for  unlicensed 
devices  or  part  or  all  of  the  band 
should  be  used  for  licensed  operations. 

The  NPRM  proposes  to  allow 
unlicensed  devices  to  operate  in  all,  or 
part,  of  the  3650  MHz  band  at  higher 
power  levels  than  usually  permitted  for 
unlicensed  services.  These  devices 
would  be  subject  to  smart  (or  cognitive) 
requirements  and  other  safeguards 
designed  to  prevent  interference  to  the 
licensed  FSS  earth  .stations  now 
resident  in  the  band.  As  with  other 
unlicensed  devices,  these  devices 
would  not  be  permitted  to  cause 
interference  to  licensed  services,  such 
as  the  FSS  earth  stations,  and  would 
have  to  accept  interference.  The  NPRM 
also  seeks  comment  on  other  options 
for  the  band,  including  licensed  use  of 
the  band  by  fixed  and  mobile  services, 
or  segmenting  the  3650  MHz  band  to 
provide  for  a  combination  of 
unlicensed  and  licensed  terrestrial 
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services.  The  Notice  seeks  comment  on 
issues  related  both  to  allocation 
changes  necessary  to  set  the  relative 
priority  between  terrestrial  and  FSS 
licensed  operations,  and  to  licensing 
rule  changes  necessary  to  implement 
licensed  terrestrial  service  operations. 

Timetable: 

Action  Date  FR  Cite 


NPRM  03/16/00  65  FR  14230 

First  R&O  and  Second  11/17/00  65  FR  6961 2 
NPRM 


Petition  for  Recon 

03/28/01 

R&O 

02/27/02 

MO&O  and  Third  R&O 

05/02/03 

Notice  of  Inquiry 

01/21/03 

NPRM 

05/14/04 

Final  Rule 

05/11/05 

Final  Rule 

07/20/05 

MO&O 

07/25/07 

66  FR  16940 

67  FR  17038 

68  FR  38635 

68  FR  2730 

69  FR  26790 

70  FR  24712 
70  FR  41631 
72  FR  40767 


Next  Action  Undetermined 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact;  Jeffrey  Dygert, 
Electronics  Engineer,  Federal 
Communications  Commission,  445  12th 
Street  SVV.,  Washington,  DC  20554 
Phone:  202  418-7300 
Email:  jeffrey.dygert@fcc.gov 

RIN:  3060-AH75 


456.  EXPOSURE  TO 
RADIOFREQUENCY 
ELECTROMAGNETIC  FIELDS 

Legal  Authority:  47  USC  151;  47  USC 
302  and  303;  47  USC  309(j):  47  USC 
336 

Abstract;  The  notice  of  proposed 
rulemaking  proposed  amendments  to 
the  FCC  rules  relating  to  compliance 
of  transmitters  and  facilities  with 
guidelines  for  human  exposure  to  radio 
frequency  (RF)  energy. 

Timetable: 

Action  Date  FR  Cite  ‘ 

NPRM  09/08/03  68  FR  52879 

NPRM  Comment  1 2/08/03 

Period  End 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact;  Ira  Keltz,  Electronics 
Engineer,  Federal  Communications 
Commission,  Office  of  Engineering  and 
Technology,  445  12th  Street  SW., 
Washington,  DC  20554 
Phone:  202  418-0616 
Fax:  202  418-1944 


Email:  ikeltz@fcc.gov 
RIN:  3060-AI17 


457.  UNLICENSED  OPERATION  OF 
THE  3650-3700  BAND  (ET  DOCKET 
NO.  04-151) 

Legal  Authority:  47  USC  154 

Abstract:  The  notice  of  proposed 
rulemaking  proposed  to  maximize  the 
efficient  use  of  the  3650-3700  MHz 
band.  The  proposal  would  allow 
unlicensed  devices  to  operate  in  either 
all,  or  portions  of,  this  radiofrequency 
(RF)  band  under  flexible  technical 
limitations  with  smart/cognitive 
features  that  should  prevent 
interference  to  licensed  satellite 
services.  The  proposal  fostered  the 
introduction  of  new  and  advanced 
services  to  the  American  public, 
especially  in  rural  areas. 

The  Report  and  Order  adopted  rules 
that  provide  for  nationwide,  non¬ 
exclusive,  licensing  of  terrestrial 
operations,  utilizing  technology  with  a 
contention-base  protocol,  in  the  3650- 
3700  MHz  band.  The  Commission  also 
adopted  a  streamlined  licensing 
mechanism  with  minimal  regulatory 
entry  requirements  that  will  encourage 
multiple  entrants  and  stimulate  the 
rapid  expansion  of  wireless  broadband 
services — especially  in  rural  American 
and  will  also  serve  as  a  safeguard  to 
protect  incumbent  satellite  earth 
stations  from  harmful  interference. 

In  the  Memorandum  Opinion  and 
Order,  the  Commission  addressed 
several  petitions  for  reconsideration 
and  an  emergency  motion  for  stay  that 
were  filed  in  response  3650  MHz 
Allocation  Order  in  ET  Docket  No.  98- 
237. 

In  light  of  its  full  review  of  the 
refreshed  record  in  this  proceeding,  and 
in  light  of  the  decisions  made  in  the 
companion  Report  and  Order,  the 
Commission  denied  the  aspects  of  the 
petitions  that  challenge  and  seek  to 
reverse  the  allocation  decisions  made 
in  the  3650  MHz  Allocation  Order. 

The  Commission  denied  the  motion  for 
stay.  When  the  Commission  established 
the  November  30,  2000,  filing  deadline, 
it  did  so  because  it  found  that 
additional  new  FSS  facilities  permitted 
by  the  Freeze  Memorandum  Opinion 
and  Order  could  affect  the  use  of  the 
3650-3700  MHz  band  by  the  terrestrial 
services.  By  deciding  in  this  Order  to 
maintain  the  FSS  allocation  changes 


made  in  the  3650  MHz  Allocation 
Order,  the  Commission,  reaffirmed  its 
conclusion  that  allowing  additional 
primary  FSS  earth  stations  in  the  3650 
MHz  band  could  negatively  affect  the 
prospects  for  viable  FS/MS  terrestrial 
operations. 

The  Memorandum  Opinion  and  Order 
addressed  petitions  for  reconsideration 
filed  in  response  to  the  Commission’s 
Report  and  Order  relating  to  the  3650- 
3700  MHz  band  (3650  MHz  band) 
proceeding.  The  Commission  affirmed 
its  previous  decisions  to  create  a 
spectrum  environment  that  will 
encourage  multiple  entrants  and 
stimulate  the  expansion  of  broadband 
service  to  rural  and  under  served  areas. 
To  facilitate  rapid  deployment  in  the 
band,  the  Commission  maintains  the 
previously  adopted,  non-exclusive 
licensing  scheme.  The  clarification  and 
modification  will  facilitate  operation  of 
the  widest  variety  of  broadband 
technologies  with  minimal  risk  of 
interference  in  both  the  near  and  long 
terms.  They  should  further  reduce  the 
potential  for  co-channel  interference, 
provide  additional  protections  to  the 
multiple  users  in  the  band  under  the 
current  licensing  regime,  and  create 
incentives  for  the  rapid  development  of 
broadly  compatible  contention 
technologies. 

Timetable; 

Action  Date  FR  Cite 

NPRM  05/14/04  69  FR  26790 

R&O&MO&O  05/11/05  70  FR  24712 

MO&O  07/25/07  72  FR  40767 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Jeffrey  Dygert, 
Electronics  Engineer,  Federal 
Communications  Commission,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-7300 
Email:  jeffrey.dygert@fcc.gov 

RIN:  3060-A150 


458.  UNLICENSED  OPERATION  IN 
THE  TV  BROADCAST  BANDS  (ET 
DOCKET  NO.  04-186) 

Legal  Authority:  47  USC  154(i):  47  USC 
302;  47  USC  303(e)  and  303(f);  47  USC 
303(r);  47  USC  307 

Abstract:  The  notice  of  proposed 
rulemaking  proposes  to  amend  the 
Commission’s  rules  to  allow  unlicensed 
radio  transmitters  to  operate  in  the 
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broadcast  television  spectrum  at 
locations  where  that  spectrum  is  not 
being  used.  We  believe  that  the 
proposals  set  forth  will  provide  for 
more  efficient  and  effective  use  of  the 
TV  spectrum  and  will  have  significant 
benefits  for  the  public  by  allowing  the 
development  of  new  and  innovative 
types  of  unlicensed  broadband  devices 
and  services  for  businesses  and 
consumers. 

In  the  First  Report  and  Order,  the 
Commission  took  a  number  of  steps 
towards  allowing  the  introduction  of 
new  low  power  devices  in  the 
broadcast  television  spectrum  (TV 
bands)  on  channels/frequencies  that  are 
not  being  used  for  authorized  services 
(hereinafter  referred  to  as  “TV  band 
devices”).  The  goal  in  this  proceeding 
is  to  allow  such  devices  to  operate  on 
unused  television  channels  in  locations 
where  such  operations  will  not  result 
in  harmful  interference  to  TV  and  other 
authorized  services.  The  Commission 
believes  that  this  plan  will  provide  for 
more  efficient  and  effective  use  of  the 
TV  spectrum  and  will  significantly 
benefit  the  public  by  allowing  the 
development  of  new  and  innovative 
types  of  devices  and  services  for 
businesses  and  consumers,  without 
disrupting  television  and  other 
authorized  services  using  the  TV  bands. 
Because  transmissions  in  the  TV  band 
are  subject  to  less  propagation 
attenuation  than  transmissions  in  other 
bands  where  lower  power  operations 
are  permitted  (such  as  unlicensed 
operations  in  the  2.4  GHz  band), 
operations  in  the  TV  bands  can  benefit 
a  wide  range  of  service  providers  and 
consumers  by  improving  the  service 
range  of  wireless  operations,  thereby 
allowing  operators  to  reach  new 
customers.  While  there  will  be 
significant  benefits  to  the  public  from 
its  actions,  the  Commission  recognizes 
that  it  must  balance  these  benefits  with 
the  need  to  protect  authorized  services 
in  the  TV  bands  from  harmful 
interference. 

The  Further  NPRM  proposed  to  allow 
low  power  transniitters  to  operate  in 
the  TV  broadcast  bands  at  locations 
where  spectrum  is  not  being  used  by 
authorized  services  without  causing 
harmful  interference  to  these  services. 
The  Further  NPRM  seeks  comment  on 
whether  these  TV  band  devices  should 
be  authorized  on  a  licensed,  unlicensed 
or  hybrid  basis.  It  would  propose  to 
require  TV  band  devices  to  incorporate 
“smart  radio”  features  to  detect  vacant 


TV  channels  and  prevent  harmful 
interference  from  TV  band  devices  to 
authorized  services  operating  in  the  TV 
bands.  These  features  would  include 
the  abilities  to  1)  monitor  spectrum 
prior  to  transmitting  to  ensure  that  it 
is  not  in  use  by  authorized  services, 

2)  switch  frequencies  or  cease 
transmitting  if  an  authorized  service 
begins  using  a  previously  unused 
frequency,  3)  adjust  transmit  power  to 
the  minimum  needed  to  establish  a 
link,  4)  determine  geographic  location 
and  access  a  database  to  determine 
which  channels  are  in  use,  and/or  5) 
receive  a  control  signal  and  select  the 
operating  frequency  based  on  data  in 
the  control  signal. 

These  proposals,  if  adopted,  will  prove 
beneficial  to  manufacturers  and  users 
of  low  power  transmitters  because  they 
will  provide  for  more  efficient  and 
effective  use  of  the  TV  spectrum  and 
allow  the  development  of  new  and 
innovative  types  of  wireless  devices 
and  communication  services  for 
businesses  and  consumers. 

Timetable: 

Action  Date  FR  Cite 

NPRM  06/18/04  69  FR  34103 

First  R&O  1 1/1 7/06  71  FR  66876 

FNPRM  11/17/06  71  FR  66897 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Hugh  Van  Tuyl, 
Electronics  Engineer,  Federal 
Communications  Commission,  Office  of 
Engineering  and  Technology,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-7506 
Fax:  202  418-1944 
Email:  hugh.vantuyl@fcc.gov 
RIN:  3060-AI52 


459.  UNLICENSED  DEVICES  AND 
EQUIPMENT  APPROVAL  (ET  DOCKET 
NO.  03-201) 

Legal  Authority:  47  USC  154;  47  USC 
302(a):  47  USC  303;  47  USC  306 

Abstract:  The  notice  of  proposed 
rulemaking  proposed  to  update  section 
15.247  of  the  rules  to  allow  the  use 
of  more  efficient  antenna  technologies 
with  unlicensed  devices. 

The  Report  and  Order  updates  several 
technical  rules  for  unlicensed 
radiofrequency  devices  in  part  15  of  the 
Commission’s  rules.  The  rule  changes 
will  allow  device  manufacturers  to 


develop  expanded  applications  for 
unlicensed  devices  and  will  allow 
unlicensed  device  operators,  including 
Wireless  Internet  Service  providers 
greater  flexibility  to  modify  or 
substitute  parts  as  long  as  the  overall 
system  operation  is  unchanged.  The 
changes  are  part  of  an  ongoing  process 
of  updating  our  rules  to  promote  more 
efficient  sharing  of  spectrum  used  by 
unlicensed  devices  and  remove 
unnecessary  regulations  that  inhibit 
such  sharing.  The  Commission  received 
one  petition  for  reconsideration  in  this 
proceeding. 

The  Second  Report  and  Order  amended 
the  Commission’s  rules  to  provide  for 
more  efficient  equipment  authorization 
of  both  existing  modular  transmitter 
devices  and  emerging  partitioned  (or 
“split”)  modular  transmitter  devices. 
These  rule  changes  will  benefit 
manufacturers  by  allowing  greater 
flexibility  in  certifying  equipment  and 
providing  relief  from  the  need  to  obtain 
a  new  equipment  authorization  each 
time  the  same  transmitter  is  installed 
in  a  different  final  product.  The  rule 
changes  will  also  enable  manufacturers 
to  develop  more  flexible  and  more 
advanced  unlicensed  transmitter 
technologies.  The  Commission  further 
found  that  modular  transmitter  devices 
authorized  in  accordance  with  the 
revised  equipment  authorization 
procedures  will  not  pose  any  increased 
risk  of  interference  to  other  radio 
operations. 

The  Further  NPRM,  seeks  comment  on 
whether  there  is  a  need  to  require 
unlicensed  transmitters  operating  in  the 
915  MHz  band  under  sections  15.247 
and  15.249  of  the  rules  to  comply  with 
a  spectrum  etiquette  requirement,  and 
the  impact  that  requiring  an  etiquette 
would  have  on  the  development  and 
operation  of  unlicensed  915  MHz 
devices  operating  under  those  rule 
sections.  The  Commission  also  seeks 
comment  on  the  particular  etiquette 
suggested  by  Cellnet  that  would  require 
digitally  modulated  spread  spectrum 
transmitters  operating  in  the  915  MHz 
band  under  section  15.247  of  the  rules 
to  operate  at  less  than  the  1-watt 
maximum  power  if  they  are 
continuously  silent  less  than  90  percent 
of  the  time  within  a  0.4  second 
interval.  This  etiquette  would  require 
that  the  maximum  permitted  power 
level  decrease  in  accordance  with  a 
specified  formula  as  the  silent  interval 
between  transmission  decreases.  The 
Commission  further  seeks  comment  on 
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alternatives  to  the  etiquette  suggested 
by  Cellnet. 

The  Memorandum  Opinion  and  Order 
dismissed  two  petitions  for 
reconsideration  of  the  rules  adopted  in 
the  Report  and  Order,  69  FR  54027, 
September  7,  2004,  in  this  proceeding. 
It  dismissed  a  petition  for 
reconsideration  filed  by  Warren  C. 
Havens  and  Telesaurus  Holdings  GB 
LLC  (Havens)  requesting  that  the 
Commission  suspend  the  rule  changes 
adopted  for  unlicensed  devices  in  the 
902-928  MHz  (915  MHz)  band  until 
such  time  as  it  completes  a  formal 
inquiry  with  regard  to  the  potential 
effect  of  such  changes  to  Location  and 


Monitoring  Service  (LMS)  licensees  in 
the  band.  The  Commission  also 
dismissed  a  petition  for  reconsideration 
filed  by  Cellnet  Technology  (Cellnet) 
requesting  that  the  Commission  adopt 
spectrum  sharing  requirements  in  the 
unlicensed  bands,  e.g.,  a  “spectrum 
etiquette,”  particularly  in  the  915  MHz 
band. 

Timetable: 


Action  Date  FR  Cite 


NPRM 

R&O 

Petition  for  Recon 
Petition  for  Recon 
Second  R&O 


09/17/03  68  FR  68823 
09/07/04  69  FR  54027 
11/19/04  69  FR  67736 
02/15/05  70  FR  7737 
05/23/07  72  FR  28889 


Action  Date  FR  Cite 

FNPRM  08/01/07  72  FR  42011 

MO&O  08/01/07  72  FR  41937 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Hugh  Van  Tuyl, 
Electronics  Engineer,  Federal 
Communications  Commission,  Office  of 
Engineering  and  Technology,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-7506 
Fax;  202  418-1944 
Email:  hugh.vantuyl@fcc.gov 

RIN:  3060-AI54 
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international  Bureau 


460.  STREAMLINING  THE 
COMMISSION’S  RULES  AND 
REGULATIONS  FOR  SATELLITE 
APPLICATION  AND  LICENSING 
PROCEDURES  (IB  DOCKET  NO. 
95-117) 

Legal  Authority:  47  USC  4;  47  USC 
154;  47  USC  303;  47  USC  554;  47  USC 
701  to  744 

Abstract:  On  February  10,  1997,  the 
FCC  adopted  rules  and  policies  that 
streamlined  the  application  and 
licensing  requirements  of  part  25  of  its 
rules,  which  deals  with  communication 
satellites  and  earth  stations.  The 
streamlined  rules  waived  the 
construction  permit  requirement  for 
satellite  space  stations:  changed  the 
license  term  for  temporary  fixed  earth 
stations;  and  adjusted  or  changed  the 
rules  concerning  minor  modifications 
and  basic  requirements  for  satellite 
serxdce  applications.  The  streamlined 
rules  also  resulted  in  the  creation  of 
a  new  application  form,  FCC  Form  312. 
Form  312  eliminated  from  the 
International  Bureau’s  use  of  the  FCC 
Form  493,  FCC  Form  430,  FCC  Form 
702,  and  FCC  Form  704.  Petitions  for 
Reconsideration  were  filed  in  this 
matter.  In  March  1997  the  Commission 
released  a  Public  Notice  concerning 
these  petitions,  which  are  presently 
pending  before  the  International 
Bureau. 

Timetable: 

Action  Date  FR  Cite 

NPRM  09/09/95  60  FR  46252 

R&O.  Recon  Pending  02/10/97  62  FR  5924 


Action  Date  FR  Cite 


Public  Notice/Petitions  03/26/97  62  FR  14430 
for  Recon 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Steven  Spaeth, 
Assistant  Division  Chief,  Federal 
Communications  Commission, 
International  Bureau,  445  12th  Street 
SW.,  Washington,  DC  20554 
Phone:  202  418-1539 
Fax:  202  418-0748 
Email:  steven.spaeth@fcc.gov 

RIN:  3060-AD70 


461.  ESTABLISHING  RULES  AND 
POLICIES  FOR  THE  USE  OF 
SPECTRUM  FOR  MOBILE  SATELLITE 
SERVICE  IN  THE  L-BAND  (IB  DOCKET 
NO.  96-132) 

Legal  Authority:  47  USC  154;  47  USC 
303;  47  USC  316;  47  USC  403 

Abstract:  The  Commission  has 
established  licensing  policies  to  govern 
mobile-satellite  services  (MSS)  in  the  L- 
band.  Specifically,  the  Commission  has 
modified  the  license  of  Motient 
Services,  Inc.  (Motient),  the  only  U.S. 
MSS  system  currently  authorized  to 
operate  in  the  L-band,  to  use  up  to  20 
megahertz  of  spectrum  across  the  entire 
L-band.  Previously,  Motient  was 
authorized  Only  to  operate  in  the  upper 
portion  of  the  L-band.  In  addition,  the 
Commission  has  adopted  and 
incorporated  into  part  25  of  the  rules 
specific  operational  parameters  and 


technical  requirements  to  ensure  the 
integrity  of  maritime  distress  and  safety 
communications  service  will  not  be 
compromised  by  MSS  operation  in  the 
lower  portion  of  the  L-band.  Petitions 
for  reconsideration  were  filed. 

Timetable: 

Action  Date  FR  Cite 

NPRM  06/18/96  61  FR  40772 

NPRM  Comment  09/23/96 

Period  End 

R&O  08/07/02  67  FR  51105 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Andrea  Kelly,  Chief, 
Policy  Branch,  Federal 
Communications  Commission, 
International  Bureau,  445  12th  Street 
SW.,  Washington,  DC  20554 
Phone:  202  418-7877 
Fax:  202  418-0748 
Email:  andrea.kelly@fcc.gov 

RIN:  3060-AF89 


462.  ESTABLISHMENT  OF  RULES 
AND  POLICIES  FOR  THE  DIGITAL 
AUDIO  RADIO  SATELLITE  SERVICE  IN 
THE  2310-2360  MHZ  FREQUENCY 
BAND  (IB  DOCKET  NO.  95-91;  GEN 
DOCKET  NO.  90-357) 

Legal  Authority:  47  USC  151;  47  USC 
151(i):  47  USC  154(j):  47  USC  157;  47 
USC  309(j) 

Abstract:  The  Commission  is  proposing 
rules  to  govern  satellite  digital  audio 
radio  services  (SDARS).  The 
Commission  adopted  service  rules  for 


71472 


Federal  Register / Vol.  73,  No.  227 /Monday,  November  24,  2008 /Unified  Agenda 


FCC— International  Bureau 


Long-Term  Actions 


SOARS  in  1997  and  sought  further 
comment  on  proposed  rules  governing 
the  use  of  complementary  terrestrial 
repeaters.  The  Commission  released  a 
second  further  notice  of  proposed 
rulemaking  in  January  2008  to  consider 
new  proposals  for  rules  governing 
terrestrial  repeaters  and  operations  of 
Wireless  Communications  Service 


(WCS)  devices  in 
band. 

the  2305- 

-2360  MHz 

Timetable: 

Action 

Date 

FR  Cite 

NPRM 

06/15/95 

60  FR  35166 

R&O 

03/11/97 

62  FR  11083 

FNPRM 

04/18/97 

62  FR  19095 

Second  FNPRM 

01/15/08 

73  FR  2437 

FNPRM  Comment 

03/17/08 

Period  End 


Next  Action  Undetemiined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Stephen  Duall, 
Attorney,  Federal  Communications 
Commission,  International  Bureau,  445 
12th  Street  SW.,  Washington,  DC  20554 
Phone:  202  418-1103 
Fax:  202  418-0748 
Email:  stephen.duall@fcc.gov 

RIN:  3060-AF93 


463.  ALLOCATE  &  DESIGNATE:  SPEC 
FOR  FIXED-SAT  SRV  (37.5-38.5, 

40.5- 41.5  &  48.2-50.2  GHZ  BANDS); 
ALLOCATE:  FIXED  &  MOBILE 

40.5- 42.5  GHZ;  WIRELESS  46.9-47 
GHZ;  GOV  OPER  37-38  &  40-40.5 
GHZ  (IB  DOCKET  NO.  97) 

Legal  Authority:  47  USC  I54(i):  47  USC 
301  and  302;  47  USC  303(e)  to  303(g); 
47  USC  303(r):  47  USC  304;  47  USC 
307 

Abstract:  This  item  adopts  a  plan  for 
non-government  operations  in  the  36.0- 
51.4  GHz  portion  of  the  V-band, 
establishing  priorities  for  different 
services  in  different  parts  of  this  band. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

04/04/97 

62  FR  16129 

R&O 

01/15/99 

64  FR  2585 

Correction 

02/08/99 

64  FR  6138 

Correction 

02/10/99 

64  FR  6565 

Notice  of  Petition  for 
Recon 

03/22/99 

64  FR  13796 

Order  on  Recon 

12/01/99 

FNPRM 

07/05/01 

66  FR  35399 

Second  R&O 

08/25/04 

69  FR  52198 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Sean  O’More,  Federal 
Communications  Commission, 
International  Bureau,  445  12th  Street 
SW.,  Washington,  DC  20554 
Phone:  202  418-2453 
Email:  sean.omore@fcc.gov 

RIN:  3060-AH23 


464.  SPACE  STATION  LICENSING 
REFORM  (IB  DOCKET  NO.  02-34) 

Legal  Authority:  47  USC  I54(i);  47  USC 
157;  47  USC  303(c);  47  USC  303(g);  . . . 

Abstract:  The  Commission  has  adopted 
a  Notice  of  Proposed  Rulemaking  to 
streamline  its  procedures  for  reviewing 
satellite  license  applications.  Currently, 
the  Commission  uses  processing  rounds 
to  review  those  applications.  In  a 
processing  round,  when  an  application 
is  filed,  the  International  Bureau 
(Bureau)  issues  a  public  notice 
establishing  a  cut-off  date  for  other 
mutually  exclusive  satellite 
applications,  and  then  considers  all 
those  applications  together.  In  cases 
where  sufficient  spectrum  to 
accommodate  all  the  applicants  is  not  ’ 
available,  the  Bureau  directs  the 
applicants  to  negotiate  a  mutually 
agreeable  solution.  Those  negotiations 
usually  take  a  long  time,  and  delay 
provision  of  satellite  services  to  the 
public. 

The  NPRM  invites  comment  on  two 
alternatives  for  expediting  the  satellite 
application  process.  One  alternative  is 
to  replace  the  processing  round 
procedure  with  a  “first-come,  first- 
served”  procedure  that  would  allow  the 
Bureau  to  issue  a  satellite  license  to 
the  first  party  filing  a  complete, 
acceptable  application.  The  other 
alternative  is  to  streamline  the 
processing  round  procedure  by 
adopting  one  or  more  of  the  following 
proposals:  (1)  Placing  a  time  limit  on 
negotiations;  (2)  establishing  criteria  to 
select  among  competing  applicants;  (3) 
dividing  the  available  spectrum  evenly 
among  the  applicants. 

In  the  First  Report  and  Order  in  this 
proceeding,  the  Commission 
determined  that  different  procedures 
were  better-suited  for  different  kinds  of 
satellite  applications.  For  most 
geostationary  orbit  (GSO)  satellite 
applications,  the  Commission  adopted 
a  first-come,  first-served  approach.  For 
most  non-geostationary  orbit  (NGSO) 
satellite  applications,  the  Commission 


adopted  a  procedure  in  which  the 
available  spectrum  is  divided  evenly 
among  the  qualified  applicants.  The 
Commission  also  adopted  measures  to 
discourage  applicants  ft-om  filing 
speculative  applications,  including  a 
bond  requirement,  payable  if  a  licensee 
misses  a  milestone.  The  bond  amounts 
originally  were  $5  million  for  each  GSO 
satellite,  and  $7.5  million  for  each 
NGSO  satellite  system.  These  were 
interim  amounts.  Concurrently  with  the 
First  Report  and  Order,  the  Commission 
adopted  an  FNPRM  to  determine 
whether  to  revise  the  bond  amounts  on 
a  long-term  basis. 

In  the  Second  Report  and  Order,  the 
Commission  adopted  a  streamlined 
procedure  for  certain  kinds  of  satellite 
license  modification  requests. 

In  the  Third  Report  and  Order  in  this 
proceeding,  the  Commission  adopted  a 
standardized  application  form  for 
satellite  licenses,  and  adopted  a 
mandatory  electronic  filing  requirement 
for  certain  satellite  applications. 

In  the  Fourth  Report  and  Order  in  this 
proceeding,  the  Commission  extended 
the  mandatory  electronic  filing 
requirement  to  all  satellite  applications. 

In  the  Fifth  Report  and  Order  in  this 
proceeding,  the  Commission  revised  the 
bond  amounts  based  on  the  record 
developed  in  response  to  FNPRM.  The 
bond  amounts  are  now  $3  million  for 
each  GSO  satellite,  and  $5  million  for 
each  NGSO  satellite  system. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

03/19/02 

67  FR  12498 

NPRM  Comment 

07/02/02 

Period  End 

Second  R&O  (Release  06/20/03 

68  FR  62247 

Date) 

Second  FNPRM 

07/08/03 

68  FR  53702 

(Release  Date) 

Third  R&O  (Release 

07/08/03 

68  FR  63994 

Date) 

FNPRM 

08/27/03 

68  FR  51546 

First  R&O 

08/27/03 

68  FR  51499 

FNPRM  Comment 

10/27/03 

Period  End 

Fourth  R&O  (Release 

04/16/04 

69  FR  67790 

Date) 

Fifth  R&O,  First  Order 

07/06/04 

69  FR  51586 

on  Recon  (Release 
Date) 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Steven  Spaeth, 
Assistant  Division  Chief,  Federal 
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Communications  Commission, 
International  Bureau,  445  12th  Street 
SW.,  Washington,  DC  20554 
Phone:  202  418-1539 
Fax:  202  418-0748 
Email:  steven.spaeth@fcc.gov 

PIN:  3060-AH98 


465.  MITIGATION  OF  ORBITAL 
DEBRIS  (IB  DOCKET  NO.  02-54) 

Legal  Authority:  47  USC  I54(i):  47  USC 
157(a);  47  USC  303(c):  47  USC  303(f) 
and  303(g);  47  USC  303(r) 

Abstract:  The  Commission  has  adopted 
rules  that  require  all  entities  seeking 
FCC  authorization  for  satellite  services 
to  address  orbital  dehris  mitigation  as 
part  of  their  application  for  FCC 
authorization.  Orbital  debris  consists  of 
artificial  objects  orbiting  the  Earth  that  - 
are  not  functional  spacecraft.  In 
addition,  the  Commission  established 
requirements  for  the  removal  of 
geo.stationary  spacecraft  from 
operational  orbits  at  the  end  of  their 
useful  lives  and  amended  the 
Commission’s  rules  regarding  orbit 
raising  maneuvers,  the  use  of  inclined 
orbits,  and  orbital  longitudinal 
tolerance  station^keeping  requirements. 
The  Commission  indicated  that  it  will 
seek  further  comment  on  the 
application  of  the  Commission’s 
longitudinal  tolerance  station-keeping 
requirements  for  Fixed-Satellite  space 
stations  to  space  stations  in  the  Mobile- 
Satellite  Service  and  remote  sensing 
services. 

Timetable: 

Action  Date  FR  Cite 


NPRM 

NPRM  Comment 
Period  End 
First  R&O 
Second  R&O 


05/03/02  67  FR  22376 
08/16/02 

08/27/03  68  FR  59127 
09/09/04  69  FR  54581 


Next  Action  Undetermined 


Regulatory  Flexibility  Analysis 
Required:  Yes 

'Agency  Contact:  Stephen  Duall, 
Attorney,  Federal  Communications 
Commission,  International  Bureau,  445 
12th  Street  SW.,  Washington,  DC  20554 
Phone:  202  418-1103 
Fax:  202  418-0748 
Email:  stephen.duall@fcc.gov 

RIN:  3060-AI06 


466.  AMENDMENT  OF  THE 
COMMISSION’S  RULES  (IB  DOCKET 
NO.  04-47)  ^  - 

Legal  Authority:  47  USC  34  to  39;  47 
USC  151;  47  USC  161;  47  USC  201  to 
205;  . . . 

Abstract:  FCC  amended  several  rules. 
Specifically,  FCC:  (1)  Amended  the 
procedures  for  discontinuing  an 
international  service;  (2)  allowed  U.S. 
carriers  to  resell  the  U.S.-inbound 
service  of  foreign  carriers;  and  (3) 
amended  the  submarine  cable  landing 
licensing  procedures  compliance  with 
the  Coastal  Zone  Management  Act  of 
1972.  The  North  American  Submarine 
Cable  Association  filed  a  petition  for 
reconsideration  regarding  the 
amendment  to  the  submarine  cable 
licensing  procedures. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 

NPRM  Comment 
Period  End 
R&O 

Petition  for  Recon 


03/22/04  69  FR  13276 
06/07/04 

09/25/07  72  FR  54363 
01/02/08  73FR187 


Next  Action  Undetermined 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  David  Krech, 
Attorney  Advisor,  Federal 
Communications  Commission, 
International  Bureau,  445  12th  Street 
SW.,  Washington,  DC  20554 
Phone:  202  418-1460 
Fax:  202  418-2824 
Email:  david.krech@fcc.gov 

RIN:  3060-A141 


467.  REPORTING  REQUIREMENTS 
FOR  U.S.  PROVIDERS  OF 
INTERNATIONAL 

TELECOMMUNICATIONS  SERVICES 
(IB  DOCKET  NO.  04-112) 

Legal  Authority:  47  USC  151;  47  USC 
154;  47  USC  161;  47  USC  201  to  205; 


Abstract:  FCC  is  reviewing  the 
reporting  requirements  to  which 
carriers  providing  U.S.  international 
services  are  subject  under  47  CFR  part 
43.  FCC  proposes  to  amend  47  CFR 
43.61  and  47  CFR  43.82  and  to  repeal 
47  CFR  43.53. 

Timetable: 

Action  Date  FR  Cite 

NPRM  04/12/04 


Action  Date  FR  Cite 


NPRM  Comment  08/23/04  69  FR  29676 
Period  End 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  David  Krech. 
Attorney  Advisor,  Federal 
.Communications  Commission, 
International  Bureau,  445  12th  Street 
SW.,  Washington,  DC  20554 
Phone:'  202  418-1460 
Fax:  202  418-2824 
Email:  david.krech@fcc.gov 

RIN:  3060-AI42 


468.  REVIEW  OF  THE  SPECTRUM 
SHARING  PLAN  AMONG 
NON-GEOSTATIONARY  SATELLITE 
ORBIT  MOBILE  SATELLITE  SERVICE 
SYSTEMS  IN  THE  1. 6/2.4  GHZ  BANDS 
(IB  DOCKET  NO.  02-364) 

Legal  Authority:  47  USC  151;  47  USC 
154;  47  USC  302(a);  47  USC  303(e);  ... 

Abstract:  This  docket  involves  the 
spectrum  sharing  plan  for  the  low  earth 
orbit  satellite  systems  in  the  1.6  GHz 
and  2.4  GHz  bands  (Big  LEOs).  In 
November  2007,  the  Commission 
resolved  the  1.6  GHz  spectrum  sharing 
plan  between  Globalstar  Inc.  and 
Iridium  Satellite  LLC,  whereby 
Globalstar  will  have  exclusive  MSS  use 
of  7.775  megahertz  of  spectrum  at  1610- 
1617.775  MHz,  Iridium  will  have 
exclusive  MSS  use  of  7.775  megahertz 
of  spectrum  at  1618.725-1626.5  MHz, 
and  the  two  Big  LEO  operators  will 
share  0.95  megahertz  of  spectrum  at 
1617.775-1618.725  MHz.  Separately,  in 
April  2006,  the  Commission  affirmed 
the  spectrum  sharing  plan  between 
Globalstar  and  the  fixed  and  mobile 
(except  aeronautical  mobile)  services  in 
the  2495-2500  MHz  band  in  order  to 
accommodate  the  relocation  of 
Broadband  Radio  Service  Channel  1  to 
the  2496-2502  MHz  band.  (Iridium  does 
not  operate  in  the  2.4  GHz  band.) 

Timetable: 


Action 

NPRM  ~~ 

R&O 

FNPRM 

Petitions  for  Recon 
First  Order  on  Recon 
Petitions  for  Further 
Recon 


Date  FR  Cite 

01/29/03  68  FR  33666 
08/09/04  69  FR  481 57 
08/09/04  69  FR  481 92 
10/12/04  69  FR  60626 
06/19/06  71  FR  35178 
07/27/06  71  FR  44029 
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Action  Date  FR  Cite 


Second  Order  on  1 2/1 3/07  72  FR  70807 
Recon  and  Second 
R&O 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Howard  Griboff, 
Deputy  Chief,  Federal  Communications 
Commission,  International  Biureau,  445 
12th  Street  SW.,  Washington,  DC  20554 
Phone:  202  418-0657 
Fax:  202  418-1414 
Email:  howard.griboff@fcc.gov 

RIN:  3060-AI44 


469.  AMENDMENT  OF  THE 
COMMISSION’S  RULES  TO 
ALLOCATE  SPECTRUM  AND  ADOPT 
SERVICE  RULES  AND  PROCEDURES 
TO  GOVERN  THE  USE  OF 
VEHICLE-MOUNTED  EARTH 
STATIONS  (IB  DOCKET  NO.  07-101) 
Legal  Authority:  47  USC  151;  47  USC 
154(i)  to  (j):  47  USC  157(a);  47  USC 
301;  47  USC  303  (c);  47  USC  303  (f); 

47  USC  303  (g):  47  USC  303  (r);  47 
USC  303  (y);  47  USC  308 

Abstract:  The  Commission  seeks 
comment  on  the  proposed  amendment 
of  parts  2  and  25  of  the  Commission’s 
rules  to  allocate  spectrum  for  use  with 
Vehicle-Mounted  Earth  Stations 
(VMES)  in  the  Fixed-Satellite  Service 
in  the  Ku-band  uplink  at  14.0-14.5  GHz 
and  Ku-band  downlink  11.72-12.2  GHz 
on  a  primary  basis,  and  in  the  extended 
Ku-band  downlink  at  10.95-11.2  GHz 
and  11.45-11.7  GHz  on  a  non-protected 
basis,  and  to  adopt  Ku-band  VMES 


licensing  and  service  rules  modeled  on 
the  FCC’s  rules  for  Ku-band  Earth 
Stations  on  Vessels  (ESVs).  The  record 
in  this  proceeding  will  provide  a  basis 
for  Commission  action  to  facilitate 
introduction  of  this  proposed  service. 

Timetable: 

Action  Date  FR  Cite 

NPRM  07/08/07  72  FR  39357 

NPRM  Comment  09/04/07 

Period  End 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes' 

Agency  Contact:  Howard  Griboff, 
Deputy  Chief,  Federal  Communications 
Commission,  International  Bureau,  445 
12th  Street  SW.,  Washington,  DC  20554 
Phone:  202  418-0657 
Fax:  202  418-1414 
Email:  howard.griboff@fcc.gov 

RIN:  3060-AI90 


Federal  Communications  Commission  (FCC)  Long-Term  Actions 

Media  Bureau 


470.  CABLE  TELEVISION  RATE 
REGULATION 

Legal  Authority:  47  USC  154;  47  USC 
543 

Abstract:  The  Commission  has  adopted 
rate  regulations  to  implement  section 
623  of  the  1992  Cable  Act  to  ensure 
that  cable  subscribers  nationwide  enjoy 
the  rates  that  would  be  charged  by 
cable  systems  operating  in  a 
competitive  environment. 
Reconsideration  was  requested.  The 
Fourteenth  Order  on  Reconsideration 
addresses  petitions  on  issues  governing 
regulated  services  by  cable  systems.  In 
a  subsequent  notice,  comment  was 
sought  on  recalibrating  the  competitive 
differential  between  rates  of  systems 
subject  to  effective  competition  and 
noncompetitive  systems.  In  addition, 
comment  was  sought  as  to  whether 
there  may  be  a  different  approach  to 
establish  reasonable  rates  on  the  basic 
service  tier. 

Timetable: 

Action  Date  FR  Cite 

NPRM  01/04/93  58FR48 

R&OandFNPRM  05/21/93  58  FR  29736 

MO&OandFNPRM  08/18/93  58  FR  43816 

Third  R&O  11/30/93  58  FR  63087 


Action  Date  FR  Cite  Action 


Date  FR  Cite 


Order  on  Recon, 
Fourth  R&O,  and 
Fifth  NPRM 
Third  Order  on  Recon 
Fifth  Order  on  Recon 
and  FNPRM 
Fourth  Order  on 
'  Recon 

Sixth  Order  on  Recon, 
Fifth  R&O,  and 
Seventh  NPRM 
Seventh  Order  on 
Recon 

Ninth  Order  on  Recon 
Eighth  Order  on 
Recon 

Sixth  R&O  and 
Eleventh  Order  on 
Recon 

Thirteenth  Order  on 
Recon 

Twelfth  Order  on 
Recon 

Tenth  Order  on  Recon 
Order  on  Recon  of  the 
First  R&O  and 
FNPRM 
MO&O 

Report  on  Cable 
Industry  Prices 
R&O 

Fourteenth  Order  on 
Recon 


04/15/94  59  FR  17943 

04/15/94  59  FR  17961 
10/13/94  59  FR  51869 

10/21/94  59  FR  531 13 

12/06/94  59  FR  62614 

01/25/95  60  FR  4863 

02/27/95  60  FR  10512 
03/17/95  60  FR  14373 

07/12/95  60  FR  35854 

10/05/95  60  FR  52106 

10/26/95  60  FR  54815 

04/08/96  61  FR  15388 
04/15/96  61  FR  16447 

02/12/97  62  FR  6491 
02/24/97  62  FR  8245 

03/31/97  62  FR  151 18 
10/15/97  62  FR  53572 


NPRM  and  Order  09/05/02  67  FR  56882 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  John  Norton,  Deputy 

Division  Chief,  Policy  Division,  Federal 

Communications  Commission,  Media 

Bureau,  445  12th  Street  SW., 

Washington,  DC  20554 

Phone:  202  418-7037 

TDD  Phone:  202  418-7172 

Fax:  202  418-1196 

Email:  john.norton@fcc.gov 

RIN:  3060-AF41 


471.  CABLE  TELEVISION  RATE 
REGULATION:  COST  OF  SERVICE 

Legal  Authority:  47  USC  154;  47  USC 
543 

Abstract:  The  Commission  has 
established  rules  pursuant  to  which 
cable  operators  may  set  rates  for 
regulated  cable  service  in  accordance 
with  traditional  cost-of-service 
principles,  as  modified  to  take  account 
of  unique  characteristics  of  the  cable 
industry.  In  the  latest  NPRM,  comment 
was  sought  on  rule  changes  that  may 
be  necessary  or  desirable  in  order  to 
account  for  changes  in  the  regulatory 
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process  resulting  from  the  end  of  the 
Commission’s  statutory  authority  to 
regulate  certain  tiers  of  cable 
programming  service. 

Timetable: 

Action  Date  FR  Cite 

NPRM  07/30/93  58  FR  40762 

R&O  04/15/94  59  FR  17975 

Second  NPRM  04/15/94  59  FR  18066 

MO&O  10/14/94  59  FR  52087 

Second  R&O/First  03/08/96  61  FR  9361 

Order  on 
Recon/FNPRM 

Correction  03/22/96  61  FR  1 1 749 

NPRM  and  Order  09/05/02  67  FR  56882 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  John  Norton,  Deputy 

Division  Chief,  Policy  Division,  Federal 

Communications  Commission,  Media 

Bureau,  445  12th  Street  SW., 

Washington,  DC  20554 

Phone:  202  418-7037 

TDD  Phone:  202  418-7172 

Fax:  202  418-1196 

Email:  john.norton@fcc.gov 

RIN:  3060-AF48 

472.  CABLE  HOME  WIRING 
Legal  Authority:  47  USC  544(i) 

Abstract:  On  October  6,  1997,  the  FCC 
adopted  a  Report  and  Order  and 
Second  Notice  of  Proposed  Rulemaking 
(FCC  97-376)  that  amends  its  cable 
inside  wiring  rules  to  enhance 
competition  in  the  video  distribution 
marketplace.  The  Second  FNPRM  seeks 
comment  on,  among  other  things, 
whether  there  are  circumstances  where 
the  FCC  should  adopt  restrictions  on 
exclusive  contracts  in  order  to  further 
promote  competition  in  the  multiple 
dwelling  unit  marketplace.  The  2nd 
Report  and  Order  addresses  multiple 
dwelling  units  when  the  occupant 
charges  video  service  providers.  In  the 
First  Order  on  Reconsideration  and  the 
Second  Report  and  Order,  the 
Commission  modified  its  rules  in  part. 
The  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit 
remanded  a  portion  of  the  Commission 
decision  back  to  the  Commission  for 
further  consideration.  In  September 
2004,  the  Commission  issued  an 
FNPRM  in  response  to  the  courts 
decision.  The  subsequent  Report  and 
Order  and  Declaratory  Ruling 
concluded  that  cable  wiring  behind 


sheet  rock  is  physically  inaccessible  for 
determining  the  demarcation  point. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/17/92  57  FR  54209 

R&O  03/02/93  58  FR  11970 

NPRM  02/01/96'  61  FR  3657 

First  Order  on  Recon  02/1 6/96  61  FR  621 0 
&  FNPRM 

FNPRM  09/03/97  62  FR  46453 

R&O  and  Second  11/14/97  62  FR  601 65 
FNPRM 

First  Order  on  Recon  03/21/03  68  FR  1 3850 
and  Second  R&O 

FNPRM  10/15/04  69  FR  61 193 

R&O  and  Declaratory  08/30/07  72  FR  50074 
Ruling 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  John  Norton,  Deputy 

Division  Chief,  Policy  Division,  Federal 

Communications  Commission,  Media 

Bureau,  445  12th  Street  SW., 

Washington,  DC  20554 

Phone:  202  418-7037 

TDD  Phone:  202  418-7172 

Fax:  202  418-1196 

Email:  john.norton@fcc.gov 

RIN:  3060-AG02 

473.  COMPETITIVE  AVAILABILITY  OF 
NAVIGATION  DEVICES  (CS  DOCKET 
NO.  97-80) 

Legal  Authority:  47  USC  549 

Abstract:  The  Commission  has  adopted 
rules  to  address  the  mandate  expressed 
in  section  629  of  the  Communications 
Act  to  ensure  the  commercial 
availability  of  “navigation  devices,”  the 
equipment  used  to  access  video 
programming  and  other  services  from 
multichannel  video  programming 
systems. 

Specifically,  in  1998,  the  Commission 
required  MVPDs  to  make  available  by 
July  1,  2000,  a  security  element 
separate  from  the  basic  navigation 
device  (e.g.,  cable  set-top  boxes,  digital 
video  recorders,  and  television 
receivers  with  navigation  capabilities). 
The  separation  of  the  security  element 
from  the  host  device  required  by  this 
rule  (referred  to  as  the  “integration 
ban”)  was  designed  to  enable 
unafhliated  manufacturers,  retailers, 
and  other  vendors  to  commercially 
market  host  devices  while  allowing 
MVPDs  to  retain  control  over  their 
system  security.  MVPDs  were  permitted 
to  continue  providing  equipment  with 


integrated  security  until  January  1, 

2005,  so  long  as  modular  security 
components,  known  as  point-of- 
deployment  modules,  were  also  made 
available  for  use  with  host  devices 
obtained  through  retail  outlets.  In  April 
2003,  in  response  to  requests  from 
cable  operators,  the  Commission 
extended  the  effective  date  of  the 
integration  ban  until  July  1,  2006. 

Then,  in  2005,  again  at  the  urging  of 
cable  operators,  the  Commission 
extended  that  date  until  July  1,  2007. 
Also,  in  this  proceeding,  in  April  2003, 
the  Commission  adopted  unidirectional 
“plug  and  play”  rules,  to  govern 
compatibility  between  MVPDs  and 
navigation  devices  manufactured  by 
consumer  electronics  manufacturers  not 
affiliated  with  cable  operators.  In  June 
2007,  the  Commission  solicited 
comment  on  proposed  standards  to 
ensure  bidirectional  compatibility  of 
cable  television  systems  and  consumer 
electronics  equipment. 

Timetable: 

Action  Date  FR  Cite 

NPRM  03/05/97  62  FR  10011 

R&O  07/15/98  63  FR  38089 

Order  on  Recon  06/02/99  64  FR  29599 

FNPRM  &  Declaratory  09/28/00  65  FR  58255 

Ruling 

FNPRM  01/16/03  68  FR  2278 

Orderand  FNPRM  06/17/03  68  FR  35818 

Second  R&O  11/28/03  68  FR  66728 

FNPRM  11/28/03  68  FR  66776 

Order  on  Recon  01/28/04  69  FR  4081 

Second  R&O  06/22/05  70  FR  36040 

Third  FNPRM  07/25/07  72  FR  40818 

Next  Action  Undetermined 
Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Brendan  Murray, 
Attorney  Advisor,  Policy  Division, 
Federal  Communications  Commission, 
Media  Bureau,  445  12th  Street  SW., 
Washington,  DC  20554 
Phone:  202  418-1573 
Email:  brendan.murray@fcc.gov 

RIN:  3060-AG28 

474.  CABLE  HORIZONTAL  AND 
VERTICAL  OWNERSHIP  LIMITS  (MM 
DOCKET  NO.  92-264) 

Legal  Authority:  47  USC  151;  47  USC 
154;  47  USC  303;  47  USC  533 

Abstract:  Section  613  of  the 
Communications  Act  requires  the 
Commission  to  “prescribe  rules  and 
regulations  establishing  reasonable 
limits  on  the  number  of  cable 
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subscribers  a  person  is  authorized  to 
reach  through  cable  systems  owned  by 
such  person,  or  in  which  such  person 
has  an  attributable  interest.”  On 
October  8,  1999,  the  Commission 
issued  a  Third  Report  and  Order,  FCC 
99-289,  in  this  matter.  The  Commission 
revised  the  horizontal  ownership  rules 
as  follows:  (1)  All  multichannel  video 
subscribers  will  be  counted  when 
calculating  the  30  percent  ownership 
limit;  (2)  actual  subscriber  numbers, 
rather  than  potential  subscriber 
numbers,  will  be  used  for  calculating 
an  owner’s  share;  and  (3)  the  minority 
exception  which  allowed  a  35  percent 
ownership  limit  for  minority-owned 
entities  under  certain  circumstances 
was  eliminated.  On  March  2,  2001,  the 
District  of  Columbia  Circuit  Court 
reversed  and  remanded  the  cable 
horizontal  and  vertical  limits,  as  well 
as  two  aspects  of  the  attribution  rules 
used  to  determine  compliance  with 
these  limits.  (Time  Warner 
Entertainment  Co.  v.  FCC,  240  F.3d 
1126  (DC  cir.  2001)).  Pursuant  to  the 
court’s  remand,  the  Commission 
solicited  comment  in  a  Further  Notice 
of  Proposed  Rulemaking  (September 
2001)  and  a  Second  Further  Notice  of 
Proposed  Rulemaking. 

In  the  Fourth  Report  &  Order,  the 
Commission  set  the  cable  horizontal 
ownership  limit  at  30  percent.  In  the 
accompanying  Further  Notice  of 
Proposed  Rulemaking,  comment  was 
sought  on  issues  regarding  the  cable 
attribution  rules  and  appropriate 
channel  occupancy  limits. 

Timetable: 

Action  Date  FR  Cite 

Second  MO&O  on  07/14/98  63  FR  37790 

Recon  and  FNPRM 

Third  R&O  12/01/99  64  FR  67198 

Order  on  Recon  03/08/00  65  FR  12135 

MO&O  06/08/00  65  FR  36382 

FNPRM  10/11/01  66  FR  51905 

Second  FNPRM  06/18/05  70  FR  33680 

Fourth  R&O  and  02/29/08  73  FR  11 048 

FNPRM 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Royce  Sherlock, 
Chief,  Industry  Analysis  Division, 
Federal  Communications  Commission, 
445  12th  Street  SW.,  Washington,  DC 
20554 

Phone:  202  418-7030 
Fax:  202  418-1196 


Email:  rsherlock@fcc.gov 
RIN:  3060-AH09 

475.  DIGITAL  AUDIO  BROADCASTING 
SYSTEMS  (MM  DOCKET  NO.  99-325) 

Legal  Authority:  47  USC  154;  47  USC 
303 

Abstract:  The  rulemaking  proceeding 
was  initiated  to  foster  the  development 
and  implementation  of  terrestrial  digital 
audio  broadcasting  (DAB).  The 
transition  to  DAB  promises  the  benefits 
that  have  generally  accompanied 
digitalization — ^better  audio  fidelity, 
more  robust  transmission  systems,  and 
the  possibility  of  new  auxiliary 
services.  In  the  First  Report  and  Order, 
the  Commission  selected  in-band,  on- 
channel  as  the  technology  that  will 
permit  AM  and  FM  radio  broadcasters 
to  introduce  digital  operations. 
Consideration  of  formal  standard¬ 
setting  procedures  and  related 
broadcasting  licensing  and  service  rule 
changes  are  addressed  in  a  Further 
Notice  of  Proposed  Rulemaking. 

Further  technical  guidance  is  provided 
in  a  Second  Report  and  Order. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/09/99  64  FR  61054 

First  R&O  12/23/02  67  FR  78193 

FNPRM  and  NOl  05/14/04  69  FR  27815 

Second  R&O  08/15/07  72  FR  4571 2 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Peter  Doyle,  Chief, 
Audio  Division,  Federal 
Communications  Commission,  Media 
Bureau,  445  12th  Street  SW., 
Washington,  DC  20554 
Phone:  202  418-2700 
Email;  peter.doyle@fcc.gov 

RIN:  3060-AH40 

476.  SECOND  PERIODIC  REVIEW  OF 
RULES  AND  POLICIES  AFFECTING 
THE  CONVERSION  TO  DTV 

Legal  Authority:  47  USC  4(i)  and  4(j); 
47  USC  303(r);  47  USC  307;  47  USC 
309;  47  USC  336 

Abstract:  On  January  18,  2001,  the 
Commission  adopted  a  Report  and 
Order  (R&O)  and  Further  Notice  of 
Proposed  Rulemaking,  addressing  a 
number  of*  issues  related  to  the 
conversion  of  the  nation’s  broadcast 
television  system  from  analog  to  digital 


television.  The  Second  Report  and 
Order  resolved  several  major  technical 
issues  including  the  issue  of  receiver 
performance  standards,  DTV  tuners, 
and  revisions  to  certain  components  of 
the  DTV  transmission  standard.  A 
subsequent  NPRM  commenced  the 
Commission’s  second  periodic  review 
of  the  progress  of  the  digital  television 
conversion.  The  resulting  R&O  adopted 
a  multi-step  process  to  create  a  new 
DTV  table  of  allotments  and 
authorizations.  Also  in  the  R&O,  the 
Commission  adopted  replication  and 
maximization  deadlines  for  DTV 
broadcasters  and  updated  rules  in 
recognition  revisions  to  broadcast 
transmission  standards. 

The  Second  R&O  adopts  disclosure 
requirements  for  televisions  that  do  riot 
include  a  digital  tuner. 

Timetable: 

Action  Date  FR  Cite 

NPRM  03/23/00  65  FR  15600 

R&O  02/13/01  66  FR  9973 

MO&O  12/18/01  66  FR  65122 

Third  MO&O  and  10/02/02  67  FR  61816 

Order  on  Recon 

Second  R&O  and  10/11/02  67  FR  63290 

Second  MO&O 

NPRM  02/18/03  68  FR  7737 

R&O  10/04/04  69  FR  59500 

Second  R&O  05/10/07  72  FR  26554 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Eloise  Gore,  Associate 
Bureau  Chief,  Federal  Communications 
Commission,  Media  Bureau,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone;  202  418-1066 
TDD  Phone:  202  418-7172 
Fax:  202  418-1069 
Email:  eloise.gore@fcc.gov 
RIN:  3060-AH54 

477.  DIRECT  BROADCAST  PUBLIC 
INTEREST  OBLIGATIONS  (MM 
DOCKET  NO.  93-25) 

Legal  Authority:  47  USC  335 
Abstract:  The  Commission  adopted 
rules  in  1998  that  implement  section 
25  of  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of 
1992,  as  codified  at  section  335  of  the 
Communications  Act  of  1934.  Section 
335  directs  the  Commission  to  impose 
certain  public  interest  obligations  on 
direct  broadcast  satellite  providers. 
Several  petitions  for  reconsideration  are 
pending. 
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to  digital  broadcasting.  The  Report  and 
Order  adopts  definitions  and 
permissible  use  provisions  for  digital 
TV  translator  and  LPTV  stations. 
Petitions  for  reconsideration  of  the 
Report  and  Order  are  pending 
resolution. 

Timetable: 

Action  Date  FR  Cite 

NPRM  09/26/03  68  FR  55566 

R&O  11/29/04  69  FR  69325 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Keith  Larson,  Chief 
Engineer,  Media  Bureau,  Federal 
Communications  Commission,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-2607 
Email:  keith.larson@fcc.gov 

RIN:  3060-AI38 


482.  JOINT  SALES  AGREEMENTS  IN 
LOCAL  TELEVISION  MARKETS  (MB 
DOCKET  NO.  04-256) 

Legal  Authority:  47  USC  151  to  152(a); 
47  USC  154(i);  47  USC  303;  . . . 

Abstract:  A  joint  sales  agreement  (JSA) 
is  an  agreement  with  a  licensee  of  a 
brokered  station  that  authorizes  a 
broker  to  sell  some  or  all  of  the 
advertising  time  for  the  brokered 
station  in  return  for  a  fee  or  percentage 
of  revenues  paid  to  the  licensee.  The 
Commission  has  sought  comment  on 
whether  TV  JSAs  should  be  attributed 
for  purposes  of  determining  compliance 
with  the  Commission’s  multiple 
ownership  rules. 

Timetable: 

Action  Date  FR  Cite 

NPRM  08/26/04  69  FR  52464 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Debra  Sabourin, 
Attorney  Advisor,  Federal 
Communications  Commission,  Mass 
Media  Bureau,  445  12th  Street  SW., 
Washington,  DC  20554 
Phone:  202  418-2130 
Email:  debra.sabourin@fcc.gov 

RIN:  3060-AI55 


483.  SIGNIFICANTLY  VIEWED 
OUT-OF-MARKET  BROADCAST 
STATIONS  (MB  DOCKET  NO.  05-49) 

Legal  Authority:  47  USC  151;  47  USC 
154(i)  and  154(j);  47  USC  340 

Abstract:  Section  202  of  the  Satellite 
Home  Viewer  Extension  and 
Reauthorization  Act  of  2004  creates 
section  340  of  the  Communications  Act, 
which  provides  satellite  carries  with 
the  authority  to  offer  Commission 
determined  “significantly  viewed” 
signals  of  out-of-market  broadcast 
stations  to  subscribers.  In  the  NPRM, 
comment  was  sought  on 
implementation  of  section  340.  The 
resulting  Report  and  Order  adopted  a 
list  of  significantly  viewed  stations  and 
procedures  for  stations  to  petition  the 
Commission  for  inclusion  on  the  list. 

Timetable: 

Action  Date  FR  Cite 

NPRM  03/08/05  70  FR  11314 

R&O  12/27/05  70  FR  76504 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Evan  Baranoff, 
Attorney,  Policy  Division,  Federal . 
Communications  Commission,  Media 
Bureau,  445  12th  Street  SW., 
Washington,  DC  20554 
Phone:  202  418-2120 
Email:  evan.baranoff@fcc.gov 

RIN:  3060-A156 


484.  REVISION  OF  PROCEDURES 
GOVERNING  AMENDMENTS  TO  FM 
TABLE  OF  ALLOTMENTS  AND 
CHANGES  OF  COMMUNITY  OF 
LICENSE  IN  THE  RADIO  BROADCAST 
SERVICES  (MB  DOCKET  NO.  05-210) 

Legal  Authority:  47  USC  154;  47  USC 
303 

Abstract:  The  rulemaking  was  initiated 
to  reduce  backlog  in,  and  streamline, 
the  FM  allotment  procedures  and,  to 
a  lesser  extent,  streamline  certain 
procedures  pertaining  to  AM 
applications.  Although  the  Commission 
has  made  important  changes  to 
streamline  the  processing  of  radio 
broadcast  applications,  the  basic 
procedures  for  amending  the  Table 
have  not  changed  since  1982.  The 
Notice  seeks  comment  on  a  number  of 
specific  rule  and  procedural  changes  in 
the  handling  of  FM  and  AM 
applications  and  rulemaking  petitions 
to  amend  the  Table.  In  the  area  of 


applications  procedures,  the  Notice 
seeks  comments  on  various  proposals 
designed  to  encourage  only  bona  fide 
proponents  to  submit  petitions  and  to 
limit  the  complexity  of  such  petitions. 
If  these  changes  are  adopted,  it  will 
expedite  the  approval  and 
implementation  on  new  and  upgraded 
radio  service  to  the  public.  The  Report 
and  Order  adopted  the  proposals  from 
the  notice. 

Timetable: 

Action  Date  FR  Cite 

NPRM  06/22/05  70  FR  44537 

NPRM  Comment  1 0/03/05 

Period  End 

R&O  12/20/06  71  FR  76208 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Tom  Nessinger, 
Attorney  Advisor,  Federal 
Communications  Commission,  Media 
Bureau,  445  12th  Street  SW., 
Washington,  DC  20554 
Phone:  202  418-2709 
Email;  thomas.nessinger@fcc.gov 

RIN:  3060-AI63 


485.  DIGITAL  TELEVISION 
DISTRIBUTED  TRANSMISSION 
SYSTEM  TECHNOLOGIES  (MB 
DOCKET  NO.  05-312) 

Legal  Authority:  47  USC  151;  47  USC 
154(i)  to  154(1);  47  USC  157;  47  USC 
301;  ... 

Abstract:  A  digital  television 
transmission  system  (DTS)  employs 
multiple  synchronized  transmitters 
spread  around  a  station’s  service  area. 
Such  distributed  transmitters  fill  in 
unserved  areas  in  the  parent  station’s 
coverage  area.  The  notice  of  proposed 
rulemaking  examines  issues  related  to 
the  use  of  DTS  and  proposes  rules  for 
future  DTS  operation. 

Timetable: 

Action  Date  FR  Cite 

NPRM  12/07/05  70  FR  72763 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Evan  Baranoff, 
Attorney,  Policy  Division,  Federal 
Communications  Commission,  Media 
Bureau,  445  12th  Street  SW., 
Washington,  DC  20554 
Phone:  202  418-2120 
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Email:  evan.baranoff@fcc.gov 
PIN:  3060-AI68 

486.  IMPLEMENTATION  OF  THE 
CABLE  COMMUNICATIONS  POLICY 
ACT  OF  1984  AS  AMENDED  BY  THE 
CABLE  TELEVISION  CONSUMER 
PROTECTION  AND  COMPETITION 
ACT  OF  1992 

Legal  Authority:  47  USC  151;  47  USC 
154{i);  47  USC  541(a)(1):  47  USC  556(c) 

Abstract:  Section  621(a)(1)  of  the 
Communications  Act  of  1934,  as 
amended,  states  in  relevant  part  that  “a 
franchising  authority  . .  .may  not 
unreasonably  refuse  to  award  an 
additional  competitive  franchise.”  The 
Notice  of  Proposed  Rulemaking  (Notice) 
solicits  comment  on  implementation  of 
section  621(a)(l)’s  directive,  and 
whether  the  franchising  process 
unreasonably  impedes  the  achievement 
of  the  interrelated  Federal  goals  of 
enhanced  cable  competition  and 
accelerated  broadband  deployment  and, 
if  so,  how  the  Commission  should  act 
to  address  that  problem. 

The  subsequent  Report  and  Order 
found  that  certain  actions  by  local 
franchising  authorities  constitute  an 
unreasonable  refusal  to  award  a 
competitive  franchise  within  the 
meaning  of  section  621(a)(1).  The  item 
included  a  Further  Notice  of  Proposed 
Rulemaking  seeking  comment  on  how 
the  findings  should  affect  existing 
franchises. 

In  the  Second  Report  and  Order,  a 
number  of  the  rules  promulgated  in  this 
docket  are  extended  to  incumbent  cable 
operators. 

Timetable: 

Action  Date  FR  Cite 

NPRM  12/19/05  70  FR  73973 

R&OandFNPRM  03/21/07  72  FR  13230 

Second  R&O  11/23/07  72  FR  65670 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Holly  Saurer, 

Attorney  Advisor,  Policy  Division, 

Federal  Communications  Commission, 

Media  Bureau,  445  12th  Street  SW., 

Washington,  DC  20554 

Phone:  202  418-7283 

Fax:  202  418-1069 

Email:  holly.saurer@fcc.gov 

RIN:  3060-AI69 


487.  PROGRAM  ACCESS  RULES— 
SUNSET  OF  EXCLUSIVE  CONTRACTS 
PROHIBITION  &  EXAMINATION  OF 
PROGRAMMING  TYING 
ARRANGEMENTS;  (MB  DOCKET  NOS. 
07-29,  07-198) 

Legal  Authority:  47  USC  548 

Abstract:  The  program  access 
provisions  of  the  Communications  Act 
(section  628)  generally  prohibit 
exclusive  contracts  for  satellite 
delivered  programming  between 
programmers  in  which  a  cable  operator 
has  an  attributable  interest  (vertically 
integrated  programmers)  and  cable 
operators.  This  limitation  was  set  to 
expire  on  October  5,  2007,  unless 
circumstances  in  the  video 
programming  marketplace  indicate  that 
an  extension  of  the  prohibition 
continues  “to  be  necessary  to  preserve 
and  protect  competition  and  diversity 
in  tbe  distribution  of  video 
programming."  The  proceeding 
undertakes  the  required  review.  The 
Report  and  Order  concluded  the 
prohibition  continues  to  be  necessary, 
and  accordingly,  retained  it  until 
October  5,  2012.  The  accompanying 
Notice  of  Proposed  Rulemaking  sought 
comment  on  revisions  to  the 
Commission’s  program  access  and 
retransmission  consent  rules. 

Timetable: 

Action  Date  FR  Cite 

NPRM  03/01/07  72  FR  9289 

R&O  10/04/07  72  FR  56645 

NPRM  10/31/07  72  FR  61590 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  David  Konczal, 
Federal  Communications  Commission, 
Media  Bureau,  445  12th  Street  SW., 
Washington,  DC  20554 
Phone:  202  418-2228 
Email:  david.konczal@fcc.gov 

RIN:  3060-AI87 


488.  THIRD  PERIODIC  REVIEW  OF 
THE  COMMISSION’S  RULES  AND 
POLICIES  AFFECTING  THE 
CONVERSION  TO  DIGITAL 
TELEVISION  (MB  DOCKET  NO.  07-91) 

Legal  Authority:  47  USC  151;  47  USC 
154(i):  47  USC  154(j):  47  USC  301  to 
303;  47  USC  307  to  309;  47  USC  312; 
47  USC  316;  47  USC  318  and  319;  47 
USC  324  and  325;  47  USC  336  and  337 


Abstract:  Congress  has  mandated  that 
after  February  17,  2009,  full-power 
broadcast  stations  must  transmit  only 
in  digital  signals,  and  may  no  longer 
transmit  analog  signals.  This 
proceeding  is  the  Commission’s  third 
periodic  review  of  the  transition  of  the 
nation’s  broadcast  television  system 
from  analog  to  digital  television  (DTV). 
The  Commission  conducts  these 
periodic  reviews  in  order  to  assess  the 
progress  of  the  transition  and  make  any 
necessary  adjustments  to  the 
Commission’s  rules  and  policies  to 
facilitate  the  introduction  of  DTV 
service  and  the  recovery  of  spectrum 
at  the  end  of  the  transition.  In  this 
review,  the  Commission  considers  how 
to  ensure  that  broadcasters  complete 
construction  of  their  final  post¬ 
transition  (digital)  facilities  by  the 
statutory  deadline. 

Timetable: 

Action  Date  FR  Cite 

NPRM  07/09/07  72  FR  37310 

R&O  (released)  01/30/07 

Order  on  Clarification  07/10/08  73  FR  39623 

Next  Action  Undetermined 

Regulatory  Flexibility  Anaiysis 
Required:  Yes 

Agency  Contact:  Evan  Baranoff, 
Attorney,  Policy  Division,  Federal 
Communications  Commission,  Media 
Bureau,  445  12th  Street  SW., 
Washington,  DC  20554 
Phone:  202  418-2120 
Email:  evan.baranoff@fcc.gov 

RIN:  3060-AI89 


489.  DTV  CONSUMER  EDUCATION 
INITIATIVE  (MB  DOCKET  NO.  07-148) 

Legal  Authority:  47  USC  154(i);  47  USC 
303(r):  47  USC  335  and  336 
Abstract:  Congress  has  mandated  that 
after  February  17,  2009,  full-power 
broadcast  stations  must  transmit  only 
in  digital  signals,  and  may  no  longer 
transmit  analog  signals.  From  the 
beginning  of  the  digital  transition,  the 
Commission  has  been  committed  to 
working  with  representatives  from 
industry,  public  interest  groups,  and 
Congress  to  make  the  significant 
benefits  of  digital  broadcasting 
available  to  the  public.  The  digital 
transition  will  make  valuable  spectrums 
available  for  both  public  safety  uses 
and  expanded  wireless  competition  and 
innovation.  It  will  also  provide 
consumers  with  better  quality 
television  picture  and  sound,  and  make 
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new  services  available  through 
multicasting.  These  innovations, 
however,  are  dependent  upon 
widespread  consumer  understanding  of 
the  benefits  and  the  mechanics  of  the 
transition.  While  the  Commission  has 
been  engaged  in  various  DTV  outreach 
efforts,  this  proceeding  was  initiated  to 
seek  public  comment  on  whether  there 
are  additional  steps  relating  to 
consumer  education  about  the  digital 
transition  which  the  Commission 
should  take. 

Timetable: 

Action  Date  FR  Cite 

NPRM  08/16/07  72  FR  4601 4 

NPRM  Comment  09/1 7/07 

Period  End 

R&O  03/24/08  73  FR  15431 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Lyle  Elder,  Policy 
Division,  Media  Bureau,  Federal 
Communications  Commission,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-2120 
Email:  lyle.elder@fcc.gov 

RIN:  3060-AI96 


490.  BROADCAST  LOCALISM  (MB 
DOCKET  NO.  04-233) 

Legal  Authority:  47  USC  I54(i):  47  USC 
303;  47  USC  532;  47  USC  536 

Abstract:'  The  concept  of  localism  has 
been  a  cornerstone  of  broadcast 
regulation.  The  Commission  has 
consistently  held  that  as  temporary 
trustee  of  the  public’s  airwaves, 
broadcasters  are  obligated  to  operate 
their  stations  to  serve  the  public 
interest.  Specifically,  broadcasters  are 
required  to  air  programming  responsive 
to  the  needs  and  issues  of  the  people 
in  their  licensed  communities.  The 
Commission  opened  this  proceeding  to 
seek  input  on  a  number  of  issues 
related  to  broadcast  localism. 

Timetable: 

Action  Date  FR  Cite 

NPRM  02/13/08  73  FR  8255 

NPRM  Comment  03/14/08 

Period  End 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  William  Freedman, 
Associate  Chief,  Media  Bureau,  Federal 


Communications  Commission,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-1415 
Email:  william.freedman@fcc.gov 

RIN:  3060-AJ04 


491.  •  CREATING  A  LOW  POWER 
RADIO  SERVICE  (MM  DOCKET  NO. 
99-25) 

Legal  Authority:  47  USC  151  to  152; 

47  USC  154(i):  47  USC  303;  47  USC 
403;  47  USC  405 

Abstract:  This  proceeding  was  initiated 
to  establish  a  new  noncommercial 
educational  low  power  FM  radio 
service  for  non-profit  community 
organizations  and  public  safety  entities. 
In  January  2000,  the  Commission 
adopted  a  Report  and  Order 
establishing  two  classes  of  LPFM 
stations,  100  watt  (LPIQO)  and  10  watt 
(LPIO)  facilities,  with  service  radii  of 
approximately  3.5  miles  and  1-2  miles, 
respectively.  The  Report  and  Order  also 
established  ownership  and  eligibility 
rules  for  the  LPFM  service.  The 
Commission  generally  restricted 
ownership  to  entities  with  no 
attributable  interest  in  any  other 
broadcast  station  or  other  media.  To 
choose  among  entities  filing  mutually 
exclusive  applications  for  LPFM 
licenses,  the  Commission  established  a 
point  system  favoring  local  ownership 
and  locally-originated  programming. 

The  Report  and  Order  imposed 
separation  requirements  for  LPFM  with 
respect  to  full  power  stations  operating 
on  CO-,  first-  and  second-adjacent  and 
intermediate  frequency  (IF)  channels.  In 
December  2000,  legislation  was  enacted 
that  required  the  Commission  to  modify 
its  rules  to  (i)  prescribe  LPFM  station 
third-adjacent  channel  interference 
protection  standards  and  (ii)  prohibit 
any  applicant  from  obtaining  an  LPFM 
station  license  if  the  applicant 
previously  has  engaged  in  the 
unlicensed  operation  of  a  station.  In 
March  2001,  the  Commission  adopted 
a  Second  Report  and  Order 
implementing  this  statute. 

In  a  Further  Notice  issued  in  2005,  the 
Commission  reexamined  some  of  its 
rules  governing  the  LPFM  service, 
noting  that  the  rules  may  adjustment 
in  order  to  ensure  that  the  Commission 
maximizes  the  value  of  the  LPFM 
service  without  harming  the  interests  of 
full-power  FM  stations  or  other 
Commission  licensees.  The  Commission 
sought  comment  on  a  number  of  issues 


with  respect  to  LPFM  ownership 
restrictions  and  eligibility. 

The  Third  Report  and  Order  resolves 
issues  raised  in  the  Further  Notice.  The 
accompanying  Second  Further  Notice 
of  Proposed  Rulemaking  considers  rule 
changes  to  avoid  the  potential  loss  of 
LPFM  stations. 


Timetable: 


Action 

Date 

FR  Cite 

NPRM 

12/16/99 

64  FR  2577 

R&O 

02/15/00 

65  FR7616 

MO&O  and  Order  on 

11/09/00 

65  FR  67289 

Recon 

Second  R&O 

05/10/01 

66  FR 

23861 1 

Second  Order  on 

07/07/05 

70  FR  3918 

Recon  and  FNPRM 

Third  R&O  and 

01/17/08 

73  FR  3202 

Second  FNPRM 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Peter  Doyle,  Chief, 
Audio  Division,  Federal 
Communications  Commission,  Media 
Bureau,  445  12th  Street  SW., 
Washington,  DC  20554 
Phone:  202  418-2700 
Email:  peter.doyle@fcc.gov 

RIN:  3060-AJ07 


492.  •  SPONSORSHIP 
IDENTIFICATION  RULES  AND 
EMBEDDED  ADVERTISING  (MB 
DOCKET  NO.  08-90) 

Legal  Authority:  47  USC  154(i);  47  USC 
154(j);  47  USC  303(r);  47  USC  303(a); 

47  USC  317;  47  USC  405;  47  USC  508 

Abstract:  The  Commission  undertook 
this  proceeding  to  seek  comment  on  the 
relationship  between  the  Commission’s 
sponsorship  identification  rules  and  the 
increasing  reliance  on  industry  by 
embedded  advertising  techniques.  Due 
to  recent  technological  changes  that 
allow  consumers  to  more  easily  bypass 
traditional  commercial  content,  content 
providers  may  be  turning  to  more 
subtle  and  sophisticated  means  of 
incorporating  commercial  messages  into 
programming.  The  NPRM  will  seek  to 
determine  how  embedded  advertising 
affects  the  efficacy  of  the  sponsorship 
identification  rules  in  protecting  the 
public’s  right  to  know  who  is  paying 
to  air  commercials  or  other 
programming  matter  on  broadcast 
outlets  and  cable  television  systems. 
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Timetable: 

Action  Date  FR  Cite 

NPRM&NOI  07/24/08  73  FR  431 94 

NPRM  Comment  09/22/08 

Period  End 

Next  Action  Undetermined 


Regulatory  Flexibility.Analysis 
Required:  Yes 

Agency  Contact:  Brendan  Murray, 
Attorney  Advisor,  Policy  Division, 
Federal  Communications  Commission, 


Media  Bureau,  445  12th  Street  SW., 
Washington,  DC  20554 
Phone:  202  418-1573 
Email:  brendan.murray@fcc.gov 

RIN:  3060-AJ10 


Federal  Communications  Commission  (FCC)  Long-Term  Actions 

Office  of  Managing  Director 


493.  ASSESSMENT  AND  COLLECTION 
OF  REGULATORY  FEES 

Legal  Authority:  47  USC  159 

Abstract:  Section  9  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  159,  requires  the 
FCC  to  recover  the  cost  of  its  activities 
by  assessing  and  collecting  annual 
regulatory  fees  from  beneficiaries  of  the 
activities. 


Timetable: 

Action 

Date 

FR  Cite 

NPRM 

04/06/06 

71  FR  17410 

R&O 

08/02/06 

71  FR  43842 

NPRM 

05/02/07 

72  FR  20213 

R&O  and  FNPRM 

08/16/07 

72  FR  46010 

NPRM 

05/28/08 

73  FR  30563 

R&O  and  FNPRM 

08/26/08 

73  FR  50201 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Mika  Savir,  Attorney, 
Federal  Communications  Commission, 
Office  of  the  Managing  Director,  445 
12th  Street  SW.,  Washington,  DC  20554 
Phone:  202  418-0384 
Email:  mika.savir@fcc.gov 

RIN:  3060-AI79 


Federal  Communications  Commission  (FCC)  Long-Term  Actions 

Public  Safety  and  Homeland  Security  Bureau 


494.  REVISION  OF  THE  RULES  TO 
ENSURE  COMPATIBILITY  WITH 
ENHANCED  911  EMERGENCY 
CALLING  SYSTEMS 
Legal  Authority:  47  USC  I34(i):  47  USC 
151;  47  USC  201;  47  USC  208;  47  USC 
215;  47  USC  303;  47  USC  309 

Abstract:  In  a  series  of  orders  in 
several  related  proceedings  issued  since 
1996,  the  Federal  Communications 
Commission  has  taken  action  to 
improve  the  quality  and  reliability  of 
911  emergency  services  for  wireless 
phone  users.  Rules  have  been  adopted 
governing  the  availability  of  basic  911 
services  and  the  implementation  of 
enhanced  911  (E911)  for  wireless 
services. 

Timetable: 


Action 

Date 

FR  Cite 

FNPRM 

08/02/96 

61  FR  40374 

R&O 

08/02/96 

61  FR  40348 

MO&O 

01/16/98 

63  FR2631 

Second  R&O 

06/28/99 

64  FR  34564 

Third  R&O 

11/04/99 

64  FR  60126 

Second  MO&O 

12/29/99 

64  FR  72951 

Fourth  R&O,  Third 

09/19/00 

65  FR  56752 

NPRM,  and  NPRM 

Fourth  MO&O 

10/02/00 

65  FR  58657 

FNPRM 

06/13/01 

66  FR  31878 

Order 

11/02/01 

66  FR  55618 

R&O 

05/23/02 

67  FR  36112 

Public  Notice 

07/17/02 

67  FR  46909 

Order  to  Stay 

07/26/02 

Action 

Date 

FR  Cite 

line  telephone  systems  are  compatible 

— - - 

— 

— 

with  the  enhanced  911  network. 

Order  on  Recon 

01/22/03 

68  FR  2914 

FNPRM 

01/23/03 

68  FR  3214 

Timetable: 

Second  R&O, 

02/11/04 

69  FR  6578 

Action 

Date 

FR  Cite 

Second  FNPRM 

- - 

— 

— 

Second  R&O 

09/07/04 

69  FR  54037 

NPRM 

10/11/94 

59  FR  54878 

NPRM 

06/01/07 

72  FR  33948 

FNPRM 

01/23/03 

68  FR3214 

NPRM  Comment 

08/20/07 

Second  FNPRM 

02/11/04 

69  FR  6595 

P©riod  End 

R&O 

02/11/04 

69  FR  6578 

Order  on  Recon 

10/11/07 

72  FR  57879 

Public  Notice 

01/13/05 

70  FR  2405 

R&O 

02/14/08 

73  FR8617 

Next  Action  Undetermined 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Tom  Beers,  Chief, 
Policy  Division,  Federal 
Communications  Commission,  Public 
Safety  and  Homeland  Security  Bureau, 
445  12th  Street  SW.,  Washington,  DC 
20554 

Phone:  202  418-0952 
Email:  tom.beers@fcc.gov 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Tom  Beers,  Chief, 
Policy  Division,  Federal 
Communications  Commission,  Public 
Safety  and  Homeland  Security  Bureau, 
445  12th  Street  SW.,  Washington,  DC 
20554 

Phone:  202  418-0952 
Email:  tom.beers@fcc.gov 

RIN:  3060-AG60 


RIN:  3060-AG34 


495.  ENHANCED  911  SERVICES  FOR 
WIRELINE 

Legal  Authority:  47  USC  151;  47  USC 
154(i):  47  USC  201;  47  USC  222;  47 
USC  251 

Abstract:  The  rules  generally  will  assist 
State  governments  in  drafting 
legislation  that  will  ensure  that  multi- 


496.  IN  THE  MATTER  OF  THE 
COMMUNICATIONS  ASSISTANCE  FOR 
LAW  ENFORCEMENT  ACT 

Legal  Authority:  47  USC  229;  47  USC 
1001  to  1008 

Abstract:  All  of  the  decisions  in  this 
proceeding  thus  far  are  aimed  at 
implementation  of  provisions  of  the 
Communications  Assistance  for  Law 
Enforcement  Act. 
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Timetable: 

Action 

Date 

FR  Cite 

NPRM 

10/10/97 

62  FR  63302 

Order 

01/13/98 

63  FR  1943 

FNPRM 

11/16/98 

63  FR  63639 

R&O 

01/29/99 

64  FR  51462 

Order 

03/29/99 

64  FR  14834 

Second  R&O 

09/23/99 

64  FR  51462 

Third  R&O 

09/24/99 

64  FR  51710 

Order  on  Recon 

09/28/99 

64  FR  52244 

Policy  Statement 

10/12/99 

64  FR  55164 

Second  Order  on 

05/04/01 

66  FR  22446 

Recon 

Order 

10/05/01 

66  FR  50841 

Order  on  Remand 

05/02/02 

67  FR21999 

NPRM 

09/23/04 

69  FR  56976 

First  R&O 

10/13/05 

70  FR  59704 

Second  R&O 

07/05/06 

71  FR  38091 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact;  Tom  Beers,  Chief, 
Policy  Division,  Federal 
Communications  Commission,  Public 
Safety  and  Homeland  Security  Bureau, 
445  12th  Street  SW.,  Washington,  DC 
20554 

Phone:  202  418-0952 
Email;  tom.beers@fcc.gov 
RIN:  3060-AG74 


Action 

■  Date 

FR  Cite 

NPRM 

11/08/02 

67  FR  68079 

R&O 

12/13/02 

67  FR  76697 

NPRM 

04/27/05 

70  FR  21726 

R&O 

04/27/05 

70  FR  21671 

NPRM 

04/07/06 

71  FR  17786 

NPRM 

09/21/06 

71  FR  55149 

Ninth  NPRM 

01/10/07 

72  FR  1201 

Ninth  NPRM 

02/26/07 

Comment  Period 

End 

R&O  and  FNPRM 

05/02/07 

72  FR  24238 

R&O  and  FNPRM 

05/23/07 

Comment  Period 

End 

Second  R&O 

08/24/07 

72  FR  48814 

Second  FNPRM 

05/21/08 

73  FR  29582 

Next  Action  Undetennined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Jeff  Cohen,  Senior 
Legal  Counsel,  Federal 
Communications  Commission,  Public 
Safety  and  Homeland  Security  Bureau, 
445  12th  Street  SW.,  Washington,  DC 
20554 

Phone:  202  418-0799 
Email:  jeff.cohen@fcc.gov 

RIN:  3060-AG85 


497.  DEVELOPMENT  OF 
OPERATIONAL,  TECHNICAL,  AND 
SPECTRUM  REQUIREMENTS  FOR 
PUBLIC  SAFETY  COMMUNICATIONS 
REQUIREMENTS 


498.  1998  BIENNIAL  REGULATORY 
REVIEW— REVIEW  OF  ACCOUNTS 
SETTLEMENT  IN  MARITIME  MOBILE 
AND  MARITIME  MOBILE-SATELLITE 
RADIO  SERVICES;  (IB  DOCKET  NO. 
98-96) 


Legal  Authority:  47  USC  151;  47  USC 
154;  47  USC  160;  47  USC  201  and  202; 
47  USC  303;  47  USC  337(a);  47  USC 
403 

Abstract:  This  item  takes  steps  toward 
developing  a  flexible  regulatory 
framework  to  meet  vital  current  and 
future  public  safety  communications 
needs. 

Timetable: 


Action  Date  FR  Cite 


NPRM 

Second  NPRM 
First  R&O 
Third  NPRM 
MO&O 
Second  R&O 
Fourth  NPRM 
Second  MO&O 
Third  MO&O 
Third  R&O 
Fifth  NPRM 
Fourth  R&O 
MO&O 


10/09/97  62  FR  60199 
11/07/97  62  FR  60199 
11/02/98  63  FR  58645 
11/02/98  63  FR  58685 
11/04/99  64  FR  60123 
08/08/00  65  FR  48393 
08/25/00  65  FR  51 788 
09/05/00  65  FR  53641 
11/07/00  65  FR  66644 
11/07/00  65  FR  66644 
02/16/01  66  FR  10660 
02/16/01  66  FR  10632 
09/27/02  67  FR  61002 


Legal  Authority:  47  USC  154(i)  and 
154(1);  47  USC  201  to  205;  47  USC 
303(r) 

Abstract:  The  FCC  seeks  comment 
regarding  Accounts  Settlement  in  the 
Maritime  Mobile  and  Maritime  Mobile 
Satellite  Service  (MSS)  Radio  Services. 

Timetable: 


Action  Date  FR  Cite 


NPRM 

FNPRM 

R&O 

Comment  Period 
Extended 


07/24/98  63  FR  39800 
07/28/99  64  FR  40808 
07/28/99  64  FR  40774 
09/03/99  64  FR  48337 


Next  Action  Undetermined 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Timothy  Peterson, 
Chief  of  Staff,  PSHSB,  Federal 
Communications  Commission,  Public 
Safety  and  Homeland  Security  Bureau, 
445  12th  Street  SW.,  Washington,  DC 
20554 


Phone:  202  418-1575 
RIN:  3060-AH30 


499.  IMPLEMENTATION  OF  911  ACT 

Legal  Authority:  47  USC  151;  47  USC 
154(i)  and  154(j);  47  USC  157;  47  USC 
160;  47  USC  202;  47  USC  208;  47  USC 
210;  47  USC  214;  47  USC.251(e);  47 
USC  301;  47  USC  303;  47  USC  308  to 
309(j);  47  USC  310 

Abstract:  This  proceeding  is  separate 
from  the  Commission’s  proceeding  on 
Enhanced  911  Emergency  Systems 
(E911)  in  that  it  is  intended  to 
implement  provisions  of  the  Wireless 
Communications  and  Public  Safety  Act 
of  1999  through  the  promotion  of 
public  safety  by  the  deployment  of  a 
seamless,  nationwide  emergency 
communications  infrastructure  that 
includes  wireless  communications 
services.  More  specifically,  a  chief  goal 
of  the  proceeding  is  to  ensure  that  all 
emergency  calls  are  routed  to  the 
appropriate  local  emergency  authority 
to  provide  assistance.  The  E911 
proceeding  goes  a  step  further  and  is 
aimed  at  improving  the  effectiveness 
and  reliability  of  wireless  911 
dispatchers  with  additional  information 
on  wireless  911  calls. 

Timetable: 

Action  Date  FR  Cite 

Final  Rule  01/257o2  67  FR  3621 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  David  H.  Siehl, 
Attorney,  Federal  Communications 
Commission,  Public  Safety  and 
Homeland  Security  Bureau,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-1313 
Fax:  202  418-2816 
Email;  david.siehl@fcc.gov 

RIN:  3060-AH90 


500.  COMMISSION  RULES 
CONCERNING  DISRUPTIONS  TO 
COMMUNICATIONS 

Legal  Authority:  47  USC  151;  47  USC 
154(i);  47  USC  303(r) 

Abstract:  The  Report  and  Order 
extended  the  Commission’s  disruption 
reporting  requirements  to 
communications  providers  who  are  not 
wireline  carriers.  The  Commission  also 
streamlined  compliance  with  the 
reporting  requirements  through 
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electronic  filing  with  a  “fill  in  the 
blank”  template  and  by  simplifying  the 
application  of  that  rule.  In  addition,  the 
Commission  delegates  authority  to  the 
Chief,  Office  of  Engineering  and 
Technology,  to  make  the  revisions  to 
the  filing  system  and  template 
necessary  to  improve  the  efficiency  of 
reporting  and  to  reduce,  where 
reasonably  possible,  the  time  for 
providers  to  prepare,  and  for  the 
Commission  staff  to  review,  the 
communications  disruption  reports 
required  to  be  filed.  Such  authority  was 
subsequently  delegated  to  the  Chief  of 
the  Public  Safety  and  Homeland 
Security  Bureau.  These  actions  will 
allow  the  Commission  to  obtain  the 
necessary  information  regarding  service 
disruptions  in  an  efficient  and 
expeditious  manner  and  to  achieve 
significant  concomitant  public  interest 
benefits. 

The  Commission  received  nine 
petitions  for  reconsideration  in  this 
proceeding,  which  are  pending. 

The  further  notice  of  proposed 
rulemaking  expands  the  record  in  the 
proceeding  to  focus  specifically  on  the 
unique  communications  needs  of 
airports,  including  wireless  and 
satellite  communications.  In  this 
regard,  the  Commission  requested 
comment  on  the  additional  types  of 
airport  communications  {e.g.,  wireless, 
satellite)  that  should  be  required  to  file 
service  disruption  reports — particularly 
from  a  homeland  security  and  defense 
perspective.  These  types  of  airport 
communications  may  include,  for 
example,  communications  that  are 
provided  by  ARINC  as  well  as 
commercial -communications  (e.g.,  air- 
to-ground  and  ground-to-air  telephone 
communications)  as  well  as  intra- 
airline  commercial  links.  The 
Commission  also  requested  comment 
on  whether  the  outage-reporting 
requirements  for  special  facilities 
should  be  extended  to  cover  general 
aviation  airports  (GA)  and,  if  so,  what 
the  applicable  threshold  criteria  should 
be. 

Timetable; 


Action 

Date 

FR  Cite 

NPRM 

03/26/04 

69  FR  15761 

FNPRM 

11/26/04 

69  FR  68859 

R&O 

12/03/04 

69  FR  70316 

Announcement  of 

12/30/04 

69  FR  78338 

Effective  Date  and 
Partial  Stay 

Petition  for  Recon 

02/15/05 

70  FR  7737 

Action  Date  FR  Cite 

Amendment  of  02/21/08  73  FR  9462 

Delegated  Authority 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Lisa  Fowlkes,  Deputy 
Bureau  Chief,  Public  Safety  and 
Homeland  Security  Bureau,  Federal 
Communications  Commission,  Public 
Safety  and  Homeland  Security  Bureau, 
445  12th  Street  SW.,  Washington,  DC 
20554 

Phone:  202  418-7452 
Email:  lisa.fowlkes@fcc.gov 

RIN:  3060-AI22 


501.  E911  REQUIREMENTS  FOR 
IP-ENABLED  SERVICE  PROVIDERS 

Legal  Authority:  47  USC  151;  47  USC 
154(i)  and  154(j);  47  USC  251(e):  47 
USC  303(r) 

Abstract:  The  notice  seeks  comment  on 
what  additional  steps  the  Commission 
should  take  to  ensure  that  providers  of 
voice-over  Internet  protocol  services 
that  interconnect  with  the  public 
switched  telephone  network  provide 
ubiquitous  and  reliable  enhanced  911 
service. 

Timetable: 

Action  Date  FR  Cite 


NPRM 

NPRM  Comment 
Period  End 
NPRM 

NPRM  Comment 
Period  End 


06/29/05  70  FR  37307 
09/12/05 

06/20/07  72  FR  33948 
07/11/07 


Next  Action  Undetermined 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Tom  Beers,  Chief, 
Policy  Division,  Federal 
Communications  Commission,  Public 
Safety  and  Homeland  Security  Bureau, 
445  12th  Street  SW.,  Washington,  DC 
20554 

Phone;  202  418-0952 
Email:  tom.beers@fcc.gov 

RIN:  3060-AI62 


502.  RECOMMENDATIONS  OF  THE 
INDEPENDENT  PANEL  REVIEWING 
THE  IMPACT  OF  HURRICANE 
KATRINA  ON  COMMUNICATIONS 
NETWORKS 

Legal  Authority:  47  USC  151;  47  USC 
154(i):  47  USC  218;  47  USC  303(r) 


Abstract:  In  the  Notice  of  Proposed 
Rulemaking  in  EB  Docket  No.  06-119, 
the  Commission  initiated  a 
comprehensive  rulemaking  to  address 
and  implement  the  recommendations 
presented  by  the  Independent  Panel 
Reviewing  the  Impact  of  Hurricane 
Katrina  on  Communications  Networks 
(Independent  Panel).  The  Independent 
Panel’s  report  described  the  impact  of 
one  of  the  worst  natural  disasters  in 
the  Nation’s  history  as  well  as  the 
overall  public  and  private  response 
efforts.  In  addition,  the  report  included 
recommendations  which  relate  to:  (1) 
Pre-positioning  the  communications 
industry  and  the  government  for 
disasters  in  order  to  achieve  greater 
network  reliability  and  resiliency:  (2) 
improving  recovery  coordination  to 
address  existing  shortcomings  and  to 
maximize  the  use  of  existing  resources: 
(3)  improving  the  operability  and 
interoperability  of  public  safety  and 
911  communications  in  times  of  crisis: 
and  (4)  improving  communication  of 
emergency  information  to  the  public. 
The  Commission,  in  this  proceeding,  is 
to  take  the  lessons  learned  from  this 
disaster  and  build  upon  them  to 
promote  more  effective,  efficient 
response  and  recovery  efforts  as  well 
as  heightened"  readiness  and 
preparedness  in  the  future.  To 
accomplish  this  goal,  the  Commission 
invited  comment  on  what  actions  the 
Commission  can  take  to  address  the 
Independent  Panel’s  recommendations. 

In  the  Order  released  June  8,  2007  (EB 
Docket  No.  06-119  and  WC  Docket  No. 
06-63),  the  Commission  directed  the 
Public  Safety  and  Homeland  Security 
Bureau  to  implement  several  of  the 
recommendations  made  by  the 
Independent  Panel.  The  Commission 
also  adopted  rules  requiring  some 
communications  providers  to  have 
emergency/backup  power  and  requiring 
certain  communications  providers  to 
conduct  analyses  and  submit  reports  on 
the  redundancy  and  resiliency  of  their 
911  and  E911  networks  and/or  systems. 
Finally,  the  Commission  extended 
limited  regulatory  relief  from  Section 
272  of  the  Communications  Act  of 
1934,  as  amended,  previously  accorded 
by  the  Wireline  Competition  Bureau. 

In  an  Order  on  Reconsideration 
released  on  October  4,  2007,  the 
Commission  considered  six  petitions 
for  reconsideration  and/or  clarification 
of  the  June  2007  Order  that  adopted 
the  backup  power  rule  (section  12.2  of 
the  Commission’s  rules).  The  Order  on 
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Reconsideration  granted  in  part  and 
denied  in  part  the  petitions.  The 
Commission  modified  the  backup 
power  rule  to  address  several 
meritorious  issues  raised  by  petitioners. 
This  modification  will  facilitate  carrier 
compliance  and  reduce  the  burden  on 
local  exchange  carriers  and  commercial 
mobile  radio  service  providers,  while 
continuing  to  further  important 
homeland  security  and  public  safety 
goals. 

Timetable: 

Action  Date  FR  Cite' 

71  FR  38564 

72  FR  37655 
72  FR  44978 

72  FR  46485 
72  FR  57879 

Regulatory  Flexibility  Analysis 
Required:  Yes 


NPRM  07/07/06 

Order  07/11/07 

Delay  of  Effective  Date  08/10/07 
of  Rule 

Petitions  for  Recon  08/20/07 

Order  on  Recon  1 0/1 1  /07 

Next  Action  Undetermined 


Agency  Contact:  Lisa  Fowlkes,  Deputy 
Bureau  Chief,  Public  Safety  and 
Homeland  Security  Bureau,  Federal 
Communications  Commission,  Public 
Safety  and  Homeland  Security  Bureau, 
445  12th  Street  SW.,  Washington,*DC 
20554 

Phone:  202  418-7452 
Email:  lisa.fowlkes@fcc.gov 

RIN;  3060-AI78 


503.  THE  COMMERCIAL  MOBILE 
ALERT  SYSTEM 

Legal  Authority:  PL  109-347  title  VI; 

EO  13407;  47  USC  151;  47  USC  154(i) 

Abstract:  In  the  Notice  of  Proposed 
Rulemaking,  the  Commission  initiated 
a  comprehensive  rulemaking  to 
establish  a  commercial  mobile  alert 
system  under  which  commercial  mobile 
service  providers  may  elect  to  transmit 
emergency  alerts  to  the  public. 


Timetable: 

Action 

Date 

FR  Cite 

NPRM 

01/03/08 

73  FR  545 

NPRM  Comment 

02/04/08 

Period  End 

First  R&O 

07/24/08 

73  FR  43009 

Second  R&O 

08/14/08 

73  FR  47550 

FNPRM 

08/14/08 

73  FR  47568 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Lisa  Fowlkes,  Deputy 
Bureau  Chief,  Public  Safety  and 
Homeland  Security  Bureau,  Federal 
Communications  Commission,  Public 
Safety  and  Homeland  Security  Bureau, 
445  12th  Street  SW.,  Washington,  DC 
20554 

Phone:  202  418-7452 
Email:  lisa.fowlkes@fcc.gov 

RIN:  3060-AJ03 
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504.  AMENDMENT  OF  THE 
COMMISSION’S  RULES  CONCERNING 
MARITIME  COMMUNICATIONS 

Legal  Authority:  47  USC  154;  47  USC 
303 

Abstract:  Amendment  of  the  Maritime 
Radio  Service  Rules  to  encourage 
growth  and  improve  the  regulatory 


structure  in  VHF  maritime 
communications. 

Timetable: 

Action 

Date 

FR  Cite 

NOI/NPRM 

11/05/92 

57  FR  57717 

FNPRM 

04/26/95 

60  FR  35507 

First  R&O 

04/26/95 

60  FR  34198 

Second  FNPRM 

06/17/97 

62  FR  37533 

Second  R&O 

06/17/97 

62  FR  40281 

Third  R&O  and  MO&O 

07/06/98 

63  FR  40059 

MO&O 

04/26/99 

64  FR  26885 

Third  NPRM 

12/08/00 

65  FR  76966 

Fourth  R&O 

12/13/00 

65  FR  77821 

Fourth  NPRM 

02/04/02 

67  FR  5080 

Second  MO&O  and 

07/25/02 

67  FR  48560 

Fifth  R&O 

R&O 

08/13/03 

68  FR  48446 

MO&O 

04/15/04 

69  FR  19947 

Correcting 

07/26/04 

69  FR  44471 

Amendment 

Second  R&O  and 

11/08/04 

69  FR  64664 

Sixth  R&O 

Final  Rule 

10/12/06 

71  FR  60075 

Next  Action  Undetermined 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Jeff  Tobias,  Attorney 
Advisor,  Federal  Communications 
Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-0680 
Email:  jeff.tobias@fcc.gov 

RIN:  3060-AF14 


505.  RESALE  AND  ROAMING 
OBLIGATIONS  PERTAINING  TO 
COMMERCIAL  MOBILE  RADIO 
SERVICES 

Legal  Authority:  PL  103-66,  sec  6002, 
Omnibus  Budget  Reconciliation  Act  of 
1993 

Abstract:  On  an  interim  basis,  the  First 
Report  and  Order  extends  to  broadband 
PCS  and  covered  SMR  providers  the 
cellular  rule  that  prohibits  restricting 
resale  of  communications  services.  The 
new  rules  sunset  five  years  after  the 
last  group  of  initial  licensees  for 
currently  allocated  broadband  PCS 
spectrum  is  awarded.  The  rules  also 
eliminate  all  exceptions  to  the  rule  that 
allowed  cellular  licensees  to  restrict 
resale  by  competing  with  fully 
operational  cellular  licensees  in  the 
same  geographic  market.  The 


Commission  successfully  adopted  a 
Second  Report  and  Order  and  Third 
Notice  of  Proposed  Rulemaking  in  this 
proceeding.  The  Second  Report  and 
Order  extends  the  Commission’s 
cellular  rules  on  manual  roaming  by 
any  individual  whose  handset  is 
capable  of  accessing  the  network  of  a 
cellular,  broadband  PCS,  or  covered 
SMR  provider.  The  Third  NPRM, 
among  other  things,  sought  comment 
on  whether  the  Commission  should 
adopt  rules  requiring  cellular, 
broadband  PCS,  and  covered  SMR 
providers  to  provide  automatic  roaming 
in  their  coverage  areas,  and  whether 
both  automatic  and  manual  roaming 
requirements  should  sunset  five  years 
after  the  initial  grant  of  PCS  licenses. 
The  Third  MO&O  generally  affirmed 
the  Commission’s  earlier  decision  to 
extend  the  cellular  resale  rule  to 
include  certain  PCS  and  SMR  providers 
and  to  sunset  the  rule  until  November 
24,  2002.  However,  it  modified  the 
prior  decision  by  removing  customer 
premise  eqpipment  (CPE)  and  CPE  in 
bundled  packages  from  the  scope  of  the 
resale  rule,  by  revising  the  scope  of  the 
resale  rule  to  exclude  all  C,  D,  E,  and 
F  block  PCS  licensees  that  do  not  own 
and  control  and  are  not  controlled  by 
cellular  or  A  or  B  block  licensees,  and 
by  exempting  fi-om  the  rule  all  SMR 
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and  other  CMRS  providers  that  do  not 
utilize  in-network  switching  facilities. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

•  07/13/94 

59  FR  35664 

NOI 

07/13/94 

59  FR  35664 

NPRM  Comment 

09/29/94 

Period  End 

NPRM 

04/04/95 

60  FR  20949 

NPRM  Comment 

07/14/95 

Period  End 

First  R&O 

07/12/96 

61  FR  38399 

Second  R&O  and 

08/15/96 

61  FR  44026 

Third  NPRM 

MO&O  and  O  on 

11/09/99 

64  FR  61022 

Recon 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Jane  Phillips, 
Attorney,  Federal  Communications 
Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-1310 

RIN:  3060-AF58 


506.  IMPLEMENTATION  OF  THE 
COMMUNICATIONS  ACT, 
COMPETITIVE  BIDDING;  218-219  MHZ 
COMPETITIVE  BIDDING  RULES 

Legal  Authority:  47  USC  I54(i):  47  USC 
303(r);  47  USC  309(j) 

Abstract:  Tenth  Report  and  Order 
modifies  the  competitive  bidding  rules 
for  the  upcoming  auction  of  218-219 
MHz:  (1)  Eliminates  bidding  credits 
available  to  women-  and  minority- 
owned  218-219  MHz  applicants:  (2) 
extends  two  levels  of  bidding  credits 
to  small  businesses  based  on  a  two- 
tiered  small  business  definition;  (3) 
clarifies  the  attribution  rules  for 
affiliates  of  218-219  MHz  applicants: 
and  (4)  increases  the  amount  of  the 
upfront  payments  required  to 
participate  in  the  218-219  MHz  auction. 
Timetable: 


Action 


Date 


FR  Cite 


R&O 

FNPRM 

R&O 

FNPRM 

MO&O 

R&O  and  MO&O 
Order  on  Recon 
Second  Order  on 
Recon 

Third  Order  on  Recon 
of  R&O  and  MO&O 


04/25/94  59  FR  24947 
08/06/96  61  FR  49103 
11/15/96  61  FR60198 
09/30/98  63  FR  52215 
10/08/98  63  FR  54073 
11/03/99  64  FR  59656 
12/29/99  64  FR  72956 
02/07/01  66  FR  9212 

06/24/02  67  FR  42507 


Next  Action  Undetermined 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  William  Huber, 
Attorney  Advisor,  Federal 
Communications  Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-2109 
Fax:  202  418-0890 
Email:  whuber@fcc.gov 

RIN:  3060-AG00 


507.  39  GHZ  CHANNEL  PLAN 

Legal  Authority:  47  USC  154;  47  USC 
302;  47  USC  524 

Abstract:  This  proceeding  amends  the 
FCC’s  rules  to  facilitate  more  effective 
use  of  the  39  GHz  band. 


Timetable: 


Action 

Date 

FR  Cite 

NPRM 

01/26/96 

61  FR  2465 

NPRM  Comment 

02/12/96 

Period  End 

Order 

02/22/96 

61  FR  6809 

Reply  Comments 

02/27/96 

Order 

05/01/96 

61  FR  19236 

Second  NPRM 

01/21/98 

63  FR  3075 

R&O 

02/06/98 

63  FR  6079 

MO&O 

08/23/99 

64  FR  45891 

NPRM 

12/20/99 

64  FR  71088 

R&O 

01/02/01 

66  FR  33 

NPRM 

12/21/01 

66  FR  65866 

R&O 

03/04/02 

67  FR  9610 

R&O 

12/03/02 

67  FR  71861 

R&O 

08/13/03 

68  FR  48446 

Third  NPRM 

08/27/04 

69  FR  52632 

Third  NPRM  Comment  10/04/04 

69  FR  59166 

Period  Extended 


Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Ken  Burnley,  Staff 
Attorney,  Federal  Communications 
Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-0664 
Email:  kburnley@fcc.gov 

Jennifer  Burton,  Attorney,  Federal 
Communications  Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-7581 

RIN:  3060-AG16 


508.  IMPLEMENTATION  OF  THE 
COMMUNICATIONS  ACT, 

AMENDMENT  OF  THE  COMMISSION’S 
RULES— BROADBAND  PCS 
COMPETITIVE  BIDDING  AND  THE 
COMMERCIAL  MOBILE  RADIO 
SERVICE  SPECTRUM  CAP 

Legal  Authority:  47  USC  154(i):  47  USC 
301  and  302;  47  USC  303(rJ;  47  USC 
309(j);  47  USC  332 

Abstract:  NPRM  to  modify  the 
competitive  bidding  rules  for  the 
Broadband  PCS  F  Block.  Report  and 
Order,  adopted  June  21,1996,  modified 
the  PCS/cellular  rule  and  the  cellular 
spectrum  cap. 

Timetable: 


Action 

Date 

FR  Cite 

0  on  Recon  of  Fifth 

11/15/00 

65  FR  68927 

MO&O  and  D,  E,  & 

FR&O 

Final  Rule 

03/02/01 

66  FR  13022 

Final  Rule 

06/04/01 

66  FR  2991 1 

Third  NPRM 

08/27/04 

69  FR  52632 

Third  NPRM  Comment  10/04/04 

69  FR  59166 

Period  Extended 


Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Audrey  Bashkin,  Staff 
, Attorney,  Federal  Communications 
-Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-7535 
Email:  abashkin@fcc.gov 

RIN:  3060-AG21 


509.  MULTIPLE  ACCESS  SYSTEMS 
Legal  Authority:  47  USC  302  to  303 

Abstract:  This  proceeding  amended  the 
FCC’s  rules  regarding  multiple  address 
systems  (MASJ  in  the  microwave 
service.  It  streamlined  regulations  and 
established  a  framework  for  MAS 
spectrum  that  provides  opportunities 
for  continued  development  of 
competitive  service  offerings  by 
allowing  a  variety  of  services. 

Timetable: 

Action  Date  FR  Cite 


NPRM 

Order 

FNPRM 

R&O 

MO&O 

Final  Rule 


01/19/97  62  FR  11407 
09/17/98  63  FR  53350 
05/18/99  64  FR  38617 
04/03/00  65  FR  17445 
07/03/01  66  FR  35107 
07/22/04  69  FR  43772 


Next  Action  Undetermined 
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Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Shellie  Blakeney, 
Attorney,  Federal  Communications 
Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-0680 
Email:  sblakene@fcc.gov 
RIN:  3060-AG86 


510.  AMENDMENT  OF  PART  I  OF  THE 
COMMISSION’S  RULES— 
COMPETITIVE  BIDDING 
PROCEDURES 

Legal  Authority:  47  USC  151;  47  USC 
154;  47  USC  202;  47  USC  303;  47  USC 
309(j) 

Abstract:  This  proceeding  proposes  to 
amend  and  modify  the  competitive 
bidding  rules  for  all  auctionable 
services. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

03/21/97 

62  FR  13570 

NPRM  Comment 

04/16/97 

Period  End 

Second  FNPRM 

01/07/98 

63  FR  770 

Third  R&O 

01/15/98 

63  FR  2315 

Fifth  R&O,  Order  on 

08/29/00 

65  FR  52323 

Recon 

Fourth  FNPRM 

08/29/00 

65  FR  52401 

Seventh  R&O 

10/29/01 

66  FR  54447 

Eighth  R&O 

04/08/02 

67  FR  16647 

Second  Order  on 

07/21/03 

68  FR  42984 

Recon  of  Third  R&O 
and  Order  on  Recon 
of  Fifth  R&O 

Final  Rule 

10/07/03 

68  FR  57828 

Final  Rule 

09/30/05 

70  FR  57183 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  William  Huber, 
Attorney  Advisor,  Federal 
Communications  Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-2109 
Fax:  202  418-0890 
Email:  whuber@fcc.gov 

RIN:  3060-AG87 


511.  AMENDMENT  OF  PART  90  OF 
THE  RULES  TO  ADOPT 
REGULATIONS  FOR  AUTOMATIC 
VEHICLE  MONITORING  SYSTEMS 

Legal  Authority:  47  USC  154;  47  USC 
251  and  252;  47  USC  303;  47  USC  309; 
47  USC  332 


Abstract:  This  Second  Report  and 
Order  adopts  rules  and  procedures 
governing  competitive  bidding  for 
multilateration  Location  and 
Monitoring  Service  (LMS)  frequencies. 

Timetable: 

Action  Date  FR  Cite 


NPRM 

NPRM  Comment 
Period  End 
Second  R&O 
NPRM 


10/06/97  62  FR  52078 
11/20/97 

07/30/98  63  FR  40659 
05/03/99  64  FR  23571 


Next  Action  Undetermined 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Scot  Stone,  Federal 
Communications  Commission,  Wireless 
Telecom  Bureau,  445  12th  Street  SW., 
Washington,  DC  20554 
Phone:  202  418-0680 
Email:  scot.stone@fcc.gov 

RIN:  3060-AH12 


512.  FIXED  SATELLITE  SERVICE  AND 
TERRESTRIAL  SYSTEM  IN  THE 
KU-BAND 

Legal  Authority:  47  USC  154;  47  USC 
157;  47  USC  303 

Abstract:  The  Memorandum  Opinion 
and  Order  and  2nd  Report  and  Order 
addressed  petitions  for  reconsideration 
and  established  technical,  service,  and 
licensing  rules  for  Multichannel  Video 
Distribution  and  Data  Service  (MVDDS) 
in  the  12  GHz  band.  MVDDS  will 
facilitate  the  delivery  of  new 
communications  services,  such  as  video 
and  broadband  services,  to  a  wide 
range  of  populations,  including  those 
that  are  unserved  or  underserved. 

These  rules  will  allow  MVDDS 
licensees  to  share  the  12  GHz  band 
with  new  operators  on  a  corn-primary 
basis,  and  non-harmful  interference 
basis  with  incumbent  Direct  Broadcast 
Satellite  service  providers. 

Timetable: 


Action 

NPRM 

Order 

Public  Notice 

FNPRM 

R&O 

Petitions  for  Recon 
Second  R&O 
Third  R&O 
Order  To  Deny 
Final  Rule 
Final  Rule 


Date  FR  Cite 

01/12/99  64  FR  1786 
02/16/99  64  FR  7577 
12/15/99  64  FR  70028 
01/24/01  66  FR  7607 
02/16/01  66  FR  10601 
04/09/01  66  FR  18474 
06/26/02  67  FR  43031 
06/18/03  68  FR  42610 
07/25/03  68  FR  43942 
05/18/04  69  FR  28062 
06/07/04  69  FR  28062 


Action  Date  FR  Cite 

Correcting  10/04/04  69  FR  59145 

Amendment 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Jennifer  Mock, 
Federal  Communications  Commission, 
Wireless  Telecommunications  Bureau, 
445  12th  Street  SW.,  Washington,  DC 
20554 

Phone:  202  418-1890  . 

Email:  jennifer.mock@fcc.gov 

RIN:  3060-AH17 


513.  SERVICE  RULES  FOR  THE 
746-764  AND  776-794  MHZ  BANDS, 
AND  REVISIONS  TO  THE 
COMMISSION’S  RULES 

Legal  Authority:  47  USC  1;  47  USC 
4(i);  47  USC  7;  47  USC  10;  47  USC 
201  and  202;  47  USC  208;  47  USC  214; 
47  USC  301;  47  USC  303;  47  USC  307 
and  308;  47  USC  309(j)  and  309(k);  47 
USC  310  and  311;  47  USC  315;  47  USC 
317;  47  USC  324;  47  USC  331  and  332; 
47  USC  336 

Abstract:  The  Report  and  Order  in  this 
proceeding  adopts  service  rules  for 
licensing  and  auction  of  commercial 
services  in  spectrum  in  the  700  MHz 
band  to  be  vacated  by  UHF  television 
licensees. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

07/07/99 

64  FR  36686 

R&O 

01/20/00 

65  FR3139 

Second  R&O 

04/04/00 

65  FR  17594 

MO&Oand  FNPRM 

07/12/00 

65  FR  42879 

Second  MO&O 

02/06/01 

66  FR  9035 

Third  R&O 

02/14/01 

66  FR  10204 

Second  MO&O 

02/15/01 

66  FR  10374 

Order  on  Recon  of 
Third  R&O 

10/10/01 

66  FR51594 

Third  MO&O  and 
Order 

07/30/02 

67  FR  49244 

Next  Action  Undetermined 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  William  Huber, 
Attorney  Advisor,  Federal 
Communications  Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-2109 
Fax:  202  418-0890 
Email:  whuber@fcc.gov 

RIN:  3060-AH32 
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514.  IMPLEMENTATION  OF  THE 
COMMUNICATIONS  ACT  OF  1934  AS 
AMENDED 

Legal  Authority;  47  USC  154(i);  47  USC 
303(r);  47  USC  309(j) 

Abstract;  In  the  Fourth  Memorandum 
Opinion  and  Order  in  WT  Docket  No. 
99-87  (Fourth  Memorandum  Opinion 
and  Order),  the  Federal 
Communications  Commission 
(Commission  or  FCC)  clarifies  the 
Commission’s  Third  Report  and  Order 
in  this  docket,  and  takes  the 
opportunity  to  correct  the  inadvertent 
deletion  of  language  in  the  rules 
regarding  the  schedule  for  Private  Land 
Mobile  Radio  sy.stems  in  the  150-174 
MHz  and  421-512  MHz  bands  to 
transition  to  narrowband  kHz 
technology. 

Timetable; 


Action 


Date  FR  Cite 


NPRM 
R&O 
MO&O 
NPRM 
R&O 
Order 
Final  Rule 
NPRM 
Final  Rule 
Final  Rule 
Final  Rule 
Fourth  MO&O 


05/03/99  64  FR  23571 
01/02/01  66FR33 
05/16/02  67  FR  34848 
07/17/03  68  FR  42337 
07/17/03  68  FR  42296 
04/06/04  69  FR  17959 
06/15/05  70  FR  34666 
06/15/05  70  FR  34726 
05/11/05  70  FR  24712 
07/15/05  70  FR  41631 
04/18/07  72  FR  19387 
06/17/08  73  FR  34201 


Next  Action  Undetermined 


Regulatory  Flexibility  Analysis 
Required;  Yes 

Agency  Contact;  Roberto  Mussenden, 
Attorney  Advisor,  Federal 
Communications  Commission,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-1428 
Email:  roberto.mussenden@fcc.gov 

RIN;  3060-AH33 


515.  AMENDMENT  OF  THE  RULES  TO 
LICENSE  FIXED  SERVICES  AT  24  GHZ 

Legal  Authority:  47  USC  151;  47  USC 
154;  47  USC  303;  47  USC  309(j) 

Abstract:  This  rulemaking  proposes 
licensing  and  service  rules  to  govern 
the  24  GHz  band  generally. 

Timetable: 

Action  Date  FR  Cite 

NPRM  •  12/20/99  64  FR  71088 

R&O  08/05/00  65  FR  59350 

Order  06/01/01  66  FR  29722 

NPRM  12/21/01  66  FR  65866 


Action  Date  FR  Cite 

Final  Rule  07/27/04  69  FR  44608 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Nese  Guendelsberger, 
Attorney,  Federal  Communications 
Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-0634 
Fax:  202  418-1186 
Email:  nguendel@fcc.gov 

Nancy  Zaczek,  Attorney,  Federal 
Communications  Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-0680 
Email:  nzaczek@fcc.gov 

RIN:  3060-AH41 


516.  AMENDMENT  OF  GOVERNING 
MARITIME  COMMUNICATIONS 

Legal  Authority:  47  USC  302  to  303  ' 

Abstract:  This  matter  concerns  the 
amendment  of  the  rules  governing 
maritime  communications  in  order  to 
consolidate,  revise  and  streamline  the 
regulations  as  well  as  address  new 
international  requirements  and  improve 
the  operational  ability  of  all  users  of 
marine  radios. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

03/24/00 

65  FR  21694 

NPRM 

08/17/00 

65  FR  50173 

NPRM 

05/17/02 

67  FR  35086 

Report  &  Order 

08/07/03 

68  FR  46957 

Second  R&O,  Sixth 

04/06/04 

69  FR  18007 

R&O,  Second 

FNPRM 

Comments  Due 

06/07/04 

Reply  Comments  Due 

07/06/04 

Second  R&O  and 

11/08/04 

69  FR  64664 

Sixth  R&O 

NPRM 

11/08/06 

71  FR  65447 

Final  Action 

01/25/08 

73  FR  4475 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  )eff  Tobias,  Attorney 
Advisor,  Federal  Communications 
Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-0680 
Email:  jeff.tobias@fcc.gov 

RIN:  3060-AH55 


517.  COMPETITIVE  BIDDING 
PROCEDURES 

Legal  Authority:  47  USC  154;  47  USC 
301  to  303;  47  USC  309;  47  USC  332 

Abstract:  This  proceeding  proposes 
resumption  of  installment  payments  for 
broadband  Personal  Communications 
Services  (PCS),  e.g.,  for  C  and  F  Block, 
with  payment  deadline  to  be  reinstated 
as  of  March  31,  1998.  The  proposal 
contemplates,  inter  alia,  changes  to  the 
FCC’s  C  Block  rules  to  govern  re¬ 
auction  of  surrendered  spectrum  in  the 
C  Block.  The  proposal  was  released  on 
October  16,  1997,  and  published  in  the 
Federal  Register. 

Timetable: 


Action 

Date 

FR  Cite 

Second  R&O 

10/24/97 

62  FR  55348 

FNPRM 

10/24/97 

62  FR  55375 

Order  on  Recon  of 

04/08/98 

63  FR  17111 

Second  R&O 

Fourth  R&O 

09/23/98 

63  FR  50791 

Second  Order  on 

05/18/99 

64  FR  26887 

Recon  of  Second 

R&O 

Recon  of  Fourth  R&O 

03/16/00 

65  FR  14213 

FNPRM 

06/13/00 

65  FR  37092 

Sixth  R&O  and  Order 

09/05/00 

65  FR  53620 

on  Recon 

Order  on  Recon 

02/12/01 

66  FR  9773 

Seventh  R&O 

10/29/01 

66  FR  54447 

Eighth  R&O 

04/08/02 

67  FR  16647 

Final  Rule 

07/21/03 

68  FR  42984 

Final  Rule 

10/07/03 

68  FR  57828 

Final  Rule 

09/30/05 

70  FR  57183 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Audrey  Bashkin,  Staff 
Attorney,  Federal  Communications 
Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-7535 
Email:  abashkin@fcc.gov 

RIN:  3060-AH57 


518.  2000  BIENNIAL  REGULATORY 
REVIEW  SPECTRUM  AGGREGATION 
LIMITS  FOR  COMMERCIAL  MOBILE 
RADIO  SERVICES 

Legal  Authority:  47  USC  151;  47  USC 
154(i):  47  USC  161;  47  USC  303(g):  47 
USC  303(r) 

Abstract:  The  Commission  has  adopted 
a  final  rule  in  a  proceeding 
reexamining  the  need  for  Commercial 
Mobile  Radio  Services  spectrum 
aggregation  limits. 
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Timetable: 

Action  Date  -  FR  Cite 


NPRM  02/12/01  66  FR  9798 

NPRM  Comment  05/14/01 

Period  End 


Final  Rule  01/14/02  67  FR  1626 

Correction  to  Final  01/31/02  67  FR  4675 
Rule 

Next  Action  Undetermined 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Michael  J.  Rowan, 
Attorney-Advisor,  Federal 
Communications  Commission,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-1883 
Fax;  202  418-7447 
Email:  michael.rowan@fcc.gov 


RIN:  3060-AH81 


519.  IN  THE  MATTER  OF  PROMOTING 
EFFICIENT  USE  OF  SPECTRUM 
THROUGH  ELIMINATION  OF 
BARRIERS  TO  THE  DEVELOPMENT 
OF  SECONDARY  MARKETS 

Legal  Authority:  47  USC  151;  47  USC 
154(i);  47  USC  157;  47  USC  160;  47 
USC  201  and  202;  47  USC  208;  47  USC 
214;  47  USC  301;  47  USC  303;  47  USC 
308  to  310 

Abstract:  The  Commission  has  opened 
a  proceeding  to  examine  actions  it  may 
take  to  remove  unnecessary  regulatory 
harriers  to  the  development  of  more 
robust  secondary  markets  in  radio 
spectrum  usage  rights. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

12/26/00 

65  FR  81475 

NPRM  Comment 

01/29/01 

66  FR  8149 

Period  End 

New  NPRM  Comment 

02/09/01 

Period  End 

NPRM 

11/25/03 

68  FR  66232 

Final  Rule 

11/25/03 

68  FR  66252 

NPRM  Comment 

01/05/04 

Period  End 

Final  Rule 

02/12/04 

69  FR  6920 

Final  Rule 

02/25/04 

69  FR  8569 

Final  Rule 

11/15/04 

69  FR  65544 

Final  Rule 

12/27/04 

69  FR  77522 

Proposed  Rule 

12/27/04 

69  FR  77560 

Final  Rule 

08/01/07 

72  FR  41935 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Paul  Murray,  Staff 
Attorney,  Federal  Communications 
Commission,  Wireless 


Telecommunications  Bureau,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-0688 
Fax:  202  418-7447 
Email:  pmurray@fcc.gov 

RIN:  3060-AH82 


520.  REEXAMINATION  OF  ROAMING 
OBLIGATIONS  OF  COMMERCIAL 
MOBILE  RADIO  SERVICE  PROVIDERS 

Legal  Authority:  47  USC  151;  47  USC 
152(n);  47  USC  154(i)  and  154(j);  47 
USC  201(b);  47  USC  251(a);  47  USC 
253;  47  USC  303(r);  47  USC 
332(c)(1)(B);  47  USC  309 

Abstract:  This  rulemaking  considers 
whether  the  Commission  should  adopt 
an  automatic  roaming  rule  for 
Commercial  Mobile  Radio  Services  and 
sunset  the  current  manual  roaming 
requirement. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/21/00  65  FR  69891 

NPRM  09/28/05  70  FR  56612 

NPRM  01/19/06  71  FR  3029 

FNPRM  08/30/07  72  FR  50085 

Final  Rule  08/30/07  72  FR  50064 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Christina  Clearwater, 
Attorney,  Federal  Communications 
Commission,  Wireless  Telecom. 

Bureau,  Auctions  Division,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-1893 
Email:  christina.clearwater@fcc.gov 

Won  Kim,  Attorney,  Federal 
Communications  Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-1368 
Email:  won.kim@fcc.gov 

RIN:  3060-AH83 


521.  AMENDMENT  TO  LICENSING 
LOW  POWER  OPERATIONS  IN 
450-470  MHZ  BAND 

Legal  Authority:  47  USC  1;  47  USC 
154;  47  USC  302  and  303;  47  USC  332 

Abstract:  The  proposed  amendments 
facilitate  the  viability  of  low  power 
operations  in  the  private  land  mobile 
radio  450-470  MHz  Band. 

Timetable: 

Action  Date  FR  Cite 

NPRM  09/12/01  66  FR  47435 


Action  Date  FR  Cite 


R&O  04/21/03  68  FR  19444 

Final  Rule  09/25/03  68  FR  55319 

Final  Rule  10/12/04  69  FR  60561 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Scot  Stone,  Federal 
Communications  Commission,  Wireless 
Telecom  Bureau,  445  12th  Street  SW., 
Washington,  DC  20554 
Phone:  202  418-0680 
Email;  scot.stone@fcc.gov 

RIN:  3060-AH84 


522.  REVIEW  OF  QUIET  ZONES 
APPLICATION  PROCEDURES 

Legal  Authority:  47  USC  1;  47  USC 

154(i);  47  USC  161;  47  USC  303(g);  47 
USC  303(r) 

Abstract:  Review  of  Quiet  Zones  rules 
for  possible  streamlining  while 
ensuring  adequate  protection  from 
interference. 

Timetable: 

Action  Date  FR  Cite 


NPRM 

NPRM  Comment 
Period  End 
R&O 

Final  Rule 
Final  Rule 


12/21/01  66  FR  65866 
02/06/02 

04/06/04  69  FR  17946 
09/23/04  69  FR  56956 
12/06/04  69  FR  70378 


Next  Action  Undetermined 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Linda  Chang, 
Attorney,  Federal  Communications 
Commi.ssion,  Wireless  Bureau,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-1339 
Email:  linda.chang@fcc.gov 
RIN:  3060-AH88 


523.  REALLOCATION  AND  SERVICE 
RULES  FOR  THE  698-746  MHZ 
SPECTRUM  BAND  (TELEVISION 
CHANNELS  52-59) 

Legal  Authority:  47  USC  151  and  152; 
47  USC  154(i):  47  USC  155(c):  47  USC 
157;  47  USC  201  and  202;  47  USC  208; 
47  USC  214;  47  USC  301  to  302(g):  47 
USC  303;  47  USC  307;  47  USC  309  to 
311;  47  USC  314;  47  USC  316;  47  USC 
319;  47  USC  324;  47  USC  331  to  333; 

47  USC  336;  47  USC  534  and  535 

Abstract:  The  Commission  has  adopted 
allocation  and  service  rules  for  the  48 
MHz  of  spectrum  in  the  698-746  MHz 
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band  currently  occupied  by  television 
channels  52-59. 

Timetable: 

Action  Date  FR  Cite 

NPRM  04/13/01  66  FR  19106 

R&O  02/06/02  67  FR  5491 

MO&O  07/09/02  67  FR  45380 

Final  Rule  08/28/04  69  FR  51 706 

Next  Action  Undetermined 
Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Michael  J.  Rowan, 
Attorney-Advisor,  Federal 
Communications  Commission,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-1883 
Fax;  202  418-7447 
Email:  michael.rowan@fcc.gov 
RIN:  3060-AH89 


Timetable: 


Action 


Date  FR  Cite 


NPRM 

NPRM  Comment 
Period  End 
Final  Rule 
NPRM 

Final  Rule  Correction 
Final  Rule 


07/25/03  68  FR  44003 
10/23/03 

04/13/05  70  FR  19293 
04/13/05  70  FR  19377 
04/27/05  70  FR  21663 
12/27/05  70  FR  76411 


Next  Action  Undetermined 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Richard  Arsenault, 
Chief  Counsel,  Mobility  Division,  WTB, 
Federal  Communications  Commission, 
445  12th  Street  SW.,  Washington,  DC 
20554 

Phone:  202  418-0920 

Email:  richard.arsenault@fcc.gov 

RIN:  3060-AI27 


524.  YEAR  2000  BIENNIAL  REVIEW 
(WT  DOCKET  NO.  01-108) 

Legal  Authority:  Not  Yet  Determined 

Abstract:  The  year  2000  part  22 
Biqpnial  Review  Report  and  Order  and 
subsequent  Order  on  Reconsideration 
examined  whether  certain  rules  should 
be  modified  or  eliminated  as  a  result 
of  technological  changes  or  increased 
competition. 

Timetable: 

Action  Date  FR  Cite 

Final  Rule  04/01/04  69  FR  17063 

Final  Rule  Effective  06/01/04 
Final  Rule  09/15/04  69  FR  55516 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Linda  Chang, 
Attorney,  Federal  Communications 
Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-1339 
Fax:  202  418-7447 
Email:  lchang@fcc.gov 

RIN:  3060-AI26 


525.  AIR-GROUND 
TELECOMMUNICATIONS  SERVICES 
Legal  Authority:  47  USC  151;  47  USC 
151(i);  47  USC  161;  47  USC  303(r) 

Abstract:  Re-examination  of  rules 
governing  air-ground 
telecommunications  services  on 
commercial  airplanes. 
Revision/elimination  of  47  CFR  22  non- 
cellular  provisions. 


526.  AMENDMENTS  OF  VARIOUS 
RULES  AFFECTING  WIRELESS  RADIO 
SERVICES  (WT  DOCKET  NO.  03-264) 

Legal  Authority:  47  USC  151;  47  USC 
154(i):  47  USC  161;  47  USC  303(r)  - 

Abstract:  This  rulemaking  proposes  to 
streamline  and  harmonize  wireless 
radio  service  rules. 

Timetable: 

Action  Date  FR  Cite 


NPRM 

NPRM  Comment 
Period  End 
NPRM 
Final  Rule 
Proposed  Rule 
Final  Rule 
Final  Rule 
Final  Rule 


02/23/04  69  FR  8132 
05/24/04 

10/19/05  70  FR  60770 
10/20/05  70  FR  61049 
05/02/07,  72  FR  24238 
05/16/07  72  FR  27688 
08/24/07  72  FR  48814 
05/02/08  73  FR  24180 


Next  Action  Undetermined 


Regulatory  Flexibility  Analysis 
Required:  Yes 


Agency  Contact:  Nina  Shafran,  Federal 
Communications  Commission,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-2781 
Email:  nina.shafran@fcc.gov 


RIN:  3060-AI30 


527.  FACILITATING  THE  PROVISION 
OF  SPECTRUM-BASED  SERVICES  TO 
RURAL  AREAS 

Legal  Authority:  Not  Yet  Determined 

Abstract:  This  rulemaking  will 
facilitate  the  provision  of  spectrum- 
based  services  to  rural  areas. 


Timetable: 

Action 

Date 

FR  Cite 

NPRM 

11/12/03 

68  FR  64050 

NPRM  Comment 

01/26/04 

Period  End 

NPRM 

12/15/04 

69  FR  75174 

Final  Rule 

12/15/04 

69  FR  75144 

Final  Rule 

04/27/05 

70  FR  21652 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Allen  A.  Barna, 
Federal  Communications  Commission, 
445  12th  Street  SW.,  Washington,  DC 
20554 

Phone:  202  418-0620 
Email:  allen.barna@fcc.gov 

RIN:  3060-AI31 


528.  EXTENDING  WIRELESS 
TELECOMMUNICATIONS  SERVICES 
TO  TRIBAL  LANDS 

Legal  Authority:  47  USC  151;  47  USC 
154(i);  47  USC  303(r);  47  USC  309(j); 


Abstract:  This  action  amends  rules  to 
encourage  carriers  to  provide 
telecommunications  services  to  tribal 
lands. 

Timetable: 

Action  Date  FR  Cite 

Final  Rule  05/02/03  68  FR  23417 

Final  Rule  Effective  07/01/03 
Final  Rule  10/18/04  69  FR  61 31 7 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Michael  Connelly, 
Attorney  Advisor,  Federal 
Communications  Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-0132 
Email:  michael.connelly@fcc.gov 

RIN;  3060-AI32 


529.  AMENDMENT  OF  COMMISSION 
RULES  CONCERNING  AIRPORT 
TERMINAL  USE  FREQUENCIES 
450-470  MHZ  BAND  OF  THE  PRIVATE 
LAND  MOBILE  RADIO  SERVICES  (WT 
DOCKET  NO.  02-318) 

Legal  Authority:  47  USC  I54(i);  47  USC 
303(g):  47  USC  303(r):  47  USC  332(c)(7) 

Abstract:  The  Commission  seeks 
comment  on  revisions  to  the  use  of 
Airport  Terminal  Use  (ATU) 
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frequencies  in  the  45-470  Private  Land 
Mobile  Radio  Industrial  Business  Pool. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/21/02  67  FR  70196 

NPRM  Comment  01/06/03 

Period  End 

Final  Rule  03/24/05  70  FR  15005 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  John  Evanoff, 
Attorney,  Federal  Communications 
Commission,  Public  Safety  and 
Homeland  Security  Bureau,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-0848 
Email:  john.evanoff@fcc.gov 

RIN:  3060-AI33 


530.  IMPROVING  PUBLIC  SAFETY 
COMMUNICATIONS  IN  THE  800  MHZ 
BAND  INOUSTRIAL/LAND 
TRANSPORTATION  AND  BUSINESS 
CHANNELS 

Legal  Authority:  47  USC  154(i);  47  USC 
303(fJ;  47  USC  303(r);  47  USC  332 

Abstract:  The  Commission  seeks  to 
improve  public  safety  communications 
in  the  800  MHz  band  and  consolidate 
the  800  MHz  Industrial/Land 
Transportation  and  Business  Pool 
channels. 

Timetable: 

Action  Date  FR  Cite 


NPRM 

04/05/02 

Final  Rule 

08/19/02 

Proposed  Rule 

02/10/03 

Final  Rule 

11/22/04 

Final  Rule 

11/22/04 

Final  Rule 

02/08/05 

Final  Rule 

02/08/05 

Final  Rule 

04/06/05 

Notice 

06/15/05 

Final  Rule 

09/28/05 

Notice 

10/26/05 

Final  Rule 

12/28/05 

Proposed  Rule 

09/21/06 

Clarification 

06/20/07 

Final  Rule 

07/20/07 

Next  Action  Undetermined 

67  FR  16351 

67  FR  53754 

68  FR  6687 

69  FR  67823 

69  FR  67853 

70  FR  6750 
70  FR  6761 
70  FR  17327 
70  FR  34764 
70  FR  56583 
70  FR  61 823 

70  FR  76704 

71  FR  55149 

72  FR  33914 
72  FR  39756 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Michael  Wilhelm, 
Federal  Communications  Commission, 
445  12th  Street  SW.,  Washington,  DC 
20554 

Phone:  202  418-0870 


Email:  michael.wilhelm@fcc.gov 
RIN:  3060-AI34 


531.  REVIEW  OF  PART  87  OF  THE 
COMMISSION’S  RULES  CONCERNING 
AVIATION  (WT  DOCKET  NO.  01-289) 

Legal  Authority:  47  USC  154;  47  USC 
303;  47  USC  307(e) 

Abstract:  This  proceeding  is  intended 
to  streamline,  consolidate  and  revise 
our  part  87  rules  governing  the 
Aviation  Radio  Service.  The  rule 
changes  are  designed  to  ensure  these  • 
rules  reflect  current  technological 
advances. 

Timetable: 

Action  Date  FR  Cite 


NPRM  10/16/01 

R&O  and  FNPRM  1 0/1 6/03 

FNPRM  04/12/04 

R&O  06/14/04 

NPRM  12/06/06 

Final  Rule  12/06/06 


Next  Action  Undetermined 


66  FR  64785 

69  FR  19140 
69  FR  32577 
71  FR  70710 
71  FR  70671 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Jeff  Tobias,  Attorney 
Advisor,  Federal  Communications 
Commission,  Wireless 
Telecommunications  Bureau,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-0680 
Email:  jeff.tobias@fcc.gov 

RIN:  3060-AI35 


532.  HEARING  AID-COMPATIBLE 
TELEPHONES  (WT  DOCKET  NOS. 
01-309  &  06-^150) 

Legal  Authority:  47  USC  154;  47  USC 
160;  47  USC  251  to  254;  47  USC  303; 

47  USC  332 

Abstract:  This  item  modifies 
exemptions  for  wireless  phones  under 
the  Hearing  Aid  Compatibility  Act  of 
1988  (HAC  Act)  to  require  that  digital 
wireless  phones  be  capable  of  being 
effectively  used  with  hearing  aids.  It 
finds  that  modifying  the  exemption  will 
extend  the  benefits  of  wireless 
telecommunications  to  individuals  with 
hearing  disabilities — including 
emergency,  business,  and  social 
communications — thereby  increasing 
the  value  of  the  wireless  network  for 
all  Americans. 

Timetable: 

Action  Date  FR  Cite 

NPRM  1 1/23/01  66  FR  58703 


Action 

Date 

FR  Cite 

R&O 

09/16/03 

68  FR  54173 

Notice 

11/14/03 

68  FR  64625 

NPRM 

07/27/05 

70  FR  43386 

Final  Rule 

07/27/05 

70  FR  43323 

NPRM 

08/21/06 

71  FR  48506 

NPRM  Comment 

09/20/06 

Period  End 

NPRM 

09/26/06 

71  FR  57455 

Proposed  Rule 

05/02/07 

72  FR  24236 

Final  Rule 

05/16/07 

72  FR  27688 

Final  Rule 

08/24/07 

72  FR  48814 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Andra  Cunningham, 
Attorney  Advisor,  Federal 
Communications  Commission,  445  12th 
Street  SW;,  Washington,  DC  20554 
Phone:  202  418-1630 
Fax:  202  428-2227 
Email:  -andra.cunningham@fcc.gov 

RIN:  3060-AI57 


533.  IMPLEMENTATION  OF  THE 
COMMERCIAL  SPECTRUM 
ENHANCEMENT  ACT  (CSEA)  AND 
MODERNIZATION  OF  THE 
COMMISSION’S  COMPETITIVE 
BIDDING  RULES  AND  PROCEDURES 
(WT  DOCKET  NO.  05-211) 

Legal  Authority:  15  USC  79;  47  USC 
151;  47  USC  154(i)-(j);  47  USC  155;  47 
USC  155(c);  47  USC  157;  47  USC  225; 
47  USC  303(r);  47  USC  307;  47  USC 
309;  47  USC  309(j);  47  USC  325(e);  47 
USC  334;  47  USC  336;  47  USC  339; 

47  USC  554 

Abstract:  This  proceeding  implements 
rules  and  procedures  needed  to  comply 
with  the  recently  enacted  Commercial 
Spectrum  Enhancement  Act  (CSEA).  It 
establishes  a  mechanism  for 
reimbursing  federal  agencies  out  of 
spectrum  auction  proceeds  for  the  cost 
of  relocating  their  operations  from 
certain  “eligible  frequencies”  that  have 
been  reallocated  from  Federal  to  non- 
Federal  use.  It  also  seeks  to  improve 
the  Commission’s  ability  to  achieve 
Congress’s  directives  with  regard  to 
designated  entities  and  to  ensure  that, 
in  accordance  with  the  intent  of 
Congress,  every  recipient  of  its 
designated  entity  benefits  is  an  entity 
that  uses  its  licenses  to  directly  provide 
facilities-based  telecommunications 
services  for  the  benefit  of  the  public. 
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Timetable: 

Action 

Date 

FR  Cite 

NPRM 

06/14/05 

70  FR  43372 

Declaratory  Ruling 

06/14/05 

70  FR  43322 

R&O 

01/24/06 

71  FR6214 

FNPRM 

02/03/06 

71  FR  6392 

Second  R&O 

04/25/06 

71  FR  26245 

Order  on  Recon  of 

06/02/06 

71  FR  34272 

Second  R&O 

Order  on  Recon  of 

06/02/06 

71  FR  34272 

Second  R&O 

Comment  Period  End 

09/20/06 

Reply  Comment 

10/20/06 

Period  End 

Next  Action  Undetermined 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Kelly  Quinn,  Asst. 
Chief,  Auctions  and  Spectrum  Access 
Division,  Federal  Communications 
Commission,  445  12th  Street  SW., 
Washington,  DC  20554 
Phone:  202  418-7384 
Email:  kelly.quinn@fcc.gov 

RIN:  3060-AI88 


534.  •  FACILITATING  THE  PROVISION 
OF  FIXED  AND  MOBILE  BROADBAND 
ACCESS  EDUCATIONAL  AND  OTHER 
ADVANCED  SERVICES  IN  THE 
2150-2162  AND  2500-2690  MHZ 
BANDS;  REVIEWING  OF  THE 
SPECTRUM  SHARING  PLAN  AMONG 
NON-GEOST 

Legal  Authority:  47  USC  154;  47  USC 
301  to  303;  47  USC  307  ;  47  USC  309; 
47  USC  332;  47  USC  336  and  337 

Abstract;  The  Commission  seeks 
comment  on  whether  to  assign 
Educational  Broadband  Service  (EBS) 
spectrum  in  the  Gulf  of  Mexico.  It  also 
seeks  comment  on  how  to  license 
unassigned  and  available  EBS 
spectrum.  Specifically,  we  seek 
comment  on  whether  it  would  be  in 
the  public  interest  to  develop  a  scheme 
for  licensing  unassigned  EBS  spectrum 
that  avoids  mutual  exclusivity:  we  ask 
whether  EBS  eligible  entities  could 
participate  fully  in  a  spectrum  auction; 
we  seek  comment  on  the  use  of  small 
business  size  standards  and  bidding 
credits  for  EBS  if  we  adopt  a  licensing 
scheme  that  could  result  in  mutually 
exclusive  applications;  we  seek 
comment  on  the  proper  market  size  and 
size  of  spectrum  blocks  for  new  EBS 
licenses;  and  we  seek  comment  on 
issuing  one  license  to  a  State  agency 


designated  by  the  Governor  to  be  the 
spectrum  manager,  using  frequency 
coordinators  to  avoid  mutually 
exclusive  EBS  applications,  as  well  as 
other  alternative  licensing  schemes. 

The  Commission  must  develop  a  new 
licensing  scheme  for  EBS  in  order  to 
achieve  the  Commission’s  goal  of 
facilitating  the  development  of  new  and 
innovative  wireless  services  for  the 
benefit  of  students  throughout  the 
nation. 

Timetable: 


Action  Date  FR  Cite 


NPRM 

FNPRM 

R&O 

MO&O 

Further  NPRM 
MO&O 


04/02/03  68  FR  34560 
07/29/04  69  FR  72048 
07/29/04  69  FR  72020 
04/27/06  71  FR  35178 
03/20/08  73  FR  26067 
03/20/08  73  FR  26032 


Next  Action  Undetermined 


Regulatory  Flexibility  Analysis 
Required:  Yes 


Agency  Contact:  John  Schauble, 
Deputy  Chief,  Broadband  Division, 
WTB,  Federal  Communications 
Commission,  445  12th  Street  SW., 
Washington,  DC  20554 
Phone:  202  418-0797 
Email:  john.schauble@fcc.gov 

RIN:  3060-AJ12 


Federal  Communications  Commission  (FCC)  Long-Term  Actions 
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535.  IMPLEMENTATION  OF  THE 
UNIVERSAL  SERVICE  PORTIONS  OF 
THE  1996  TELECOMMUNICATIONS 
ACT 

Legal  Authority:  47  USC  151  et  seq 

Abstract:  As  required  by  the 
Telecommunications  Act  of  1996,  the 
Commission  sought  comment  on 
proposals  for  reforming  universal 
service.  On  November  8,  1996,  the 
Federal-State  Joint  Board  on  Universal 
Service  issued  a  recommended  decision 
on  changes  to  the  universal  service 
support  mechanisms.  In  addition,  on 
January  10,  1997,  the  Commission 
issued  an  NPRM  and  NOI  on  changes 
to  the  Board  of  Directors  of  the 
National  Exchange  Carrier  Association 
(NECA),  regarding  the  administration  of 
universal  service.  On  May  8,  1997,  the 
Commission,  at  the  direction  of 
Congress,  released  its  order 
implementing  the  universal  service 
portions  of  the  1996  Act.  On  December 


30,  1997,  the  Commission  issued  the 
Fourth  Order  on  Reconsideration  which 
made  changes  and  clarifications  to  the 
May  8  Order.  On  June  22,  1998,  the 
Commission  issued  the  Fifth  Order  on 
Reconsideration  which  revised  the 
collection  levels  for  the  schools  and 
libraries  support  mechanism  through 
June  30,  1999,  and  revised  the 
collection  levels  for  the  rural  health 
care  support  mechanism  through 
December  31,  1998.  The  Fifth  Order  on 
Reconsideration  also  revised  the 
priority  with  which  schools  and 
libraries  and  rural  health  care  providers 
will  receive  support.  On  October  28, 
1998,  the  Commission  issued  the  Fifth 
Report  and  Order,  in  which  it  adopted 
the  model  platform  for  its  forward- 
looking  economic  cost  methodology, 
which  will  be  used  to  determine 
support  for  non-rural  carriers  beginning 
July  1,  1999.  On  November  21,  1998, 
the  Commission  issued  the  8th  Order 
on  Reconsideration  in  which  it 


consolidated  the  administration  of 
universal  service  into  a  single  entity 
known  as  the  Universal  Service 
Administrative  Company  or  USAC.  On 
November  25,  1998,  the  Federal-State 
Joint  Board  on  Universal  Service  issued 
its  Second  Recommended  Decision  in 
which  the  Joint  Board  made  certain 
recommendations  to  the  Commission 
regarding  the  high-cost  support 
mechanism. 

On  May  28,  1999,  the  Commission 
issued  the  Thirteenth  Order  on 
Reconsideration  in  which  it  adopted 
the  principles  of  a  Federal  high-cost 
support  mechanism  that  conformed  to 
the  Second  Recommended  Decision 
and  in  which  it  sought  further 
comment  on  specific  elements  of  the 
support  methodology.  In  the  Thirteenth 
Order  on  Reconsideration,  the 
Commission  also  decided  to  implement 
the  new  high-cost  support  mechanism 
on  January  1,  2000,  instead  of  July  1, 
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1999,  as  previously  planned.  On  May 
28,  1999,  the  Commission  also  issued 
a  Further  Notice  of  Proposed 
Rulemaking  in  which  it  sought 
comment  on  proposed  input  values  to 
be  used  in  the  forward-looking  model 
to  determine  non-rural  LECs’  cost  of 
providing  supported  services  in  high 
cost  areas.  On  August  5,  1999,  the 
Commission  adopted  a  Further  Notice 
of  Proposed  Rulemaking  in  which  it 
sought  comment  to  ascertain  the 
availability  of,  and  to  understand  the 
possible  impediments  to,  deployment 
and  subscribership  in  unserved  and 
underserved  areas  of  the  Nation, 
including  tribal  lands  and  other  insular 
areas. 

On  November  1,  1999,  the  Commission 
issued  the  Fourteenth  Order  on 
Reconsideration,  in  which  it  eliminated 
the  requirement  that  only  carriers  that 
have  been  certified  as  eligible 
telecommunications  carriers  may 
receive  credit  against  their  universal 
service  contributions  for  providing 
telecommunications  services  to  rural 
health  care  providers  at  the  lower 
urban  rates.  On  November  1,  1999,  the 
Commission  also  issued  the  Fifteenth 
Order  on  Reconsideration,  in  which  it 
authorized  support  for  any  • 
commercially  available 
telecommunications  service  regardless 
of  the  bandwidth,  and  simplified  the 
method  for  determining  how  much 
support  a  rural  health  care  provider  can 
receive.  On  November  2,  1999,  the 
Commission  issued  the  Ninth  Report 
and  Order  and  Eighteenth  Order  on 
Reconsideration  in  which  it  adopted  a 
new  forward-looking  high-cost  support 
mechanism  that  will  enable  States  to 
ensure  the  reasonable  comparability  of 
non-rural  carriers’  intrastate  rates.  On 
November  2,  1999,  the  Commission 
also  issiiedthe  Tenth  Report  and  Order 
in  "which  it  completed  the  selection  of 
a  cost  model  to  estimate  forweird- 
looking  cost  by  adopting  input  values 
for  the  previously  adopted  cost  model. 
On  June  30,  2000,  the  Commission 
issued  the  Twelfth  Report  and  Order, 
Memorandum  Opinion  and  Order,  and 
Further  Notice  of  Proposed 
Rulemaking,  in  response  to  the  Further 
Notice  of  Proposed  Rulemaking  it 
adopted  on  August  5,  1999.  In  the 
Twelfth  Report  and  Order,  the 
Commission  adopted  measures  to 
promote  telecommunications 
subscribership  and  inft'astructure 
deployment  within  American  Indian 
and  Alaska  Native  tribal  communities. 


On  October  12,  2000,  the  Commission 
released  a  Further  Notice  of  Proposed 
Rulemaking  and  Order  to  seek 
comment  on  proposals  to  modify  the 
Commission’s  rules  relating  to 
contributions  to  the  Federal  universal 
service  support  mechanisms.  On 
January  12,  2001,  the  Commission 
released  a  Further  Notice  of  Proposed 
Rulemaking  seeking  comment  on  the 
Recommended  Decision  of  the  Federal- 
State  Joint  Board  on  Universal  Service 
(Joint  Board)  regarding  a  plan  for 
reforming  the  universal  service  support 
mechanism  for  rural  carriers.  The  Joint 
Board  sent  to  the  Commission  the  Rural 
Task  Force  Recommendation  as  a  good 
foundation  for  implementing  rural 
high-cost  reform.  The  Rural  Task  Force 
recommends  the  use  of  a  modified 
version  of  the  current  high-cost  loop 
support  mechanism  based  on  carriers’ 
embedded  costs. 

On  May  23,  2001,  the  Commission 
released  the  Fourteenth  Report  and 
Order,  Twenty-Second  Order  on 
Reconsideration  and  Further  Notice  of 
Proposed  Rulemaking.  In  the 
Fourteenth  Report  and  Order,  the 
Commission  adopted  a  5-year  plan  that 
makes  modifications  to  the  high-cost 
loop  support  mechanism  for  rural 
carriers.  These  modifications  were 
based  on  the  recommendation  of  the 
Joint  Board  and  will  provide 
predictable  levels  of  support  so  that 
rural  carriers  can  continue  to  provide 
affordable  service  in  rural  America, 
while  ensuring  that  consumers  in  all 
areas  of  the  nation,  including  rural 
areas,  have  access  to  affordable  and 
quality  telecommunications  services. 

On  March  14,  2001,  the  Commission 
issued  an  order  modifying  the 
methodology  used  to  assesS 
contributions  to  universal  service.  The 
methodology  was  modified  to  reduce 
the  interval  between  the  accrual  of 
revenues  and  the  assessment  of 
contributions  based  on  those  revenues. 
The  order  reduced  the  interval  from  an 
average  of  one  year  to  an  average  of 
six  months. 

On  May  8,  2001,  the  Commission 
issued  a  Notice  of  Proposed 
Rulemaking  which  sought  comment  on 
how  to  streamline  and  reform  both  the 
manner  in  which  the  Commission 
assesses  carrier  contributions  to  the 
universal  service  fund  and  the  manner 
in  which  carriers  may  recover  those 
costs  from  their  customers. 


On  May  22,  2001,  the  Commission 
adopted  a  5-year  interim  freeze  of  the 
part  36  jurisdictional  separations  rules, 
pending  comprehensive  reform  of  the 
separations  process.  The  5-year  interim 
freeze  was  based  upon  the  July  21, 

2000,  Recommended  Decision  of  the 
Federal-State  Joint  Board  on 
Separations.  Under  the  interim^ freeze, 
the  part  36  categories  and  jurisdictional 
allocation  factors  of  price  cap 
incumbent  LECs  are  fi"ozen,  while  rate- 
of-return  carriers  had  the  option  to 
ft-eeze  only  their  jurisdictional 
allocation  factors.  The  interim  freeze  is 
in  effect  from  July  1,  2001,  to  June  30, 
2006,  or  until  comprehensive  reform  is 
completed,  whichever  comes  first. 

On  November  8,  2001,  the  Commission 
released  the  Fifteenth  Report  and  Order 
and  Further  Notice  of  Proposed 
Rulemaking  (Further  Notice)  reforming 
the  interstate  access  charge  and 
universal  service  support  system  for 
rate-of-return  incumbent  carriers.  The 
Order  established  a  new  interstate 
support  mechanism  to  replace  implicit 
support  in  the  interstate  access  rate 
structure  of  rate-of-return  carriers  with 
explicit,  portable  support.  Among  other 
things,  the  Further  Notice  sought 
comment  on  consolidating  the  existing 
Long  Term  Support  mechanism  with 
the  new  support  mechanism  created  in 
the  Order. 

On  January  25,  2002,  the  Commission 
released  a  Further  Notice  of  Proposed 
Rulemaking  and  Order  (Further  Notice), 
in  which  it  sought  comment  on 
modifications  to  the  rules  governing  the 
schools  and  libraries  .support 
mechanism.  The  modifications  address 
changes  that  would  make  the  program 
more  efficient,  ensure  that  the  benefits 
of  the  program  are  distributed  in  an 
equitable  manner,  and  prevent  waste, 
fraud,  and  abuse.  In  addition,  the  order 
denied  certain  petitions  for 
reconsideration  relating  to  unused 
funds. 

On  February  15,  2002,  the  Commission 
released  a  Notice  of  Proposed 
Rulemaking  and  Order,  in  which  it 
sought  comment  on  the  issues  from  the 
Ninth  Report  and  Order  remanded  by 
the  United  States  Court  of  Appeals  for 
the  Tenth  Circuit.  The  Ninth  Report 
and  Order  established  a  Federal  high- 
cost  universal  service  support 
mechanism  for  non-rural  carriers  based 
on  forward-looking  econo'mic  costs.  In 
addition,  the  order  referred  these  issues 
to  the  Federal-State  Joint  Board  on 
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Universal  Service  for  a  recommended 
decision. 

On  February  15,  2002,  the  Commission 
issued  a  Notice  of  Proposed 
Rulemaking  examining  the  appropriate 
legal  and  policy  framework  under  the 
Communications  Act  of  1934,  as 
amended,  for  broadband  access  to  the 
Internet  provided  over  domestic 
wireline  facilities. 

On  February  26,  2002,  the  Commission 
issued  a  Further  Notice  of  Proposed 
Rulemaking  and  Report  and  Order,  in 
which  it  sought  comment  on  specific 
proposals  to  change  the  manner  in 
which  universal  service  contributions 
are  assessed  and  recovered,  including 
one  proposal  to  assess  contributions 
based  on  the  number  and  capacity  of 
connections  provided  to  a  public 
network.  This  proceeding  also  made 
certain  modifications  to  the  existing 
contribution  system. 

On  April  19,  2002,  the  Commission 
issued  a  Notice  of  Proposed 
Rulemaking  in  which  it  sought 
comment  on  specific  proposals  to: 
clarify  how  it  should  treat  eligible 
entities  that  also  perform  functions  that 
are  outside  the  statutory  definition  of 
“health  care  provider;”  provide  support 
for  Internet  access;  and  change  the 
calculation  of  discounted  services, 
including  the  calculation  of  urban  and 
rural  rates. 

On  December  13,  2002,  the  Commission 
issued  an  Order  and  Second  FNPRM 
in  which  it  sought  further  comment  on 
three  specific  connection-based 
universal  service  contribution 
methodologies.  This  Order  also  made 
interim  changes  to  the  contribution 
methodology  to  ensure  the  viability  of 
the  fund  in  the  near  term. 

On  February  25,  2003,  the  Commission 
issued  an  NPRM  in  which  it  sought 
comment  on  the  Recommended 
Decision  issued  by  the  Federal-State 
Joint  Board  on  Universal  Service 
regarding  the  definition  of  services 
supported  by  universal  service. 

On  February  26,  2003,  the  Commission 
issued  a  Public  Notice  in  which  it 
sought  comment  on  a  staff  study  of 
several  alternative  universal  service 
contribution  methodologies. 

On  April  30,  2003,  the  Commission 
issued  a  Second  Report  &  Order  and 
Further  Notice  of  Proposed 
Rulemaking,  in  which  it  simplified  and 
streamlined  the  operation  of  the 
schools  and  libraries  support 


mechanism.  In  addition,  it  sought 
comment  on  further  proposals  to  refine 
the  support  mechanism,  including  the 
Ccirry-forward  of  unused  funds. 

On  May  21,  2003,  the  Commission 
issued  a  Twenty-fifth  Order  on 
Reconsideration,  Report  and  Order,  and 
Further  Notice  of  Proposed 
Rulemaking,  in  which  it  resolved 
several  petitions  for  reconsideration  of 
the  Twelfth  Report  and  Order.  In 
addition,  it  sought  further  comment  on 
ways  to  provide  enhanced  Lifeline 
support  to  near  reservation  areas. 

On  June  9,  2003,  the  Commission 
released  a  Notice  of  Proposed 
Rulemaking,  in  which  it  sought 
comment  on  changes  to  the  low-income 
support  mechanisms  recommended  by 
the  Joint  Board. 

On  July  3,  2003,  the  Commission 
released  an  Order  eliminating  the 
requirement  that  the  National  Exchange 
Carrier  Association  hold  annual 
elections  for  its  board  of  directors  and 
that  its  directors  serve  one-year  terms. 

On  July  14,  2003,  the  Commission 
released  an  Order  and  Order  on 
Reconsideration  adopting  the  Joint 
Board’s  recommendations  regarding  the 
services  supported  by  universal  service. 

On  July  24,  2003,  the  Commission 
released  an  Order  adopting  measures  to 
ensure  that  implementation  of  the 
Children’s  Internet  Protection  Act 
complies  with  a  US  Supreme  Court 
decision.  68  FR  47453. 

On  October  27,  2003,  the  Commission 
released  an  Order  on  Remand, 
Memorandum  Opinion  and  Order,  and 
Further  Notice  of  Proposed  Rulemaking 
modifying  the  High-Cost  mechanism  for 
non-rural  carriers  and  seeking  comment 
on  certain  issues  relating  to  rate  review 
and  an  expanded  certification  process. 
Order:  68  FR  69622.  FNPRM:  68  FR 
69641. 

On  November  17,  2003,  the 
Commission  released  a  Report  and 
Order,  Order  on  Reconsideration,  and 
Further  Notice  of  Proposed  Rulemaking 
improving  the  Rural  Healthcare 
Support  mechanism  and  seeking 
comment  on  modifications  to  the 
definition  of  “rural  area”  for  the  Rural 
Healthcare  Support  mechanism.  68  FR 
74492. 

On  December  23,  2003,  the  Commission 
released  the  Third  Report  and  Order 
and  Second  Further  Notice  of  Proposed 
Rulemaking  adopting  rules  to  limit 


waste,  fraud  and  abuse  in  the  Schools 
and  Libraries  mechanism  and  seeking 
comment  on  additional  measures  to 
limit  waste,  fraud,  and  abuse.  Order: 

69  FR  6181.  FNPRM:  69  FR  6229. 

On  February  26,  2004,  the  Commission 
released  a  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking 
modifying  regulation  of  rate-of-return 
carriers  and  seeking  comment  on 
further  changes  to  regulation  of  rate-of- 
return  carriers.  69  FR  13794. 

On  April  29,  2004,  the  Commission 
released  a  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking 
improving  the  effectiveness  of  the  low- 
income  mechanism  and  seeking 
comment  on  whether  the  Commission 
should  add  an  income-based  criterion 
of  150  percent  of  the  Federal  Poverty 
Guidelines. 

On  May  14,  2004,  the  Commission 
issued  a  Notice  of  Proposed 
Rulemaking  that  sought  comment  on 
various  abbreviated  dialing 
arrangements  that  could  be  used  by 
state  “One  Call”  notification  systems  in 
compliance  with  the  Pipeline  Safety 
Improvement  Act  of  2002. 

On  June  8,  2004,  the  Commission 
issued  a  Notice  of  Proposed 
Rulemaking  that  sought  comment  on 
the  Recommended  Decision  of  the  Joint 
Board  on  Universal  Service  concerning 
the  process  for  designation  of  eligible 
telecommunications  carriers  (ETCs)  and 
the  Commission’s  rules  regarding  high- 
cost  universal  service  support. 

On  June  28,  2004,  the  Commission 
issued  an  Order  that  asked  the  Joint 
Board  to  review  the  Commission’s  rules 
relating  to  the  high-cost  universal 
service  support  mechanism  for  rural 
carriers  and  to  determine  the 
appropriate  rural  mechanism  to 
succeed  the  5-year  plan  adopted  in  the 
Rural  Task  Force  Order. 

On  June  30,  2004,  the  Commission 
issued  an  Order  appointing  the 
Honorable  Robert  Nelson, 
Commissioner  of  the  Michigan  Public 
Service  Commission  to  serve  on  the 
Federal-State  Joint  Board  on  Universal 
Service. 

On  July  20,  2004,  the  Commission 
issued  an  Order  that  granted,  in  part,  ' 
waiver  requests  filed  by  AT&T,  SBC 
and  Verizon  regarding  the  true-up 
process  for  universal  service 
contributions  based  on  2003  revenues. 

On  July  30,  2004,  the  Commission 
issued  an  Order  on  Reconsideration 
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and  Fourth  Report  and  Order  that 
addressed  Petitions  for  Reconsideration 
of  the  Commitment  Adjustment  Order, 
which  directed  the  Universal  Service 
Administrative  Company  to  cancel  any 
E-rate  funding  commitments  that  were 
made  in  violation  of  the 
Telecommunications  Act  of  1996  and 
to  recover  any  erroneously  distributed 
funds  from  service  providers. 

On  August  13,  2004,  the  Commission 
issued  a  Fifth  Report  and  Order  and 
Order  that  adopted  measures  to  protect 
against  waste,  fraud  and  abuse  in  the 
administration  of  the  Schools  and 
Libraries  Universal  Service  Support 
Mechanism.  The  document  also 
resolved  a  number  of  issues  that  have 
arisen  from  audit  activities  conducted 
as  part  of  ongoing  oversight  over  the 
administration  of  the  universal  service 
fund  (USF)  and  addressed 
programmatic  concerns  raised  by  the 
Office  of  Inspector  General. 

On  August  26,  2004,  the  Commission 
issued  an  Order  that  granted  in  part 
NeuStar’s  Request  to  perform  certain 
changes  and  transactions  that  do  not 
affect  its  neutrality  without 
Commission  approval. 

On  September  9,  2004,  the  Commission 
issued  a  Fourth  Report  to  Congress  that 
concluded  the  Commission’s  Fourth 
inquiry  under  section  706  of  the 
Telecommunications  Act  of  1996.  It 
concludes  that  the  overall  goal  of 
section  706  is  being  met,  and  that 
advanced  telecommunications 
capability  is  being  deployed  to  all 
Americans  in  a  reasonable  and  timely 
fashion. 

On  September  16,  2004,  the 
Commission  issued  a  Second  Further 
Notice  of  Proposed  Rulemaking  that 
sought  comment  on  the  North 
American  Numbering  Council 
recommendation  for  reducing  the  time 
interval  for  intermodal  porting.  The 
Commission  also  sought  comment  on 
implementation  issues  in  the  event  that 
a  reduced  intermodal  porting  interval 
is  adopted. 

On  September  27,  2004,  the 
Commission  issued  a  Memorandum 
Opinion  and  Order  that  dismissed  as 
moot  Accipiter’s  Application  for 
Review  of  a  decision  by  the  Accounting 
and  Audits  Division  made  on  delegated 
authority,  denying  Accipiter’s  request 
for  waiver  of  47  CFR  sections  36.611 
and  36.612. 


On  October  29,  2004,  the  Commission 
issued  a  Memorandum  Opinion  and 
Order  that  granted  the  Application  for 
Review  of  a  decision  by  the  Common 
Carrier  Bureau  made  on  delegated 
authority,  which  granted  Sandwich 
Isles  a  waiver  to  be  treated  as  an 
incumbent  Local  Exchange  Carrier 
serving  a  previously  unserved  area  for 
purposes  of  receiving  high-cost 
universal  service  support. 

On  October  29,  2004,  the  Commission 
issued  an  Order  that  denied  a  petition 
for  reconsideration  filed  by  Business 
Service  Center,  Inc.,  Mobile  Phone  of 
Texas,  Inc.,  and  3  Rivers  PCS,  Inc. 
requesting  that  the  Commission 
reconsider  its  “safe  harbor”  guidelines, 
adopted  in  1998,  which  allow  several 
categories  of  carriers  to  assume  that  a 
certain  percentage  of  their 
telecommunications  revenues  is 
interstate  for  universal  service  reporting 
and  contribution  purposes. 

On  November  29,  2004,  the 
Commission  issued  an  Order  on 
Reconsideration  that  addressed  twelve 
petitions  for  reconsideration  of  the 
Universal  Service  First  Report  and 
Order  and  the  Fourth  Order  on 
Reconsideration.  These  petitions 
concerned,  among  other  issues,  the 
high-cost  and  Schools  and  Libraries 
mechanisms,  and  contribution 
methodology. 

On  December  17,  2004,  the  Commission 
issued  a  Second  Report  and  Order, 
Order  on  Reconsideration,  and  Further 
Notice  of  Proposed  Rulemaking  that 
modified  its  rules  to  improve  the 
effectiveness  of  the  rural  health  care 
universal  service  support  mechanism. 

On  December  30,  2004,  the  Commission 
issued  an  Order  that  approved  the 
nominations  of  two  state 
commissioners,  Elliott  Smith  and  Ray 
Baum  to  the  Federal-State  Joint  Board 
on  Universal  Service. 

On  January  10,  2005,  the  Commission 
issued  an  Order  and  Order  on 
Reconsideration  that  amended  47  CFR 
section  54.305  so  that  it  does  not  apply 
to  transfers  to  exchanges  between  non- 
rural  carriers  after  the  phase-down  of 
interim  hold-harmless  support,  and 
granted  a  request  by  the  National 
Telephone  Cooperative  Association  to 
provide  that  rural  carriers  may  receive 
“safety  valve”  support  for  investment 
made  in  the  first  year  of  operating 
acquired  exchanges. 


On  January  10,  2005,  the  Commission 
issued  an  Order  that  denied  in  part  and 
granted  in  part  a  request  by  Valor  for 
waiver  of  47  CFR  section  54.305.  The 
waiver  allowed  it  to  receive  additional 
safety  valve  support  consistent  with  the 
modifications  to  the  safety  valve 
mechanism  contained  in  the 
CompanionOrder. 

Timetable: 

Action  Date  FR  Cite 

Recommended 
Decision 

Federal-State  Joint 
Board,  Universal 
Service 
First  R&O 
Second  R&O 
Order  on  Recon 
R&O  and  Second 
Order  on  Recon 
Second  R&O,  and 
FNPRM 
Third  R&O 
Second  Order  on 
Recon 

Fourth  Order  on 
Recon 

Fifth  Order  on  Recon 
Fifth  R&O 
Eighth  Order  on 
Recon 
Second 

Recommended 
Decision 

Thirteenth  Order  on 
Recon 
FNPRM 
FNPRM 

Fourteenth  Order  on 
Recon 

Fifteenth  Order  on 
Recon 
Tenth  R&O 
Ninth  R&O  and 
Eighteenth  Order  on 
Recon 

Nineteenth  Order  on 
Recon 

Twentieth  Order  on 
Recon 

Public  Notice 
Twelfth  R&O,  MO&O 
and  FNPRM 
FNPRM  and  Order 
FNPRM 

R&O  and  Order  on 
Recon 
NPRM 
Order 

Fourteenth  R&O  and 
FNPRM 

FNPRM  and  Order 
NPRM 

NPRM  and  Order 


11/08/96  61  FR  63778 


05/08/97  62  FR  32862 
05/08/97  62  FR  32862 
07/10/97  62  FR  40742 
07/18/97  62  FR  41 294 

08/15/97  62  FR  47404 

10/14/97  62  FR  561 18 
11/26/97  62  FR  65036 

12/30/97  62  FR  2093 

06/22/98  63  FR  43088 
10/28/98  63  FR  63993 
11/21/98 

11/25/98  63  FR  67837 


06/09/99  64  FR  30917 

06/14/99  64  FR  31780 
09/30/99  64  FR  52738 
11/16/99  64  FR  62120 

11/30/99  64  FR  66776 

12/01/99  64  FR  67372 
12/01/99  64  FR  6741 6 


12/30/99  64  FR  73427 

05/08/00  65  FR  2651 3 

07/18/00  65  FR  44507 
08/04/00  65  FR  47883 

11/09/00  65  FR  67322 
01/26/01  66  FR  7867 
03/14/01  66  FR  16144 

05/08/01  66  FR  2871 8 
05/22/01  66  FR  35107 
05/23/01  66  FR  30080 

01/25/02  67  FR  7327 
02/15/02  67  FR  9232 
02/15/02  67  FR  10846 
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Action 

Date 

FR  Cite 

FNPRM  and  R&O 

02/26/02 

67  FR11254 

NPRM 

04/19/02 

67  FR  34653 

Order  and  Second 

12/13/02 

67  FR  79543 

FNPRM 

NPRM 

02/25/03 

68  FR  12020 

Public  Notice 

02/26/03 

68  FR  10724 

Second  R&O  and 

06/20/03 

68  FR  36961 

FNPRM 

Twenty-Fifth  Order  on 

07/16/03 

68  FR  41996 

Recon,  R&O,  Order, 

and  FNPRM 

NPRM 

07/17/03 

68  FR  42333 

Order 

07/24/03 

68  FR  47453 

Order 

08/06/03 

68  FR  46500 

Order  and  Order  on 

08/19/03 

68  FR  49707 

Recon 

Order  on  Remand, 

10/27/03 

68  FR  69641 

MO&O,  FNPRM 

R&O,  Order  on  Recon, 

11/17/03 

68  FR  74492 

FNPRM 

R&O,  FNPRM 

02/26/04 

69  FR  13794 

R&O,  FNPRM 

04/29/04 

NPRM 

05/14/04 

69  FR  3130 

NPRM 

06/08/04 

69  FR  40839 

Order 

06/28/04 

69  FR  48232 

Order  on  Recon  & 

07/30/04 

69  FR  55983 

'  Fourth  R&O 

Fifth  R&O  and  Order 

08/13/04 

69  FR  55097 

Order 

08/26/04 

69  FR  57289 

Second  FNPRM 

09/16/04 

69  FR  61334 

Order  &  Order  on 

01/10/05 

70  FR  10057 

Recon 

Sixth  R&O 

03/14/05 

70  FR  19321 

R&O 

03/17/05 

70  FR  29960 

MO&O 

03/30/05 

70  FR  21779 

NPRM  &  FNPRM 

06/14/05 

70  FR41658 

Order 

10/14/05 

70  FR  65850 

Order 

10/27/05 

NPRM 

01/11/06 

71  FR  1721 

Report  Number  2747 

01/12/06 

71  FR  2042 

Order 

02/08/06 

71  FR  6485 

FNPRM 

03/15/06 

71  FR  13393 

R&O  and  NPRM 

07/10/06 

71  FR  38781 

Order 

01/01/06 

71  FR  6485 

Order 

05/16/06 

71  FR  30298 

MO&O  and  FNPRM 

05/16/06 

71  FR  29843 

R&O 

06/27/06 

71  FR  38781 

Public  Notice 

08/11/06 

71  FR  50420 

Order 

09/29/06 

71  FR  65517 

Public  Notice 

03/12/07 

72  FR  36706 

Public  Notice 

03/13/07 

72  FR  40816 

Public  Notice 

03/16/07 

72  FR  39421 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Ye.s 

Agency  Contact:  Adrian  Wright, 
Telecommunications  Policy  Analyst, 
Federal  Communications  Commission, 
Wireline  Competition  Bureau,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-0792 
Email:  adrian.wright@fcc.gov 
RIN:  3060-AF85 


536.  TELECOMMUNICATIONS 
CARRIERS’  USE  OF  CUSTOMER 
PROPRIETARY  NETWORK 
INFORMATION  AND  OTHER 
CUSTOMER  INFORMATION 

Legal  Authority:  47  USC  15l;  47  USC 
.  154;  47  USC  222;  47  USC  272;  47  USC 
303(r) 

Abstract:  The  Commission  adopted 
rules  implementing  the  new  statutory 
framework  governing  carrier  use  and 
disclosure  of  customer  proprietary 
network  information  (CPNI)  created  by 
section  222  of  the  Communications  Act 
of  1934,  as  amended.  CPNI  includes, 
among  other  things,  to  whom,  where, 
and  when  a  customer  places  a  call,  as 
well  as  the  types  of  service  offerings 
to  which  the  customer  subscribes  and 
the  extent  to  which  the  service  is  used. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

05/28/96 

61  FR  26483 

Public  Notice 

02/25/97 

62  FR  8414 

Second  R&O  and 

04/24/98 

63  FR  20364 

FNPRM 

Order  on  Recon 

10/01/99 

64  FR  53242 

Final  Rule, 

01/26/01 

66  FR  7865 

Announcement  of 

Effective  Date 

Clarification  Order  & 

09/07/01 

66  FR  501 40 

Second  NPRM 

Third  R&O  and  Third 

09/20/02 

67  FR  59205 

FNPRM 

NPRM 

03/15/06 

71  FR  13317 

NPRM 

06/08/07 

72  FR  31782 

Final  Rule, 

06/08/07 

72  FR  31948 

Announcement  of 
Effective  Date 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Melissa  Kirkel, 
Attorney-Advisor,  WCB,  Federal 
Communications  Commission,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-7958 
Email:  melissa.kirkel@fcc.gov 

RIN:  3060-AG43 


537.  IMPLEMENTATION  OF  THE 
LOCAL  COMPETITION  PROVISIONS 
OF  THE  TELECOMMUNICATIONS  ACT 
OF  1996 

Legal  Authority:  47  USC  151  to  155; 

47  USC  157;  47  USC  201  to  205;  47 
USC  207  to  209;  47  USC  218 

Abstract:  On  August  8,  1996,  the 
Commission  adopted  the  Local 
Competition  Second  Report  and  Order 
(FCC  96-333),  implementing  the  dialing 


parity,  nondiscriminatory  access, 
network  disclosure,  and  numbering 
administration  provisions  of  the 
Telecommunications  Act  of  1996.  On 
July  19,  1999,  the  Commission  released 
the  First  Order  on  Reconsideration 
(FCC  99-170),  denying  the  petition  for 
reconsideration  of  the  Local 
Competition  Second  Report  and  Order 
filed  by  Beehive  Telephone  Company, 
Inc.,  which  related  to  numbering 
admininstration. 

On  September  9,  1999,  the  Commission 
released  the  Second  Order  on 
Reconsideration  (FCC  99-227),  resolving 
petitions  for  reconsideration  of  rules 
adopted  in  the  Local  Competition 
Second  Report  and  Order  to  implement 
the  requirement  of  47  U.S.C.  section 
251(b)(3)  that  LECs  provide  non¬ 
discriminatory  access  to  directory 
assistance,  directory  listing  and 
operator  services.  At  the  same  time,  the 
Commission  released  a  Notice  of 
Proposed  Rulemaking  (NPRM)  (also 
FCC  99-227)  seeking  comment  on 
issues  related  to  developments  in,  and 
the  convergence  of,  directory 
publishing  and  directory  assistance. 

On  October  21,  1999,  the  Commission 
released  the  Third  Order  on 
Reconsideration  (FCC  99-243),  resolving 
the  remaining  petitions  for 
reconsideration  regarding  numbering 
administration  under  47  U.S.C.  section 
251(e)(1).  On  January  29,  2002,  the 
Commission  released  an  Order  on 
Reconsideration  (FCC02-1 1  Jdismissing 
petitions  for  reconsideration  or 
clarification  of  the  Local  Competition 
Second  Report  and  Order  regarding 
dialing  parity  under  47  U.S.C.  section 
251(b)(3)  and  network  disclosure  under 
47  U.S.C.  section  251(c)(5). 

On  January  23,  2001,  the  Commission 
released  a  First  Report  and  Order  (FCC 
01-27)  resolving  issues  raised  in  the 
September  9,  1999  NPRM  and 
concluding,  among  other  things,  that 
competing  directory  assistance  (DA) 
providers  that  are  certified  as 
competitive  local  exchange  carriers 
(competitive  LECs),  are  agents  of 
competitive  LECs,  or  that  offer  call 
completion  services  are  entitled  to 
nondiscriminatory  access  to  LEC  local 
DA  databases.- 

On  January  9,  2002,  the  Commission 
released  the  Directory  Assistance 
NPRM  (FCC  01-384),  in  which  the 
Commission  solicited  comment  on 
whether  there  is  sufficient  competition 
in  the  retail  DA  market,  and  if  not. 
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what  if  any  action  the  Commission 
sHould  take  to  promote  such 
competition.  The  Commission  sought 
specific  comment  on  whether 
alternative  dialing  methods  would 
promote  competition.  Proposed 
methods  include;  (1)  presubscription  to 
411;  (2)  utilizing  national  555  numbers; 
(3)  utilizing  carrier  access  codes  (1010 
numbers);  and  (4)  utilizing  411XX 
numbers.  The  Commission  also  sought 
comment  on  whether  the  411  dialing 
code  should  be  eliminated.  This 
proceeding  is  pending  before  the 
Commission. 

On  May  3,  2005,  the  Commission 
released  an  Order  on  Reconsideration 
(FCC  05-93)  resolving  petitions  for 
reconsideration  of  the  Second  Order  on 
Reconsideration  and  the  First  Report 
and  Order.  The  Commission  clarified 
its  rules  regarding  the  use  of  DA  data 
obtained  pursuant  to  section  251(b)(3) 
of  the  Act,  and  denied  BellSouth  and 
SBC’s  joint  petition  for  reconsideration 
which  sought  authority  to  place 
contractual  restrictions  on  competing 
DA  providers’  use  of  DA  information. 
The  Commission  reaffirmed  that  LECs 
are  required  to  provide 
nondiscriminatory  access  to  their  entire 
local  DA  database  including  local  DA 
data  acquired  from  third  parties.  The 
Commission  also  accepted  Qwest’s 
request  to  withdraw  its  petition  for 
reconsideration  of  the  First  Report  and 
Order,  and  resolved  SBC’s  petition  for 
reconsideration  of  the  Second  Order  on 
Reconsideration. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

04/25/96 

61  FR  18311 

NPRM  Comment 

06/03/96 

Period  End 

Order 

09/06/96 

61  FR  47284 

NPRM 

09/27/99 

64  FR  51949 

Second  Order  on 

09/27/99 

64  FR  51910 

Recon 

Third  Order  on  Recon 

11/18/99 

64  FR  62983 

First  R&O  . 

02/21/01 

66  FR  10965 

NPRM 

02/14/02 

67  FR  6902 

Order  on  Recon 

08/17/05 

70  FR  48290 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Rodney  McDonald, 
Attorney-Advisor,  P’ederal 
Communications  Commission,  Wireline 
Competition  Bureau,  445  12th  Street 
SW.,  Washington,  DC  20554 
Phone:  202  418-7513 


Email:  rodney.mcdonaId@fcc.gov 
RIN;  3060-AG50 


538.  LOCAL  TELEPHONE  NETWORKS 
THAT  LECS  MUST  MAKE  AVAILABLE 
TO  COMPETITORS 
Legal  Authority;  47  USC  251 

Abstract:  This  revises  the  rules 
applicable  to  incumbent  local  exchange 
carriers  (LECs)  to  permit  competitive 
carriers  to  access  portions  of  the 
incumbent  LECs’  networks  on  an 
unbundled  basis.  Unbundling  allows 
competitors  to  lease  portions  of  the 
incumbent  LECs’  network  to  provide 
telecommunications  services.  These 
rule  changes  are  intended  to  remove 
uncertainty  regarding  the  incumbent 
LECs’  unbundling  obligations  under  the 
Telecommunications  Act  of  1996  and 
are  expected  to  accelerate  the 
development  of  local  exchange 
competition. 

On  December  20,  2001,  the  Commission 
issued  a  Notice  of  Proposed 
Rulemaking  to  comprehensively 
consider  the  appropriate  changes,  if 
any,  to  its  unbundling  policies  in  light 
of  market  developments  and 
technological  ad\'ances.  67  FR  1947. 

Oi^  May  29,  2002,  the  Commission 
extended  the  reply  comment  date  of  the 
Notice  of  Proposed  Rulemaking  to  July 
17,  2002,  to  allow  all  interested  parties 
to  incorporate  their  review  and  analysis 
of  USTA  v.  FCC,  290  F.3d  415  (D.C.' 

Cir.  2002). 

On  August  21,  2003,  the  Commission 
issued  a  Report  and  Order,  Order  on 
Remand,  and  Further  Notice  of 
Proposed  Rulemaking,  in  which  the 
Commission  adopted  new  unbundling 
requirements.  68  FR  52276. 

In  addition,  the  Commission  initiated 
a  Notice  of  Proposed  Rulemaking 
regarding  whether  the  Commission 
should  modify  the  so-called  pick-and- 
choose  rule  that 'permits  requesting 
carriers  to  opt  into  individual  portions 
of  interconnection  agreements  without 
accepting  all  the  terms  and  conditions 
of  such  agreements.  68  FR  52307. 

On  September  17,  2003,  the 
Commission  issued  an  Errata  correcting 
the  Report  and  Order  and  Order  on 
Remand.  On  October  9,  2003,  the 
Commission  issued  a  Report  seeking 
Comment  on  ten  petitions  for 
clarification  and/or  reconsideration  of 
the  Report  and  Order  and  Order  on 
Remand  released  on  August  21,  2003. 


68  FR  60391.  By  Order,  the 
Commission  denied  a  request  to  extend 
the  comment  period  for  petitions  for 
clarification  and/or  reconsideration.On 
March  2,  2004,  the  Commission’s 
August  21,  2003  Report  and  Order  and 
Order  on  Remand  was  affirmed  in  part 
and  vacated  and  remanded  in  part. 
USTA  V.  FCC,  359  F.3d  554  (D.C.  Cir. 
2004). 

On  July  13,  2004,  the  Commission’s 
Second  Report  and  Order  concluded 
the  rulemaking  proceeding  initiated 
regarding  the  so-called  pick-and-choose 
rule  and  determined  that  an  all-or- 
nothing  rule  for  opting  into  other 
interconnection  agreements  will  better 
promote  increased  give  and  take 
negotiations.  69  FR  43762. 

On  August  9,  2004,  the  Commissiop 
released  an  Order  on  Reconsideration 
addressing  in  part  two  petitions  for 
reconsideration  of  the  Commission’s 
fiber-to-the-premises  unbundling  rules. 

69  FR  54589.  The  Commission  clarified 
in  this  Order  on  Reconsideration  the 
applicability  of  the  fiber-to-the- 
premises  rules  in  multi-dwelling  unit 
buildings. 

On  August  20,  2004,  the  Commission 
is.sued  an  Interim  Order  and  Notice  of 
Proposed  Rulemaking  establishing  a 
new  rulemaking  proceeding  to 
determine  incumbent  LEC  unbundling 
obligations  as  well  as  establishing 
interim  requirements  to  govern  carrier 
relationships  until  the  Commission 
concludes  its  rulemaking  process.  69 
FR  55111,  55128. 

On  October  18,  2004,  the  Commission 
released  and  Order  on  Reconsideration 
concluding  that  fiber-to-the-curb 
(FTTC)  loops  shall  be  subject  to  the 
same  unbundling  framework  that  the 
Commission  established  for  fiber-to-the- 
home  (FTTH)  loops.  69  FR  77950. 

On  February  4,  2005,  the  Commission 
released  an  Order  on  Remand,  70  FR 
8940,  responding  to  the  D.C.  Circuit’s 
remand  of  certain  parts  of  the  Triennial 
Review  Order,  including  several  aspects 
of  the  impairment  standard  as  well  as 
new  determinations  regarding 
unbundling  requirements  for  local 
circuit  switching,  high-capacity  loops, 
and  dedicated  transport.  Specifically, 
the  Commission  determined  that 
incumbent  LECs  have  no  obligation  to 
unbundle  local  circuit  switching  and 
adopted  a  12-month  plan  to  transition 
existing  customers  of  unbundled 
switching  to  other  arrangements.  » 
Regarding  high-capacity  loops,  the 
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Commission  determined  that  competing 
carriers  are  not  impaired  (thus,  are  not 
entitled  to  access  as  UNEs)  dark  fiber 
loop  circuits.  Competing  carriers  are, 
however,  impaired  without  access  to 
DSl  and  DS3  loops,  except  in  wire 
centers  that  meet  specific  business  lines 
and  fiber-based  collocation  thresholds. 
Similarly,  with  respect  to  dedicated 
transport,  the  Commission  determined 
that  competing  carriers  are  impaired 
without  access  to  DSl,  DS3  and  dark 
fiber  transport,  except  on  routes 
connecting  a  pair  of  wire  centers,  each 
containing  a  specified  number  of 
business  lines  or  a  specified  number  of 
fiber-based  collocators. 

On  March  14,  2005,  the  Commission’s 
Wireline  Competition  Bureau  issued  an 
order  denying  a  petition  filed  by 
Verizon  seeking  a  stay  of  the 
Commission’s  rule  alowing  competitive 
LECs  to  “convert”  tariffed  incumbent 
EEC  special  access  arrangements  to 
unbundled  network  element  (LINE) 
arrangements  if  the  competitive  LEC  is 
eligible  to  order  the  UNE{s)  at  issue. 

On  April  25,  2005  and  May  25,  2005, 
the  Commission  issued  Public  Notices 
establishing  comment  periods  in 
response  to  petitions  for 
reconsideration  of  the  Commission’s 
Order  on  Remand  (Triennial  Review 
Order). 

On  June  16,  2006,  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  upheld  the 
Commission’s  Order  on  Remand,  70  FR 
8940. 

Timetable: 


Action 

Date 

FR  Cite 

Second  FNPRM 

04/26/99 

64  FR  20238 

Fourth  FNPRM 

01/14/00 

65  FR  2367 

Errata  Third  R&O  and 

01/18/00 

65  FR  2542 

Fourth  FNPRM 

Second  Errata  Third 

01/18/00 

65  FR  2542 

R&O  and  Fourth 

FNPRM 

Supplemental  Order 

01/18/00 

65  FR  2542 

Third  R&O 

01/18/00 

65  FR  2542 

Correction 

04/11/00 

65  FR  19334 

Supplemental  Order 

06/20/00 

65  FR  38214 

Clarification 

Public  Notice 

02/01/01 

66  FR  8555 

Public  Notice 

03/05/01 

66  FR  18279 

Public  Notice 

04/10/01 

Public  Notice 

04/23/01 

Public  Notice 

05/14/01 

NPRM 

01/15/02 

67  FR1947 

Public  Notice 

05/29/02 

Public  Notice 

08/01/02 

Public  Notice 

08/13/02 

NPRM 

08/21/03 

68  FR  52276 

Action 

Date 

FR  Cite 

R&O  and  Order  on 

08/21/03 

68  FR  52276 

Remand 

Errata 

09/17/03 

Report 

10/09/03 

68  FR  60391 

Order 

10/28/03 

Order 

01/09/04 

Public  Notice 

01/09/04 

Public  Notice 

02/18/04 

Order 

07/08/04 

Second  R&O 

07/08/04 

69  FR  43762 

Order  on  Recon 

08/09/04 

69  FR  54589 

Interim  Order 

08/20/04 

69  FR  55111 

NPRM 

08/20/04 

69  FR  55128 

Public  Notice 

09/10/04 

Public  Notice 

09/13/04 

Public  Notice 

10/20/04 

Order  on  Recon 

12/29/04 

69  FR  77950 

Order  on  Remand 

02/04/04 

Public  Notice 

04/25/05 

70  FR  29313 

Public  Notice 

05/25/05 

70  FR  34765 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Tim  Stelzig,  Associate 
Chief,  Competition  Policy  Division, 
Federal  Communications  Commission, 
Wireline  Competition  Bureau,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone;  202  418-0942 
Email:  tim.stelzig@fcc.gov 
RIN:  3060-AH44 


539.  2000  BIENNIAL  REGULATORY 
REVIEW— TELECOMMUNICATIONS 
SERVICE  QUALITY  REPORTING 
REQUIREMENTS 

Legal  Authority:  47  USC  154(i)  and 
154(j);  47  USC  201(b);  47  USC  303(r): 

47  USC  403 

Abstract:  This  NPRM  proposes  to 
eliminate  our  current  service  quality 
reports  (ARMIS  Report  43-05  and  43- 
06)  and  replace  them  with  a  more 
consumer-oriented  report.  The  NPRM 
proposes  to  reduce  the  reporting 
categories  from  more  than  30  to  6,  and 
addresses  the  needs  of  carriers, 
consumers,  state  public  utility 
commissions,  and  other  interested 
parties. 

Timetable: 

Action  Date  FR  Cite 

NPRM  12/04/00  65  FR  75657 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Alex  Johns,  Federal 
Communications  Commission,  445  12th 
Street  SW.,  Washington,  DC  20554 


Phone:  202  418-1167 
Fax:  202  418-1413 
Email:  alexis.johns@fcc.gov 

RIN;  3060-AH72 


540.  ACCESS  CHARGE  REFORM  AND 
UNIVERSAL  SERVICE  REFORM 

Legal  Authority:  47  USC  151;  47  USC 
154(i)  and  154(j):  47  USC  201  to  205; 

47  USC  254;  47  USC  403 

Abstract:  On  October  11,  2001,  the 
Commission  adopted  an  Order 
reforming  the  interstate  access  charge 
and  universal  service  support  system 
for  rate-of-return  incumbent  carriers. 
The  Order  adopts  three  principal 
reforms.  First,  the  Order  modifies  the 
interstate  access  rate  structure  for  small 
carriers  to  align  it  more  closely  with 
the  manner  in  which  costs  are  incurred. 
Second,  the  Order  removes  implicit 
support  for  universal  service  from  the 
rate  structure  and  replaces  it  with 
explicit,  portable  support.  Third,  the 
Order  permits  small  carriers»to 
continue  to  set  rates  based  on  the 
authorized  rate  of  return  of  11.25  . 

percent.  The  Order  became  effective  on 
January  1,  2002,  and  the  support 
mechanism  established  by  the  Order 
was  implemented  beginning  July  1, 
2002. 

The  Commission  also  adopted  a  Further 
Notice  of  Proposed  Rulemaking 
(FNPRM)  seeking  additional  comment 
on  proposals  for  incentive  regulation, 
increased  pricing  flexibility  for  rate-of- 
return  carriers,  and  proposed  changes 
to  the  Commission’s  “all-or-nothing” 
rule.  Comments  on  the  FNPRM  were 
due  on  February  14,  2002,  and  reply 
comments  on  March  18,  2002. 

On  February  12,  2004,  the  Commission 
adopted  a  Second  Report  and  Order 
resolving  several  issues  on  which  the 
Commission  sought  comment  in  the 
FNPRM.  First,  the  Commission 
modified  the  “all-or-nothing”  rule  to 
permit  rate-of-return  carriers  to  bring 
recently  acquired  price  cap  lines  back 
to  rate-of-return  regulation.  Second,  the 
Commission  granted  rate-of-return 
carriers  the  authority  immediately  to 
provide  geographically  deaveraged 
transport  and  special  access  rates, 
subject  to  certain  limitations.  Third,  the 
Commission  merged  Long  Term 
Support  (LTS)  with  Interstate  Common 
Line  Support  (ICLS). 

The  Commission  also  adopted  a  Second 
FNPRM  seeking  comment  on  two 
specific  plans  that  propose  establishing 
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optional  alternative  regulation 
mechanisms  for  rate-of-return  carriers. 
In  conjunction  with  the  consideration 
of  those  alternative  regulation 
proposals,  the  Commission  sought 
comment  on  modification  that  would 
permit  a  rate-of-return  carrier  to  adopt 
an  alternative  regulation  plan  for  some 
study  areas,  while  retaining  rate-of- 
retum  regulation  for  other  of  its  study 
areas.  Comments  on  the  Second 
FNPRM  were  due  on  April  23,  2004, 
and  May  10,  2004. 

Timetable; 

Action  Date  FR  Cite 

NPRM  01/25/01  66  FR  7725 

FNPRM  11/30/01  66  FR  59761 

R&O  11/30/01  66  FR  59719 

Second  FNPRM  03/23/04  69  FR  13794 

Order  05/06/04  69  FR  25325 

Next  Action  Undetermined 
Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Douglas  Slotten, 
Attorney— Advisor,  Federal 
Communications  Commission,  Wireline 
Competition  Bureau,  445  12th  Street 
SW.,  Washington,  DC  20554 
Phone:  202  418-1572 
Email;  douglas.slotten@fcc.gov 

RIN:  3060-AH74 


541.  NUMBERING  RESOURCE 
OPTIMIZATION 

Legal  Authority:  47  USC  151;  47  USC 
154;  47  USC  201  et  seq;  47  USC  251(e) 
Abstract:  In  1999,  the  Commission 
released  the  Numbering  Resource 
Optimization  Notice  of  Proposed 
Rulemaking  (Notice)  in  CC  Docket  99- 
200.  The  Notice  examined  and  sought 
comment  on  several  administrative  and 
technical  measures  aimed  at  improving 
the  efficiency  with  which 
telecommunications  numbering 
resources  are  used  and  allocated.  It 
incorporated  input  from  the  North 
American  Numbering  Council  (NANC), 
a  Federal  advisory  committee,  which 
advises  the  Commission  on  issues 
related  to  number  administration.In  the 
Numbering  Resource  Optimization  First 
Report  and  Order  and  Further  Notice 
of  Proposed  Rulemaking  (NRO  First 
Report  and  Order),  released  on  March 
31,  2000,  the  Commission  adopted  a 
mandatory  utilization  data  reporting 
requirement,  a  uniform  set  of  categories 
of  numbers  for  which  carriers  must 
report  their  utilization,  and  a  utilization 
threshold  framework  to  increase  carrier 


accountability  and  incentives  to  use 
numbers  efficiently.  In  addition,  the 
Commission  adopted  a  single  system 
for  allocating  numbers  in  blocks  of  one 
thousand,  rather  than  ten  thousand, 
wherever  possible,  and  established  a 
plan  for  national  rollout  of  thousands- 
block  number  pooling.  The  Commission 
also  adopted  numbering  resource 
reclamation  requirements  to  ensure  that 
unused  numbers  are  returned  to  the 
North  American  Numbering  Plan 
(NANP)  inventory  for  assignment  to 
other  carriers.  Also,  to  encourage  better 
management  of  numbering  resources, 
carriers  are  required,  to  the  extent 
possible,  to  first  assign  numbering 
resources  within  thousands  blocks  (a 
form  of  sequential  numbering). 

In  the  NRO  Second  Report  and  Order, 
the  Commission  adopted  a  measure  that 
requires  all  carriers  to  use  at  least  60 
percent  of  their  numbering  resources 
before  they  may  get  additional  numbers 
in  a  particular  area.  That  60  percent 
utilization  threshold  increases  to  75 
percent  over  the  next  three  years.  The 
Commission  also  established  a  five-year 
term  for  the  national  Pooling 
Administrator  and  an  auditing  program 
to  verify  carrier  compliance  with  the 
Commission’s  rules.  Furthermore,  the 
Commission  addressed  several  issues 
raised  in  the  Notice,  concerning  area 
code  relief.  Specifically,  the 
Commission  declined  to  amend  the 
existing  Federal  rules  for  area  code 
relief  or  specify  any  new  federal 
guidelines  for  the  implementation  of 
area  code  relief.  The  Commission  also 
declined  to  state  a  preference  for  either 
all-services  overlays  or  geographic 
splits  as  a  method  of  area  code  relief. 
Regarding  mandatory  nationwide  ten¬ 
digit  dialing,  the  Commission  declined 
to  adopt  this  measure  at  the  present 
time.  F'urthermore,  the  Commission 
declined  to  mandate  nationwide 
expansion  of  the  “D  digit”  (the  “N”  of 
an  NXX  or  central  office  code)  to 
include  0  or  1,  or  to  grant  state 
commissions  the  authority  to 
implement  the  expansion  of  the  D  digit 
as  a  numbering  resource  optimization 
measure  at  the  present  time. 

In  the  NRO  Third  Report  and  Order, 
the  Commission  addressed  national 
thousands-block  number  pooling 
administration  issues,  including 
declining  to  alter  the  implementation 
date  for  covered  CMRS  carriers  to 
participate  in  pooling.  The  Commission 
also  addressed  Federal  cost  recovery  for 
national  thousands-block  number 


pooling,  and  continued  to  require 
States  to  establish  cost  recovery 
mechanisms  for  costs  incurred  by 
carriers  participating  in  pooling  trials. 
The  Commission  reaffirmed  the 
Months-to-Exhaust  (MTE)  requirement 
for  carriers.  The  Commission  declined 
to  lower  the  utilization  threshold 
established  in  the  Second  Report  and 
Order,  and  declined  to  exempt  pooling 
carriers  fixjm  the  utilization  threshold. 
The  Commission  also  established  a 
safety  valve  mechanism  to  allow 
carriers  that  do  not  meet  the  utilization 
threshold  in  a  given  rate  center  to 
obtain  additional  numbering  resources. 

In  the  NRO  Third  Report  and  Order, 
the  Commission  lifted  the  ban  on 
technology-specific  overlays  (TSOs), 
and  delegated  authority  to  the  Common 
Carrier  Bureau,  in  consultation  with  the 
Wireless  Telecommunications  Bureau, 
to  resolve  any  such  petitions. 
Furthermore,  the  Commission  found 
that  carriers  who  violate  our  numbering 
requirements,  or  fail  to  cooperate  with 
an  auditor  conducting  either  a  “for 
cause”  or  random  audit,  should  be 
denied  numbering  resources  in  certain 
instances.  The  Commission  also 
reaffirmed  the  180-day  reservation 
period,  declined  to  impose  fees  to 
extend  the  reservation  period,  and 
found  that  State  commissions  should  be 
allowed  password-protected  access  to 
the  NANPA  database  for  data 
pertaining  to  NPAs  located  within  their 
State. 

The  measures  adopted  in  the  NRO 
orders  will  allow  the  Commission  to 
monitor  more  closely  the  way 
numbering  resources  are  used  within 
the  NANP,  and  will  promote  more 
efficient  allocation  and  use  of  NANP 
resources  by  tying  a  carrier’s  ability  to 
obtain  numbering  resources  more 
closely  to  its  actual  need  for  numbers 
to  serve  its  customers.  These  measures 
are  designed  to  create  national 
standards  to  optimize  the  use  of 
numbering  resources  by:  (1)  Minimizing 
the  negative  impact  on  consumers  of 
premature  area  code  exhausts:  (2) 
ensuring  sufficient  access  to  numbering 
resources  for  all  service  providers  to 
enter  into  or  to  compete  in 
telecommunications  markets;  (3) 
avoiding  premature  exhaust  of  the 
NANP;  (4)  extending  the  life  of  the 
NANP;  (5)  imposing  the  least  societal 
cost  possible,  and  ensuring  competitive 
neutrality,  while  obtaining  the  highest 
benefit:  (6)  ensuring  that  no  class  of 
carrier  or  consumer  is  unduly  favored 


Federal  Register/ Vol.  73,  No.  227 /Monday,  November  24,  2008 / Unified  Agenda 


71499 


FCC — Wireline  Competition  Bureau 


Long-Term  Actions 


or  disfavored  by  the  Commission’s 
optimization  efforts;  and  (7)  minimizing 
the  incentives  for  carriers  to  build  and 
carry  excessively  large  inventories  of 
numbers. 

In  NRO  Third  Order  on  Recon  in  CC 
Docket  No.  99-200,  Third  Further 
Notice  of  Proposed  Rulemaking  in  CC 
Docket  No.  99-200  and  Second  Further 
Notice  of  Proposed  Rulemaking  in  CC 
Docket  No,  95-116,  the  Commission 
reconsidered  its  findings  in  the  NRO 
Third  Report  and  Order  regarding  the 
local  Number  portability  (LNP)  and 
thousands-block  number  pooling 
requirements  for  carriers  in  the  top  100 
Metropolitan  Statistical  areas  (MSAs). 
Specifically,  the  Commission  reversed 
its  clarification  that  those  requirements 
extend  to  all  carriers  in  the  largest  100 
MSAs,  regardless  of  whether  they  have 
received  a  request  from  another  carrier 
to  provide  LNP.  The  Commission  also 
sought  comment  on  whether  the 
Commission  should  again  extend  the 
LNP  requirements  to  all  carriers  in  the 
largest  100  MSAs,  regardless  of  whether 
they  receive  a  request  to  provide  LNP. 
The  Commission  also  sought  comment 
on  whether  all  carriers  in  the  top  100 
MSAs  should  be  required  to  participate 
in  thousands-block  number  pooling, 
regardless  of  whether  they  are  required 
to  be  LNP  capable.  In  addition,  the 
Commission  sought  comment  on 
whether  all  MSAs  included  in 
Combined  Metropolitan  Statistical 
Areas  (CMSAs)  on  the  Census  Bureau’s 
list  of  the  largest  100  MSAs  should  be 
included  on  the  Commission’s  list  of 
the  top  100  MSAs. 

In  the  NRO  Fourth  Report  and  Order 
and  Further  Notice  of  Proposed 
Rulemaking,  the  Commission 
reaffirmed  that  carriers  must  deploy 
LNP  in  switches  within  the  100  largest 
Metropolitan  Statistical  Areas  (MSAs) 
for  which  another  carrier  has  made  a 
specific  request  for  the  provision  of 
LNP.  The  Commission  delegated  the 
authority  to  state  commissions  to 
require  carriers  operating  within  the 
largest  100  MSAs  that  have  not 
received  a  specific  request  for  LNP 
from  another  carrier  to  provide  LNP, 
under  certain  circumstances  and  on  a 
case-by-case  basis.  The  Commission 
concluded  that  all  carriers,  except  those 
specifically  exempted,  are  required  to 
participate  in  thousands-block  number 
pooling  in  accordance  with  the  national 
rollout  schedule,  regardless  of  whether 
they  are  required  to  provide  LNP, 
including  commercial  mobile  radio 


service  (CMRS)  providers  that  were 
required  to  deploy  LNP  as  of  November 
24,  2003.  The  Commission  specifically 
exempted  from  the  pooling  requirement 
rural  telephone  companies  and  Tier  III 
CMRS  providers  that  have  not  received 
a  request  to  provide  LNP.  The 
Commission  also  exempted  from  the 
pooling  requirement  carriers  that  are 
the  only  service  provider  receiving 
numbering  resources  in  a  given  rate 
center.  Additionally,  the  Commission 
sought  further  comment  on  whether 
these  exemptions  should  be  expanded 
to  include  carriers  where  there  are  only 
two  service  providers  receiving 
numbering  resources  in  the  rate  center. 
Finally,  the  Commission  reaffirmed  that 
the  100  largest  MSAs  identified  in  the 
1990  U.S.  Census  reports  as  well  as 
those  areas  included  on  any  subsequent 
U.S.  Census  report  of  the  100  largest 
MSAs. 

In  the  NRO  Order  and  Fifth  Further 
Notice  of  Proposed  Rulemaking,  the 
Commission  granted  petitions  for 
delegated  authority  to  implement 
mandatory  thousands-block  pooling 
filed  by  the  Public  Service  Commission 
of  West  Virginia,  the  Nebraska  Public 
Service  Commission,  the  Oklahoma 
Corporation  Commission,  the  Michigan 
Public  Service  Commission,  and  the 
Missouri  Public  Service  Commission.  In 
granting  these  petitions,  the 
Commission  permitted  these  states  to 
optimize  numbering  resources  and 
further  extend  the  life  of  the  specific 
numbering  plan  areas.  In  the  Further 
Notice  of  Proposed  Rulemaking,  the 
Commission  sought  comment  on 
whether  it  should  delegate  authority  to 
all  states  to  implement  mandatory 
thousands-block  number  pooling 
consistent  with  the  pmameters  set  forth 
in  the  NRO  Order. 

Timetable: 

Action  Date  FR  Cite 

NPRM  06/17/99  64  FR  32471 

R&OandFNPRM  06/16/00  65  FR  37703 

Second  R&O  and  02/08/01  66  FR  9528 

Second  FNPRM 

Third  R&O  and  02/1 2/02  67  FR  643 

Second  Order  on 
Recon 

Third  O  on  Recon  &  04/05/02  67  FR  16347 

Third  FNPRM 

Fourth  R&O  and  07/21/03  68  FR  43003 
Fourth  NPRM 

Order  &  Fifth  FNPRM  03/15/06  71  FR  13393 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 


Agency  Contact:  Marilyn  Jones, 
Attorney,  Federal  Communications 
Commission,  Wireline  Competition 
Bureau,  445  12th  Street  SW., 
Washington,  DC  20554 
Phone:  202  418-2357 
Fax:  202  418-2345 
Email:  marilyn.jones@fcc.gov 

RIN:  3060-AH80 

542.  NATIONAL  EXCHANGE  CARRIER 
ASSOCIATION  PETITION 

Legal  Authority:  47  USC  151  and  152; 
47  USC  201  and  202;  . . . 

Abstract:  In  a  notice  of  proposed 
rulemaking  released  on  July  19,  2004, 
the  Commission  initiated  a  rulemaking 
proceeding  to  examine  the  proper 
number  of  end  user  common  line 
charges  (commonly  referred  to  as 
subscriber  line  charges  or  SLCs)  that 
carriers  may  assess  upon  customers  that 
obtain  derived  channel  T-1  service 
where  the  customer  provides  the 
terminating  channelization  equipment 
and  upon  customers  that  obtain 
Primary  Rate  Interface  (PRI)  Integrated 
Service  Digital  Network  (ISDN)  service. 

Timetable: 

Action  Date  FR  Cite 

NPRM  08/13/04  69  FR  50141 

NPRM  Comment  1 1  /1 2/04 

Period  End 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Douglas  Slotten, 
Attorney-Advisor,  Federal 
Communications  Commission,  Wireline 
Competition  Bureau,  445  12th  Street 
SW.,  Washington,  DC  20554 
Phone:  202  418-1572 
Email:  douglas.slotten@fcc.gov 

RIN:  3060-AI47 

543.  IP-ENABLED  SERVICES 

Legal  Authority:  47  USC  151  and  152; 

Abstract:  The  notice  seeks  comment  on 
ways  in  which  the  Commission  might 
categorize  IP-enabled  services  for 
purposes  of  evaluating  the  need  for 
applying  any  particular  regulatory 
requirements.  It  poses  questions 
regarding  the  proper  allocation  of 
jurisdiction  over  each  category  of  IP- 
enabled  service.  The  notice  then 
requests  comment  on  whether  the 
services  comprising  each  category 
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constitute  “telecommunications 
services”  or  “information  services” 
under  the  definitions  set  forth  in  the 
Act.  Finally,  noting  the  Commission’s 
statutory  forbearance  authority  and  title 
I  ancillary  jurisdiction,  the  notice 
describes  a  number  of  central 
regulatory  requirements  (including,  for 
example,  those  relating  to  access 
charges,  universal  service,  E911,  and 
disability  accessibility),  and  asks 
which,  if  any,  should  apply  to  each 
category  of  IP-enabled  services. 

On  June  16,  2005,  the  Commission 
published  in  the  Federal  Register  notice 
that  public  information  collections  set 
forth  in  the  First  Report  and  Order 
were  being  submitted  for  review  to  the 
office  of  management  and  budget. 

On  July  27,  2005,  the  Commission 
published  in  the  Federal  Register  notice 
that  the  information  collection 
requirements  adopted  in  the  First 
Report  and  Order  were  approved  in 
OMB  No.  3060-1085  and  would  become 
effective  on  July  29,  2005. 

On  August  31,  2005,  the  Commission 
published  in  the  Federal  Register  notice 
of  the  comment  cycle  for  three  Petitions 
for  Reconsideration  and/or  Clarification 
of  the  First  Report  and  Order.On  July 
10,  2006,  the  Commission  published  in 
the  Federal  Register  notice  that  it  had 
adopted  on  June  21,  2006,  rules  that 
make  interim  modifications  to  the 
existing  approach  for  assessing 
contributions  to  the  Federal  universal 
service  fund  (USF  or  Fund)  in  order 
to  provide  stability  while  the 
Commission  continues  to  examine  more 
fundamental  reform. 

On  June  8,  2007,  the  Commission 
published  in  the  Federal  Register  notice 
that  it  had  adopted  on  April  2,  2007, 
an  item  strengthening  the  Commission’s 
rules  to  protect  the  privacy  of  customer 
proprietary  network  information  (CPNI) 
that  is  collected  and  held  by  providers 
of  communications  services,  and  a 
further  notice  of  proposed  rulemaking 
seeking  comment  on  what  steps  the 
Commission  should  take,  if  any,  to 
secure  further  the  privacy  of  customer 
information. 

On  August  6,  2007,  the  Commission 
published  in  the  Federal  Register  notice 
that  it  had  adopted  on  May  31,  2007, 
and  item  extending  the  disability  access 
requirements  that  currently  apply  to 
telecommunications  service  providers 
and  equipment  manufacturers  under 
section  255  of  the  Communications  Act 
of  1934,  as  amended,  to  providers  of 


“interconnected  voice  over  Internet 
Protocol  (VoIP)  services,”  as  defined  by 
the  Commission,  and  to  manufacturers 
of  specially  designed  equipment  used 
to  provide  those  services.  In  addition, 
the  Commission  extended  the 
Telecommunications  Relay  Services 
(TRS)  requirements  contained  in  its 
regulations  to  interconnected  VoIP 
providers. 

On  August  7,  2007,  the  Commission 
published  in  the  Federal  Register  a 
notice  that  a  petition  for 
reconsideration  of  the  CPNI  order 
described  above  had  been  filed. 

On  August  16,  2007,  the  Commission 
published  in  the  Federal  Register  notice 
that  it  had  adopted  on  August  2,  2007, 
an  item  amending  the  Commission’s 
Schedule  of  Regulatory  Fees  by,  inter 
alia,  incorporating  regulatory  fee 
payment  obligations  for  interconnected 
VoIP  service  providers,  which  shall 
become  effective  November  15,  2007, 
which  is  90  days  from  date  of 
notification  to  Congress. 

On  November  1,  2007,  the  Commission 
gave  notice  that  it  granted  in  part, 
denied  in  part,  and  sought  comment  on 
petitions  filed  by  the  Voice  on  the  Net 
Coalition,  the  United  States  Telecom 
Association,  and  Hamilton  Telephone 
Company  seeking  a  stay  or  waiver  of 
certain  aspects  of  the  Commission’s 
VoIP  Telecommunications  Relay 
Services  (TRS)  Order  (72  FR  61813;  72 
FR  61882). 

On  December  13,2007,  the  Commission 
announced  the  effective  date  of  its 
revised  CPNI  rules  (72  FR  70808). 

On  December  6,  2007,  OMB  approved 
the  public  information  collection 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  for  the  Commission’s  CPNI 
rules  (72  FR  72358). 

Oh  February  21,  2008,  the  Commission 
published  in  the  Federal  Register  notice 
that  the  Commission  adopted  rules 
extending  local  number  portability 
obligations  and  numbering 
administration  support  obligations  to 
interconnected  VoIP  sendees.  The 
Commission  also  explained  it  had 
responded  to  the  District  of  Columbia 
Circuit  Court  of  Appeals  stay  of  the 
Commission’s  Intermodal  Number 
Portability  Order  by  publishing  a  Final 
Regulatory  Flexibility  Act  (73  FR  9463; 
R&O  02/21/2008). 

On  February  21,  2008,  the  Commission 
published  in  the  Federal  Register  notice 
that  it  sought  comment  on  other 


changes  to  its  LNP  and  numbering 
related  rules,  including  whether  to 
extend  such  rules  to  interconnected 
VoIP  providers  (73  FR  9507). 

On  August  6,  2007,  the  Commission 
published  in  the  Federal  Register  notice 
that  it  had  extended 
Telecommunications  Relay  Services 
(TRS)  regulations  to  interconnected 
VoIP  providers  and  extended  certain 
disability  access  requirements  to 
interconnected  VoIP  providers  and  to 
manufacturers  of  specially  designed 
equipment  used  to  provide  such  service 
(72  FR  43546). 

On  May  15,  2008,  the  Commission’s 
Consumer  and  Governmental  Affairs 
Bureau  published  in  the  Federal 
Register  notice  that  it  had  granted 
interconnected  VoIP  providers  an 
extension  of  time  to  route  711-dialed 
calls  to  an  appropriate 
telecommunications  relay  service  (TRS) 
center  in  certain  circumstances  (73  FR 
28057). 


Timetable: 


Action 

Date 

FR  Cite 

NPRM 

03/29/04 

69  FR  16193 

NPRM  Comment 

07/14/04 

Period  End 

First  R&O 

06/03/05 

70  FR  37273 

Public  Notice 

06/16/05 

70  FR  37403 

First  R&O  Effective 

07/29/05 

70  FR  43323 

Public  Notice 

08/31/05 

70  FR  51 81 5 

R&O 

07/10/06 

71  FR  38781 

R&O  and  FNPRM 

06/08/07 

72  FR  31948 

FNPRM  Comment 

07/09/07 

72  FR  31 782 

Period  End 

R&O 

08/06/07 

72  FR  43546 

Public  Notice 

08/07/07 

72  FR  44136 

R&O 

08/16/07 

72  FR  45908 

Public  Notice 

11/01/07 

72  FR  61813 

Public  Notice 

11/01/07 

72  FR  61882 

Public  Notice 

12/13/07 

72  FR  70808 

Public  Notice 

12/20/07 

72  FR  72358 

R&O 

02/21/08 

73  FR  9463 

NPRM 

02/21/08 

73  FR  9507 

Order 

05/15/08 

73  FR  28057 

Order 

05/15/08 

73  FR  28057 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Tim  Stelzig,  Associate 
Chief,  Competition  Policy  Division, 
Federal  Communications  Commission, 
Wireline  Competition  Bureau,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-0942 
Email:  tim.stelzig@fcc.gov 

RIN:  3060-AI48 
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544.  CONSUMER  PROTECTION  IN  THE 
BROADBAND  ERA 

Legal  Authority:  47  USC  151  to  154; 

47  USC  160;  47  USC  201  to  205;  47 
USC  214;  47  USC  222;  47  USC  225; 

47  USC  251  and  252;  47  USC  254  to 
256;  47  USC  258;  47  USC  303{R) 

Abstract:  The  Federal  Communications 
Commission  initiated  this  rulemaking 
in  order  to  develop  a  framework  that 
ensures  that,  as  the  telecommunications 
industry  shifts  from  narrowband  to 
broadband  services,  consumer 
protection  needs  are  met  by  all 
providers  of  broadband  Internet  access 
service,  regardless  of  the  underlying 
technology  providers  use  to  offer  the 
service.  The  Commission  sought 
comment  on  whether  adopting 
regulations,  pursuant  to  its  ancillary 
jurisdiction  under  title  I  of  the 
Communications  Act,  to  address 
consumer  privacy,  unauthorized 
changes  to  service,  truth-in-billing, 
network  outage  reporting,  ' 

discontinuance  of  service,  rate 
averaging,  and  enforcement  concerns, 
would  be  desirable  and  necessary  as  a 
matter  of  public  policy.  The 
Commission  also  sought  comment  on 
whether  it  should  instead  rely  on 
market  forces  to  address  some  or  all 
of  these  areas  of  potential  concern.  The 
rulemaking  also  explores  whether  there 
are  other  areas  of  consumer  protection 
related  to  wireline  broadband  Internet 
access  service  for  which  the 
Commission  should  adopt  regulations 
pursuant  to  its  ancillary  jurisdiction. 

Timetable: 

Action  Date  FR  Cite 

NPRM  10/17/05  70  FR  60259 

NPRM  Comment  03/01/06 

Period  End 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  William  Kehoe, 

Senior  Counsel  for  Convergence, 

Federal  Communications  Commission, 
445  12th  Street  SW.,  Washington,  DC 
20554 

Phone:  202  418-1580 

Fax:  202  418-1413 

Email:  william.kehoe@fcc.gov 

RIN:  3060-A173 


545.  ESTABLISHING  JUST  AND 
REASONABLE  RATES  FOR  LOCAL 
EXCHANGE  CARRIERS  (WC  DOCKET 
NO.  07-135) 

Legal  Authority:  Not  Yet  Determined 

Abstract:  The  Federal  Communications 
Commission  (Commission)  is 
examining  whether  its  existing  rules 
governing  the  setting  of  tariffed  rates 
by  local  exchange  carriers  (LECs) 
provide  incentives  and  opportunities 
for  carriers  to  increase  access  demand 
endogenously  with  the  result  that  the 
tariff  rates  are  no  longer  just  and 
reasonable.  The  Commission  tentatively 
concluded  that  it  must  revise  its  tariff 
rules  so  that  it  can  be  confident  that 
tariffed  rates  remain  just  and  reasonable 
even  if  a  carrier  experiences  or  induces 
significant  increases  in  access  demand. 
The  Commission  seeks  comment  on  the 
types  of  activities  that  are  causing  the 
increases  in  interstate  access  demand 
and  the  effects  of  such  demand 
increases  on  the  cost  structures  of 
LECs.  The  Commission  also  seeks 
comment  on  several  means  of  ensuring 
just  and  reasonable  rates  going  forward. 
The  NPRM  invites  comment  on 
potential  traffic  stimulation  by  rate-of- 
return  LECs,  price  cap  LECs,  and 
competitive  LECs,  as  well  as  other 
forms  of  intercarrier  traffic  stimulation. 
Comments  were  received  on  December 
17,  2007,  and  reply  comments  were 
received  on  January  16,  2008. 

Timetable: 

Action  Date  FR  Cite 

NPRM  11/15/07  72  FR  64179 

NPRM  Comment  12/17/07 

Period  End 

Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Douglas  Slotten, 
Attorney-Advisor,  Federal 
Communications  Commission,  Wireline 
Competition  Bureau,  445  12th  Street 
SW.,  Washington,  DC  20554 
Phone:  202  418-1572 
Email:  douglas.slotten@fcc.gov 

RIN:  3060-AJ02 


546.  JURISDICTIONAL  SEPARATIONS 

Legal  Authority:  47  USC  151;  47  USC 
154(i)  and  154(j);  47  USC  205;  47  USC 
221(c);  47  USC  254;  47  USC  403;  47 
USC  410 

Abstract:  Jurisdictional  separations  is 
the  process,  pursuant  to  part  36  of  the 


Commission’s  rules,  by  which 
incumbent  local  exchange  carriers 
apportion  regulated  costs  between  the 
intrastate  and  interstate  jurisdictions.  In 
1997,  the  Commission  initiated  a 
proceeding  seeking  comment  on  the 
extent  to  which  legislative  changes, 
technological  changes,  and  market 
changes  warrant  comprehensive  reform 
of  the  separations  process.  In  2001,  the 
Commission  adopted  the  Federal-State 
Joint  Board  on  Jurisdictional 
Separations’  recommendation  to  impose 
an  interim  freeze  of  the  part  36  category 
relationships  and  jurisdictional  cost 
allocation  factors  for  a  period  of  five 
years,  pending  comprehensive  reform 
of  the  part  36  separations  rules.  In 
2006,  the  Commission  adopted  am 
Order  and  Further  Notice  of  Proposed 
Rulemaking,  which  extended  the 
separations  freeze  for  a  period  of  three 
years  and  sought  comment  on 
comprehensive  reform. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

11/05/97 

62  FR  59842 

NPRM  Comment 
Period  End 

12/10/97 

Order 

06/21/01 

66  FR  33202 

Order  and  FNPRM 

05/26/06 

71  FR  29882 

Order  and  FNPRM 
Comment  Period 
End 

08/22/06 

'  Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Ted  Burmeister, 
Federal  Communications  Commission, 
445  12th  Street  SW.,  Washington,  DC 
20554 

Phone:  202  418-7389 

Email :  theodore.burmeister@fcc.gov 

RIN:  3060-AJ06 


547.  •  IMPLEMENTATION  OF  NET  911 
IMPROVEMENT  ACT 

Legal  Authority:  PL  110-283 

Abstract:  On  July  23,  2008,  the  New 
and  Emerging  Technologies  Act  was  - 
enacted. 

On  August  25,  2008,  the  Commission 
released  an  NPRM  seeking  comment  on 
implementing  the  NET  911 
Improvement  Act. 

Timetable: 

Action  Date  FR  Cite 

NPRM  08/28/08  73  FR  50741 


71502 


Federal  Register / Vol.  73,  No.  227 /Monday,  November  24,  2008 / Unified  Agenda 


FCC — Wireline  Competition  Bureau 


Long-Term  Actions 


Action  Date  FR  Cite 


NPRM  Comment  09/09/08 
Period  End 
I  Next  Action  Undetermined 

I  Regulatory  Flexibility  Analysis 

I  Required:  Yes 


Agency  Contact:  R.  Matthew  Warner, 
Attorney  Advisor,  Federal 
Communications  Commission,  445  12th 
Street  SW.,  Washington,  DC  20554 
Phone:  202  418-2419 
Email:  matthew.warner@fcc.gov 

RIN:  3060-AJ09 

[FR  Doc.  E8-21195  Filed  11-21-08;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM  (FRS) 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Ch.  II 

Semiannual  Regulatory  Flexibility 
Agenda 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Semiannual  regulatory  agenda. 


SUMMARY:  The  Board  is  issuing  this 
agenda  under  the  Regulatory  Flexibility 
Act  and  the  Board’s  Statement  of  Policy 
Regarding  Expanded  Rulemaking 
Procedures.  The  Board  anticipates 
having  under  consideration  regulatory 
matters  as  indicated  below  during  the 
period  November  1,  2008,  through  April 
30,  2009.  The  next  agenda  will  be 
published  in  spring  2009. 

DATES:  Comments  about  the  form  or 
content  of  the  agenda  may  be  submitted 
any  time  during  the  next  6  months. 


ADDRESSES:  Comments  should  be 
addressed  to  Jennifer  J.  Johnson, 
Secretary  of  the  Board,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 

FOR  FURTHER  INFORMATION  CONTACT:  A 

staff  contact  for  each  item  Is  indicated 
with  the  regulatory  description  below. 

SUPPLEMENTARY  INFORMATION:  The  Board 
is  publishing  its  fall  2008  agenda  as  part 
of  the  Fall  2008  Unified  Agenda  of 
Federal  Regulatory  and  Deregulatory 
Actions,  which  is  coordinated  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866.  The  agenda  also 
identifies  rules  the  Board  has  selected 
for  review  under  section  610(c)  of  the 
Regulatory  Flexibility  Act,  and  public 
comment  is  invited  on  those  entries. 

The  complete  Unified  Agenda  will  be 
available  to  the  public  at  the  following 
web  site:  www.reginfo.gov  . 


Participation  by  the  Board  in  the 
Unified  Agenda  is  on  a  voluntary  basis. 

The  Board’s  agenda  is  divided  into 
three  sections.  The  first.  Proposed  Rule 
Stage,  reports  on  matters  the  Board  may 
consider  for  public  comment  during  the 
next  6  months.  The  second  section. 

Final  Rule  Stage,  reports  on  matters  that 
have  been  proposed  and  are  under 
Board  consideration.  And  a  third 
section.  Completed  Actions,  reports  on 
regulatory  matters  the  Board  has 
completed  or  is  not  expected  to  consider 
further.  Matters  begun  and  completed 
between  issues  of  the  agenda  have  not 
been  included. 

A  dot  (•)  preceding  an  entry  indicates 
a  new  matter  that  was  not  a  part  of  the 
Board’s  previous  agenda  and  which  the 
Board  has  not  completed. 

Margaret  McCloskey  Shanks, 

Associate  Secretary  of  the  Board. 


Federal  Reserve  System — Final  Rule  Stage 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

548 

Regulation  Z — ^Truth  in  Lending  (Docket  No.  R-1286) . 

7100-AD08 

Federal  Reserve  System — Completed  Actions 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

549 

Regulation  Z — ^Truth  in  Lending  (Docket  No.  R-1305) . 

7100-AD17 

Federal  Reserve  System  (FRS) 


Final  Rule  Stage 


548.  REGULATION  Z— TRUTH  IN 
LENDING  (DOCKET  NO.  R-1286) 

Legal  Authority:  15  USC  1601  et  seq 

Abstract:  The  Board  is  conducting  a 
review  of  Regulation  Z,  which 
implements  the  Truth  in  Lending  Act 
(TILA).  In  June  2007,  the  Board 
published  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  the 
regulation,  and  the  regulation’s  official 
staff  commentary,  for  rules  affecting 
open-end  (revolving)  credit  that  is  not 
home  secured.  The  Board  published 
advance  notices  of  proposed 
rulemakings  seeking  comment  on  a 
variety  of  issues  affecting  the  open-end 


credit  in  December  2004  and  October 
2005. 

The  NPRM  seeks  comment,  among 
other  issues,  on  amendments  that 
highlight  fees  and  penalty  rates  in 
disclosures  accompanying  credit  and 
charge  ceu^d  applications  and 
solicitations,  require  a  summary  of 
terms  when  accounts  are  opened,  and 
breakout  costs  for  fees  and  interest  on 
periodic  statements.  The  proposal 
implements  amendments  to  TILA 
contained  in  federal  bankruptcy  reform 
legislation.  Advance  notice  would  be 
required  when  penalty  rates  are 
imposed,  and  the  time  of  advance 
notice  for  changed  terms  would  be 


extended.  Two  alternatives  are 
proposed  dealing  with  the  “effective” 
annual  percentage  rate  disclosed  on 
periodic  statements. 

In  May  2008,  the  Board  published  a 
second  NPRM,  seeking  comment  on  a 
limited  number  of  additional  revisions 
to  the  regulation  and  commentary. 
Among  other  issues,  the  new  proposed 
amendments  address  creditors’ 
responsibilities  to  establish  reasonable 
instructions  for  receiving  timely 
payments  and  when  a  due  date  falls 
on  a  weekend  or.holiday.  Creditors’ 
responsibilities  when  investigating  a 
claim  of  unauthorized  transactions  or 
an  allegation  of  a  billing  error  are  also 
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FRS 

Final  Rule  Stage 

addressed.  Advertisements  for  deferred 

Timetable: 

Regulatory  Flexibility  Analysis 

interest  plans  would  be  required  to 
provide  additional  information  about 
how  interest  could  be  imposed. 

Action 

Date  FR  Cite 

Required:  Yes 

Agency  Contact:  Krista  Ayoub, 

Counsel,  Federal  Reserve  System, 
Division  of  Consumer  and  Community 
Affairs 

Phone:  202  452-3667 

RIN:  7100-AD08 

Board  Requested  06/14/07  72  FR  32948 

Comment 

Board  Requested  07/18/08  73  FR  28866 

Further  Comment 

Board  Expects  Further  12/00/08 

Action  By 

Federal  Reserve  System  (FRS)  Completed  Actions 


549.  REGULATION  Z— TRUTH  IN 
LENDING  (DOCKET  NO.  R-1305) 

Legal  Authority:  12  USC  3806;  15  USC 
1604;  15  USC  1637(c)(5);  15  USC 
1637(1) 

Abstract:  The  Board  amended 
Regulation  Z,  which  implements  the 
Truth  in  Lending  Act  and  Home 
Ownership  and  Equity  Protection  Act. 
The  goals  of  the  amendments  are  to 
protect  consumers  in  the  mortgage 
market  from  unfair,  abusive,  or 
deceptive  lending  and  servicing 
practices  while  preserving  responsible 
lending  and  sustainable  home 
ownership;  ensure  that  advertisements 
for  mortgage  loans  provide  accurate  and 
balanced  information  and  do  not 
contain  misleading  or  deceptive 
representations  and  provide  consumers 
transaction-specific  disclosures  early 
enough  to  use  while  shopping  for  a 
mortgage.  The  revisions  apply  four 


protections  to  a  newly-defined  category 
of  higher-priced  mortgage  loans  secured 
by  a  consumer’s  principal  dwelling, 
including  a  prohibition  of  lending 
based  on  the  collateral  without  regard 
to  consumer’s  ability  to  repay  their 
obligations  from  income,  or  from  other 
sources  besides  the  collateral.  The 
revisions  apply  one  new  protection  to 
mortgage  loans  secured  by  a  consumer’s 
principal  dwelling  regardless  of  loan 
price,  including  a  prohibition  on 
abusive  servicing  practices.  The  rule 
also  requires  that  advertisements 
provide  accurate  and  balanced 
information,  in  a  clean  and 
conspicuous  manner,  about  rates, 
monthly  payments,  and  other  loan 
features;  and  bans  several  deceptive  or 
misleading  advertising  practices, 
including  representations  that  a  rate  or 
payment  is  “fixed”  when  it  can  change. 
Finally,  the  rule  requires  creditors  to 
provide  consumers  with  transaction- 


specific  mortgage  loan  disclosures 
before  they  pay  any  fee  except  a 
reasonable  fee  for  reviewing  credit 
history. 

Timetable: 

Action  Date  FR  Cite 

Board  Requested  01/09/08  73  FR  1672 

Comment 

Board  Adopted  Final  08/08/08  73  FR  461 90 
Rule 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Kathleen  Ryan, 
Counsel,  Federal  Reserve  System, 
Division  of  Consumer  and  Community 
Affairs 

Phone:  202  452-3667 
RIN:  7100-AD17 

[FR  Doc.  E8-21207  Filed  11-21-08;  8:45  am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Ch.  VII 

Semiannual  Regulatory  Agenda 

agency:  National  Credit  Union 
Administration  (NCUA). 

ACTION:  Semiannual  regulatory  agenda. 

SUMMARY:  Pursuant  to  its  ongoing  policy 
of  reviewing  regulations,  NCUA  is 
publishing  a  list  of  current  and 
projected  rulemakings,  reviews  of 
existing  regulations,  and  completed 
actions  as  of  September  30,  2008,  to  be 
included  in  the  Unified  Agenda  of 
Federal  Regulatory  and  Deregulatory 
Actions. 

DATES:  This  information  is  current  as  of 
September  30,  2008. 


ADDRESSES:  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  VA  22314-3428. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

each  regulation  listed,  the  person(s) 
named  in  the  listing,  at  the  above 
address,  unless  otherwise  noted,  or 
listed  telephone  number. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  agenda  is  to  enable 
credit  unions  and  the  public  to  follow 
regulatory  development  and  review  at 
NCUA  and  to  participate  in  that  process 
more  effectively.  Entries  for  the  agenda 
appear  in  one  of  five  possible  categories: 
Prerule  stage;  proposed  rule  stage;  final 
rule  stage;  completed/withdrawn 
actions;  Or  long-term  actions. 

The  agenda  is  published  pursuant  to 
NCUA  Interpretive  Ruling  and  Policy 
Statement  Number  87-2  “Developing  , 


and  Reviewing  Government 
Regulations”  (54  FR  35231;  Sep.  18, 
1987),  which  sets  out  NCUA’s  policy 
and  procedures  for  developing  and  ' 
reviewing  its  regulations.  NCUA’s 
policy  is  to  ensure  that  regulations 
impose  only  the  minimum  required 
burdens  on  credit  unions,  consumers, 
and  the  public;  are  appropriate  for  the 
size  of  the  financial  institution  it 
regulates;  are  issued  only  after  full 
public  participation;  and  are  clear  and 
understandable.  Further,  NCUA 
undertakes  to  review  all  regulations 
every  3  years  to  clarify  and  simplify 
existing  regulations  and  eliminate 
redundant  and  unnecessary  provisions. 

Approved  by  the  NCUA  Board  on 
August  26,  2008. 

Mary  Rupp, 

Secretary  of  the  Board. 


National  Credit  Union  Administration — Proposed  Rule  Stage 


Ssouenoe  ! 
Number 

Title 

Regulation 

Identifier 

Number 

550 

Community  Development  Revolving  Loan  Fund  (Section  610  Review)  . 

3133-AD49 

National  Credit  Union  Administration  (NCUA)  Proposed  Rule  Stage 


550.  •  COMMUNITY  DEVELOPMENT 
REVOLVING  LOAN  FUND  (SECTION 
610  REVIEW) 

Legal  Authority:  12  USC  1756;  12  USC 
1757(5)(d);  12  USC  1757(7)(i);  12  USC 
1766;  12  USC  1782;  12  USC  1784  to 
1786 

Abstract:  This  proposed  rule  would 
update,  clarify  and  improve  existing 
part  705.  The  changes  do  not  reflect 
a  change  to  the  fundamental  mission 


of  the  CDRLF  but  remove  unnecessary 
detail  from  the  current  rule. 

Timetable: 

Action  Date  FR  Cite 

NPRM  12/00/08 

Regulatory  Flexibility  Anaiysis 
Required:  No 

Agency  Contact:  Ross  P.  Kendall,  Staff 
Attorney,  National  Credit  Union 


Administration,  1775  Duke  Street, 
Alexandria,  VA  22314 
Phone:  703  518-6562 
TDD  Phone:  703  518-6332 
Fax:  703  518-6569 
Email:  rkendall@ncua.gov 

RiN:  3133-AD49 

[FR  Doc.  E8-21252  Filed  11-21-08;  8:45  am] 
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NUCLEAR  REGULATORY  COMMISSION  (NRC) 


NUCLEAR  REGULATORY 
COMMISSION 

10CFR  Ch.  I 

Unified  Agenda  of  Federal  Regulatory 
and  Deregulatory  Actions 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Semiannual  regulatory  agenda. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  publishing  its 
semiannual  regulatory  agenda  in 
accordance  with  Public  Law  96-354 
“The  Regulatory  Flexibility  Act”  and 
Executive  Order  12866  “Regulatory 
Planning  and  Review.”  The  agenda  is  a 
compilation  of  all  rules  on  which  the 
NRC  has  recently  completed  action  or 
has  proposed  or  is  considering  action. 
This  issuance  updates  any  action 
occurring  on  rules  since  publication  of 
the  last  semiannual  agenda  on  May  5, 
2008  (73  FR  24837). 

ADDRESSES:  Comments  on  any  rule  in 
the  agenda  may  be  sent  to  the  Secretary 
of  the  Commission,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff.  Comments  may 
also  be  hand  delivered  to  the  One  White 
Flint  North  Building,  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
a.m.  and  4:15  p.m..  Federal  workdays. 
Comments  received  on  rules  for  which 
the  comment  period  has  closed  will  be 


considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  except  as  to  comments  received 
on  or  before  the  closure  dates  specified 
in  the  agenda. 

The  agenda  and  any  comments 
received  on  any  rule  listed  in  the  agenda 
are  available  for  public  inspection  and 
copying  for  a  fee  at  the  Nuclear 
Regulatory  Commission’s  Public 
Document  Room,  One  White  Flint 
North,  11555  Rockville  Pike,  Room  O- 
1F21,  Rockville,  Maryland. 

The  complete  Unified  Agenda  will  be 
available  online  at  www.reginfo.gov,  in 
a  format  that  offers  users  a  greatly 
enhanced  ability  to  obtain  information 
from  the  Agenda  database. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  concerning  NRC 
rulemaking  procedures  or  the  status  of 
any  rule  listed  in  this  agenda,  contact 
Michael  T.  Lesar,  Chief,  Rulemaking, 
Directives,  and  Editing  Branch,  Division 
of  Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone  301-415-7163  (e-mail: 
Michael.Lesar@nrc.gov).  Persons 
outside  the  Washington,  DC, 
metropolitan  area  may  call,  toll-free:  1- 
800-368-5642.  For  further  information 
on  the  substantive  content  of  any  rule 
listed  in  the  agenda,  contact  the 
individual  listed  under  the  heading 
“Agency  Contact”  for  that  rule. 


SUPPLEMENTARY  INFORMATION:  The 

information  contained  in  this 
semiannual  publication  is  updated  to 
reflect  any  action  that  has  occurred  on 
rules  since  publication  of  the  last  NRC 
semiannual  agenda  on  May  5,  2008  (73 
FR  24837).  Within  each  group,  the  rules 
are  ordered  according  to  the  Regulation 
Identifier  Number  (RIN). 

The  information  in  this  agenda  has 
been  updated  through  August  29,  2008. 
The  date  for  the  next  scheduled  action 
under  the  heading  “Timetable”  is  the 
date  the  rule  is  scheduled  to  be 
published  in  the  Federal  Register.  The 
date  is  considered  tentative  and  is  not 
binding  on  the  Commission  or  its  staff. 
The  agenda  is  intended  to  provide  the 
public  early  notice  and  opportunity  to 
participate  in  the  NRC  rulemaking 
process.  However,  the  NRC  may 
consider  or  act  on  any  rulemaking  even 
though  it  is  not  included  in  the  agenda. 

The  NRC  agenda  lists  all  open 
rulemaking  actions.  Three  rules  affect 
small  entities. 

Dated  at  Rockville,  Maryland,  this 
29th  day  of  August  2008. 

For  the  Nuclear  Regulatory 
Commission. 

Michael  T.  Lesar, 

Chief,  Rulemaking,  Directives,  and  Editing 
Branch, 

Division  of  Administrative  Services, 

Office  of  Administration. 


Nuclear  Regulatory  Commission — Long-Term  Actions 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

551 

552 

Distribution  of  Source  Material  to  Exempt  Persons  and  General  Licensees  and  Revision  of  10  CFR  40.22  General 

License . 

Controlling  the  Disposition  of  Solid  Materials  . 

3150-AH15 

3150-AH18 

Nuclear  Regulatory  Commission — Completed  Actions 

Sequence 

Number 

Title 

- 1 

Regulation 

Identifier 

Number 

553 


Revision  of  Fee  Schedules;  Fee  Recovery  for  FY  2008 


3150-AI28 
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Nuclear  Regulatory  Commission  (NRC) 


Long-Term  Actions 


551.  DISTRIBUTION  OF  SOURCE 
MATERIAL  TO  EXEMPT  PERSONS 
AND  GENERAL  LICENSEES  AND 
REVISION  OF  10  CFR  40.22  GENERAL 
LICENSE 

Legal  Authority:  42  USC  2201;  42  USC 
5841 

Abstract:  The  proposed  rule  would 
amend  the  Commission’s  regulations  to 
improve  the  control  over  the 
distribution  of  source  material  to 
exempt  persons  and  to  general 
licensees  in  order  to  make  part  40  more 
risk-informed.  The  proposed  rule  also 
would  govern  the  licensing  of  source 
material  by  adding  specific 
requirements  for  licensing  of  and 
reporting  by  distributors  of  products 
and  materials  used  by  exempt  persons 
and  general  licensees.  Source  material 
is  used  under  general  license  and  under 
various  exemptions  from  licensing 
requirements  in  part  40  for  which  there 
is  no  regulatory  mechanism  for  the 
Commission  to  obtain  information  to 
fully  assess  the  resultant  risks  to  public 
health  and  safety.  Although  estimates 
of  resultant  doses  have  been  made, 
there  is  a  need  for  ongoing  information 
on  the  quantities  and  types  of 
radioactive  material  distributed  for 
exempt  use  and  use  under  general 
license.  Obtaining  information  on  the 
distribution  of  source  material  is 
particularly  difficult  because  many  of 
the  distributors  of  source  material  to 
exempt  persons  and  generally  licensed 


persons  are  not  currently  required  to 
hold  a  license  from  the  Commission. 
Distributors  are  often  unknown  to  the 
Commission.  No  controls  are  in  place 
to  ensure  that  products  and  materials 
distributed  are  maintained  within  the 
applicable  constraints  of  the 
exemptions.  In  addition,  the  amounts 
of  source  material  allowed  under  the 
general  license  in  section  40.22  could 
result  in  exposures  above  1  mSv/year 
(100  mrem/year)  to  workers  at  facilities 
that  are  not  required  to  meet  the 
requirements  of  parts  19  and  20. 
Without  knowledge  of  the  identity  and 
location  of  the  general  licensees,  it 
would  be  difficult  to  enforce 
restrictions  on  the  general  licensees. 
This  rule  also  would  address  PRM-40- 
27  submitted  by  the  State  of  Colorado 
and  Organization  of  Agreement  States. 

Timetable: 

Action  ■  Date  FR  Cite 

NPRM  To  Be  Determined 

Regulatory  Flexibility  Anaiysis 
Required:  Yes 

Agency  Contact:  Gary  C.  Comfort,  Jr., 
Nuclear  Regulatory  Commission,  Office 
of  Federal  and  State  Materials  and 
Environmental  Management  Programs, 
Washington,  DC  20555-0001 
Phone:  301  415-8106 
Email:  gary.Comfort@nrc.gov 

RIN:  3150-AH15 


552.  CONTROLLING  THE 
DISPOSITION  OF  SOLID  MATERIALS 

Legal  Authority:  42  USC  2201;  42  USC 
5841 

Abstract:  The  staff  provided  a  draft 
proposed  rule  package  on  Controlling 
the  Disposition  of  Solid  Materials  to  the 
Commission  on  March  31,  2005,  which 
the  Commission  disapproved.  The 
Commission’s  decision  was  based  on 
the  fact  that  the  Agency  is  currently 
faced  with  several  high  priority  and 
complex  tasks,  that  the  current 
approach  to  review  specific  cases  on 
an  individual  basis  is  fully  protective 
of  public  health  and  safety,  and  that 
the  immediate  need  for  this  rule  has 
changed  due  to  the  shift  in  timing  for 
reactor  decommissioning.  The 
Commission  has  deferred  action  on  this 
rulemaking. 

Timetable: 

Action  Date  FR  Cite 

NPRM  To  Be  Determined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Frank  P.  Cardile, 
Nuclear  Regulatory  Commission,  Office 
of  Federal  and  State  Materials  and 
Environmental  Management  Programs, 
Washington,  DC  20555-0001 
Phone:  301  415-6185 
Email:  fTank.cardile@nrc.gov 

RIN:  3150-AH18 


Nuclear  Regulatory  Commission  (NRC) 

I 


Completed  Actions 


553.  REVISION  OF  FEE  SCHEDULES; 
FEE  RECOVERY  FOR  FY  2008 

Legal  Authority:  42  USC  2201;  42  USC 
5841 

Abstract:  The  final  rule  amends  the 
Commission’s  licensing,  inspection, 
and  annual  fees  charged  to  NRC 
licensees  and  applicants  for  an  NRC 
license.  The  rulemaking  is  necessary  to 
recover,  through  the  assessment  of  fees, 
approximately  90  percent  of  the  NRC’s 
budget  authority  for  fiscal  year  2008, 
less  the  amounts  appropriated  from  the 
Nuclear  Waste  Fund,  and  for  Waste 
Incidental  to  Reprocessing  and  generic 


homeland  security  activities  as  required 
by  the  Omnibus  Budget  Reconciliation 
Act  (OBRA)  of  1990,  as  amended. 

Based  on  the  Consolidated 
Appropriations  Act,  2008  (Pub.  L.  110- 
161),  the  NRC’s  required  fee  recovery 
amount  for  the  FY  2008  budget  is 
approximately  $779.1  million.  After 
accounting  for  carryover  and  billing 
adjustments,  the  total  amount  to  be 
billed  as  fees  is  $760.7  million.  The 
OBRA-90,  as  amended,  requires  that  the 
fees  for  FY  2008  be  collected  by 
September  30,  2008. 


Completed: 

Reason  Date  FR  Cite 

Final  Rule  06/06/08  73  FR  32386 

Final  Rule  Effective  08/05/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Renu  Suri 
Phone:  301  415-0161 
Email:  renu.suri@nrc.gov 

RIN:  3150-AI28 

[FR  Doc.  E8-21251  Filed  11-21-08;  8:45  am) 
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SECURITIES  AND  EXCHANGE  COMMISSION  (SEC) 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17CFRCh.  II 

[Release  Nos.  33-8974,  34-58715,  IA-2796, 
IC-28432,  File  No.  S7-28-08] 

Regulatory  Flexibility  Agenda 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Semiannual  regulatory  agenda. 


SUMMARY:  The  Securities  and  Exchange 
Commission  is  publishing  an  agenda  of 
its  rulemaking  actions  pursuant  to  the 
Regulatory  Flexibility  Act  (RFA)  (Pub. 

L.  No.  96-354,  94  Stat.  1164)  (Sep.  19, 

1 980).  Information  in  the  agenda  was 
accurate  on  October  2,  2008,  the  day  on 
which  the  Commission’s  staff  completed 
compilation  of  the  data.  To  the  extent 
possible,  rulemaking  actions  by  the 
Commission  since  that  date  have  been 
reflected  in  the  agenda.  The 
Commission  invites  questions  and 
public  comment  on  the  agenda  and  on 
the  individual  agenda  entries. 

The  Commission  is  now  printing  in 
the  Federal  Register,  along  with  our 
preamble,  only  those  agenda  entries  for 
which  we  have  indicated  that 
preparation  of  a  Regulatory  Flexibility 
Act  analysis  is  required. 

The  Commission’s  complete  RFA 
agenda  will  be  available  online  at 
www.reginfo.gov. 

DATES:  Comments  should  be  received  on 
or  before  December  31,  2008. 

ADDRESSES:  Comments  may  be 
submitted  by  any  of  the  following 
methods: 

Electronic  comments: 


•  Use  the  Commission’s  Internet 
comment  form 
(http://www.sec.gov/rules/ 
other.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include 
File  Number  S7-28-08  on  the  subject 
line;  or 

•  bse  the  Federal  eRulemaking  Portal 
(http:// WWW. regu lations .go v) .  Folio w 
the  instructions  for  submitting 

•  comments. 

Paper  comments: 

•  Send  paper  comments  in  triplicate  to 
Secretary,  Securities  and  Exchange 
Commission,  100  F  Street  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
No.  S7-28-08.  This  file  number  should 
be  included  on  the  subject  line  iPe-mail 
is  used.  To  help  us  process  and  review 
your  comments  more  efficiently,  please 
use  only  one  method.  The  Commission 
will  post  all  comments  on  the 
Commission’s  Internet  Web  site 
(http://www.sec.gov/rules/other.shtml). 
Comments  are  also  available  for  public 
inspection  and  copying  in  the 
Commission’s  Public  Reference  Room, 
100  F  Street  NE.,  Washington,  DC 
20549,  on  official  business  day^ 
between  the  hours  of  10:00  a.m.  and 
3:00  p.m.  All  comments  received  will  be 
posted  without  change;  we  do  not  edit 
personal  identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Sullivan,  Office  of  the  General 
Counsel,  202-551-5019. 

SUPPLEMENTARY  INFORMATION:  The  RFA 

requires  each  Federal  agency,  during 


April  and  October  of  each  year,  to 
publish  in  the  Federal  Register  an 
agenda  identifying  rules  that  the  agency 
expects  to  consider  in  the  next  12 
months  that  are  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (5 
U.S.C.  602(a)).  The  RFA  specifically 
provides  that  publication  of  the  agenda 
does  not  preclude  an  agency  from 
considering  or  acting  on  any  matter  not 
included  in  the  agenda  and  that  an 
agency  is  not  required  to  consider  or  act 
on  any  matter  that  is  included  in  the 
agenda  (5  U.S.C.  602(d)).  Actions  that 
do  not  have  an  estimated  date  are 
placed  in  the  long-term  category;  the 
Commission  may  nevertheless  act  on 
items  in  that  category  within  the  next  1 2 
months.  The  agenda  includes  new 
entries,  entries  carried  over  from  prior 
publications,  and  rulemaking  actions 
that  have  been  completed  (or 
withdrawn)  since  publication  of  the  last 
agenda. 

The  following  abbreviations  for  the 
acts  administered  by  the  Commission 
are  used  in  the  agenda: 

“Securities  Act” — Securities  Act  of  1933 

“Exchange  Act” — Securities  Exchange 
Act  of  1934 

“Investment  Company  Act” — 
Investment  Company  Act  of  1940 

“Investment  Advisers  Act” — Investment 
Advisers  Act  of  1940 

The  Commission  invites  public 
comiftent  on  the  agenda  and  on  the 
individual  agenda  entries. 

By  the  Commission. 

Dated:  October  2,  2008. 

Florence  E.  Harmon, 

Acting  Secretary. 


DIVISION  OF  CORPORATION  FINANCE— Proposed  Rule  Stage 


n 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

554 

Shareholder  Proposals . . . 

3235-AJ92 

DIVISION  OF  CORPORATION  FINANCE— Final  Rule  Stage 

Sequence  1 
Number 

Title 

Regulation 

Identifier 

Number 

555 

Revisions  of  Limited  Offerings  Exemptions  in  Regulation  D  . 

3235-AJ88 

556 

Proxy  Disclosure  Regarding  Executive  Compensation  and  Related  Party  Transactions  . 

3235-AI80 
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SEC 


DIVISION  OF  CORPORATION  FINANCE— Completed  Actions 


Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

557 

Revisions  to  Cross-Border  Tender  Offer  Rules  .  j 

3235-AK10 

DIVISION  OF  INVESTMENT  MANAGEMENT— Final  Rule  Stage 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

558 

559 

560  . 

Amendments  to  Form  ADV  . 

Temporary  Rule  Regarding  Principal  Trades  With  Certain  Advisory  Clients  . 

Interactive  Data  for  Mutual  Fund  Risk/Return  Summary . 

3235-All  7 
3235-AJ96 
3235-AK13 

DIVISION  OF  INVESTMENT  MANAGEMENT— Long-Term  Actions 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

561 

Political  Contributions  by  Certain  Investment  Advisers  . | 

3235-AH72 

DIVISION  OF  INVESTMENT  MANAGEMENT^ompleted  Actions 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

562 

Definition  of  Eligible  Portfolio  Company  Under  the  Investment  Company  Act  of  1 940  . 

3235-AJ31 

DIVISION  OF  TRADING  AND  MARKETS— Proposed  Rule  Stage 

Sequence 

Number 

Title 

Regulation 
!  identifier 
Number 

563 

564 

565 

566 

567 

Rule  15c2-2;  Confirmation  of  Transactions  in  Open-End  Management  Investment  Company  Shares,  Unit  Invest¬ 
ment  Trust  Interests,  and  Municipal  Fund  Securities  Used  for  Education  Savings . 

Rule  1 5c2-3:  Point-cf-Sale  Disclosure  of  Purchases  in  Open-End  Management  Investment  Company  Shares,  Unit 

Investment  Trust  Interests,  and  Municipal  Fund  Securities  Used  for  Education  Savings  . 

Rule  15C-100:  Schedule  15C  . . — . 

Rule  15C-101:  Schedule  15D  . . 

Processing  of  Reorganization  Events,  Tender  Offers,  and  Exchange  Offers  . . . 

3235-AJ1 1 

3235-AJ12 

3235-AJ13 

3235-AJ14 

3235-AH53 

DIVISION  OF  TRADING  AND  MARKETS— Long-Term  Actions 

Sequence 

Number 

Title 

I  Regulation 

I  Identifier 
Number 

568 

Publication  or  Submission  of  Quotations  Without  Specified  Information . 

3235-AH40 

DIVISION  OF  TRADING  AND  MARKETS— Completed  Actions 

Sequence 

Number 

Title 

Regulation 

Identifier 

Number 

569 

570 

3235-AK06 

3235-AJ57 
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Securities  and  Exchange  Commission  (SEC)  Proposed  Rule  Stage 

Division  of  Corporation  Finance 


554.  SHAREHOLDER  PROPOSALS 

Legal  Authority:  15  USC  77c{b):  15 
use  78m:  15  USC  78n;  15  USC  78o: 
15  USC  78p:  15  USC  78w(a) 

Abstract:  The  Commission  adopted 
amendments  to  the  proxy  rules  under 
the  Exchange  Act  facilitating  the 
creation  of  electronic  shareholder 
forums;  other  aspects  of  the  proposed 
rulemaking,  including  proposed 
amendments  to  enable  shareholders  to 
include  in  company  proxy  materials 


their  proposals  for  bylaw  amendments 
regarding  procedures  for  nominating 
candidates  to  the  board  of  directors, 
remain  under  consideration. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

08/03/07 

72  FR  43466 

NPRM  Comment 

10/02/07 

Period  End 

Final  Rule 

01/25/08 

73  FR  4450 

Final  Rule  Effective 

02/25/08 

Next  Action 

12/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Steven  Hearne, 
Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.  Washington,  DC  20549 
Phone:  202  551-3430 
Email:  hearnes@sec.gov 

RIN:  3235-AJ92 


Securities  and  Exchange  Commission  (SEC)  Final  Rule  Stage 

Division  of  Corporation  Finance 


555.  REVISIONS  OF  LIMITED 
OFFERINGS  EXEMPTIONS  IN 
REGULATION  D 

Legal  Authority:  15  USC  77b(aKl5);  15 
USC  77b(h);  15  USC  77c(h):  15  USC 
77d;  15  USC  77r;  15  USC  77s;  15  USC 
77s(a):  15  USC  77Z-3 

Abstract:  The  Commission  proposed  a 
new  exemption  from  the  registration 
provisions  of  the  Securities  Act  for 
offers  and  sales  of  securities  to  “large 
accredited”  investors  in  offerings  where 
each  purchaser  meets  that  definition. 
The  Commission  also  proposed  changes 
to  the  definition  of  the  term  “accredited 
investor”  in  Regulation  D  to  reflect 
developments  since  its  first  adoption. 
Finally,  the  Commission  proposed 
shortening  the  timing  required  by  the 
integration  safe  harbor  in  Regulation  D 
and  applying  uniform  updated 
disqualification  provisions  to  all 
offerings  under  Regulations  A,  D,  and 
E. 

Timetable: 

Action  Date  FR  Cite 

NPRM  08/1 0/07  72  FR  451 1 6 

NPRM  Comment  1 0/09/07 

Period  End 

Final  Action  11/00/08 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Anthony  G.  Barone, 
Office  of  Small  Business  Policy, 
Securities  and  Exchange  Commission, 
100  F  Street  NE,  Washington,  DC  20549 
Phone:  202  551-3460 

RIN:  3235-AJ88 


556.  PROXY  DISCLOSURE 
REGARDING  EXECUTIVE 
COMPENSATION  AND  RELATED 
PARTY  TRANSACTIONS 

Legal  Authority:  15  USC  77a  et  seq; 

15  USC  78a  et  seq;  15  USC  80a  et  seq 

Abstract:  The  Commission  adopted 
rule  amendments  to  enhance  disclosure 
regarding  executive  compensation,  the 
independence  of  a  registrant’s  board  of 
directors,  related  party  transactions 
between  executive  officers  and 
directors,  and  related  party  transactions 
with  an  issuer.  In  December  2006,  the 
Commission  adopted  further  changes  as 
interim  rules  regarding  additional 
disclosure  related  to  the  method  of 
valuing  certain  compensation  and 
solicited  additional  comments  on  those 
changes. 


Timetable: 


Action 

Date 

FR  Cite 

NPRM 

02/08/06 

71 

FR  6542 

NPRM  Comment 
Period  End 

04/10/06 

Final  Rule 

09/08/06 

71 

FR  53158 

Final  Rule  Effective 

11/07/06 

Second  NPRM 

09/08/06 

71 

FR  53267 

Second  NPRM 
Comment  Period 
End 

10/23/06 

Interim  Final  Rule 

12/29/06 

71 

FR  78338 

Interim  Final  Rule 
Effective 

12/29/06 

Interim  Final  Rule 
Comment  Period 
End 

01/29/07 

Final  Action 

11/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Anne  Krauskopf, 
Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
100  F  Street  NE,  Washington,  DC  20549 
Phone:  202  551-3500 

RIN:  3235-A180 


Securities  and  Exchange  Commission  (SEC)  Completed  Actions 

Division  of  Corporation  Finance 


557.  REVISIONS  TO  CROSS-BORDER 
I  TENDER  OFFER  RULES 

Legal  Authority:  15  USC  77c(b):  15 
USC  77g;  15  USC  77h:  15  USC  771;  15 
USC  77j:  15  USC  77s;  15  USC  77z-3: 

15  USC  781;  15  USC  78m;  15  USC  78n; 


15  USC  78w;  15  USC  7811;  15  USC 
78mm 

Abstract;  The  Commission  adopted 
changes  to  expand  and  enhance  the 
utility  of  the  exemptions  for  cross- 
border  business  combination 
transactions.  The  goal  is  to  encourage 


offerors  and  issuers  in  cross-border 
business  combinations,  and  rights 
offerings  by  foreign  private  issuers,  to 
permit  U.S.  security  holders  to 
participate  in  these  transactions  in  the 
same  manner  as  other  holders. 
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SEC — Division  of  Corporation  Finance 


Completed  Actions 


Timetable: 

Action  Date  FR  Cite 

NPRM  05/09/08  73  FR  26876 

NPRM  Comment  06/23/08 

Period  End 


Action  Date  FR  Cite 


Final  Action  10/09/08  73  FR  60050 

Final  Action  Effective  1 2/08/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 


Agency  Contact:  Christina  Chalk, 
Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
100  F  Street  NE,  Washington,  DC  20549 
Phone:  202  551-3440 

RIN:  3235-AKlO 


Securities  and  Exchange  Commission  (SEC)  Final  Rule  Stage 

Division  of  Investment  Management 


558.  AMENDMENTS  TO  FORM  ADV 

Legal  Authority:  15  USC  80b-4, 
80b-6{4),  80bll(a),  80b-3(c)(l);  15  USC 
77s(a):  15  USC  78(a),  78bbb(e)(2);  15 
USC  77sss(a);  15  USC  78(s)-37{a) 

Abstract:  The  Commission  proposed 
amendments  to  Form  ADV  part  2  to 
require  registered  investment  advisers 
to  deliver  to  clients  and  prospective 
clients  a  brochure  written  in  plain 
English. 

The  amendments  are  designed  to 
require  advisers  to  provide  clients  and 
prospective  clients  with  clear,  current, 
and  more  meaningful  disclosure  of  the 
business  practices,  conflicts  of  interest, 
and  background  of  investment  advisers 
and  their  advisory  personnel.  Under  the 
proposal,  advisers  would  file  their 
brochures  with  the  Commission 
electronically,  and  the  brochures  would 
be  available  to  the  public  through  the 
Commission’s  Web  site. 

Timetable: 

Action  Date  FR  Cite 

NPRM  04/17/00  65  FR  20524 

NPRM  Comment  06/03/00 

Period  End 

Second  NPRM  03/14/08  73  FR  13958 

Second  NPRM  05/16/08 

Comment  Period 
End 

Final  Action  1 2/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Vivien  Liu,  Division 
of  Investment  Management,  Securities 
and  Exchange  Commission,  100  F 
Street  NE,  Washington,  DC  20549 
Phone:  202  551-6787 
Email:  liuy@sec.gov 

RIN:  3235-AI17 


559.  TEMPORARY  RULE  REGARDING 
PRINCIPAL  TRADES  WITH  CERTAIN 
ADVISORY  CLIENTS 

Legal  Authority:  15  USC  80b-6a;  15 
USC  80b-ll(a) 

Abstract:  The  Commission  adopted  on 
an  interim  final  basis  a  temporary  rule 
that  will  expire  on  December  31,  2009, 
to  provide  an  alternative  means  for 
investment  advisers  who  are  registered 
with  the  Commission  as  broker-dealers 
to  meet  the  requirements  of  section 
206(3)  of  the  Investment  Advisers  Act 
when  acting  in  a  principal  capacity  in 
transactions  with  certain  of  their 
advisory  clients. 

Timetable: 

Action  Date  FR  Cite 

Interim  Final  Rule  09/28/07  72  FR  55022 

Interim  Final  Rule  09/30/07 

Effective 

Interim  Final  Rule  1 1/30/07 

Comment  Period 
End 

Final  Action  1 1  /00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Matthew  Goldin, 
Division  of  Investment  Management, 
Securities  and  Exchange  Commission, 
100  F  Street  NE,  Washington,  DC  20549 
Phone:  202  551-6726 
Fax:  202  772-9284 
Email:  goldinm@sec.gov 

RIN:  3235-AJ96 

560.  •  INTERACTIVE  DATA  FOR 
MUTUAL  FUND  RISK/RETURN 
SUMMARY 

Legal  Authority:  15  USC  77e;  15  USC 
77f;  15  USC  77j;  15  USC  77s(a);  15  USC 
77Z-3:  15  USC  78c;  15  USC  78j;  15 


USC  781;  15  USC  78m;  15  USC  78n; 

15  USC  78o(d);  15  USC  78w(a);  15  uSC 
78jj;  15  USC  78mm;  15  USC  80a-6(c); 

15  USC  80a-8;  15  USC  80a-24(e);  15 
USC  80a-29;  15  USC  80a-37 

Abstract:  The  Commission  proposed 
rules  requiring  mutual  funds  to  provide 
risk/return  summary  information  in  an 
interactive  data  format,  which  would 
improve  its  usefulness  to  investors. 
Under  the  proposed  rules,  risk/return 
summary  information  could  be 
downloaded  directly  into  spread.sheets, 
analyzed  in  a  variety  of  ways  using 
commercial  off-the-shelf  software,  and 
used  within  investment  models  in  other 
software  formats. 

Mutual  funds  would  provide  the 
risk/return  summary  section  of  their 
prospectuses  to  the  Commission  and  on 
their  Web  sites  in  interactive  data 
format  using  the  extensible  Business 
Reporting  Language,  XBRL.  The 
interactive  data  would  be  provided  as 
an  exhibit  to  registration  statements. 

Timetable: 

Action  Date  FR  Cite 

NPRM  .  06/23/08  73  FR  35442 

NPRM  Comment  08/01/08 

Period  End 

Final  Action  1 1  /00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Alberto  Zapata, 
Division  of  Investment  Management, 
Securities  and  Exchange  Commission, 
100  F  Street  NW,  Washington,  DC 
20549 

Phone:  202  551-6929 
Email:  zapataa@sec.gov 


RIN:  3235-AK13 
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561.  POLITICAL  CONTRIBUTIONS  BY 
CERTAIN  INVESTMENT  ADVISERS 

Legal  Authority:  15  USC  206(4);  15 
use  211(a):  15  USC *204 

Abstract:  The  Commission  proposed 
new  Rule  206(4)-5,  which  would 
prohibit  an  investment  adviser  from 
providing  advisory  services  for 
compensation  to  a  Government  client 
for  2  years  after  the  adviser  or  any  of 
its  partners,  executive  officers,  or 
solicitors  makes  a  contribution  to 
certain  elected  officials  or  candidates. 


The  Commission  also  proposed  rule 
amendments  that  would  require  a 
registered  adviser  that  has  Government 
clients  to  maintain  certain  records  of 
the  political  contributions  made  by  the 
adviser  or  any  of  its  partners,  executive 
officers,  or  solicitors. 

Timetable: 

Action  Date  FR  Cite 

NPRM  08/10/99  64  FR  43556 

NPRM  Comment  11/01/99 

Period  End 

Next  Action  Undetermined 


Securities  and  Exchange  Commission  (SEC) 


Division  of  Investment  Management 


562.  DEFINITION  OF  ELIGIBLE 
PORTFOLIO  COMPANY  UNDER  THE 
INVESTMENT  COMPANY  ACT  OF  1940 


definition  of  eligible  portfolio 
companies  that  list  their  securities  on 
a  national  securities  exchange. 


Legal  Authority:  15  USC 

80a-2(a)(46)(C)(iv):  15  USC  80a-37(a); 
15  USC  80a-6(c) 

Abstract:  The  Commission  amended 
Rule  2a-46(b)  under  the  Investment 
Company  Act  to  more  closely  align  the 
definition  of  eligible  portfolio  company, 
and  the  investment  activities  of 
business  development  companies 
(BDCs),  with  the  purpose  that  Congress 
intended.  The  amendment  expands  the 


Timetable: 


Action 

Date 

FR  Cite 

NPRM 

11/08/04 

69  FR  64816 

NPRM  Comment 
Period  End 

01/07/05 

Final  Rule 

10/31/06 

71  FR  64086 

Final  Rule  Effective 

11/30/06 

Second  NPRM 

10/31/06 

71  FR  64093 

Second  NPRM 
Comment  Period 

01/02/07 

End 


Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Daniel  Seth  Kahl, 
Division  of  Investment  Management, 
Securities  and  Exchange  Commission, 
100  F  Street  NE,  Washington,  DC  20549 
Phone:  202  551-6730 
Email:  kahld@sec.gov 

RIN:  3235-AH72 


Completed  Actions 


Action  Date  FR  Cite 


Final  Action  05/20/08  73  FR  29044 

Final  Action  Effective  07/21/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Rochelle  Kauffman 
Plesset,  Division  of  Investment 
Management,  Securities  and  Exchange 
Commission,  100  F  Street  NE, 
Washington,  DC  20549 
Phone:  202  551-6840 

RIN:  323.5-AJ31 


Securities  and  Exchange  Commission  (SEC)  Proposed  Rule  Stage 

Division  of  Trading  and  Markets 


563.  RULE  15C2-2:  CONFIRMATION 
OF  TRANSACTIONS  IN  OPEN-END 
MANAGEMENT  INVESTMENT 
COMPANY  SHARES,  UNIT 
INVESTMENT  TRUST  INTERESTS, 

AND  MUNICIPAL  FUND  SECURITIES 
USED  FOR  EDUCATION  SAVINGS 

Legal  Authority:  15  USC  78j;  15  USC 
78k:  15  USC  78o:  15  USC  78q;  15  USC 
78w(a):  15  USC  78mm 

Abstract:  The  Commission  proposed 
new  Rule  15c2-2  under  the  Exchange 
Act,  together  with  accompanying 
Schedule  15C.  The  Commission  also 
proposed  related  amendments  to  Rule 
lOb-10.  Proposed  Rule  15c2-2  and 
Schedule  15C  would  provide  for 
improved  confirmation  disclosure  of 
distribution  costs  and  conflicts  of 
interest  associated  with  transactions  in 
mutual  funds,  municipal  fund 
securities,  and  unit  investment  trusts. 
The  amendments  to  Rule  lOb-10  in  part 


would  reflect  the  new  rule  and  would 
provide  improved  confirmation 
disclosure  about  certain  callable 
securities.  They  also  would  clarify  that 
the  confirmation  disclosure 
requirements  do  not  determine  broker- 
dealer  disclosure  obligations  under 


other  provisions 

Timetable: 

of  the  law. 

Action 

Date 

FR  Cite 

NPRM 

02/10/04 

69  FR  6438 

NPRM  Comment 

04/12/04 

Period  End 

NPRM  Comment 

03/04/05 

70  FR  10521 

Period  Extended 

NPRM  Comment 

04/04/05 

Period  End 

» 

Second  NPRM 

12/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Dawn  Jessen,  Division 
of  Trading  and  Markets,  Securities  and 


Exchange  Commission,  100  F  Street  NE, 

Washington,  DC  20549 

Phone:  202  551-5550 

Fax:  202  772-9270 

Email:  jessend@sec.gov 

RIN:  3235-AJll 


564.  RULE  15C2-3:  POINT-OF-SALE 
DISCLOSURE  OF  PURCHASES  IN 
OPEN-END  MANAGEMENT 
INVESTMENT  COMPANY  SHARES, 
UNIT  INVESTMENT  TRUST 
INTERESTS,  AND  MUNICIPAL  FUND 
SECURITIES  USED  FOR  EDUCATION 
SAVINGS 

Legal  Authority:  15  USC  78);  15  USC 
78k:  15  USC  78o;  15  USC  78q:  15  USC 
78w(a):  15  USC  78mm 

Abstract:  The  Commission  proposed 
new  Rule  15c2-3  under  the  Exchange 
Act,  together  with  accompanying 
ScheduIel5D.  Proposed  Rule  15c2-3 
and  Schedule  15D  would  provide  for 
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Proposed  Ruie  Stage 


pre-transaction  “point  of  sale” 
disclosure  of  distribution  costs  and 
conflicts  of  interest  associated  with 
transactions  in  mutual  funds, 
municipal  fund  Sk  curities,  and  unit 
investment  trusts. 

Timetable: 

Action  Date  FR  Cite 

NPRM  02/10/04  69  FR  6438 

NPRM  Comment  04/12/04 

Period  End 

NPRM  Comment  '  03/04/05  70  FR  10521 
Period  Extended 
NPRM  Comment  04/04/05 

Period  End 

Second  NPRM  12/00/08 

Regulat'^ry  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Dawn  lessen,  Division 

of  Trading  and  Markets,  Securities  and 

Exchange  Commission,  100  F  Street  NE, 

Washington,  DC  20549 

Phone:  202  551-5550 

Fax:  202  772-9270 

Email:  jessend@sec.gov 

RIN:  3235-AJ12 

565.  RULE  15C-100:  SCHEDULE  15C 

Legal  Authority:  15  USC  78] ;  15  USC 
78k:  15  USC  78o;  15  USC  78q;  15  USC 
78w(a):  15  USC  78mm 

Abstract:  The  Commission  proposed 
new  Schedule  15  and  Rules  15c2-2  and 
15c2-3  under  the  Exchange  Act, 
together  with  accompanying  Schedule 
15D.  The  Commission  also  proposed 
related  amendments  to  Rule  lOb-10. 
Proposed  Rules  15c2-2  and  15c2-3  and' 
Schedules  15C  and  15D  would  provide 
for  improved  confirmation  and  pre¬ 
transaction  “point  of  sale”  disclosure 
of  distribution  costs  and  conflicts  of 
interest  associated  with  transactions  in 
mutual  funds,  municipal  fund 
securities,  and  unit  investment  trusts. 
The  amendments  to  Rule  lOb-10  in  part 
would  reflect  the  new  rules  and  would 
provide  improved  confirmation 
disclosure  about  certain  callable 
securities.  They  also  would  clarify  that 
the  confirmation  disclosure 
requirements  do  not  determine  broker- 
dealer  disclosure  obligations  under 
other  provisions  of  the  law. 


Timetable: 

Action  Date  FR  Cite 

NPRM  02/10/04  69  FR  6438 

NPRM  Comment  04/12/04 

Period  End 

NPRM  Comment  03/04/05  70  FR  10521 

Period  Extended 
NPRM  Comment  04/04/05 

Period  End 

Second  NPRM  12/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Dawn  Jessen,  Division 

of  Trading  and  Markets,  Securities  and 

Exchange  Commission,  100  F  Street  NE, 

Washington,  DC  20549 

Phone:  202  551-5550 

Fax:  202  772-9270 

Email:  jessend@sec.gov 

'RIN:  3235-AJ13 

566.  RULE  15C-101:  SCHEDULE  15D 
Legal  Authority:  15  USC  78j;  15  USC 
78k;  15  USC  78o;  15  USC  78q:  15  USC 
78w(a):  15  USC  78mm 

Abstract:  The  Commission  proposed 
new  Schedule  15D  and  Rules  15c2-2 
and  15c2-3  under  the  Exchange  Act, 
together  with  accompanying  Schedule 
15C.  The  Commission  also  proposed 
related  amendments  to  Rule  lOb-10. 
Proposed  Rules  15c2-2  and  15c2-3  and 
Schedules  15C  and  15D  would  provide 
for  improved  confirmation  and  pre¬ 
transaction  “point  of  sale”  disclosure 
of  distribution  costs  and  conflicts  of 
interest  associated  with  transactions  in 
mutual  funds,  municipal  fund 
securities,  and  unit  investment  trusts. 
The  amendments  to  Rule  lOb-10  in  part 
would  reflect  the  new  rules  and  would 
provide  improved  confirmation 
disclosure  about  certain  callable 
securities.  They  also  would  clarify  that 
the  confirmation  disclosure 
requirements  do  not  determine  broker- 
dealer  disclosure  obligations  under 
other  provisions  of  the  law. 

Timetable: 

Action  Date  FR  Cite 

NPRM  02/10/04  69  FR  6438 

NPRM  Comment  04/12/04 

Period  End 

NPRM  Comment  03/04/05  70  FR  10521 

Period  Extended 


Action  Date  FR  Cite 

NPRM  Comment  04/04/05 

Period  End 

Second  NPRM  12/00/08 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Dawn  Jessen,  Division 

of  Trading  and  Markets,  Securities  and 

Exchange  Commission,  100  F  Street  NE, 

Washington,  DC  20549 

Phone:  202  551-5550 

Fax:  202  772-9270 

Email:  jessend@sec.gov 

RIN:  3235-AJ14 

567.  PROCESSING  OF 
REORGANIZATION  EVENTS,  TENDER 
OFFERS,  AND  EXCHANGE  OFFERS 

Legal  Authority:  15  USC  78b;  15  USC 
78k-l(a){l)(B);  15  USC  78n(d)(4);  15 
USC  78o(c)(3):  15  USC  78o(c)(6);  15 
USC  78q-l(a);  15  USC  78q-l(d)(l);  15 
USC  78w(a) 

Abstract:  The  Commission  proposed 
amendments  to  Rule  17Ad-14  under  the 
Exchange  Act.  The  amendments  would 
require  the  establishment  of  book-entry 
accounts  in  connection  with 
reorganization  events  and  would  give 
securities  depositories  up  to  3  business 
days  after  the  expiration  of  a  tender 
offer,  exchange  offer,  or  reorganization 
event  to  deliver  physical  securities 
certificates  to  the  agents. 

Timetable: 

Action  Date  FR  Cite 

NPRM  09/04/98  63  FR  47209 

NPRM  Comment  11/03/98 

Period  End 

Second  NPRM  03/00/09 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Matthew  Landon, 

Division  of  Trading  and  Markets, 

Securities  and  Exchange  Commission, 

100  F  Street  NE,  Washington,  DC 

20549-1001 

Phone:  202  551-5716 

Fax: 202  772-9270 

Email:  landonm@sec.gov 

RIN:  3235-AH53 
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568.  PUBLICATION  OR  SUBMISSION 
OF  QUOTATIONS  WITHOUT 
SPECIFIED  INFORMATION 

Legal  Authority:  15  USC  78c:  15  USC 
78j(b);  15  USC  78o(c);  15  USC  78o(g): 
15  USC  78q{a):  15  USC  78w(a) 

Abstract:  As  part  of  its  efforts  to 
respond  to  fraud  and  manipulation  in 
the  microcap  securities  market,  the 
Commission  proposed  amendments  to 
Rule  15c2-ll.  These  amendments 
would  limit  the  rule’s  piggyback 
provision  and  increase  public 
availability  of  issuer  information.  The 
amendments  would  expand  the 
information  review  requirements  for 
non-reporting  issuers  and  the 


documentation  required  for  significant 
relationships  between  the  broker-dealer 
and  the  issuer  of  the  security  to  be 
quoted.  Finally,  the  amendments  would 
exclude  from  the  rule  securities  of 
larger,  more  liquid  issuers. 

Timetable: 

Action  Date  FR  Cite 

NPRM 

NPRM  Comment 
Period  End 
Second  NPRM 
Second  NPRM 
Comment  Period 
End 


Action  Date  FR  Cite 

Second  NPRM  04/14/99  64  FR  18393 

Comment  Period 
Extended 

Comment  Period  End  05/08/99 
Next  Action  Undetermined 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Victoria  L.  Crane, 
Division  of  Trading  and  Markets, 
Securities  and  Exchange  Commission, 
100  F  Street  NE,  Washington,  DC  20549 
Phone:  202  551-5744 
Fax:  202  772-9355 
Email:  cranev@sec.gov 

RIN:  3235-AH40 


02/25/98  63  FR  9661 
04/27/98 

03/08/99  64  FR  11 124 
04/07/99 


Securities  and  Exchange  Commission  (SEC)  Completed  Actions 

Division  of  Trading  and  Markets 


569.  “NAKED”  SHORT-SELLING 
ANTI-FRAUD  RULE 

Legal  Authority:  15  USC  78b:  15  USC 
78c{b):  15  USC  78f:  15  USC  781(h):  15 
USC  78j:  15  USC  78k-l:  15  USC  78o: 

15  USC  780-3:  15  USC  78q:  15  USC 
78q-l:  15  USC  78s:  15  USC  78w(a) 

Abstract:  The  Commission  adopted  an 
anti-fraud  rule  to  address  failures  to 
deliver  securities  that  have  been 
associated  with  “naked”  short-selling. 
The  rule  is  intended  to  highlight  the 
liability  of  persons  that  deceive  another 
person  about  their  intention  or  ability 
to  deliver  securities  in  time  for 
settlement,  including  persons  that 
deceive  their  broker-dealer  about  their 
locate  source  or  ownership  of  shares. 

Timetable: 

Action  Date  FR  Cite 

NPRM  03/21/08  73  FR  15376 

NPRM  Comment  05/20/08 

Penod  End 

Final  Action  1 0/1 7/08  73  FR  61 666 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact;  Victoria  L.  Crane, 
Division  of  Trading  and  Markets, 
Securities  and  Exchange  Commission, 
100  F  Street  NE,  Washington,  DC  20549 
Phone;  202  551-5744 
Fax:  202  772-9355 


Email:  cranev@sec.gov 
RIN:  3235-AK06 


570.  AMENDMENTS  TO  REGULATION 
SHO 

Legal  Authority:  15  USC  78b  and  78c: 
15  USC  78i  to  781:  15  USC  78o:  15 
USC  78q:  15  USC  78q-l:  15  USC  78s: 

15  USC  78w(a) 

Abstract:  The  Commission  proposed 
amendments  to  Rules  200(e)(3)  and 
203(b)(3)  of  Regulation  SHO.  The 
proposed  amendments  were  intended 
to  reduce  the  frequency  that  stock  is 
not  delivered  after  it  is  sold,  by 
eliminating  a  grandfather  provision  and 
narrowing  the  options  market  maker 
exception  to  the  close-out  requirements 
of  Regulation  SHO.  The  proposed 
amendments  were  also  intended  to 
update  the  market  decline  limitation 
referenced  in  Rule  200(e)(3). 

After  considering  the  comments 
received  in  response  to  the  proposed 
amendments,  the  Commission  adopted 
amendments  eliminating  the 
grandfather  provision  of  Rule  203(b)(3) 
and  updating  the  market  decline 
limitation  referenced  in  Rule  200(e)(3) 
substantially  in  the  form  proposed.  The 
Commission  re-proposed  and  then 
adopted  amendments  to  Rule  203(b)(3) 
to  eliminate  the  market  maker 
exception  to  the  close-out  requirements. 


Timetable: 


Action 

Date 

FR  Cite 

NPRM 

07/21/06 

71  FR  41710 

NPRM  Comment 

09/19/06 

Period  End 

NPRM  Comment 

03/30/07 

72  FR  15079 

Period  Extended 

NPRM  Comment 

04/30/07 

Period  End 

Final  Rule 

08/14/07 

72  FR  45544 

Final  Rule  Effective 

10/15/07 

Second  NPRM 

08/14/07 

72  FR  45558 

Second  NPRM 

09/13/07 

Comment  Period 

End 

Second  NPRM 

07/14/08 

73  FR  40201 

Comment  Period 

Extended 

Extended  Comment 

08/13/08 

Period  End 

‘ 

Final  Action 

10/17/08 

73  FR  61690 

Regulatory  Flexibility  Analysis 
Required:  Yes 

Agency  Contact:  Victoria  L.  Crane, 
Division  of  Trading  and  Markets, 
Securities  and  Exchange  Commission, 
100  F  Street  NE,  Washington,  DC  20549 
Phone:  202  551-5744 
Fax:  202  772-9355 
Email:  cranev@sec.gov 

RIN:  3235-AJ57 

[FR  Doc.  E8-21194  Filed  11-21-08;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  NOVEMBER  24, 
2008 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
inspection  Service 
Special  Need  Requests  Under 
the  Plant  Protection  Act; 
published  10-23-08 
DEFENSE  DEPARTMENT 
Defense  Acquisition 
Regulations  System 
Defense  Federal  Acquisition 
Regulation  Supplement; 
Carriage  Vessel  Overhaul, 
Repair,  and  Maintenance; 
published  11-24-08 
Least  Developed  Countries 
that  are  Designated 
Countries;  published  11- 
24-08 

Limitations  on  DoD  Non¬ 
commercial  Time-and- 
Materials  Contracts; 
published  11-24-08 
Reports  of  Government 
Property;  published  11-24- 
08 

Technical  Amendments; 
published  11-24-08 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Approval  and  Promulgation  of 
Air  Quality  Implementation 
Plans: 

Rhode  Island  Update  to 
Materials  Incorporated  by 
Reference;  published  11- 
24-08 

Texas;  Low-Emission  Diesel 
Fuel  Program;  published 

10-24-08 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  Broadcasting  Service; 
Butte  Falls  and  Netarts,  OR; 

published  10-24-08 
Elko,  NV;  published  10-24- 
08 

Tecopa,  CA;  published  10- 
24-08 

Radio  Broadcasting  Services; 
Antlers,  OK;  Hico,  TX,  and 
Hugo,  OK;  published  10- 
28-08 

Waldport,  Dallas;  published 

10-27-08 

Telecommunications  Relay 
Services  and  Speech-to- 


Speech  Services  for 
Individuals  with  Hearing  and 
Speech  Disabilities: 

E911  Requirements  for  IP- 
Enabled  Service 
Providers;  published  11- 

24- 08 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicaid  Program: 

State  Allotments  for 
Payment  of  Medicare  Part 
B  Premiums  for  Qualifying 
Individuals  (Federal  Fiscal 
Year  2008  and  Federal 
Fiscal  Year  2009); 
published  11-24-08 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Design  and  Construction 
Requirements;  Compliance 
with  ANSI  A117.1 
Standards;  published  10-24- 
08 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  Standards: 
Aircraft  Engine  Standards 
for  Pressurized  Engine 
Static  Parts;  published  9- 

25- 08 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Projects  of  National  and 
Regional  Significance 
Evaluation  and  Rating; 
published  10-24-08 
Right-of-way  and  environment: 
Worker  visibility;  published 

11-24-06 

Worker  Visibility;  published  1 1  - 
21-08 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Maximum  Interest  Rates  on 
Guaranteed  Farm  Loans; 
comments  due  by  12-1-08; 
published  9-30-08  [FR  E8- 
22871] 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
General  Policies,  Types  of 
Loans,  Loan  Requirements- 
T  elecommunications; 
comments  due  by  12-5-08; 
published  11-5-08  [FR  E8- 
26318] 


Telecommunications;  (aeneral'^ 
Policies,  Types  of  Loans, 
Loan  Requirements; 
comments  due  by  12-5-08; 
published  11-5-08  [FR  E8- 
26317] 

COMMERCE  DEPARTMENT 
Industry  and  Security 
Bureau 

De  Minimis  U.S.  Content  in 
Foreign  Made  Items; 
comments  due  by  12-1-08; 
published  10-1-08  [FR  E8- 
23142] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  Threatened 
Species; 

Proposed  Endangered 
Status  for  the  Gulf  of 
Maine  Distinct  Population 
Segment  of  Atlantic 
Salmon;  comments  due 
by  12-2-08;  published  9-3- 
08  [FR  E8-20412] 
Proposed  Endangered 
Status  for  the  Gulf  of 
Maine  Distinct  Population 
Segment  of  Atlantic 
Salmon,  etc.;  comments 
due  by  12-2-08;  published 

10- 21-08  [FR  E8-25076] 
Fisheries  of  the  Exclusive 

Economic  Zone  Off  Alaska: 
Northern  Rockfish  in  the 
Gulf  of  Alaska;  comments 
due  by  12-3-08;  published 

11- 21-08  [FR  E8-27743] 
Trawl  Gear  in  the  Gulf  of 

Alaska;  comments  due  by 

12- 4-08;  published  11-19- 
08  [FR  E8-27480] 

Listing  Endangered  and 
Threatened  Wildlife  and 
Designating  Critical  Habitat; 
90-day  Finding  for  a  Petition 
to  Revise  the  Critical 
Habitat  Designation  for 
the  Hawaiian  Monk  Seal; 
comments  due  by  12-2- 
08;  published  10-3-08  [FR 
E8-23467] 

COMMERCE  DEPARTMENT 
National 

Telecommunications  and 
Information  Administration 
E-911  Grant  Program; 
comments  due  by  12-2-08; 
published  10-3-08  [FR  E8- 
23266] 

DEFENSE  DEPARTMENT 
Army  Department 

Army  National  Cemeteries; 
comments  due  by  12-1-08; 
published  10-1-08  [FR  E8- 
22925] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Approval  and  Promulgation  of 
Air  Quality  Implementation  - 
Plans: 


West  Virginia;  Revised 
Motor  Vehicle  Emission 
Budgets  for  the 
Parkersburg  8-Hour 
Ozone  Maintenance  Area; 
comments  due  by  12-1- 
08;  published  10-30-08 
[FR  E8-25660] 
Environmental  Statements; 
Notice  of  Intent: 

Coastal  Nonpoint  Pollution 
Control  Prograrns;  States 
and  Territories — 

Florida  and  South 
Carolina;  Open  for 
comments  until  further 
notice;  published  2-11- 
08  [FR  08-00596] 
National  Emission  Standards: 
Halogenated  Solvent 
Cleaning;  comments  due 
by  12-4-08;  published  10- 
20-08  [FR  E8-24013] 

Outer  Continental  Shelf  Air 
Regulations  Consistency 
Update  for  North  Carolina; 
comments  due  by  12-5-08; 
published  11-5-08  [FR  E8- 
26360] 

Proposed  Time-Limited 
Pesticide  Tolerances; 
Chlorantraniliprole; 
comments  due  by  12-1- 
08;  published  10-1-08  [FR 
E8-22946] 

Requirements  for 
Transboundary  Shipments  of 
Wastes  Between  OECD 
Countries,  Requirements  for 
Export  Shipments  of  Spent 
Lead-Acid  Batteries,  etc.;' 
comments  due  by  12-5-08; 
published  10-6-08  [FR  E8- 
22536] 

Significant  New  Use  Rules  on 
Certain  Chemical 
Substances;  comments  due 
by  12-5-08;  published  11-5- 
08  [FR  E8-26409] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Exclusivity  Arrangements 
Between  Commercial 
Wireless  Carriers  and 
Handset  Manufacturers; 
Petition  for  Rulemaking; 
comments  due  by  12-2-08; 
published  10-23-08  [FR  E8- 
25058] 

Petition  for  Rulemaking  to 
Impose  a  Spectrum 
Aggregation  Limit  on  All 
Commercial  Terrestrial 
Wireless  Spectrum  Below 
2.3  GHz;  comments  due  by 

12-2-08;  published  10-23-08 
[FR  E8-25056] 

Radio  Broadcasting  Sen/ices: 
Beatty  and  Goldfield,  NV; 
comments  due  by  12-1- 
08;  published  10-23-08 
[FR  E8-25347] 
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Crandon,  Wl;  comments  due 
by  12-1-08;  published  10- 
23-08  [FR  E8-25323] 
Crowell,  Knox  City,  Quanah, 
and  Rule,  TX;  comments 
due  by  12-1-08;  published 
10-23-08  [FR  E8-25321] 
Service  Rules  for  the  698-746, 
747-762  and  777-792  MHz 
Bands,  Implementing  a 
Nationwide,  Broadband, 
Interoperable  Public  Safety 
Network  in  the  700  MHz 
Band;  comments  due  by  12- 
2-08;  published  10-3-08  [FR 
E8-23045] 

GENERAL  SERVICES 
ADMINISTRATION 

General  Services  Acquisition 
Regulation: 

GSAR  Case  2008G506; 
Rewrite  of  GSAR  Part 
515,  Contracting  by 
Negotiation;  comments 
due  by  12-2-08;  published 
10-3-08  [FR  E8-22745] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Disease  Control 
and  Prevention 
Medical  Examination  of  Aliens; 
Revisions  to  Medical 
Screening  Process; 
comments  due  by  12-5-08; 
published  10-6-08  [FR  E8- 
23485] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Label  Requirement  for  Food 
that  has  Been  Refused 
Admission  into  the  United 
States;  comments  due  by 
12-2-08;  published  9-18-08 
[FR  E8-21813] 

HOMELAND  SECURITY 

DEPARTMENT 

U.S.  Customs  and  Border 

Protection 

Uniform  Rules  of  Origin  for 
Imported  Merchandise; 
comments  due  by  12-1-08; 
published  10-30-08  [FR  E8- 
25731] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbridge  Operation 
Regulations: 

intracoastal  Waterway  (ICW) 
Beach  Thorofare,  Atlantic 
City,  NJ;  comments  due 
by  12-5-08;  published  10- 
6-08  [FR  E8-23604] 
Security  Zones: 

Coast  Guard  Base  San 
Juan,  San  Juan  Harbor, 
PR;  comments  due  by  12- 
1-08;  published  9-30-08 
[FR  E8-22890] 


HOMELAND  SECURITY 
DEPARTMENT 
Federal  Emergency 
Management  Agency 
Proposed  Flood  Elevation 
Determinations;  comments 
due  by  12-2-08;  published 

9- 3-08  [FR  E8-20304] 
HOMELAND  SECURITY 
DEPARTMENT 
Privacy  Act  of  1974: 

Implementation  of 
Exemptions;  U.S. 
Immigration  and  Customs 
Enforcement  Trade 
Transparency  Analysis 
and  Research  (TTAR) 
System  of  Records; 
comments  due  by  12-1- 
08;  published  10-31-08 
[FR  E8-25972] 
Implementation  of 
Exemptions;  United  States 
Coast  Guard  Courts 
Martial  Records; 
comments  due  by  12-1- 
08;  published  10-31-08 
[FR  E8-25966] 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 
■Visitor  Services;  comments 
due  by  12-2-08;  published 

10- 3-08  [FR  E8-23258] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  Threatened 

Species: 

Proposed  Endangered 
Status  for  the  Gulf  of 
Maine  Distinct  Population 
Segment  of  Atlantic 
Salmon;  comments  due 
by  12-2-08;  published  9-3- 
08  [FR  E8-20412] 
Endangered  and  Threatened 
Wildlife  and  Plants: 

90-Day  Finding  on  a 
Petition  to  Remove  the 
California,  Oregon,  and 
Washington  Population  of 
the  Marbled  Murrelet 
(Brachyramphus 
marmoratus)  from  the  List 
of;  comments  due  by  12- 
1-08;  published  10-2-08 
[FR  E8-22735] 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Exemption  to  Prohibition  on 
Circumvention  of  Copyright 
Protection  Systems  for 
Access  Control 
Technologies;  comments 
due  by  12-2-08;  published 
10-6-08  [FR  E8-23576] 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Regulatory  Flexibility 
Regarding  Ownership  of 
Fixed  Assets;  comments 


due  by  12-1-08;  published 
10-1-08  [FR  E8-23039] 

PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  Rate  Systems; 
Abolishment  of  Santa  Clara, 
California,  as  a 
Nonappropriated  Fund 
Federal  Wage  System 
Wage  Area;  comments  due 
by  12-4-08;  published  11-4- 
08  [FR  E8-26274] 

POSTAL  REGULATORY 
COMMISSION 
Periodic  Reporting  Rules; 
comments  due  by  12-1-08; 
published  11-14-08  [FR  E8- 
27055] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  Directives: 

BAE  Systems  (Operations) 
Limited  Model  BAe  146 
and  Avro  146  RJ 
Airplanes;  comments  due 
by  12-1-08;  published  10- 
31-08  [FR  E8-25999] 
Boeing  Model  727-100  and 
727-200  Series  Airplanes; 
comments  due  by  12-1- 
08;  published  10-17-08 
[FR  E8-24763] 

Bering  Model  737-300, 

-400,  and  -500  Series 
Aiqjianes;  comments  due 
by  12-1-08;  published  10- 
1-08  [FR  E8-22755] 
Boeing  Model  747  100,  747 
100B,  747  100B  SUD, 

747  200B,  747  200C,  747 
200F,  747  300,  747SR, 
and  747SP  Series 
Airplanes;  comments  due 
by  12-1-08;  published  10- 
16-08  [FR  E8-24542] 
Fokker  F.28  Mark  007C  and 
0100  Airplanes;  comments 
due  by  12-1-08;  published 
10-30-08  [FR  E8-25890] 
Thielert  Aircraft  Engines 
GmbH  (TAE)  Model  TAE 
125-02-99  Reciprocating 
Engines;  comments  due 
by  12-4-08;  published  11- 
4-08  [FR  E8-25892] 
Turbomeca  Arriel  2B  and 
2B1  Turboshaft  Engines; 
comments  due  by  12-1- 
08;  published  10-30-08 
[FR  E8-25887] 

Modification  of  Class  E 
Airspace;  Culpeper,  VA; 
Removal  of  Class  E 
Airspace;  Pelham  Lake,  VA; 
comments  due  by  12-1-08; 
published  10-15-08  [FR  E8- 
22467] 

Proposed  Revision  of  Class  E 
Airspace: 

Ketchikan,  AK;  comments 
due  by  12-1-08;  published 
10-17-08  [FR  E8-24688] 


Toksook  Bay,  AK; 
comments  due  by  12-1- 
08;  published  10-17-08 
[FR  E8-24687] 

Proposed  Revocation  of  Class 
E  Airspace: 

Metlakatia,  AK;  comments 
due  by  12-1-08;  published 
10-17-08  [FR  E8-24689] 
TRANSPORTATION 
DEPARTMENT 
Federal  Transit 
Administration 
Bus  Testing;  Phase-In  of 
Brake  Performance  and 
Emissions  Testing,  and 
Program  Updates; 
comments  due  by  12-1-08; 
published  9-30-08  [FR  E8- 
22913] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

E-911  Grant  Program; 
comments  due  by  12-2-08; 
published  10-3-08  [FR  E8- 
23266] 

Federal  Motor  Vehicle  Safety 
Standards: 

Motorcycle  Helmets; 
comments  due  by  12-1- 
08;  published  10-2-08  [FR 
E8-23187] 

TRANSPORTATION 
DEPARTMENT 
Pipeline  and  Hazardous 
Materials  Safety 
Administration 
Hazardous  Materials: 

Enhanced  Enforcement 
Authority  Procedures: 
comments  due  by  12-1- 
08;  published  10-2-08  [FR 
E8-23248] 

TREASURY  DEPARTMENT 

Uniform  Rules  of  Origin  for 
Imported  Merchandise; 
comments  due  by  12-1-08; 
published  10-30-08  [FR  E8- 
25731] 


LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  “PLUS”  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.archives.gov/federal- 
register/laws.  html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  “slip  law”  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
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U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
wvm.gpoaccess.gov/plaws/ 
index.html.  Some  laws  may 
not  yet  be  available. 


H.R.  6867/P.L.  110-^9 

Unemployment  Compensation 
Extension  Act  of  2008  (Nov. 
21,  2008;  122  Stat.  5014) 

Last  List  October  24,  2008 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 


listserv.gsa.gov/archives/ 

publaws-i.html 

Note:  This  service  is  strictly 
for  Ennail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 
Office’s  GPO  Access  Service  at  http://www.gpoaccess.gov/cfr/ 
index.html.  For  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 
$1499.00  domestic,  $599.60  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 


Title 

Stock  Number 

Price 

Revision  Date 

1  . 

...  (869-064-00001-7)  . 

.  5.00 

-•Jan.  1,  2008 

2  . 

...  (869-064-00002-5)  . 

.  8.00 

Jan.  1,  2008 

3  (2006  Compilation 
and  Parts  100  and 
102) . 

...  (869-064-00003-3)  . 

.  35.00 

'Jan.  1,  2008 

4  . 

...  (869-064-00004-1)  . 

.  13.00 

Jan.  1,  2008 

5  Parts: 

1-699  . 

...  (869-064-00005-0)  . 

.....'  63.00 

Jan.  1,  2008 

700-1199  . 

...  (869-064-00006-8)  . 

.  53.00 

Jan.  1,  2008 

1200-End  . 

...  (869-064-00007-6)  . 

.  64.00 

Jan.  1,  2008 

6  . 

...  (869-064-00008-4)  . 

.  13.50 

Jan.  1,  2008 

7  Parts: 

1-26  . 

..  (869-064-00009-2)  . 

.  47.00 

Jan.  1,  2008 

27-52  . 

..  (869-064-00010-6)  . 

.  52.00 

Jan.  1,  2008 

53-209  . 

..  (869-064-0001 1-4)  . 

.  40.00 

Jan.  1 , 2008 

210-299  . 

..  (869-064-00012-2)  . 

.  65.00 

Jan.  1,  2008 

300-399  . 

..(869-064-00013-1)  . 

.  49.00 

Jan.  1,  2008 

400-699  . 

..  (869-064-00014-9)  . 

.  45.00 

Jan.  1,  2008 

700-899  . 

..  (869-064-00015-7)  . 

.  46.00 

Jan.  1,  2008 

900-999  . 

..  (869-064-00016-5)  . 

.  63.00 

Jan.  1,  2008 

1000-1199  . 

..  (869-064-00017-3)  . 

.  22.00 

Jan.  1,  2008 

1200-1599  . 

..  (869-064-00018-1)  . 

.  64.00 

Jan.  1,  2008 

1600-1899  . 

..  (869-064-00019-0)  . 

.  67.00 

Jan.  1,  2008 

1900-1939  . 

..  (869-064-00020-3)  . 

..r..  31.00 

Jan.  1,  2008 

1940-1949  . 

..  (869-064-00021-1)  . 

.  50.00 

Jan.  1,  2008 

1950-1999  . 

..  (869-064-00022-0)  . 

.  49.00 

Jan.  1,  2008 

2000-End . 

..  (869-064-00023-8)  . 

. V  53.00 

Jan.  1,  2008 

8  . 

..  (869-064-00024-6)  . 

.....  66.00 

Jan.  1,  2008 

9  Parts: 

1-199  . 

,..  (869-064-00025-4)  . 

.  64.00 

Jan.  1,  2008 

200-End  . 

,..  (869-064-00026-2)  . 

.  61.00 

Jan.  1,  2008 

10  Parts: 

1-50  . 

..  (869-064-00027-1)  . 

.  64.00 

Jan.  1,  2008 

51-199  . 

..  (869-064-00028-9)  . 

.  61.00 

Jan.  1,  2008 

200-499  . 

..  (869-064-00029-7)  . 

.  46.00 

Jan.  1,  2008 

500-End  . 

..  (869-064-00030-1)  . 

.  65.00 

Jan.  1,2008 

11  . 

..  (869-064-00031-9)  . 

.  44.00 

Jan.  1,  2008 

12  Parts: 

1-199  . 

..  (869-064-00032-7)  . 

.  37.00 

Jan.  1,  2008 

200-219  . 

..  (869-064-00033-5)  . 

.  40.00 

Jan.  1,  2008 

220-299  . 

..  (869-064-00034-3)  . 

.  64.00 

Jan.  1,  2008 

300-499  . 

..  (869-064-00035-1). . 

.  47.00 

Jan.  1,  2008 

500-599  . 

..  (869-064-00036-0)  . 

.  42.00 

Jan.  1,2008 

600-899  . 

..  (869-064-00037-8)  . 

.  59.00 

Jan.  1,  2008 

Title 

Stock  Number 

Price 

Revision  Date 

900-End  . 

. (869-064-00038-6)  .... 

.  53.00 

Jan. 

1,  2008 

13  . 

. (869-064-00039-4)  .... 

.  58.00 

Jan. 

1,  2008 

14  Parts: 

1-59  . 

. (869-064-00040-8)  .... 

.  66.00 

Jan. 

1,  2008 

60-139  . 

. (869-064-00041-6)  .... 

.  61.00 

Jan. 

1,  2008 

140-199  . 

. (869-064-00042-4)  .... 

.  33.00 

Jan. 

1,  2008 

200^1 199  . 

. (869-064-00043-2)  .... 

.  53.00 

Jan. 

1,  2008 

1200-End . 

. (869-064-00044-1)  .... 

.  48.00 

Jan. 

1,  2008 

15  Parts: 

0-299  . 

. (869-064-00045-9)  .... 

.  43.00 

Jan. 

1,  2008 

300-799  . 

. (869-064-00046-7)  .... 

.  63.00 

Jan. 

1,  2008 

800-End  . 

. (869-064-00047-5)  .... 

.  45.00 

Jan. 

1,2008 

16  Parts: 

0-999  . 

. (869-064-00048-3)  .... 

.  53.00 

Jan. 

1,  2008 

1000-End  . 

. (869-064-00049-1)  .... 

.  63.00 

Jan. 

1,  2008 

17  Parts: 

1-199  . 

. (869-064-00051-3)  .... 

.  53.00 

Apr. 

1,  2008 

200-239  . 

. (869-064-00052-1)  .... 

.  63.00 

Apr. 

1,  2008 

240-End  . 

. (869-064-00053-0)  .... 

.  65.00 

Apr. 

1,  2008 

18  Parts: 

1-399  . 

. (869-064-00054-8)  .... 

.  65.00 

Apr. 

1,  2008 

400-End  > . 

. (869-064-00055-6)  .... 

.  29:00 

Apr. 

1,  2008 

19  Parts: 

1-140  . 

. (869-064-00056-4)  .... 

.  64.00 

Apr. 

1,  2008 

141-199  . 

. (869-064-00057-2)  .... 

.  61.00 

Apr. 

1,2008 

200-End  . 

. (869-064-00058-1)  .... 

.  34.00 

Apr. 

1,  2008 

20  Parts: 

1-399  . 

. (869-064-00059-9)  .... 

.  53.00 

Apr. 

1,  2008 

400-499  . 

. (869-064-00060-2)  .... 

.  67.00 

Apr. 

1,  2008 

500-End  . 

. (869-064-00061-1)  .... 

.  66.00 

Apr. 

1,  2008 

21  Parts: 

1-99  . 

. (869-064-00062-9)  .... 

.  43.00 

Apr. 

1,  2008 

100-169  . 

. (869-064-00063-7)  .... 

.  52.00 

Apr. 

1,  2008 

170-199  . 

. (869-064-00064-5)  .... 

.  53.00 

Apr. 

1,  2008 

200-299  . 

. (869-064-00065-3)  .... 

.  20.00 

Apr. 

1,  2008 

300-499  . 

. (869-064-00066-1)  .... 

.  33.00 

Apr. 

1,  2008 

500-599  . 

. (869-064-00067-0)  .... 

.  50.00 

Apr. 

1,  2008 

600-799  . 

. (869-064-00068-8)  .... 

.  20.00 

Apr. 

1,  2008 

800-1299  . 

. (869-064-00069-6)  .... 

.  63.00 

Apr. 

1,  2008 

1300-End  . 

. (869-064-00070-0)  .... 

.  28.00 

Apr. 

1,  2008 

22  Parts: 

1-299  . 

. (869-064-00071-8)  .... 

.  66.00 

Apr. 

1,  2008 

300-End  . : . 

. (869-064-00072-6)  .... 

.  48.00 

Apr. 

1,  2008 

23  . 

. (869-064-00073-4)  .... 

.  48.00 

Apr. 

1,  2008 

24  Parts: 

0-199  . 

. (869-064-00074-2)  .... 

.  63.00 

Apr. 

1,  2008 

200-499 . 

. (869-064-00075-1)  .... 

.  53.00 

Apr. 

1,  2008 

500-699  . 

. (869-064-00076-9)  .... 

.  33.00 

Apr. 

1,  2008 

700-1699  . 

. (869-064-00077-7)  .... 

.  64.00 

Apr. 

1,  2008 

1700-End  . 

. (869-064-00078-5)  .... 

.  33.00 

Apr. 

1,2008 

25  . 

. (869-064-00079-3)  .... 

.  67.00 

Apr. 

1,2008 

26  Parts: 

§§1.0-1-1.60 . 

. (869-064-00080-7)  .... 

52.00 

Apr. 

1,  2008 

§§1.61-1.169 . 

. (869-064-00081-5)  .... 

66.00 

Apr. 

1,  2008 

§§1.170-1.300  . 

. (869-064-00082-3)  .... 

63.00 

Apr. 

1,  2008 

§§1.301-1.400  . 

. (869-064-00083-1)  . 

50.00 

Apr. 

1,  2008 

§§1.401-1.440  . 

. (869-064-00084-0)  . 

59.00 

Apr. 

1,2008 

§§1.441-1.500  . 

. (869-064-00085-8)  .... 

61.00 

Apr. 

1,  2008 

§§1.501-1.640  . 

. (869-064-00086-6)  .... 

52.00 

Apr. 

1,2008 

§§1.641-1.850  . 

. (869-064-00087-4)  . 

64.00 

Apr. 

1,  2008 

§§1.851-1.907  . 

. (869-064-00088-2)  . 

64.00 

Apr. 

1,  2008 

§§1.908-1.1000  . 

. (869-064-00089-1)  . 

63.00 

Apr. 

1,  2008 

§§1.1001-1.1400  .... 

. (869-064-00090-4)  . 

64.00 

Apr. 

1,  2008 

§§1.1401-1.1550  .... 

. (869-064-00091-2)  . 

61.00 

Apr. 

1,  2008 

§§  1.1551-End  . 

. (869-064-00092-1)  . 

53.00 

Apr. 

1,  2008 

2-29  . 

. (869-064-00093-9)  . 

63.00 

Apr. 

1,  2008 

30-39  . 

. (869-064-00094-7)  . 

44.00 

/\pr. 

1,  2008 

40^9  . 

. (869-064-00095-5)  . 

31.00 

*Apr. 

1,  2008 

50-299  . 

. (869-064-00096-3)  . 

45.00 

Apr. 

1,  2008 

Vlll 
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Title 

Stock  Number 

Price 

Revision  Date 

300-499  . 

..(869-064-00097-1) . 

.  64.00 

Apr.  1,  2008 

500-599  . 

..  (869-064-00098-0) . 

.  12.00 

5  Apr.  1,  2008 

600-End  . 

,.  (869-064-00099-8) . 

.  20.00 

Apr.  1,  2008 

27  Parts: 

1-39  . 

. (869-064-00100-5)  . 

.  35.00 

Apr.  1,  2008 

40-399  . 

. (869-064-00101-3)  . 

.  67.00 

Apr.  1,  2008 

400-End  . 

. (869-064-00102-1)  . 

.  21.00 

Apr.  1,  2008 

28  Parts:  . 

0^2  . 

!  (869-064-00103-0') . 

.  64.00 

July  1,  2008 

43-End  . 

.(869-064-00104-8)  . 

.  63.00 

July  1,  2008 

29  Parts: 

0-99  . 

,.  (869-064-00105-6) . 

.  53.00 

July  1,  2008 

100-499  . 

,.  (869-064-00106-4) . 

.  26.00 

July  1,  2008 

500-899  . 

,.  (869-064-00107-2) . 

.  61.00 

7 July  1,  2008 

900-1899  . 

,.  (869-064-00108-1) . 

.  39.00 

July  1,  2008 

1900-1910  (§§  1900  fo 
1910.999)  . 

,.  (869-064-00109-9) . 

.  64.00 

July  1,  2008 

1910  (§§1910.1000  to 
end)  . 

.(869-064-00110-2)  . 

.  46.00 

8July  1,  2008 

1911-1925  . 

.(869-064-00111-1)  . 

.  33.00 

July  1,  2008 

1926  . 

.(869-064-00112-9)  . 

.  53.00 

July  1,2008 

1927-End . 

.  (869-064-00113-7) . 

.  65.00 

July  1,  2008 

30  Parts: 

1-199  . 

(869-064-001 14-5) . 

.  60.00 

July  1,2008 

200-699  . 

.(869-064-00115-3)  . 

.  53.00 

July  1,  2008 

700-End  . 

.(869-064-00116-1)  . 

.  61.00 

July  1,  2008 

31  Parts: 

0-199  . 

..  (869-064-00117-0) . 

.  44.00 

July  1,  2008 

200-499  . 

,.(869-064-00118-8) . 

.  49.00 

July  1,  2008 

500-End  . 

,.  (869-064-001 19-6) . 

.  65.00 

July  1,  2008 

32  Parts: 

1-39,  Vol.  1 . . 

..  15.00 

2  July  1,  1984 

1-39,  Vol.  II . 

..  19.00 

2July  1,  1984 

1-39,  Vol.  Ill . 

. , . . . 

..  18.00 

2July  1,  1984 

1-190  . 

. (869-064-00120-0)  . 

.  64.00 

July  1,  2008 

191-399  . 

.(869-064-00121-8)  . 

.  66.00 

July  1,  2008 

400-629  . 

. (869-064-00122-6)  . 

.  53.00 

July  1,  2008 

630-699  . 

.  (869-064-00123-4) . 

.  40.00 

July  1,  2008 

700-799  . 

.  (869-064-00124-2) . 

.  49.00 

July  1,  2008 

800-End  . 

..  (869-064-00125-1) . 

.  50.00 

July  1,  2008 

33  Parts: 

1-124  . 

..  (869-064-00126-9) . 

60.00 

July  1,  2008 

125-199  . 

..  (869-064-00127-7) . 

.  61.00 

July  1,  2008 

200-End  . 

..  (869-064-00128-5) . 

.  60.00 

July  1,  2008 

34  Parts: 

1-299  . 

..  (869-064-00129-3) . 

,.  53.00 

July  1,  2008 

300-399  . 

..  (869-064-00130-7) . 

,.  43.00 

July  1,  2008 

400-End  &  35  . 

..(869-064-00131-5) . 

.  64.00 

July  1,  2008 

36  Parts: 

1-199  . 

..  (869-064-00132-3) . 

..  40.00 

July  1,  2008 

200-299  . 

..  (869-064-00133-1) . 

,.  37.00 

July  1,  2008 

300-End  . 

..  (869-064-00134-0) . 

..  64.00 

July  1,  2008 

37  . 

..  (869-064-00135-8) . 

..  61.00 

July  1,  2008 

38  Parts: 

0-17  . 

..  (869-064-00136-6) . 

..  63.00 

July  1,  2008 

18-End  . 

..  (869-064-00137-4) . 

..  65.00 

July  1,  2008 

39  . 

..  (869-064-00138-2) . 

..  45.00 

July  1,  2008 

40  Parts: 

1-49  . 

..(869-064-00139-1)  .... 

.  63.00 

July  1,  2008 

50-51  . 

..  (869-064-00140-4)  .... 

.  48.00 

July  1,  2008 

52  (52.01-52.1018) . 

..  (869-064-00141-2)  .... 

.  61.00 

July  1,  2008 

52  (52.1019-End)  . 

..  (869-064-00142-1)  .... 

.  67.00 

July  1,  2008 

53-59  . 

..  (869-064-00143-9)  .... 

.  34.00 

July  1,  2008 

60  (60.1-End)  . 

..  (869-064-00144-7)  .... 

.  61.00 

July  1,  2008 

60  (Apps)  . 

..  (869-064-00145-5)  .... 

.  60.00 

July  1,  2008 

61-62  . 

..  (869-064-00146-3)  .... 

.  48.00 

July  1,  2008 

63  (63.1-«3.599)  . 

..  (869-064-00147-1)  .... 

.  61.00 

July  1,  2008 

63(63.600-«3.1199)  .... 

..  (869-064-00148-0)  .... 

.  50.00 

8July  1,  2008 

63  (63.1200-63.1439)  .. 

..  (869-064-00149-8)  .... 

.  53.00 

July  1,  2008 

Title 

Stock  Number 

Price 

Revision  Date 

63  (63.1440-63.6175)  .. 

.  (869-064-00150-1) . 

.  35.00 

July  1,  2008 

63  (63.6580-63.8830)  .. 

. (869-064-00151-0)  . 

.  35.00 

July  1,  2008 

63  (63.8980-End)  . 

. (869-064-00152-8)  . 

.  38.00 

July  1,  2008 

64-71  . 

. (869-064-00153-6)  . 

.  32.00 

July  1,  2008 

72-80  . 

.  (869-064-00154-4) . 

.  65.00 

July  1,  2008 

81-84  . 

. (869-064-00155-2)  . 

.  53.00 

July  1,  2008 

85-86  (85-86.599-99)  .. 

.  (869-064-00156-1) . 

.  64.00 

July  1,  2008 

86  (86.600-1-End)  . 

. (869-064-00157-9)  . 

.  53.00 

July  1,  2008 

87-99  . 

.  (869-064-00158-7) . 

.  63.00 

July  1,  2008 

100-135  . 

.  (869-064-00159-5) . 

.  48.00 

July  1,  2008 

136-149  . 

.(869-064-00160-9)  . 

.  64.00 

July  1,  2008 

150-189  . . 

. (869-064-00161-7)  . 

.  53.00 

July  1,  2008 

190-259  . 

. (869-064-00162-5)  . 

.  42.00 

July  1,  2008 

260-265  . 

. (869-064-00163-3)  . 

.  53.00 

July  1,  2008 

266-299  . 

.  (869-064-00164-1) . 

.  53.00 

July  1,  2m 

300-399  . 

.  (869-064-00165-0) . 

.  45.00 

July  1,  2008 

400-424  . 

.  (869-064-00166-8) . 

.  59.00 

July  1,  2008 

425-699  . 

.  (869-064-00167-6) . 

.  61.00 

sjuly  1,  2008 

700-789  . 

.  (869-064-00168-4) . 

.  64.00 

July  1,  2008 

790-End  . 

. (869-064-00169-2)  . 

.  64.00 

July  1,  2008 

41  Chapters:  . 

1,  1-1  to  1-10 . 

..  13.00 

3July  1,  1984 

1, 1-11  to  Appendix,  2  (2  Reserved) . 

..  13.00 

3  July  1,  1984 

i-6 . 

..  14.00 

3July  1,  1984 

7  . 

6.00 

3July  1,  1984 

8  . 

4.50 

3  July  1,  1984 

9  . . 

..  13.00 

3  July  1,  1984 

10-17  . 

9.50 

3  July  1,  1984 

18,  Vol.  1,  Parts  1-5  . 

..  13.00 

3  July  1,  1984 

18,  Vol.  11.  Parts  6-19  ... 

. : . 

..  13.00 

3  July  1,  1984 

18,  Vol.  Ill,  Parts  20-52 

..  13.00 

3  July  1,  1984 

19-100  . 

..  13.00 

3  July  1,  1984 

1-100  . 

.  (869-064-00170-6) . 

.  27.00 

July  1,  2008 

101  . 

.  (869-064-001 7  M) . 

.  21.00 

sjuly  1,  2008 

102-200  . 

. (869-064-00172-2)  . 

.  56.00 

July  1,  2008 

201-End  . 

. (869-064-00173-1)  . 

.  27.00 

July  1,  2008 

42  Parts: 

1-399  . 

..  (869-062-00174-6) . 

.  61.00 

Oct.  1,2007 

400-413  . 

..  (869-062-00175-4) . 

,.  32.00 

Oct.  1,  2007 

414-429  . 

..  (869-062-00176-2) . 

.  32.00 

Oct.  1,  2007 

430-End  . 

..  (869-062-00177-1) . 

.  64.00 

Oct.  1,  2007 

43  Parts: 

1-999  . . 

..  (869-062-00178-9) . 

..  56.00 

Oct.  1,  2007 

10(X)-end  . 

..  (869-062-00179^7) . 

..  62.00 

Oct.  1,2007 

44  . 

..  (869-062-00180-1) . 

50.00 

Oct.  1,2007 

45  Parts: 

1-199  . 

..  (869-062-00181-9) . 

..  60.00 

Oct.  1,  2007 

200-499  . . . 

..  (869-060-00182-7) . 

..  34.00 

"JOct.  1,  2007 

500-1199  . 

..  (869-062-00183-5) . 

..  56.00 

Oct.  1,  2007 

1200-End  . 

..  (869-062-00184-3) . 

..  61.00 

Oct.  1,  2007 

46  Parts: 

1-40  . 

..  (869-062-00185-1)  .... 

.  46.00 

Oct.  1,  2007 

41-69  . 

..(869-062-00186-0)  .... 

.  39.00 

Oct.  1,  2007 

70-89  . 

..  (869-062-00187-8)  .... 

.  14.00 

Oct.  1,  2007 

90-139  . 

..  (869-062-00188-6)  .... 

.  44.00 

Oct.  1,  2007 

140-155  . 

..  (869-062-00189-4)  .... 

.  25.00 

Oct.  1,2007 

156-165  . 

..  (869-062-00190-8)  .... 

.  34.00 

Oct.  1,  2007 

166-199  . 

..  (869-062-00191-6)  .... 

.  46.00 

Oct.  1,  2007 

200-499  . 

..  (869-062-00192-4)  .... 

.  40.00 

Oct.  1,  2007 

500-End  . 

..  (869-062-00193-2)  .... 

.  25.00 

Oct.  1,  2007 

47  Parts: 

0-19  . 

..  (869-062-00194-1)  .... 

.  61.00 

Oct.  1,  2007 

20-39  . 

..  (869-062-00195-9)  .... 

.  46.00 

Oct.  1,  2007 

40-69  . 

..  (869-062-00196-7)  .... 

.  40.00 

Oct.  1,  2007 

70-79  . 

..  (869-062-00197-5)  .... 

.  61.00 

Oct.  1,  2007 

80-End  . 

..  (869-062-00198-3)  .... 

.  61.00 

Oct.  1,  2007 

48  Chapters: 

1  (Parts  1-51)  . 

..  (869-062-00199-1)  .... 

..  63.00 

Oct.  1,  2007 

1  (Parts  52-99)  . 

..  (869-062-00200-9)  .... 

..  49.00 

Oct.  1,  2007 

2  (Parts  201-299) . 

..  (869-062-00201-7)  .... 

..  50.00 

Oct.  1,  2007 

3-6 . 

..  (869-062-00202-5)  .... 

..  34.00 

Oct.  1,  2007 
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Title 

stock  Number 

Price 

Revision  Date 

7-14  . 

(869-062-00203-3)  ... 

...  56.00 

Oct.  1,  2007 

15-28  . 

(869-062-00204-1)  ... 

...  47.00 

Oct.  1, 

2007 

29-End  . 

(869-062-00205-0)  ... 

...  47.00 

Oct.  1,  2007 

49  Parts: 

1-99  . 

(869-062-00206-8)  .. 

...  60.00 

Oct.  1,  2007 

100-185  . 

(869-062-00207-6)  .. 

...  63.00 

Oct.  1 

2007 

186-199  . 

(869-062-00208-4)  .. 

...  23.00 

Oct.  1 

2007 

200-299  . 

(869-062-00208-1)  .. 

...  32.00 

Oct.  1 

2007* 

300-399  . 

(869-062-00210-6)  .. 

...  32.00 

Oct.  1 

2007 

400-599  . 

(869-062-00210-3)  .. 

...  64.00 

Oct.  1 

2007 

600-999  . 

(869-062-00212-2)  .. 

...  19.00 

Oct.  1 

2007 

1000-1199  . 

(869-062-00213-1)  .. 

...  28.00 

Oct.  1 

2007 

1200-End  . 

(869-062-00214-9)  .. 

...  34.00 

Oct.  1,  2007 

50  Parts: 

1-16  . 

(869-062-00215-7)  .. 

...  11.00 

Oct.  1,  2007 

17.1-1 7.95(b) . 

(869-062-00216-5)  .. 

...  32.00 

Oct.  1, 

2007 

17.95(c)-end  . 

(869-062-00217-3)  .. 

...  32.00 

Oct.  1, 

2007 

17.96-1 7.99(h)  . 

(869-062-00218-1)  .. 

...  61.00 

Oct.  1,  2007 

1 7.99(i)-end  and 

17.100-end . 

(869-062-00219-0)  .. 

...  47.00 

’Oct.  1,  2007 

18-199  . 

(869-062-00226-3)  .. 

...  50.00 

Oct.  1, 

2007 

200-599  . 

(869-062-00221-1)  .. 

...  45.00 

Oct.  1, 

2007 

600-659  . 

(869-062-00222-0)  .. 

...  31.00 

Oct.  1, 

2007 

660-End  . 

(869-062-00223-8)  .. 

...  31.00 

Oct.  1,  2007 

CFR  Index  and  Findings 

Aids . 

(869-064-00050-5)  ... 

...  65.00 

Jan.  1, 

,2008 

Complete  2008  CFR  set 

....1,499.00 

2008 

Microfiche  CFR  Edition: 

Subscription  (mailed  as  issued)  . 

....  406.00 

2008 

Individual  copies . 

....  4.00 

2008 

Complete  set  (one-time  mailing)  . 

....  332.00 

2007 

Complete  set  (one-time  mailing)  . 

....  332.00 

2006 

'  Because  Title  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

2  The  July  1.  1985  edition  of  32  CFR  Parts  1-189  contains  a  note  only  for 
Ports  1-39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing 
those  parts. 

^The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  full  texF  of  procurement  regulations 
in  Chapters  I  to  49, -consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

*  No  amendrrrents  to  this  volume  were  promulgated  during  the  period  January 
1,  2005,  through  January  1,  2006.  The  CFR  volume  issued  as  of  January  1, 
2005  should  be  retained. 

^No  amendments  to  this  volume  were  promulgated  during  the  period  April 
I,  2000,  through  April  1,  2007.  The  CFR  volume  issued  as  of  April  1,  2000  should 
be  retained. 

‘No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1,  2006  through  April  1,  2007.  The  CFR  volume  issued  as  of  April  1,  2006  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2006,  through  July  I,  2007.  The  CFR  volume  issued  as  of  July  1,  2006  should 
be  retained. 

®No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2007,  through  July  1,  2008.  The  CFR  volume  issued  as  of  July  1,  2007  should 
be  retained. 

’  No  amendments  to  this  volume  were  promulgated  during  the  period  October 
1,  2005,  through  October  1,  2007.  The  CFR  volume  issued  as  of  October  1, 

2005  should  be  retained. 

'“No  amendments  to  this  volume  were  promulgated  during  the  period  October 
1,  2006,  through  October  1,  2007.  The  CFR  volume  issued  as  ot  October  1, 

2006  should  be  retoined. 
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Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish¬ 
ed,  transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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